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BOOK  III:  THE  EXCUSE  ELEMENT 

'  -     ,- ' 

548.  John  H.  Wigmobe.  A  General  Analysis  of  Tort  Rdaiions,  (Harvard 
Law  Review,  1805,  VIII,  377.)  ...  In  the  Excuse  or  Justification  element,  a 
general  agreement  of  jurists  as  to  the  inter-groupings  of  the  various  topics  has 
not  yet  been  reached  —  has  indeed  been  little  canvassed.  An  attractive  method 
is  to  ignore  superficial  resemblances,  and  to  take  as  the  basis  of  grouping  the 
essential  policy  of  the  Excuse,  —  that  which  gives  it  character,  and  explains  its 
var3ring  application  by  the  Courts. 

To  beg^  with,  then,  we  find  two  broad  groupings.  (A)  We  notice  that  in 
one  group  the  excuse  finds  its  reason  solely  or  substantially  in  the  condition,  con- 
duct, or  other  drcumstances  of  the  plaintiff,  the  one  suffering  the  harm.  Ex- 
cuses resting  on  the  consent,  the  contributory  fault,  the  illegal  conduct,  the  need 
of  assistance,  of  the  plaintiff  are  thus  characterized,  and  are  governed  by  con- 
siderations more  or  less  associated.  (B)  At  the  other  extreme,  we  find  certain 
excuses  resting.exclusively  on  the  iaterest  of  others  than  the  plaintiff.  These 
include  the  excuses  resting  on  the  needs  of  public  justice,  and  the  excuses  resting 
on  the  interests  of  the  community  in  general  or  of  the  defendant  in  particular, 
defining  the  limits  of  competition  for  commercial  profit,  the  extent  of  injury  by 
nuisances,  etc.  The  general  problem  is  to  determine  how  far  such  opposing 
interests  justify  the  harm  done  to  a  plaintiff  himself  innocent  of  fault. 

A.  The  first  general  group  might  be  subdivided  from  more  than  one  point  of 
view.  For  example,  we  might  grade  the  several  principles  according  to  the  in- 
tensity of  the  plaintiff's  fault,  and  follow  that  order,  thus  exhibiting  scientifi- 
cally the  shading  off  of  one  principle  into  another.  But  for  the  purposes  of  a 
system  of  instruction,  it  is  better  to  follow  some  order  which  places  first  the 
elementaiy  principles  and  proceeds  to  more  complicated  ones  involving  an 
understanding  of  the  former.  A  compromise  between  these  two  methods  seems 
feasible.  The  first  four  principles  are  here  arranged  on  the  latter  method 
(I,  Plaintiff's  Aggression;  II,  Plaintiff's  Consent;  III,  Plaintiff's  Contributory 
Fault;  IV,  Plaintiff  a  Law-Breaker).  Then  would  come  V,  the  application  of 
the  third  and  the  fourth  to  Injuries  received  on  Defendant's  Premises.  Finally, 
VI,  would  come  the  Plaintiff's  Status  as  a  subject  of  Discipline  and  Correction; 
this  being  in  fact  a  principle  which  in  some  aspects  could  also  be  placed  under 
the  next  Title. 

B.  In  the  second  general  group,  it  is  necessary  to  subdivide  the  various  rules 
according  to  the  several  general  policies  involved,  —  Protection  against  Natural 
Calamities;  Needs  of  Economic  Improvements;  Needs  of  Industrial  Competi- 
tion; Needs  of  Free  Resort  to  Courts;  Needs  of  Judicial  Independence  and  of 
Official  Independence.  This  means  a  frank  abandonment  of  any  grouping 
based  on  the  kind  of  damage  (cause  of  action).  For  example,  a  judge's  immu- 
nities must  be  considered  together,  not  widely  separated  under  Defamation  and 
Trespass.  The  immunities  of  health  officers,  military  officers,  and  legislators 
must  be ''compared,  not  separated  under  Defamation,  Trespass,  etc.    The  ex- 
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cuses  for  damage  donct  in'  economic  improvements  must  be  collated  in  one 
group,  not  separated  nimcle^  Nuisance  and  Case,  where  their  common  bearings 
are  lost  sight  of.^  /  .'«.•* 

In  arranging  tti^  oSrder  of  treatment  for  these  policies,  those  should  come 
first  which'/upe'^ddded  for  the  understanding  of  the  others.  In  the  order  here 
adopted,  i^,  will  be  noticed  that  the  two  placed  last  (Official  Immunity,  and 
Legislative  License)  serve  to  prepare  the  first-year  student,  by  a  natural  grada- 
€19!^  fpt  entering  upon  the  study  of  the  constitutional  principles  there  involved. 

'  TITLE  A:  EXCUSES  BASED  ON  THE  PLAINTIFF'S 

OWN  CONDUCT  OB  CONDITION 

549.  Herbert  Spencer.  Justice:  being  Part  IV  of  the  Principles  of  Ethics 
(Appleton  ed.,  1891,  p.  15).  Chap.  II,  Human  Justice.  The  law  of  relation 
between  conduct  and  consequence,  which,  throughout  the  animal  kingdom  at 
large,  brings  prosperity  to  those  individuals  which  are  structiurally  best  adapted 
to  their  conditions  of  existence,  and  which,  under  its  ethical  aspect,  is  expressed 
in  the  principle  that  each  individual  ought  to  receive  the  good  and  the  evil 
which  arises  from  its  own  nature,  is  the  primary  law,  holding  of  all  creatures.  .  .  . 
Of  man,  as  of  all  inferior  creatures,  the  law  by  conformity  to  which  the  species 
is  preserved,  is  that  among  adults  the  individuals  best  adapted  to  the  condi- 
tions of  their  existence  shall  prosper  most,  and  that  individuals  least  adapted  to 
the  conditions  of  their  existence  shall  prosper  least  —  a  law  which,  if  uninter- 
fered  with,  entails  survival  of  the  fittest,  and  spread  of  the  most  adapted  varie- 
ties. And  as  before  so  here,  we  see  that,  ethically  considered,  this  law  implies 
that  each  individual  ought  to  receive  the  benefits  and  the  evils  of  his  own  nature 
and  consequent  conduct,  —  neither  being  prevented  from  having  whatever 
good  his  actions  normally  bring  to  him,  nor  allowed  to  shoulder  off  on  to  other 
persons  whatever  ill  is  brought  to  him  by  his  actions.  .  .  .  The  law  thus  origi- 
nating, and  thus  ethically  expressed,  is  obviously  that  which  commends  itself 
to  the  common  apprehension  as  just.  Sayings  and  criticisms  daily  heard  imply 
a  perception  that  conduct  and  consequence  ought  not  to  be  dissociated.  When, 
of  someone  who  suffers  a  disaster,  it  is  said  —  "He  has  no  one  to  blame  but 
himself,"  there  is  implied  the  belief  that  he  has  not  been  inequitably  dealt  with. 
The  comment  on  one  whose  mis  judgment  or  misbehavioiu:  has  entailed  evil 
upon  him,  that  "he  has  made  his  own  bed,  and  now  he  must  lie  in  it,"  has  be- 
hind it  the  conviction  that  thia  connexion  of  cause  and  effect  is  proper.  Similarly 
with  the  remark  —  "He  got  no  more  than  he  deserved."  A  kindred  con^dction 
is  implied  when,  conversely,  there  results  good  instead  of  evil.  "He  has  fairly 
earned  his  reward;"  "He  has  not  received  due  recompense;"  are  remarks  in- 
dicating the  consciousness  that  there  should  be  a  proportion  between  effort  put 
forth  and  advantage  achieved  —  that  justice  demands  such  a  proportion. 

BUB-TITLB  (I) :  PLAINTIFF'S  OTATN  AQGRES8ION  ON  DEFEND- 
ANT (DEFENDANTS'  SELF-DEFENCE) 

550.  T.  RuTHERPORTH.  Institutes  of  Natural  Law;  being  a  course  of  lectures 
an  Groiius  de  Jure  Belli  et  Pads,  (1832,  2d  Amer.  ed.,  book  I,  c.  XVI;  book  II, 
c.  V;  pp.  187,  327.)  Right  of  defence^  in  what  founded.  Amongst  the  other  prin- 
ciples, from  whence  any  other  man  may  derive  a  right  over  the  person  of  any 
other,  I  mentioned  some  crime  or  injury  on  his  part  over  whose  person  such 
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right  is  acquired.  Now  the  rights  which  are  derived  from  henoe  may  be  divided 
into  such  as  arise  from  any  injury  before  it  is  committedi  and  such  as  arise  from 
it  after  it  is  committed.^  Those  rights  which  arise  from  an  injury  before  it  is 
committed  are  called  rights  of  defence.  .  .  . 

I.  The  great  question  concerning  this  right  of  defence  is,  how  far  it  extends; 
what  liberty  the  law  of  nature  allows,  or  what  may  lawfully  be  done,  in  ordes  to 
prevent  an  injury  which  any  one  designs  to  do  us. 

Before  we  can  determine  any  thing  \fith  certainty  upon  this  question,  it  will 
be  necessary  to  inquire  into  the  true  principle  upon  which  the  right  of  defence 
depends.  A  right  to  our  life,  or  to  our  goods,  means  no  more  than  a  liberty  of 
preserving  them  or  keeping  possession  of  them.  .  .  .  Now  our  endeavour  to 
keep  possession  of  a  thing,  when  any  one  attempts  to  take  it  from  us,  is  the  de- 
fence of  ourselves  in  the  possession  of  it;  and  since,  where  the  thing  is  oiu*  own, 
or  where  we  have  a  right  to  it,  this  endeavour  is  consistent  with  the  law  of  nature; 
it  follows,  that  where  we  have  a  right  to  a  thing,  our  defence  of  oimselves  in  the 
possession  of  it  is  lawful;  or  that  a  right  of  defence  is  implied  in  the  very  notion 
of  our  having  a  right  to  a  thing.  .  .  . 

Right  of  defence  indefinite  in  iU  extent.  If  this  then  is  the  principle  upon 
which  the  right  of  defence  depends,  we  cannot  expect  to  find  that  the  law  of 
nature  has  exactly  defined  how  far  we  may  go,  or  what  we  may  lawfully  do  in 
endeavouring  to  prevent  an  injury,  which  any  one  designs  and  attempts  to  do 
us.  The  law  allows  us  to  defend  oiu*  persons  or  our  property:  and  such  a  general 
allowance  implies,  that  no  particular  means  of  defence  are  prescribed  to  us.  We 
may,  however,  be  sure  that  whatever  means  are  necessary  must  be  lawful.  .  .  . 
From  hence  it  follows  that  he  who  attempts  to  injure  us  gives  us  an  indefinite 
right  over  his  person,  or  a  right  to  make  use  of  such  means  to  prevent  the  in- 
jury, as  his  behaviour  and  our  situation  make  necessary.  .  .  . 

D^ence  of  life.  These  general  principles  will,  perhaps,  be  better  understood, 
if  we  apply  them  to  some  particular  instance.*  If  a  man  is  attacked  with  a  plain 
design  to  kill  him;  as  the  law  of  nature  does  not  oblige  him  to  part  with  his  life, 
he  is  at  liberty  to  stand  upon  his  defence,  and  has  a  right,  against  the  aggres- 
sor, to  do  whatever  is  necessary  for  preserving  himself  from  the  hurt  intended 
him.  .  .  . 

D^ence  against  slight  personal  injuries.  Strict  justice  would  aUow  a  man  to 
repel  the  slightest  injury  to  his  person,  such  as  a  blow  or  a  box  on  the  ear,  by 
any  means  which  the  aggressor  makes  necessary.  The  principle  so  frequently 
mentioned  already  is  applicable  to  this  case.  As  the  law  of  nature  does  not 
oblige  a  man  to  submit  even  to  such  injuries  as  these,  he  is  naturally  at  liberty, 
or  has  an  indefinite  right,  to  repel  them.  But  where  the  suffering  is  so  slight 
to  the  person  attacked,  and  the  much  greater  evil  of  death  would  be  the  conse- 
quence to  the  aggressor,  if  defence  was  carried  to  the  utmost  rigour  of  strict 
justice,  natural  benevolence  would  teach  a  man  rather  to  bear  the  injury,  than 
to  ward  it  off  at  so  great  an  expense  to  the  aggressor,  as  that  of  his  life.  .  .  . 

Defence  of  our  goods.  As  the  law  of  nature  does  not  oblige  us  in  strict  justice 
to  part  with  oiu*  lives,  or  oiu*  limbs,  or  our  chastity,  and  does,  by  not  obliging 
us  to  part  with  them,  allow  us  to  defend  our  person,  so  neither  does  it  oblige  us 
to  give  up  our  goods  to  those  who  would  unjustly  rob  us  of  them.  And  from 
this  natural  liberty  of  keeping  our  goods,  in  opposition  to  those  who  would  un* 
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justly  take  them  from  us,  our  right  of  defence  arises  (that  is,  our  right  over 
their  person)  as  far  as  such  a  right  is  necessary  for  preventing  their  attempt.  It 
is  plain  from  the  foundation  of  this  right,  that  it  must  be  an  indefinite  one,  or 
*  that  we  are  ijiot  naturally  debarred  from  proceeding  to  extremities  in  the  defence 
of  our  goods.  .  .  .  Grotius,  indeed,^  .  .  .  had  a  favorite  principle  in  his  mind, 
that  we  ought  not  to  take  away  any  one's  life  immediately  or  directly  for  the 
sake  of  preserving  our  goods.  He  allows,  however,  that  we  may  defend  them 
till  our  own  life  is  in  danger,  and  then  we  may  justly  kill  the  robber:  because 
in  these  circumstances,  the  robber  loses  his  life,  immediately  or  directly,  for 
the  sake  of  preserving  our  own  life,  but  remotely  only,  or  indirectly,  for  the 
sake  of  preserving  our  goods..  Upon  this  principle,  as  he  imagines,  we  are  to 
account  for  the  distinction  which  the  laws  of  Moses,  of  Solon,  of  Plato,  and  of 
the  Twelve  Tables,  have  made  between  a  thief  who  robe  in  the  day  and  a  thief 
who  robs  in  the  night;  when  they  aUow  the  latter  to  be  killed,  but  forbid  killing 
the  former.  .  .  .  Since,  then,  such  a  defence  of  our  goods  as  may  end  in  the 
death  of  him  who  endeavours  to  take  them  from  us  has  been  shown  to  be  con- 
sistent with  natural  justice;  the  only  remaining  inquiry  is,  whether  it  is  consis- 
tent with  benevolence,  or  whether,  for  the  sake  of  preserving  the  life  of  the 
robber,  we  ought  not,  in  tenderness  to  his  welfare,  though  not  in  strict  justice, 
to  part  with  the  goods  which  he  endeavours  to  deprive  us  of .  .  .  .  One  thing, 
however,  benevolence  seems  strongly  to  recommend  to  us,  which  is,  to  give  the 
robber  as  good  notice  as  we  can  and  as  the  disturbance  into  which  he  throws  us 
win  permit  us  to  give  him,  that  we  are  determined  to  defend  our  property  by 
all  such  means  as  he  shaU  make  necessary:  and  when  we  have  done  this,  if 
he  persists  in  his  design,  the  fault  will  be  entirely  his  own,  and  no  want  of 
kindness  to  him  can  reasonably  be  charged  upon  us,  whatever  msky  be  the 
consequence  of  his  violence. 

n.  The  liberty  of  defence,  which  we  have  now  been  explaining,  is  greatly 
abridged,  where  the  parties  concerned  are  members  of  the  same  civil  society .  .  .  . 
Individuals  are  restrained  by  the  act  of  civil  union,  from  defending  themselves 
against  an  injury,  by  their  own  private  force,  and  at  their  own  discretion;  and 
are  obliged  to  apply  to  the  society,  or  to  the  civil  magistrate,  acting  for  the 
society,  to  defend  them  by  the  use  of  the  common  force,  under  the  conduct  of  the 
common  understanding.  .  .  .  An  individual  is  understood,  by  the  act  of  civil 
union,  to  part  with  his  right  of  private  defence;  not  merely  because  this  act 
places  him  under  the  protection  of  a  civil  society,  but  because  it  places  him  under 
the  protection  of  a  civil  society  which  stands  engaged  to  protect  those  who  arc 
about  to  do  him  the  injury,  as  well  as  to  protect  him  who  apprehends  himself 
to  be  likely  to  suffer  it.  This  act  implies,  not  only  that  he  is  willing  to  acquire  a 
right  of  being  protected  by  the  common  force  against  any  causeless  harm,  which 
they  might  possibly  do  him,  but,  likewise,  that  he  consents  to  their  having  a 
right  of  being  protected  by  the  same  force  against  any  causeless  harm  which  he 
might  possibly  do  them.  .  .  . 

Notwithstanding  mankind  are  now  united  into  civil  societies,  yet  the  right  of 
private  defence  still  subsists,  where  civil  jurisdiction  ceases.*  .  .  .  Civil  juris- 
diction may  cease  either  in  fact,  or  of  right.  It  ceases,  in  fact,  where  any  person 
has  a  right  to  the  protection  of  the  society,  but  the  society  cannot  in  fact  give 
him  protection.  .  .  .  When  civil  jurisdiction  thus  ceases  in  fact,  it  may  cease 
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either  for  the  present  instant  only  or  for  some  indefinite  length  of  time.  .  .  . 
CivU  jurisdiction  ceases,  in  fact,  for  the  present  instant,  when  the  injury  which 
threatens  us  is  so  immediate,  that  the  public  (or  the  dvil  ma^pstrate  for  the 
public)  cannot  come  to  our  assistance  in  time  enough  to  prevent  or  to  repel  it; 
that  is,  when  we  are  in  such  circumstances  that  we  cannot  possibly  be  defended 
at  all,  unless  we  defend  ourselves  by  oiu*  own  private  force. 

But  yet,  if  we  consider  any  person  as  a  member  of  civil  society,  we  shall  find, 
that,  even  in  these  circumstances,  it  is  not  every  injury,  which  will  justify  him 
in  proceeding  to  extremities.  I  do  not  mean,  that  the  injury,  with  which  he  is 
threatened,  may  be  so  remote  or  so  uncertain  as  to  give  him  time  to  apply  to  the 
society  and  to  obtain  the  assistance  of  the  public  to  guard  him  against  it.  There 
can  be  no  doubt  of  his  being  obliged,  as  a  member  of  civil  society,  to  have  re- 
course to  the  society,  where  the  injury  is  of  this  sort.  .  .  .  But  what  I  mean 
is,  that  the  injury,  though  it  is  both  immediate  and  certain,  may  be  too  small, 
in  its  own  nature,  to  justify  him  in  taking  away  the  life  of  the  aggressor,  or  in 
doing  him  any  grievous  harm,  in  order  to  prevent  him  from  putting  his  design  in 
execution.  .  .  .  Lesser  injuries,  where  men  live  in  a  state  of  society,  may. 
commonly  be  repaired,  after  they  are  over.  .  .  .  The  loss  of  life,  indeed,  or  the 
loss  of  chastity,  are,  in  their  own  nature,  irreparable  injuries.  .  .  .  Sometimes 
injuries  of  a  lower  sort,  though  they  are  not  irreparable  in  thsar  own  nature,  are 
irreparable  by  accident.  ...  Of  this  sort,  we  may  reckon  the  loss  of  goods,, 
where  the  person  who  attempted  to  steal  them  is  unknown;  or  where,  though  he 
is  known,  there  is  a  moral  certainty  that  the  public  can  never  interpose  so  as  to 
obtain  the  restitution  of  them.  The  rules,  that  ought  to  be  observed  in  these  cir- 
cumstances, are  the  same  that  ought  to  be  observed  in  a  state  of  nature. 

551.  Sib  Williau  BLACKsroNfi.  CommenUuriea  on  the  Laws  of  England. 
(176^1765.  Book  III,  p.  3.)  The  defence  of  one's  self,  or  the  mutual  and 
reciprocal  defence  of  such  as  stand  in  the  relations  of  husband  and  wife,  parent 
and  child,  master  and  servant.  In  these  cases,  if  the  party  himself,  or  any  of  these 
his  relations,  be  forcibly  attacked  in  his  person  or  property,  it  is  lawful  for  him 
to  repel  force  by  force;  and  the  breach  of  the  peace  which  happens,  is  chargeable 
upon  him  only  who  b^an  the  affray.  For  the  law,  in  this  case,  respects  the  pas- 
sions of  the  human  mind;  and  (when  external  violence  is  offered  to  a  man  himself, 
or  those  to  whom  he  bears  a  near  connection)  makes  it  lawful  in  him  to  do  him- 
self that  immediate  justice  to  which  he  is  prompted  by  nature,  and  which  no 
prudential  motives  are  strong  enough  to  restrain.  It  considers  that  the  future 
process  of  law  is  by  no  means  an  adequate  remedy  for  injuries  accompanied  with 
force;  since  it  is  impossible  to  say  to  what  wanton  lengths  of  rapine  or  cruelty 
outrages  of  this  sort  might  be  carried,  unless  it  were  permitted  a  man  immedi- 
ately to  oppose  one  violence  with  another.  Self-defence  therefore,  as  it  is 
justly  called  the  primary  law  of  nature,  so  it  is  not,  neither  can  it  be  in  fact, 
taken  away  by  the  law  of  society.  In  the  English  law  particularly  it  is  held  an 
excuse  for  breaches  of  the  peace,  nay  even  for  homicide  itself.  But  care  must  be 
taken  that  the  resistance  does  not  exceed  the  bounds  of  mere  defence  and  pre- 
vention; for  then  the  defender  would  himself  become  an  aggressor. 

552.  Ibbotson  0.  Peat.  (1865.  3  H.  &  C.  644, 649.)  Pollock,  C.B.  Then, 
the  defendant  by  his  plea,  says,  "You  have  done  me  some  wrong,  and  I  have 
been  endeavouring  to  redress  that  wrong  by  doing  some  wrong  to  you."  As  a 
general  proposition,  it  may  be  laid  down,  that  cannot  be  done.   If  a  person  is  at- 
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tacked  by  force,  he  may  defend  himself  by  force.  But,  in  general  a  person  cannot, 
because  a  wrong  has  been  done  to  him,  commit  some  other  wrong  for  the  purpose 
of  repairing  the  injury;  but  he  must  endeavour  to  obtain  redress  in  a  lawful 
manner.  As  my  brother  Bramwell  suggests,  if  a  pei^n  libels  another,  the 
latter  is  not  justified  in  horsewhipping  him;  and  if  a  person  horsewhips  another, 
the  latter  is  not  justified  in  libelling  him.  On  these  grounds  it  appears  to  me 
that  the  plea  is  bad.^ 

Topic  1.    Defence  of  One's  Own  Person 

Sub-topic  A.    By  Battery 

553.  William  Rastell.  A  CoUedion  of  Entrees,  Declarations,  Barres,  etc. 
(1566.  Trespass,  fol.  553.)  "Bar  de  Son  Assault  Demesne.''  Predictus  R.  J.  et 
W.  M.  per  J.  N.  attomatum  suum  veniunt  et  defendant  vim  et  injuriam  etc., 
et  quoad  venire  vi  et  armis  non  culpabilis  etc.,  et  quoad  residuam  transactionem 
predictam  superius  fieri  supponit,  iidem  R.  J.  et  W.  M.  dicunt  quod  predictus  H. 
eisdem  festo  et  anno  apud  W.  predictum  in  ipsos  R.  J.  et  W.  M.  insultum  feeit  et 
ipsos  verbdrasse,  vulnerasse,  et  male  tractasse  voluit,  per  quod  iidem  R.  et  W. 
adtunc  ibidem  se  ipsos  erga  prefatum  H.  defenderint,  et  dicunt  quod  damnum, 
si  quod  eidem  H.  adtunc  et  ibidem  evenit,  hoc  fuit  de  insultu  ipsius  H.  proprio 
et  in  defensione  ipsorum  R.  et  W.  et  hoc  parati  sunt  verificare. 

554.  Anon.  The  Attorney's  Practice  in  the  King's  Bench,  (1750.  3d  ed..  Vol. 
II,  p.  63,  Vol.  I,  p.  413.)  PUa,  son  assatdt  demesne.  And  the  said  T.  K.  by 
M.  P.  his  attorney,  comes  and  defends  the  force  and  injury,  when,  etc.,  and  as  to 
the  coming  with  force  and  arms,  and  whatever  else  is  against  the  peace  of  our  said 
lord  the  now  king,  he  the  said  T.  saith  he  is  not  guilty  thereof;  and  of  this  he 
puts  himself  upon  the  country;  and  the  aforesaid  A.  R.  likewise:  And  as  to  the 
residue  of  the  said  trespass  above  supposed  to  be  done,  the  said  T.  saith,  that  the 
said  A.  R.  ought  not  have  or  maintain  her  action  therefore  against  him,  because 
he  saith,  that  the  said  A.  at  the  time  when  the  said  trespass  is  above  supposed  to 
be  donO)  at  the  said  parish  of  St.  Anne  within  the  liberty  of  Westminster  in  the 
county  of  Middlesex  aforesaid,  with  force  and  arms,  etc.,  made  an  assault  upon 
him  the  said  T.  and  would  then  and  there  have  beat,  wounded,  and  evilly  treated 
hiTTi  the  said  T.,  if  he  the  said  T.  had  not  then  and  there  forthwith  defenced  him- 
self against  the  said  A.,  and  so  the  said  T.  saith,  that  if  any  mischief  or  damage 
then  and  there  happened  to  the  said  A.  it  was  occasioned  by  the  said  assault 
made  by  her  the  said  A.  and  in  the  defence  of  him  the  said  T.,  and  this  the  said 
T.  is  ready  to  verify:  Wherefore  he  prays  judgment,  if  the  aforesaid  A.  ought 
to  have  or  maintain  her  action  aforesaid  against  him,  etc.  1 

Replicatio  de  injuria  sua  propria.    And  the  said  C.  sa3rs,  that  he,  by  any 


^  [Chapters  on  the  jural  nature  and  ethical  basis  or  this  excuse: 

A.  J,  WiUard,  "Principles  of  the  Law:  Personal  Rights,"  c.  XXV,  Self-De- 
fence,  pp.  204r-215. 

Henry  Sidgwick,  "Elements  of  Politics,"  c.  IX,  §  1,  par.  (3). 

Henry  T,  Terry,  "Some  Leading  Principles  of  Anglo-American  Law," 
c.  XIII,  §  425,  p.  422. 

WiUiam  Foley,  "Principles  of  Political  and  Moral  Philosophy,"  B.  IV,  c.  I 
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thing  by  the  said  P.  above  by  pleading  alledged,  ought  not  to  be  barred  from 
having  his  said  action  thereupon  against  him,  because,  he  says,  that  the  said  P. 
of  his  own  proper  injury,  without  such  cause  as  by  him  the  said  P.  as  above  by 
pleading  .aUedged,  made  an  assaidt  upon  the  said  C.  and  beat,  wounded,  and 
evilly  treated  the  said  C.  in  manner  and  form  as  the  said  C.  above  complains 
against  him:  And  this  he  pra3rs  may  be  inquired  of  by  the  country ;  And  the  said 
P.  does  so  likewise. 

555.  Charles  Vinibb.  A  General  Abridgment  of  Law  and  Equity.  (2d  ed., 
1793,  Vol.  XX,  pp.  427,  437.)  "Trespass.''  1.  If  a  man  assaults  me,  and  I  can 
escape  with  my  life,  it  is  not  lawful  for  me  to  beat  him.    2  H.  IV,  8  b,  Curia. 

2.  (So)  If  a  man  assaults  me,  I  am  bound  to  go  from  him  as  much  as  I  can,  and 
not  presently  to  beat  him.    19  H.  VI,  32. 

3.  (But)  If  &  man  assaults  me,  I  am  not  bound  to  attend  till  the  other  has 
given  a  blow;  but  I  may  beat  him  before,  in  my  defence,  for  perhaps  I  shall  come 
too  late  after.    2  H.  IV,  8  b.  Curia.  .  .  . 

1.  In  trespass  of  menacing,  it  is  no  plea  de  son  tort  demesne,  &c.  for  if  a 
man  assaults  another,  it  is  not  lawful  for  the  other  to  say  that  he  would  kill  him, 
and  to  menace  him  of  life  and  member,  but  if  he,  upon  whom  the  assault  is  made, 
flies,  and  the  other  pursues  him  so  near  that  he  cannot  escape,  or  if  he  has  him 
under  him  upon  the  ground,  or  has  chased  him  to  a  wall,  hedge,  water,  or  dike, 
so  that  he  cannot  escape  him,  there  it  is  lawfid  for  him  to  say,  that  if  he  will  not 
depart,  he  in  salvation  of  his  life  will  kill,  &c.  Per  Prisot,  quod  non  negatur. 
And  Brooke  says  such  manner  of  form  is  good  se  defendendo  in  an  indictment 
upon  the  death  of  a  man  se  defendendo.  Brooke,  Trespass,  pi.  28,  cites  33  H. 
VI,  18. 

566.    JONES  V.  TRESILIAN 
King's  Bench.    1670 

2  Keb.  597 

In  trespass  of  assault  the  defendant  pleads  son  assault  demesne;  the 
plaintiff  replieth  that  in  defence  of  his  body  and  possession  moUiter 
insultum  fecit  on  the  defendant  who  was  riding  up  against  him  standing 
in  his  close.  And  per  Curiam:  It 's  ill;  but  moUiter  manus  imposuit  is 
good ;  &  nil  capit  per  billam,  for  a  party  cannot  justify  beating  otherwise. 


557.    COCKCROFT  v.  SMITH 
King's  Bench.    1706 

2  Salk,  642  {FuU  Reprint) 

In  trespass  for  an  assault,  battery,  and  maihem,  defendant  pleaded  son 
assault  demesne,  which  was  admitted  to  be  a  good  plea  in  maihem.  But 
the  question  was,  what  assault  was  sufficient  to  maintain  such  a  plea  in 
maihem?  Holt,  C.  J.,  said,  that  Wadham  Wtndham,  J.,  would  not 
allow  it  if  it  was  an  unequal  return;  but  the  practice  had  been  otherwise, 
and  was  fit  to  be  settled;  that  for  every  assault  he  did  not  think  it  rea- 
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sonable  a  man  should  be  banged  with  a  cudgel;  that  the  meaning  of  the 
plea  was,  that  he  struck  in  his  own  defence:  that  if  A.  strike  B.,  and  B. 
strikes  again,  and  they  close  immediately,  and  in  the  scuffle  B.  maihems 
A.,  that  is  son  assault;  but  if  upon  a  little  blow  given  by  A.  to  B.,  B. 
gives  him  a  blow  that  maihems  him,  that  is  not  son  assault  demesne. 
Powell,  J.,  agreed;  for  the  reason  why  son  assault  is  a  good  plea  in 
maihem,  is,  because  it  might  be  suchian  assault  as  endangered  the  de- 
fendant's life  (a).  [Editor's  note.]  (a)  In  the  principal  case  Holt 
directed  the  jury  to  find  for  the  defendant.  In  Ld.  Raymond,  the  first 
assault  is  stated  to  be  tilting  the  form  on  which  the  defendant  sat;  in 
Rep.  A.  Q.  (11  Mod.)  that  the  plaintifiP  ran  his  finger  towards  the  de- 
fendant's eye.    The  maihem  was  biting  off  the  plaintiff's  finger. 

558.  James  Boswbll.  Life  of  Samuel  JokMon,  LL,D.  (1791.  ed.  Dent, 
Vol.  II,  p.  174).  He  [Dr.  Johnson]  talked  of  going  to  Streathazn  that  night. 
Taylor.  "You  '11  be  robbed,  if  you  do;  or  you  must  shoot  a  highwayman.  Now 
I  would  rather  be  robbed  than  do  that;  I  would  not  shoot  a  highwayman." 
Johnson.  "  But  I  would  rather  shoot  him  in  the  instant  when  he  is  attempting  to 
rob  me,  than  afterwards  swear  against  him  at  the  Old  Bailey,  to  take  away  his 
life,  after  he  has  robbed  me.  I  am  surer  I  am  right  in  the  one  case,  than  in  the 
other.  I  may  be  mistaken  as  to  the  man  when  I  swear:  I  cannot  be  mistaken  if  I 
shoot  him  in  the  act.  Besides,  we  feel  less  reluctance  to  take  away  a  man's  life 
when  we  are  heated  by  the  injury,  than  to  do  it  at  a  distance  of  time  by  an  oath, 
after  we  have  cooled."  BosweU.  ''So,  Sir,  you  would  rather  act  from  the  motive 
of  private  passion  than  that  of  a  publick  advantage."  Johnson.  "Nay,  Sir, 
when  I  shoot  the  highwayman,  I  act  from  both."  BosweU.  "Very  well,  very 
well.  —  There  is  no  catching  him."  Johnson.  "  At  the  same  time,  one  does  not 
know  what  to  say.  For  perhaps  one  may,  a  year  after,  hang  himself  from  un- 
easiness for  having  shot  a  highwayman.  Few  minds  are  fit  to  be  trusted  with 
so  great  a  thing."  BosweU.  "Then,  Sir,  you  would  not  shoot  him?"  Johnson. 
"  But  I  might  be  vexed  afterwards  for  that  too." 

The  late  Duke  of  Montrose  was  generally  said  to  have  been  uneasy  on  that 
account;  but  I  can  contradict  the  report  from  his  Grace's  own  authority.  As  he 
used  to  admit  me  to  very  easy  conversation  with  him,  I  took  the  liberty  to  in- 
troduce the  subject.  His  Grace  told  me,  that  when  riding  one  night  near  Lon- 
don, he  was  attacked  by  two  highwaymen  on  horseback,  and  that  he  instantly 
shot  one  of  them,  upon  which  the  other  galloped  off;  that  his  servant,  who  was 
very  well  mounted,  proposed  to  pursue  him  and  take  him,  but  that  his  Grace 
said,  "No,  we  have  had  blood  enough:  I  hope  the  man  may  live  to  repent." 

559.    McNATT  v.  McRAE 
Supreme  Court  of  Georgia.    1903 

117  Ga.  898,  45  8.  E.  248 

Error  from  Superior  Court,  Montgomery  Coimty;  D.  M.  Roberts, 
Judge. 

Action  by  R.  F.  McRae  against  James  McNatt.  Judgment  for 
plaintiff,  and  defendant  brings  error.    Affirmed. 
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Garrard  A  Meldrim,  W.  B,  KerUy  and  E,  D.  Graham,  for  plaintiff  in 
error.    Twiggs  &  Olicer,  for  defendant  in  error. 

Lamar»  J.  There  was  an  affray  in  which  both  plaintiff  and  defendant 
were  seriously  injured.  McRae  was  cut  with  a  Imife,  the  tendon  of  his 
forearm  severed,  permanently  disabling  him.  McNatt  was  beaten  and 
bruised  about  the  head,  and  otherwise  badly  hurt.  Each  claimed  that 
he  had  interposed  as  a  peacemaker,  and  that  the  other  had  done  him 
great  bodily  harm,  each  prosecuted  the  other,  but  with  what  result 
does  not  appear.  Subsequently  McRae  sued  McNatt  for  assault  and 
battery,  and  McNatt  filed  an  answer,  which  was  the  equivalent  of  the 
general  issue,  beside  which  he  files  a  plea  of  set-off  for  the  injury  done 
him  in  the  same  fight.  At  the  trial  he  withdrew  the  general  denial,  ad- 
mitted the  cutting,  and  justified  on  the  ground  that  the  same  was  done 
in  self-defence.  The  trial  resulted  in  a  verdict  for  McRae,  whereupon 
McNatt  moved  for  a  new  trial.  The  motion  was  overruled,  and  he 
excepted. 

Both  parties  being  injured,  and  one  having  brought  suit,  and  the  other 
having  filed  a  plea  of  set-off,  we  have  the  rather  unusual  instance  of 
cross-actions  for  damages  growing  out  of  the  same  affray.  While  this  is 
unusual,  it  is  by  no  means  legally  impossible;  for,  even  though  the  party 
first  assaulted  is  entitled  to  recover  for  the  battery,  he  may  have  used 
excessive  force,  or  beyond  what  was  necessary  for  his  defence,  and 
thereby  so  put  himself  in  the  wrong  as  to  become  liable  to  the  defendant, 
although  the  defendant  was  also  liable  to  him.  Or  the  plaintiff  may  even 
have  made  the  first  assault  without  justification,  and  rendered  himself 
liable  to  the  defendant;  but  if  McNatt,  with  a  deadly  weapon,  made  an 
unnecessary  counter  assault,  he  would  be  liable  for  the  damages  thus 
inflicted.  The  criminal  law  (Penal  Code,  1895,  §  73)  furnishes  constant 
instances  of  this  class  of  cases.  The  original  assailant  may  retire, 
decline  further  contest,  and  thereby  put  himself  in  a  position  where,  in 
order  to  save  himself  from  serious  bodily  harm,  he  may  lawfully  take  the 
life  of  the  party  originally  in  the  fight. 

It  was,  we  think,  to  this  principle  that  the  judge  referred  when  he 
charged  that,  McNatt  having  filed  pleas  of  justification  and  set-off,  the 
burden  was  upon  him,  but,  if  McNatt  was  injured,  and  '*  it  was  without 
fault  on  his  part,"  the  jury  should  determine  "  how  much  the  defendant 
would  be  entitled  to  recover."  .  .  .  The  Court  was  simply  instructing 
them  to  award  damages  to  McNatt,  if,  at  the  time  he  was  injured,  he 
was  in  the  right.  Whether  he  began  the  diflSculty  or  not,  whether  he 
had  cut  McRae  in  self-defence  or  not,  yet  if,  at  the  time  he  was  beaten, 
he  was  without  fault,  declining  further  contest,  had  offered  to  retire,  was 
on  the  ground  helpless,  unable  to  defend  himself,  or  was  otherwise  in  a 
position  where  McRae,  had  no  legal  right  to  assault  or  beat  the  defend- 
ant, he  could  recover  from  the  plaintiff  for  damages  then  inflicted, 
even  though  McNatt  had  been  originally  in  the  wrong.  .  .  . 

The  judgment  of  the  Court  below  is  therefore  affirmed.  All  the 
Justices  concur.  
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560.    GOLDSMITH'S  ADMINISTRATOR  v.  JOY 

Supreme  Court  op  Vermont.    1889 

61  VU  488,  17  Aa,  1110 

Trespass  for  an  assault  and  battery,  alleged  to  have  been  committed 
by  the  defendant  upon  the  plaintiff's  intestate.  Plea,  the  general  issue, 
and  trial  by  jury  at  the  December  Term,  1887,  Powers,  J.,  presiding. 
Verdict  and  judgment  for  the  plaintiff.     Exceptions  by  the  defendant. 

The  defendant  did  not  deny  that  he  made  the  assault.  It  appeared, 
however,  that  at  the  time  and  just  before,  hot  words  had  parsed  between 
the  parties,  and  the  defendant  claimed  that  he  committed  the  wrong 
under  the  influence  of  the  passion  induced  by  the  insulting  and  unjustifi- 
able language  of  the  plaintiff  and  that  this  fact  should  be  considered  by 
the  jury  in  reduction  both  of  the  actual  and  exemplary  damages.  The 
defendant  was  the  superintendent  and  general  manager  of  the  construc- 
tion of  a  system  of  water-works  in  the  city  of  Bennington,  and  in  that 
capacity  had  in  his  employ  about  one  hundred  men,  mostly  or  all  for-^ 
eigners.  It  was  in  reference  to  the  treatment  of  these  men  by  the 
defendant  that  the  plaintiff  used  the  alleged  insulting  language.  The 
plaintiff  was  suffering  from  Bright's  disease  at  the  time  of  the  affray  and 
subsequently  died  of  it.  It  was  claimed  that  his  death  was  materially 
hastened  by  the  assault. 

The  Court  instructed  the  jury  to  award  the  plaintiff  actual  damages 
at  any  rate,  no  matter  what  the  provocation  which  led  to  the  assault 
might  have  been.  Upon  the  subject  of  exemplary  damages  the  charge 
was  as  follows: 

"Now,  then,  in  respect  to  that  question,  mere  words  made  use  of  by  one 
person  to  another  are  no  legal  excuse  whatever  for  the  infliction  of  personal 
violence.  It  makes  no  difference  how  violent  the  language  used  may  be,  no  man 
has  the  right  to  use  personal  violence  upon  another  when  he  is  induced  to  simply 
by  the  use  of  words.  That  is  no  defence  to  the  action.  But  when  you  come  to 
the  question  of  whether  a  particular  case  is  one  that  deserves  the  awarding  of 
exemplary  damages,  then  you  are  to  consider  all  the  circumstances  in  the  case, 
the  provocation,  if  any,  that  the  defendant  had,  and  everything  that  is  calculated 
on  the  one  hand  to  aggravate  his  act,  and  on  the  other  hand  to  palliate  this  act, 
are  to  be  considered."  .  .  . 

Martin  &  Archibald,  J.  L,  Martin  and  J.  C.  Baker ,  for  the  plaintiff. 
.  .  .  No  fact  or  circumstance  can  be  given  in  mitigation  of  actual  dam- 
ages unless  they  furnish  a  legal  justificatio;i,  and  are  therefore  a  defence 
to  the  cause  of  action.  .  .  . 

Batchelder  &  Bales  and  W,  B.  Sheldon,  for  the  defendant.  When  the 
act  is  wanton  and  malicious,  that  fact  may  be  shown  in  enhancement  of 
exemplary  damages.  When  the  wrong  is  provoked  by  the  plaintiff, 
that  fact  may  be  considered  in  reduction  of  actual  damages.  .  .  . 
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The  opinion  of  the  Court  was  delivered  by 

Tyler,  J.  The  Court  instructed  the  jury  that  there  was  no  defence 
to  the  claim  for  actual  or  compensatory  damages;  that  words  were  no 
legal  excuse  for  the  infliction  of  personal  violence;  that  no  matter  how 
great  the  provocation,  the  defendant  was  bound  in  any  event  to  answer 
for  these  damages.  It  is  a  general  and  wholesome  rule  of  law  that 
whenever,  by  an  act  which  he  could  have  avoided  and  which  cannot  be 
justified  in  law,  a  person  inflicts  an  immediate  injury  by  force,  he  is 
legally  answerable  in  damages  to  the  party  injured.  The  question 
whether  provocative  words  may  be  given  in  evidence  under  the 
general  issue  to  reduce  actual  damages  in  an  action  of  trespass 
for  an  assault  and  battery  has  undergone  wide  discussion.  The  Eng- 
lish cases  lay  down  the  general  rule  that  provocation  may  mitigate 
damages.  The  case  of  Frazer  v,  Berkeley,  7  C.  &  P.  789,  is  often  re- 
ferred to,  in  which  Lord  Abinger  held  that  evidence  might  be  given  to 
show  that  the  plaintiff  in  some  degree  brought  the  thing  upon  himself; 
that  it  would  be  an  unwise  law  if  it  did  not  make  allowance  for  human 
infirmities;  and  if  a  person  conmiit  violence  at  a  time  when  he  is  smart- 
ing under  immediate  provocation,  that  is  matter  of  mitigation.  Tindal, 
Ch.  J.,  in  Perkins  v.  Vaughan,  5  Scott's  N.  R.  881,  said:  "  I  think  it  will 
be  found  that  the  result  of  the  cases  is  that  the  matter  cannot  be  given 
in  evidence  where  it  amoimts  to  a  defence,  but  that  where  it  does  not 
amount  to  a  defence,  it  may  be  given  in  mitigation  of  damages."  Lin- 
ford  V.  Lake,  3  H.  &  N.  275;  Addison  on  Torts,  s.  1393,  recognisses  the 
same  rule. 

In  this  country,  2  Greenleaf  on  Ev.,  s.  93,  states  the  rule  that  a  prov- 
ocation by  the  plaintiff  may  be  thus  shown  if  so  recent  as  to  induce  a 
presumption  that  violepce  was  committed  under  the  immediate  influ- 
ence of  the  passion  thus  wrongfully  excited  by  the  plaintiff.  The  earlier 
cases  commonly  cited  in  support  of  this  rule  are  Cushman  v.  Ryan, 
1  Story,  100;  Avery  v.  Ray,  1  Mass.  12;  Lee  v.  Woolsey,  19  Johns.  241, 
and  Maynard  v.  Berkeley,  7  Wend.  560.  The  Supreme  Court  of  Massa- 
chusetts has  generally  recognized  the  doctrine  that  immediate  provoca- 
tion may  mitigate  actual  damages  of  this  kind.  ...  In  Trail  v.  Knapp, 
17  la,  468,  the  Court  said:  "The  clear  distinction  is  this:  contempo- 
raneous provocation  of  words  or  acts  are  admissible,  but  previous  prov- 
ocations are  not,  and  the  test  is,  whether,  '  the  blood  has  had  time  to 
cool."*  .  .  . 

In  Moreley  and  Wife  v,  Dunbar,  24  Wis.  183,  Dixon,  Ch.  J.,  held, 
that  notwithstanding  what  was  said  in  Birchard  v.  Booth,  4  Wis.  85, 
circumstances  of  provocation  attending  the  transaction,  or  so  recent 
as  to  constitute  a  part  of  the  res  gestae,  though  nqt  sufficient  entirely  to 
justify  the  act  done,  may  constitute  an  excuse  that  may  mitigate  the 
actual  damages;  and,  where  the  provocation  is  great  and  calculated  to 
excite  strong  feelings  of  resentment,  may  reduce  them  to  a  sum  which 
IS  merely  nominal.  But  in  Wilson  v.  Young,  31  Wis.  574,  it  was  held 
by  a  majority  of  the  Court  that  provocation  could  go  to  reduce  compen- 
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satory  damages  only  so  far  as  these  should  be  given  for  injury  to  the 
feelings,  Dixon,  Ch.  J.,  however,  adhering  to  the  rule  in  Moreley  «. 
Dunbar,  that  it  might  go  to  reduce  all  compensatory  damages.  But  in 
Fenelon  v.  Butts,  53  Wis.  344,  and  in  Corcoran  v,  ELeutou,  55  Wis.  120, 
it  was  clearly  held  that  personal  abuse  of  the  assailant  by  the  party 
assaulted  may  be  considered  in  mitigation  of  punitory,  but  not  of 
actual  damages,  which  include  those  allowed  for  mental  and  bodily  suf- 
fering; that  a  man  conmiencing  an  assault  and  battery  under  such  cir- 
cumstances of  provocation  is  liable  for  the  actual  damages  which  result 
from  such  assault.  In  Donnelly  v.  Harris  et  al.,  41  111.  126,  the  Court 
instructed  the  jury  that  words  spoken  might  be  considered  in  mitiga- 
tion of  damages.  Walker,  Ch.  J.,  in  delivering  the  opinion  of  the 
Supreme  Court  remarked: 

"  Had  this  modification  been  limited  to  exemplary  damages  it  would  have  been 
correct,  but  it  may  well  have  been  understood  by  the  jury  as  applying  to  actual 
damages,  and  they  would  thus  have  been  misled.  To  allow  them  the  effect  to 
mitigate  actual  damages  would  be  virtually  to  allow  them  to  be  used  as  a  defence. 
To  say  they  constitute  no  defence,  and  then  say  they  mitigate  aU  but  nominal 
damages,  would,  we  think,  be  doing  by  indirection  what  has  been  prohibited 
from  being  done  directly.  To  give  to  words  this  effect,  would  be  to  abrogate,  in 
effect,  one  of  the  most  firmly  established  rules  of  the  law."  .  ,  . 

If  provocative  words  may  mitigate,  it  follows  that  they  may  reduce 
the  damages  to  a  mere  nominal  sum  and  thus  practically  justify  an  as- 
sault and  battery.  But  why  under  this  rule  may  they  not  fully  justify? 
If  in  one  case,  the  provocation  is  so  great  that  the  jury  may  award  only 
nominal  damages,  why,  in  another,  in  which  the  provocation  is  far 
greater,  should  they  not  be  permitted  to  acquit  the  defendant  and  thus 
overturn  the  well  settled  rule  of  law,  that  Words  cannot  justify  an 
assault.  On  the  other  hand,  if  words  cannot  justify  they  should  not 
mitigate.  A  defendant  should  not  be  heard  to  say  that  the  plaintiff 
was  first  in  the  wrong  by  abusing  him  with  insulting  words  and  there- 
fore, though  he  struck  and  injured  the  plaintiff,  he  was  only  partly  in 
the  wrong  and  should  pay  only  part  of  tlie  actual  damages. 

If  the  right  of  the  plaintiff  to  recover  actual  damages  were  in  any 
degree  dependent  on  the  defendant's  intent,  then  the  plaintiff's  provoca- 
tion to  the  defendant  to  commit  the  assault  upon  him  would  be  legiti- 
mate evidence  bearing  upon  that  question;  but  it  is  not.  Even  lunatics 
and  idiots  are  liable  for  actual  damages  done  by  them  to  the  property  or 
person  of  another,  and  certainly  a  person  in  the  full  possession  of  his 
faculties  should  be  held  liable  for  his  injuries  to  another  unless  done  in 
self-defence  or  under  reasonable' apprehension  that  the  plaintiff  was 
about  to  do  him  bodily  harm.  The  law  is  that  a  person  is  liable  in  an 
action  of  trespass  for  an  assault  and  battery,  although  the  plaintiff  made 
the  first  assault,  if  the  defendant  used  more  force  than  was  necessary 
for  his  protection,  and  the  symmetry  of  the  law  is  better  preserved  by 
holding  that  the  defendant's  liability  for  actual  damages  begins  with  the 
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beginning  of  his  own  wrongful  act.  It  is  certainly  in  accordance  with 
what  this  Court  held  in  Howland  v.  Day  &  Dean,  56  Vt.  318,  that "  the 
law  abhors  the  use  of  force  either  for  attack  or  defence  and  never  per- 
mits its  use  unnecessarily."  .  .  . 

The  instructions  to  the  jury  upon  this  branch  of  the  case  were  in 
substantial  accordance  with  the  law  as  above  stated. 

We  find  no  error  in  the  charge  and  the  judgment  is  affirmed.^ 


Sub-topic  B.    By  Trespass  to  Personalty 

561.    PERRY  V.  PHIPPS 
Supreme  Court  of  North  Carouna.    1849 

10  Ired.  259 

Appeal  from  the  Superior  Court  of  Law  of  Ashe  County,  at  the 
Spring  Term,  1849,  his  Honor,  Judge  Ellis,  presiding. 
The  action  is  trespass  for  killing  a  dog,  the  property  of  the  plaintiff; 

^  [Problems: 

The  defendant  was  riding  bn  horseback,  and  the  plaintiff  ran  up  and  seized 
the  bridle.  The  defendant  told  him  to  ''loose  hold,"  and  on  his  not  doing  so, 
struck  him  on  the  head  and  face  with  the  riding-whip,  bringing  blood.  Was 
this  excusable?    (1858,  Rowe  v.  Hawkins,  1  F.  &  F.  91.) 

Sir  Andrew.  Agtiecheek  (who  has  fought  a  duel).  "Let  him  alone.  I  'II  have 
an  action  of  battery  against  him,  if  there  be  any  law  in  niyria;  though  I  struck 
him  first,  yet  it 's  no  matter  for  that."  (Twelfth  Night,  IV,  1.)  Is  this  good 
law? 

Mrs.  McCormick  and  defendant  were  members  of  the  same  church.  On  a 
certain  occasion  Mrs.  McCormick  went  to  the  church  for  some  purpose,  and, 
upon  finding  it  looked,  applied  to  defendant's  wife  for  the  gate  kejrs.  These  Mrs. 
Schtrenck  refused  her,  whereupon  she  went  to  the  gate,  broke  the  lock  with  a 
rock,  and  made  an  effort  to  get  in.  Defendant,  Mr.  Schtrenck,  then  arrived 
upon  the  scene.  A  quarrel  arose  between  them  with  reference  to  breaking  the 
lock,  which  eventuated  in  an  assault  by  each  upon  the  other,  and  in  which  each 
received  serious  personal  injuries.  After  they  were  separated,  Mrs.  McCormick 
went  to  her  husband  and  told  him  of  what  had  occurred.  Thereupon  he  went  to 
Schtrenck  and  made  an  assault  upon  him,  seriously  injuring  him.  In  an  action 
by  McCormick  for  battery,  can  Schtrenck  plead  M.'s  battery  by  way  of  set-off? 
or  counter-claim?  (1910,  McCormick  v.  Schtrenck,  Tex.  Civ.  App.,  130  S.  W. 
720). 

Essays: 

Joseph  H.  BeaUf  Jr.,  "Homicide  in  Self-Defence."     (C.  L.  R.,  Ill,  526.) 
Joseph  H.  BeaU,  Jr.,  "Retreat  from  Mmderous  Assault."    (H.  L.  R.,  XVI, 
667.) 

NoTKs: 

"Assault  and  Battery:  insult  preventing  recovery."    (C.  L.  R.,  VT,  681,  698.) 
"'Retreating  to  waU'  in  felonious  assaults."    (H.  L.  R.,  IX,  214;  X,  129, 
382;  XI,  63;  XVI,  667.) 

"  Belief  in  danger  of  serious  bodily  harm."    (H.  L.  R.,  XIII,  223.) 
"Affray  provoked  by  abusive  language."    (H.  L.  R.,  XVII,  63.) 
"Self-Defence:  Acts  justifying  killing  in  self-defence."    (M.  L.  R.,  11,  727.)] 
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and  the  pleas  are:  (1)  that  the  dog  was  a  nuisance  and  that  any  per- 
son had  a  right  to  kill  him^  and  (2)  that  the  defendant  killed  the  dog 
in  defending  himself  from  an  attack  on  him  by  the  dog,  and  was  obliged 
to  kill  him  in  order  to  prevent  the  dog  from  biting  and  worrying  the 
defendant.  On  the  trial,  evidence  was  given  that  the  plaintiff  and 
defendant  were  neighbors  and  in  the  habit  of  visiting  each  other;  and 
that,  upon  a  visit  to  the  plaintiff's  in  the  day-time,  the  defendant 
entered  the  plaintiff's  yard,  when  the  dog,  being  loose,  attacked  the 
defendant  and  would  probably  have  bitten  him,  if  he  had  not  been 
prevented  by  two  of  the  daughters  of  the  plaintiff,  who  lived  with 
him,  called  off  the  dog,  and  also  beat  him  with  a  pole  and  drove  him 
away;  and  that,  after  the  dog  had  been  so  driven  away  and  was  going 
under  a  house  in  the  yard,  at  the  distance  of  ten  steps  from  the  de- 
fendant and  the  plaintiff's  daughters,  the  defendant  with  a  gun,  which 
he  brought  with  him,  contrary  to  the  request  of  the  plaintiff's  daughters, 
shot  the  dog  and  killed  him.  On  the  part  of  the  defendant,  evidence 
was  given  that  a  pathway  passed  through  the  defendant's  land,  near 
the  house,  along  which  persons  frequently  went  to  church  and  to  mill, 
in  order  to  cut  off  an  angle  in  the  public  road,  and  that  the  dog  was  in 
the  habit  of  attacking  persons  in  the  pathway.  On  the  part  of  the 
defendant  evidence  was  further  offered,  that  at  three  different  times 
the  dog  had  attacked  persons  off  the  plaintiff's  land;  but  the  evidence 
was  rejected. 

The  presiding  judge  instructed  the  jury,  that  the  plaintiff  had  a 
right  to  keep  the  dog  on  his  own  premises,  however  fierce,  unless  he 
was  a  nuisance,  and  that  there  was  no  evidence  that  this  dog  was  a 
nuisance,  and  that  therefore  the  defendant  was  not  justifiable  in  kill- 
ing him,  unless  in  defence  of  himself;  and  that,  if  the  dog  had  retreated 
as  stated,  and  was  still  retreating,  the  jury  might  infer  therefrom, 
that  the  defendant  did  not  shoot  the  dog  to  protect  himself.  The  jury 
found  for  the  plaintiff,  and  from  the  judgment  the  defendant  appealed. 

Boyden,  Clarke  and  H,  C.  Jones,  for  the  plaintiff. 

Bynnum  and  Craige,  for  the  defendant. 

RuFFiN,  C.  J.  (1)  We  doubt  not  that  a  dog  may  be  a  nuisance, 
so  as  to  authorize  any  person  to  kill  him,  as  if  he  be  mad  and  at  large; 
for,  in  such  a  state,  he  is  no  longer  ''mansuetae  naturae,"  and  the 
consequence  of  a  bite  from  time  to  time,  to  either  man  or  beast,  may 
be  so  dreadful  and  so  general,  as  to  justify  his  destruction  as  soon  as 
possible.  But  dogs  are  in  many  respects  useful,  and,  with  many  per- 
sons, favorite  animals;  and  we  are  not  aware  that  fierceness,  merely, 
and  attempt  to  bite,  or  even  the  actual  biting  of  one  or  more  persons, 
have  ever  been  held  to  empower  another  person,  at  a  different  time,  to 
kill  them,  and  especially  to  go  to  the  owner's  yard  for  that  purpose. . .  . 

(2)  Then,  as  to  the  second  plea,  the  instructions  appear  to  the 
Court  to  be  unexceptionable.  A  person  is  not  bound  to  stand  quietly 
and  be  bitten  by  a  dog,  nor  to  give  him  what  might  be  called  a  fair 
fight  among  men.    But  if  a  fierce  and  vicious  dog  be  allowed  to  go  at 
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large,  and  he  runs  at  a  person,  as  he  lawfully  gets  to  a  house,  or  in 
passing  along  the  road,  apparently  to  set  on  the  person,  or,  for  ex- 
ample, on  the  horse  he  is  riding,  it  seems  but  reasonable  the  person 
should  protect  himself  or  his  horse,  by  killing  the  dog;  for,  although 
a  man  has  a  right  to  keep  a  dog  for  the  protection  of  his  house  and 
yard,  yet  he  ought  to  keep  him  secured,  and  not  let  him  loose  and  un- 
controlled at  such  hours  and  in  such  places,  as  will  endanger  peaceable 
and  honest  people  engaged  in  their  lawful  business.  If  therefore  this 
dog  were  one  of  the  kind  supposed  and  the  defendant  had  shot  him 
as  he  came  at  him,  and  when  he  had  reasonable  grounds  to  think  that 
the  dog  could  not  be  restrained  by  the  owner  or  his  family,  and  would 
bite  him,  we  should  hold  that  he  did  no  more  than  he  had  a  right  to 
do.  But  when  the  plaintiff's  family  were  at  home,  and,  by  their  im- 
mediate interference  and  commands  and  punishment,  governed  and 
drove  away  the  dog,  so  as  nbt  only  to  prevent  him  from  biting  the  de- 
fendant at  that  time,  but  also  to  save  the  defendant  from  all  danger 
then,  by  driving  the  dog  away,  the  killing  of  the  dog,  after  that,  and 
against  the  urgent  entreaties  of  the  family,  could  have  been  only  the 
pretence,  and  not  on  the  reality  of  protecting  the  defendant  from  an 
attack  at  that  time;  and  the  circumstances  were  properly  left  to  the 
jury,  as  evidence  on  which  they  might  find  that  the  defendant  did  not 
act  on  the  defensive. 
Per  Curiam.  JvdgmerU  affirmed. 


Topic  2.    Defence  of  Third  Penons 
Sub-topic  A.    By  Battery 

562.  Chablbb  Vineb.  A  Oeneral  AbridgnierU  of  Law  and  Equity.  (2d  ed., 
1793,  Vol.  XX,  p.  425.)  "Trespass  "  (D).  1.  The  baron  may  justify  the  bat- 
tery  of  another,  in  defence  of  his  feme;  for  she  is  your  (his)  chattel.  19  H.  VI, 
31  b,  66.        '  / 

2.  The  master  may  justify  the  battery  of  another,  in  defence  of  his  servant; 
for  the  servant  is  in  a  manner  his  chattel.    19  H.  VI,  31  b. 

3.  The  servant  may  justify  the  battery  of  another  in  defence  of  his  master. 
11  H.  VI,  16,  quaere;  14  H.  VI,  2  b. 


563.    DOWNS  V.  JACKSON 
CotTET  OP  Appeals  op  Kentucky.    1910  ^ 

128iS.  Tr.339 

AcnoN  by  Theodore  Jackson  against  J.  L.  Downs.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Reversed  and  remanded. 

Theodore  Jackson,  suing  by  his  next  friend,  instituted  this  action 
against  appellant,  J.  L.  Downs,  to  recover  damages  for  assault  and 
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battery.  Appellant  defended  on  the  ground  that  he  assaulted  and 
struck  appellee  in  the  necessary  defence  of  his  son  Joe.  The  jury 
awarded  appellee  damages  in  the  sum  of  $400.  From  the  judgment 
based  thereon,  this  appeal  is  prosecuted. 

The  alleged  assault  and  battery  took  place  on  August  3,  1909,  under 
the  following  circumstances:  Theodore  Jackson,  who  was  at  that 
time  about  sixteen  years  of  age,  was  employed  as  a  clerk  in  the  grocery 
of  James  L.  Cox  in  Taylorville,  Ky.,  and  boarded  with  his  employer. 
Appellant  lived  directly  across  the  street.  He  had  two  sons,  Roy 
and  Joe.  Roy  was  sixteen  years  of  age,  and  Joe  thirteen  years  of  age. 
Theodore  Jackson  started  down  the  street  on  his  wheel.  Joe,  appel- 
lant's younger  son,  asked  Jackson  to  loan  him  the  wheel.  Jackson  re- 
plied that  the  wheel  was  broken.  Joe  then  placed  his  hand  on  the 
wheel^  and  Jackson  pushed  him  away.  Joe  cursed  Jackson,  and  the 
latter  struck  him.  At  that  time  Joe  started  to  run,  and  Jackson  began 
throwing  rocks  at  him.  Joe  called  for  help.  His  older  brother, 
Roy,  hearing  his  cry,  jumped  over,  the  fence  for  the  purpose  of  assist- 
ing Joe.  He  threw  one  rock  at  Jackson.  The  latter  then  began  throw- 
ing rocks  at  Roy.  Roy  jumped  behind  a  telephone  post.  When  Roy 
ran  to  Joe's  assistance,  appellant's  wife  ran  to  the  house,  and  stated 
that  there  was  a  fight  going  on.  Appellant  rushed  from  his  home  and 
went  toward  the  street.  As  he  did  so,  he  picked  up  a  stick.  When  he 
reached  the  street,  Jackson  was  still  throwing  rocks,  and  was  in  the 
act  of  stooping  down  for  another  rock  when  appellant  struck  him  with 
the  stick  he  had  in  his  hand.  Appellant  struck  Jackson  only  once. 
The  latter  then  told  appellant  not  to  strike  him  any  more,  as  he  would 
not  hurt  Joe. 

L,  W.  Rosa  and  Willis  &  Todd,  for  appellant.    R.  W.  Gilbert  and 
'  Samuel  K.  Baird,  for  appellee. 

Clat,  C.  [after  stating  the  facts  as  above:] 

1.  During  the  progress  of  the  case,  appellant  offered  ^an  amended 
answer,  pleading  that  his  act  in  striking  Jackson  was  in  the  necessary 
defence  of  his  two  sons,  Joe  and  Roy.  This  amended  answer  was 
offered  for  the  reason  that  it  developed  during  the  trial  that  Joe  had 
run  away  and  was  probably  out  of  danger.  Appellant,  however,  be- 
lieved that  Jackson  was  still  throwing  at  Joe,  when,  as  a  matter  of 
fact,  he  was  then  throwing  at  Roy.  Appellee  insists  that  the  Court 
did  not  err  in  refusing  to  permit  the  amended  answer  to  be  filed,  be- 
cause appellant  stated  in  his  evidence  that  he  believed  Roy  had  gone 
down  town,  and,  if  that  was  the  case,  appellant  could  not  have  been 
acting  in  the  necessary  defence  of  Roy.  It  seems  to  us,  however, 
that  it  was  simply  a  case  of  mistaken  identity.  Appellant  did  believe 
that  he  was  acting  in  the  necessary  defence  of  one  of  his  sons.  That 
he  was  mistaken  as  to  which  one  it  was,  should  not  deprive  him  of 
such  defence  as  he  had.  As  the  evidence  tended  to  show  that  Joe  was 
practically  out  of  danger,  and  as  the  original  answer  simply  alleged 
that  appellant  acted  in  the  necessary  defence  of  his  son  Joe,  it  is  mani- 
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fest  that  he  was  practically  without  any  defence  when  all  the  evidence 
was  to  the  effect  that  Jackson  was  then  engaged  in  throwing  rocks  at 
Roy.  While  the  trial  Court  is  vested  with  wide  discretion  in  permit- 
ting or  refusing  amendments  to  the  pleadings,  we  conclude  that,  under 
the  peculiar  facts  of  this  case,  it  was  prejudicial  error  not  to  permit  the 
amended  answer  to  be  filed. 

2.  The  Court  also  erred  in  not  permitting  appellant  to  testify  as 
to  what  he  thought  or  believed  the  facts  to  be  at  the  time  he  struck 
appellee.  His  whole  defence  was  based  on  whether  or  not  he  in  good 
faith  believed  that  one  of  his  sons  was  then  and  there  in  danger  of 
bodily  harm  about  to  be  inflicted  upon  him  by  plaintiff,  and  that  he 
used  no  more  force  than  was  necessary,  or  appeared  to  him  in  the  ex- 
ercise of  a  reasonable  judgment  to  be  necessary,  to  protect  his  son 
from  injury  at  the  hands  of  plaintiff.  Under  such  circumstances,  he 
should  be  permitted  to  testify  to  what  he  thought  or  believed.  It  was 
then  for  the  jury  to  determine  whether  or  not  he  had  reasonable  grounds 
so  to  believe.  The  Court  did  not  err  in  holding  that  the  burden  of  proof 
was  upon  appellant.  Torian,  by  etc.  v,  Terrell,  122  Ky.  745,  93  S.  W. 
10,  29  Ky.  Iaw  Rep.  306.  Nor  did  it  err  in  holding  that  a  punitive 
damage  instruction  was  authorized. 

Judgment  reversed  and  cause  remanded  for  further  proceedings  con* 
sistent  with  this  opinion. 


Sub-topic  B.    Bt  Imprisonment 

564.  Chablbs  Viner.  A  Oenaral  Abridgment  of  Law  and  EquUy,  (2d  ed., 
1793.  Vol.  XX,  p.  488.)  "Trespass  "  (E,  a).  3.  If  a  man  sees  two  men  fight- 
ing, so  that  perhaps  one  would  kill  the  other,  it  is  lawful  for  him  to  part  them, 
and  put  one  in  an  house  till  the  rage  be  over.    22  E.  IV,  45  b. 

4.  But  if  he  sees  two  quarrelling,  and  having  many  words  as  if  they  would 
fight,  yet  it  is  not  lawful  to  take  the  one  or  the  other  and  put  in  any  place; 
for  notwithstanding  the  words,  the  one  will  not  peradventure  strike  the  other, 
and  so  it  shall  be  intended.    22  £.  IV,  45  b. 

5.  If  a  man  be  in  a  rage  and  does  a  great  deal  of  mischief,  his  parents  may 
justify  the  taking  and  binding  of  him  in  a  house,  and  there  to  use  him  in  such  a 
manner  as  shall  be  reasonable  to  reduce  him  to  his  good  sense  again;  for  it  is 
for  the  benefit  of  the  party  and  of  all  others  for  the  mischief  which  he  may  do 
if  he  were  at  large.    22  Ass.  56. 

665.  Wheal  r.W.R.  (1482.  Year  Book,  22  Edw.  IV,  fol.  45,  pi.  10.)  Plain- 
tif  oounta  que  defendant  emprison  sa  feme  per  taiit  de  temps  etc.  scilicet  per  un 
heure.  Lond  (apprentice,  pur  le  defendant).  Actio  non,  car  il  dit  que  le  defend- 
ant obvia  inoountre  feme  en  le  haut  chemin,  et  luy  narra  .  .  .  que  son  baron  f uit 
prise  en  prison  pur  \m  Scoce  etc.,  et  le  feme  fit  autiel  countenance  que  il  semble 
que  il  fuit  fere  come  un  qui  fuit  lunatike,  et  le  defendant,  en  eschewing  le  pluis 
grand  mischief  que  poet  ensuerer  per  lui,  luy  prist  et  mitta  en  sa  meason  per  le 
space  d'un  heure;  le  quel  fut  mesme  Tenprisonment.  Fairfax,  J.,  Cel  pie  n'est 
pas  plee;  car  per  od  pie  vous  voilles  aver  le  jurrie  trier  si  votre  conceit  suit,  ou 
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si  vous  semble  que  ele  fuit  fere  come  un  lunatike,  et  oe  ne  poet  etre.  Mez  si 
VOU2  yoilles  aver  avantage,  vous  convient  pur  surmittre  en  felt  que  el  fuit  fere, 
supposerqueel  voilait  aver  lui  tue  ou  autre  loischief  faire,  oomme  igne  un  meason 
ou  autre  chose.  .  .  .  Et  issint  il  fit;  per  quod  le  plaintif  dit  de  son  tort  demesne 
sans  tiel  cause  prist. 

566.    KELEHER  «.  PUTNAM 
Supreme  Court  of  New  HAMPsmRE.    1880 

60  N.H.  20 

Trespass,  for  assault  and  false  imprisonment.  Plea,  the  general 
issue,  with  a  brief  statement.  The  plaintiff  kept  a  small  store  in  Man- 
chester. Putnam,  one  of  the  defendants,  was  a  county  commissioner. 
The  evidence  tended  to  show  that  the  plaintiff  was  aflBicted  with 
insane  delusions,  and  disturbed  her  neighbors  and  the  inmates  of  the 
house  where  she  boarded.  Physicians  examined  her,  and  said  she 
ought  to  be  cared  for.  Complaint  being  made  to  Putnam,  he  visited 
her,  and,  in  answer  to  his  inquiries,  she  informed  him  she  had  friends 
in  Lawrence,  Mass.,  and  requested  to  be  sent  there.  He  told  her  he 
would  send  a  man  with  her.  For  that  purpose  he  employed  Reed, 
the  other  defendant,  who  called  at  the  plaintiff's  store  with  a  carriage, 
and  told  her  he  had  come  to  take  her  to  Lawrence.  She  manifested 
a  disposition  not  to  go,  and  Reed  partly  pushed  and  partly  carried 
her  into  the  carriage  which  was  driven  to  the  depot,  where  they  en- 
tered a  car  and  were  taken  to  Lawrence.  There  he  delivered  her  to 
the  city  marshal,  whom  he  informed  of  the  circumstances.  The  Court 
instructed  the  jury  that  if  the  plaintiff  requested  Putnam  to  take  her 
to  Lawrence,  or  if  she  was  insane  or  dangerous,  or  disturbing  the 
neighborhood,  and  if  he  acted  solely  from  the  motive  of  placing  her 
in  the  custody  of  her  friends  so  that  she  might  be  properiy  cared  for, 
and  not  to  rid  the  county  of  a  public  charge,  the  defendants  were  not 
liable;  and  the  plaintiff  excepted.  Verdict  for  the  defendants. 
,     C.  A,  O'Connor,  for  the  plaintiff. 

Svlloway,  Topliff  &  O'Connor,  for  the  defendants. 

Bingham,  J.  LA  county  commissioner  has  no  authority  over 
insane  persons  by  virtue  of  his  office. 

2.  The  right  of  personal  liberty  is  subject  to  some  exceptions  neces- 
sary to  the  common  welfare  of  society.  At  Common  Law  a  private 
citizen,  without  warrant,  may  lawfully  seize  and  detain  another  in 
certain  cases.  It  is  justifiable  to  hold  a  man  to  restrain  him  from  mis- 
chief. It  is  lawful  to  interfere  in  an  affray  which  endangers  the  lives 
of  the  combatants.  Other  instances  are  enumerated  in  Colby  v.  Jack- 
son, 12  N.  H.  526.  Under  the  right  of  self-defence  it  is  lawful  to  seize 
and  restrain  any  person  incapable  of  controlling  his  action,  whose 
being  at  large  endangers  the  safety  of  others.  But  this  is  justifiable 
only  when  the  urgency  of  the  case  demands  immediate  intervention. 
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The  right  to  exerdse  this  summary  remedy  has  its  foundation  in  a 
reasonable  necessity.  A  dangerous  maniac  may  be  restrained  tem- 
porarily until  he  can  be  safely  released,  or  can  be  arrested  upon  legal 
process,  or  committed  to  the  asylum  under  legal  authority. 

3.  But  not  every  insane  person  is  dangerous.  Nothing  can  be  more 
harmless  than  some  of  the  milder  forms  of  insanity.  Nor  is  it  any 
justification  that  the  defendants  were  actuated  by  a  desire  to  promote 
the  plaintiff's  welfare.  The  right  of  personal  liberty  is  deemed  too 
sacred  to  be  left  to  the  determination  of  an  irresponsible  individual, 
however  conscientious.  The  law  gives  these  unfortunate  persons  the 
safeguards  of  legal  proceedings  and  the  care  of  responsible  guardians.  .  . 
The  Legislature  has  established  appropriate  forms  of  proceeding  for 
ascertaining  their  conditions,  imposing  upon  them,  imder  the  super- 
vision of  public  functionaries,  the  restraint  necessary  to  protect  them 
from  the  imposition  of  others,  and  subjecting  them  to  such  treatment 
as  may  restore  their  reason. 

If  the  plaintiff  requested  to  be  taken  to  Lawrence,  she  revoked  the 
license  by  resisting  the  removal.  The  instructions  given  to  the  jury 
were  erroneous.  The  question  was,  whether  the  plaintiff's  removal 
was  reasonably  necessary  under  the  circumstances  of  the  case.  Connley 
Torts,  176-179;  Addison  Torts,  ch.  12,  s.  2. 

Verdict  set  aside. 

Stanley,  J.,  did  not  sit:  the  others  concurred. 

567.  Debates  in  Paruaicent.  (1773.  Hansard's  Parliamentary  History^ 
Vol.  XVII,  p.  837.)  BiU for  reguloHng  PrivaU  Madhotues.  April  22.  Onmov- 
ing  the  second  reading  of  this  Bill, 

Mr.  Thomas  Townshend  said:  I  am  sorry.  Sir,  that  the  second  reading  of 
this  Bill  should  be  before  so  thin  a  House;  not  that  I  imagine  it  will  here  meet 
with  any  opposition,  but  I  am  informed  that  it  is  likely  to  be  received  in  a 
different  manner  elsewhere,  and  consequently  it  would  have  given  a  more  gen- 
eral satisfaction  for  gentlemen  to  have  been  well  apprized  of  its  principles.  I 
have  framed  it.  Sir,  with  a  view  to  remedying  two  evils:  first,  the  admittance 
into  madhouses,  in  order  tc  prevent  improper  objects  being  received;  and 
secondly,  to  rectify  the  treatment  of  persons  after  they  are  admitted.  Sir,  it  is 
shocking  to  humanity  to  think  that  any  persons  should  be  forced  into  these 
miserable  receptacles  of  wretchedness.  The  idea  of  any  persons  being  taken  in 
without  the  clearest  grounds  for  supposing  them  really  in  that  stage  and  degree 
of  madness  which  makes  the  measure  necessary,  is  certainly  affecting,  and 
should  be  guarded  against  with  most  careful  attention;  but  at  present  these 
houses  are  under  no  regulation:  they  take  in  who  and  what  they  please,  and  are 
subject  to  no  inspection;  surely  every  gentleman  must  at  once  see  the  aecessity 
of  such  a  thing  being  under  some  regulation.  In  the  next  place.  Sir,  as  to  the 
treatment  of  the  unhappy  objects  confined  in  these  houses,  I  must  remind  the 
House,  that  when  the  conunittee  last  session  sat  very  diligently  upon  this 
matter,  such  instances  of  this  were  laid  before  them,  that  never  conviction  could 
be  stronger  than  the  necessity  of  a  reform.  It  appeared.  Sir,  that  within  seven 
miles  of  London,  there  were  eighteen  of  these  houses;  there  must  be  very  many 
poor  creatures  therefore,  and  the  object  of  a  magnitude  highly  deserving  ttie 
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attention  of  the  House.  —  I  have  propoBed  in  the  Bill,  Sir,  that  no  person  should 
be  received  into  these  houses  without  being  examined  by  persons  appointed  by 
the  college  of  physicians;  and  also,  that  the  same  learned  body  should  appoint 
inspectors  to  examine  the  houses,  and  all  the  persons  confined  in  them,  once  or 
twice  a  year;  it  is  not  determined  which,  as  there  was  a  difficulty  in  this  point, 
from  not  knowing  whether  the  fund  provided  would  answer  more  than  one 
annual  visitation;  the  keepers  of  such  houses  are  also  to  takeout  a  licence  from  the 
same  college.  By  these  regulations  I  apprehend  no  person  not  mad  can  ever  be 
taken  in;  and  that  when  any  are  justly  received,  they  shaU  be  well  taken  care  of; 
points  all  highly  essential.  .  .  .  The  Bill  was  then  read  a  second  time. 

568.  Chablbb  Rbadb.  Hard  Cash.  (1863,  p.  656,  Chatto  &  Windus  ed.) 
[Alfred  Hardie,  the  son  <^  Richard  Hardie  and  the  nephew  of  Thomas  Hardie, 
was  hated  by  his  unprincipled  curmudgeon  of  a  father.  The  father  would 
profit  greatly  in  the  income  of  his  estate,  if  Alfred  were  out  of  the  way.  Alfred 
is  a  manly  young  fellow,  just  finishing  Oxford,  and  is  engaged  to  the  beautiful 
Julia  Dodd.  The  father  cajoles  and  coerces  the  simple-minded  uncle  to  apply 
to  the  Lunacy  CommissionerB  for  an  order  sending  Alfred  to  a  lunatic  asylum. 
Under  the  statute,  a  medical  certificate  from  two  physicians  is  necessary; 
but  the  one  is  bribed  and  the  other  merely  signs  in  routine  fashion.  Alfred  is 
trapped  into  the  asylum  by  a  feigned  message.  His  protestations  merely 
bring  on  him  the  brutal  violence  of  the  keepers.  After  several  attempts,  he 
finally  escapes,  but  is  pursued  to  Julia's  house;  and  the  keeper's  warrant  even 
secures  police  help  to  recapture  him  by  force.  A  friendly  and  public-spirited 
doctor,  who  knows  the  whole  sordid  history  of  private  lunatio-asylums  methods, 
champions  his  cause  publicly;  and  an  action  at  law  is  brought  to  vindicate 
Alfred's  sanity  and  to  recover  damages  for  the  unjust  imprisonment.] 

So  the  writ  being  served  by  plaintiff's  attorney,  and  an  appearance  put  in 
by  defendant's,  the  paper  battle  began  by  Alfred  Hardie,  through  his  attorney, 
serving  on  defendant's  attorney  ''The  Declaration."  .  .  . 

The  defendant  replied  to  the  above  declaration  by  three  pleas. 

1.  The  defendant  by  Joseph  Heathfield,  his  attorney,  says  he  is  not  guilty. 

2.  And  for  a  further  plea,  the  defendant  says  that  before  and  at  the  time 
of  the  alleged  imprisonment  plaintiff  was  a  person  of  unsound  mind  and  in- 
competent to  take  care  of  himself  and  a  proper  person  to  be  taken  care  of  and 
detained,  and  it  was  unfit,  unsafe,  improper,  and  dangerous  that  he  should  be 
at  large;  thereupon  the  defendant,  being  the  uncle  of  the  plaintiff  to  be  taken 
charge  of  under  due  care  and  treatment,  in  that  behalf  did  cause  the  plaintiff 
to  be  so  taken  charge  of  and  detained  under  due  care  and  treatment,  etc.  etc. 

The  third  plea  was  the  stinger,  but  too  long  to  cite  verbatim;  it  went  to 
this  tune,  that  the  plaintiff,  at  and  before  the  time  etc.  had  conducted  himself 
like  a  person  of  unsound  mind,  etc.  and  two  certificates  that  he  was  insane 
had  been  given  by  two  persons  duly  authorized  imder  the  statutes  to  sign  such 
certificates,  and  the  defendant  had  believed  and  did  bona  fide  believe  these 
certificates  to  be  true,  etc.  etc. 

The  first  of  these  pleas  was  a  mere  fonnal  plea,  under  the  statute.  The 
second  raised  the  very  issue  at  common  law  the  plaintiff  wished  to  try.  The 
third  made  John  Compton  knit  his  brows  with  perplexity.  "This  is  a  veiy 
nasty  plea,"  said  he  to  Alfred.  .  .  . 

While  trial  of  the  issue  was  being  postponed  and  postponed,  the  legal  ques- 
tion had  been  argued  and  disposed  of .  •  .  .  The  cidel  of  the  court  delivered 
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hb  judgment  after  this  fashion:  ''We  are  all  <^  opinion  that  this  plea  is  bad  in 
law.  By  the  common  law  of  England,  no  peraon  can  be  imprisoned  as  a  lunatic 
ualess  actuaUy  insane  at  the  time.  It  has  been  held  so  for  centuries,  and  down 
to  the  last  case.  And  wisely:  for  it  would  be  most  dangerous  to  the  liberty 
of  the  subject,  if  a  man  could  be  imprisoned  without  remedy  imless  he  could 
prove  mala  fides  in  the  breast  of  the  party  incarcerating  him.  As  for  the  statute, 
it  does  not  mend  the  matter,  but  rather  the  reverse;  for  it  expressly  protects 
duly  authorized  persons  acting  under  the  order  and  certificates,  and  this  must 
be  construed  to  except  from  the  protection  of  the  statute  the  person  making 
the  order.''  The  three  puisn^  judges  concurred  and  gave  similar  reasons.  .  .  . 
They  cited  Elliot  v.  Allen,  Anderson  v.  Burrows,  and  Lord  Mansfield's  judg- 
ment in  a  very  old  ease,  the  name  of  which  I  have  unfortimately  forgotten. 
Judgment  was  entered  for  the  plaintiff;  and  the  defendant's  ingenious  plea 
struck  off  the  record;  and  Hardie  v.  Hardie  became  the  leading  case. 

But  in  law  one  party  often  wins  the  skinnish  and  the  other  the  battle.  The 
grand  fight,  as  I  have  already  said,  was  to  be  to-day.  .  .  .  Then  Colt  rose  like 
a  tower,  and  ftSHuming  the  verdict  as  certain,  asked  the  jury  for  heavy  damages. 
He  ocmtrasted  powerfully  the  defendant's  paltry  chum  to  pity  with  the  anguish 
the  plaintiff  had  undergone.  He  drew  the  wedding  party,  the  insult  to  the 
bride,  the  despair  of  the  kidnapped  bridegroom;  he  lashed  the  whole  gang  of 
conspirators  concerned  in  the  crime,  regretted  that  they  could  only  make  one 
of  all  these  villains  smart,  but  hinted  that  Richard  and  Thomas  Hardie  were 
in  one  boat,  and  that  heavy  damages  inflicted  on  Thomas  would  find  the  darker 
culprit  out.  He  rapped  out  Mr.  Cowper's  lines  on  liberty,  and  they  were  new 
to  the  jury,  though  probably  not  to  you;  he  warned  the  jury  that  all  our  liber- 
ties depended  on  them.  ''In  vain,"  said  he,  "have  we  beheaded  one  tyrant, 
and  banished  another,  to  secure  those  liberties,  if  men  are  to  be  allowed  to 
send  away  thdr  own  flesh  and  blood  into  the  worst  of  all  prisons  for  life  and 
not  smart  for  it,  in  those  lamentably  few  cases  in  which  the  law  finds  them 
out  and  lays  hold  <^  them."  But  it  would  task  my  abilities  to  the  utmost,  and 
occupy  more  time  than  is  left  me,  to  do  anything  like  justioe  to  the  fluent,  fiery 
eloquence  of  Cott,  Q.  C,  when  he  got  a  great  chance  like  this.  .  .  .  Bursts  of 
applause,  that  neither  crier  nor  judge  could  suppress,  bore  witness  to  the  deep 
indignation  Britons  feel  when  their  hard-earned  liberties  are  tampered  with 
by  power  or  fraud,  in  defiance  of  law;  and,  when  he  sat  down,  the  jury  were 
ready  to  fly  out  at  him  with  £5,000  in  hand.  Then  rose  the  passionless  voice 
of  "justice  according  to  law,"  [in  the  judge's  charge  to  the  jury.)  ...  As  soon 
as  his  lordship  had  ended,  the  foreman  of  the  jury  said  their  minds  were  quite 
made  up  long  ago.  "Si — ^lence  in  the  court."  "We  find  for  the  plaintiff,  with 
damages  three  thousand  pounds."  The  verdict  was  received  with  some  sur- 
prise by  the  judge,  and  all  the  lawyers  except  Mr.  Colt,  and  by  the  people  with 
acclamation. 

(Afemoir  o/CftarfeeJReeK2e,  by  C.L.  and  C.Reade,  1887,  pp.  357, 304, 314.)  .  .  . 
Reade's  study  of  criminal  life,  if  not  the  natural  bent  of  his  mind,  had  led  him 
to  believe  that  there  was  indisputably  an  inmiense  mass  of  injury  and  cruelty, 
injustice  and  oppression,  in  this  wicked  world,  and  that  it  was  the  mission  of  all 
good  and  true  men  to  battle  with  it.  Dickens  held  very  much  the  same  idea; 
but  he  was  practical  and  unenthusiastic  compared  with  Charles  Reade.  The 
latter,  in  the  spirit  of  one  of  his  knight-errant  ancestors,  burned  with  a  deore 
to  redress  wrong  and  punish  robbery.  Hence,  when  a  tale  of  suffering  was 
poured  into  his  ears,  they  were  only  too  ready  to  listen. 
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The  first  subject  for  whom  he  elected  to  break  a  lanoe  was  a  Mr.  Fletcher. 
Certain  near  relations  averred  that  this  gentleman  was  insane.  .  .  .  His  cham- 
pion, nevertheless,  believed  in  him  heartily,  and  espoused  his  cause  with  am^L2- 
ing  warmth.  These  are  his  reflections  concerning  the  Fletcher  episode  many 
years  after  it  had  tenninated,  and  he  was  a  wiser  man:  "In  the  intervals  of 
writing  novels  and  dramas/'  he  remarks,  "I  have  had  many  lawsuits,  for  myself 
and  others.  My  own  were  principaUy  in  defence  of  my  literary  property.  Of 
the  others,  one  is  worth  mentioning.  There  is  a  commercial  house  of  some 
importance,  Fletcher  &  Company.  The  firm  was  troubled  with  a  relative,  a 
nephew,  a  young  fellow  who  drank,  had  fits,  wasted  money,  and  above  all, 
claimed  £35,000  of  the  House  as  his  father's  representative.  They  put  him 
into  a  madhouse.  He  escaped,  and  threw  himself  on  my  protection.  I  found 
him  a  solicitor,  who  took  proceedings;  and  I  kept  the  plainti£f  twelve  months 
at  my  own  expense,  and  brought  him  up  to  the  scratch,  sober.  He  was  ex- 
amined eight  hours,  and  his  sanity  so  cleared  that  defendants  succumbed  and 
compromised  the  case  for  an  annuity."  .  .  .  The  chief  witnesses  for  the  sanity 
of  this  alleged  lunatic  were  Doctors  Dickson  and  Kutledge.  ^th  the  former 
of  these  gentlemen  Charles  Reade  established  friendly  relations,  and  eventually 
induced  him  to  place  in  his  hands  a  mass  of  material  relating  to  the  subject  of 
lunacy  generally,  and  the  working  of  the  existing  lunacy  laws.  It  is  to  this 
fact  that  we  are  indebted  for  perhaps  the  most  thrilling  of  all  Charles  Readers 
romances.  In  the  preface  to  "Hard  Cash"  its  author  states  that,  "like  'The 
Cloister  and  the  Hearth,'  it  is  a  matter-of-fact  romance;  a  fiction  built  on  truths; 
and  that  these  same  truths  have  been  gathered  by  long,  severe,  and  systematic 
labor,  from  a  multitude  of  volumes,  pamphlets,  journals,  reports,  blue-books, 
manuscript  narratives,  letters,  and  living  people  sought  out,  examined,  and 
cross-examined  to  get  at  the  truth  on  each  main  topic."  .  .  ,  He  stuck  manfully 
to  his  self-imposed  task.  For  he  was  possessed  by  a  double  ambition,  to  add  to 
his  laurels,  and  to  effect  another  social  reform.  It  was  his  mission  to  gibbet 
abuses  and  injuries,  to  set  the  ball  rolling,  in  the  hope  that  sooner  or  later 
the  Legislature  would  spare  a  week  or  so  from  the  incessant  game  of  scramb- 
ling for  office,  in  order  to  stamp  his  ideas  with  the  hall-mark  of  authority.  He 
was  the  pioneer,  and  nobody  had  thanked  him,  nobody  had  recognized  his 
honest  labor.  Virtue  in  this  case  was  its  own  reward.  .  .  .  The  work  stung  the 
profession  to  the  quick. 


569.    VAN  DEUSEN  v.  NEWCOMER 
Supreme  Court  op  MicmoAN.    1876 

40  Mich.  90 

Error  to  Kalamazoo.  Submitted  November  20  and  21,  1878.  De- 
cided January  14, 1879.    Trespass  on  the  case.    The  facts  are  stated. 

Dwight  May,  for  plaintiff  in  error.  .  .  .  Henry  F.  Sevems,  of  counsel 
for  plaintiff  in  error.  .  .  .  Z).  Darwin  Hughes,  of  counsel  for  plaintiff 
in  error.  .  .  .  The  constitution  of  Michigan  declares  that  institutions 
for  the  benefit  of  those  inhabitants  who  are  insane,  shall  always  be 
fostered  and  supported.  ...  In  providing  a  place  for  the  benefit  of 
these  unfortunate  persons,  it  impliedly  involves  the  power  to  place 
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them  there.  No  legislative  enactment  was  necessary  to  confer  the 
power  to  treat  a  person  in  an  insane  asylum  in  good  faith  placed  there 
as  a  fit  sub  ject  f  or  treatsnent.  .  .  .  Friends  of  insane  persons  might  take 
them  there,  and  justify  the  act  by  proving  the  single  fact  of  insanity 
and  good  faith.  The  mere  fact  of  insanity  and  good  faith  will  justify; 
and  even  in  determining  the  existence  of  insanity,  the  same  question 
of  good  faith  must  enter  into  the  inquiry;  and  if  it  should  turn  out  that 
a  mistake  has  been  made,  good  faith  should  not  only  mitigate  damages, 
but  should  prevent  a  recovery;  because  when  a  patient  is  in  the  Kalama- 
zoo asylum,  he  is  in  the  custody  of  the  law  and  its  officers.  .  .  . 

Frazer  &  Gates,  J.  Logan  Chipman,  0.  W.  Powers  and  Tkos,  R,  Sher- 
wood for  defendant  in  error.  One  cannot  be  restrained  of  his  personal 
liberty  on  an  ex  parte  proceeding  and  without  notice.  .  .  The  neces- 
sity caused  by  dangerous  insanity  is  the  only  justification  for  the  con- 
finement of  a  lunatic  without  due  process  of  law.  .  .  . 

Marston,  J.  Mrs.  Newcomer,  the  defendant  in  error,  brought  an 
action  against  plaintiff  in  error  for  falsely  detaining  and  imprisoning 
her  in  the  insane  asylum  at  Kalamazoo.  The  plaintiff  below  was  taken 
to  the  asylum  in  October,  1874,  and  was  there  received  by  the  defendant, 
who  was  then  superintendent  of  that  institution.  She  left  the  asylum 
in  August,  1875.  Plaintiff  was  a  physician  and  had  been  residing  at 
and  practising  her  profession  in  Toledo,  Ohio.  In  the  summer  of  1874 
she  left  Toledo  and  came  to  Calhoun  County  in  this  State  for  the 
purpose  of  visiting  with  her  daughter,  who  was  then  a  resident  of  that 
county.  .  .  .  There  was  an  abundance  of  testimony  introduced  on  the 
trial  tending  to  show  that  previous  to,  at  the  time  she  was  taken  to  the 
asylum,  and  while  there,  she  was  insane,  but  was  not. by  any  one  con- 
sidered dangerous,  either  to  herself  or  third  persons.  There  was  also 
abundant  testimony  introduced  to  show  that  she  was  taken  to  the 
asylum  at  the  request  of  her  friends,  and  that  she  remained  there  with 
their  full  knowledge,  consent,  and  approval,  until  discharged  as  con- 
valescent and  taken  home  by  them.  .  .  .  There  was  no  evidence  tend- 
ing to  show  that  her  friends  did  not  act  in  entire  good  faith,  or  that 
they  had  any  bad  or  other  motives  than  her  good  in  consenting  that  she 
be  taken  to  or  in  permitting  her  to  remain  at  the  asylum.  They  re- 
quested one  E.  H.  Johnson,  who  was  then  one  of  the  superintendents  of 
the  poor  of  Calhoun  County,  to  take  the  plaintiff  to  the  asylum.  On 
so  doing,  he,  as  such  superintendent,  delivered  to  the  medical  superin- 
tendent written  authority  to  receive  her  as  an  insane  pauper.  .  .  .  The 
Kalamazoo  asylum  was  and  is  a  State  institution.  The  defendant  has 
had  charge  therein  as  superintendent  since  1859.  .  .  . 

The  position  taken  by  counsel  for  the  plaintiff,  and  upon  this  theory 
the  case  was  submitted  to  the  jury,  .  . .  that  the  relatives  of  an  insane 
person  cannot,  without  due  process  of  law,  which  would  require  an  ex- 
amination and  judicial  determination  of  insanity,  authorize  their  con- 
finement in  an  asylun^,  unless  a  necessity  exists  thereof  caused  by  the 
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dangerous  character  of  the  insane  person.  .  .  .  And  that  the  good 
faith  of  the  defendant  in  receiving,  detaining  and  treating  the  plaintiff 
could  have  no  bearing  in  the  case,  except  as  it  might  affect  the  question 
of  damages.  .  .  . 

1.  In  my  opinion  chapter  52  of  the  Compiled  Laws  plainly  contem- 
plates and  provides  that  those  who  have,  and  whose  relatives  have,  abun- 
dant means  for  their  support,  may  be  received,  and  this  at  the  request 
of  their  friends.  ...  It  seems  quite  clear  to  me  that  these  several  pro- 
visions recognize  the  right  of  the  friends  and  relatives  of  an  insane  per- 
son to  request  his  reception  at  and  treatment  in  the  asylum,  and  that 
no  other,  farther  or  different  process  is  required,  nor  is  there  anything 
indicating  that  only  the  dangerously  insane  can  be  so  received.  The 
Legislature  has  provided  that  those  who  are  wholly  or  partially  depend- 
ent upon  the  public  for  support  shall  be  sent  and  received  at  that  insti- 
tution, and  it  was  made  the  official  duty  of  certain  oflScers  to  send  them 
there  at  the  public  expense.  In  no  other  way  could  they  have  gained 
admittance.  When  however  the  insane  person  or  his  relatives  had 
suflSdent  means  to  pay  the  expenses,  no  such  necessity  for  o£Scial 
action  existed;  they  could  be  taken  there  and  cared  for  without  any 
expense  to  the  public  whatever.  The  investigations  authorized  to  be 
made  by  the  probate  judge  in  the  cases  referred  to  were  not  so  much 
for  the  purpose  of  ascertaining  and  determining  the  question  of  insanity, 
although  it  must  be  found  to  exist,  as  it  was  to  determine  "the  case 
as  to  his  indigence,"  so  that  the  public  should  not  be  burthened  by  sup- 
porting at  the  asylum  insane  persons  possessed  of  abundant  means.  .  .  . 

In  a  large  majority  of  cases  the  natural  love  and  affection  of  the  friends 
and  relatives  of  the  person  so  afflicted,  and  their  watchful  and  jealous 
care  of  all  unnecessary  restraint,  will  prove  a  sufficient  protection  against 
abuse.  There  may  be  cases  where  no  such  love,  affection  or  watchful 
care  will  exist,  and  where  for  sordid  or  other  unworthy  motives,  parties 
may  be  deprived  of  their  liberty  under  a  pretence  of  insanity.  This 
may  be  so;  but  whether,  where  relatives  thus  act  upon  their  own  re- 
sponsibility, they  do  not  act  at  their  peril  may  be  a  question  of  very 
great  importance,  but  which  does  not  arise,  and  therefore  will  not  be 
passed  upon  in  this  case.  The  judgment  of  a  competent  tribunal  hav- 
ing jurisdiction  is  a  protection  for  acts  done  thereunder.  .  .  .  There 
are  many  instances  where  without  a  judgment  or  process  of  a  court,  an 
act  may  be  done,  but  at  the  peril  of  the  person  acting,  who,  when  called 
to  account  therefor  assumes  the  burthen  of  proving  that  he  was  justified 
in  what  he  did,  and  the  same  rule  might  apply  in  this  class  of  cases  where 
the  friends  or  relatives  act  upon  their  own  responsibility. 

2}  But  where  a  person  is  brought  to  the  asylum  by,  or  at  the  request 
of,  his  relatives,  would  the  superintendent  thereof,  who  after  a  careful 
investigation  and  examination  of  the  patient  in  good  faith,  and  a  belief 

1  [For  other  cases  on  the  principle  (so  far  as  here  applied)  that  an  adminis- 
trative official  has  an  immunity  from  liability,  see  Nos.  1122-1146,  post,] 
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based  thereon  that  he  was  in  fact  insane,  act  at  his  peril  in  receiving, 
detaining  and  treating  him  thereafter? 

I  am  clearly  of  opinion  that  he  would  not  be  liable  under  such  circum- 
stances, even  although  it  should  hd  made  to  appear  that  the  person  re- 
ceived was  not  insane.  The  good  faith  of  the  superintendent  must  be 
to  him  a  protection,  as  it  is  at  least  questionable  whether  in  very  many 
cases  he  can  have  any  other.  .  .  .  Must  not  the  superintendent  in  all 
these  cases  act  in  accordance  with  his  own  belief?  Can  he  be  given  any 
other  guide?  And  if  he  errs,  which  is  possible,  shall  he  for  such  error  of 
judgment,  notwithstanding  the  fact  that  his  motives  were  pure  and 
praiseworthy,  be  held  liable  in  damages  therefor?  If  so,  then  he  acts  in 
a  most  difficult  and  dangerous  position.  He  acts  not  alone  at  the  peril 
of  the  person  being  insane  in  fact,  or  that  soundness  of  mind  has  not  been 
fully  restored,  but  that  a  jury  will  so  find  upon  a  trial  had  months  or 
even  years  afterwards,  when  the  person  is  acknowledged  by  all  to  be 
no  longer  insane.  .  .  .  This  would  not  however  be  the  full  extent  of  the 
dangers  he  would  run.  He  is  the  head  of  the  institution  and  has  "  the 
direction  and  control  of  all  persons  therein.''  .  .  .  Much  of  this  labor 
must,  from  the  very  necessities  which  exist,  be  performed  by  others, 
whom  the  superintendent  would  not  have  the  sole  power  of  appointing 
and  discharging,  and  yet  for  their  errors  and  mistakes  of  judgment  he 
must  be  held  responsible.  Such  an  extended  liability  as  is  claimed  in 
this  case,  would  operate  as  a  perpetual  bar  to^any  perscm  (possessing 
the  necessary  qualifications  for  the  position)  accepting  the  same,  and 
would  soon  leave  the  institution  at  the  mercy  of  men  of  no  character, 
responsibility,  or  experience.  ...  , 

Under  the  view  taken  will  the  liberty  of  the  citizen  be  sufficiently 
protected?    I  think  so.  .  .  . 

While  a  difference  of  opinion  exists  among  members  of  this  court  as  to 
some  of  the  above  propositions,  yet  all  are  agreed  that  the  Court  erred 
uppn  the  trial,  and  that  for  4he  reasons  hereafter  stated  there  must  be  a 
new  trial*  .  .  .  For  these  reasons  last  given  we  aU  agree  in  ordering  a 
reversal  of  the  judgment  and  new  trial.  The  judgment  will  therefore 
be  reversed  with  costs  and  a  new  trial  ordered. 

Graves,  J.,  concurred. 

CooLEY,  J.  [dissenting  on  the  above  points].  .  .  .  Mrs.  Newcomer 
claims  never  to  have  been  insane  at  all,  and  the  contest  in  the  court 
below  was  mainly  over  the  question  of  fact.  She  insists,  however,  that 
had  she  been  insane.  Dr.  Van  Deusen  had  no  authority  of  law  to  restrain 
her  of  her  liberty.  The  position  assumed  on  her  behalf  is  that,  with 
perhaps  the  exception  of  indigent  persons  for  whose  case  special  pro- 
vision is  made  by  statute,  no  one  can  lawfully  be  sent  to  or  confined  in 
the  asylum  who  has  not  been  found  to  be  insane  on  a  regular  inquisition 
for  the  purpose.  .  .  . 

1.  I  agree  with  the  defence  that  it  is  not  essential  that  a  judicial  hear- 
ing and  determination  should  be  had  in  every  instance  before  an  insane 
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person  can  be  admitted  to  the  asylum.  I  concede  that  the  right  to  re- 
strain these  unfortunate  persons  for  their  own  benefit  or  for  the  protec- 
tion of  others  is  as  dear  as  the  right  to  restrain  one  who  in  the  deUrium 
of  fever  would  break  away  from  his  attendants,  or  one  who,  with  a  con- 
tagious disease  upon  him,  should  attempt  to  enter  a  public  assembly. 
But  the  first  thing  to  be  determined  is  whether  there  is  insanity  in  fact. 
.  .  .  The  great  defect  of  all  reasoning  in  favor  of  confinement  without 
legal  investigation,  is  that  it  assumes  the  person  to  be  insane.  ...  In 
this  very  case  the  man  who  seized  and  imprisoned  this  woman  did  so 
upon  evidence  of  mental  disease  which,  if  he  were  a  prudent  man,  he 
would  not  have  acted  upon  in  any  important  money  transaction,  — 
the  mere  word  of  one  or  two  persons  who  might,  for  aught  he  knew,  be 
interested  in  making  a  false  case  for  the  purpose.  .  .  . 

It  may  be  said  with  perfect  truth  that  a  public  investigation  is  no 
very  satisfactory  or  certain  test  of  insanity,  and  that  the  superintendent 
of  the  asylum  is  much  more  competent  to  determine  the  question  than 
the  average  judge  ot  jury.  But  safety  is  not  found  in  the  competency  of 
the  tribunal  merely:  it  is  the  publicity  of  the  proceeding,  and  the  op- 
«  portunity  that  is  given  for  meeting  a  fictitious  or  deceptive  case,  that 
constitutes  the  chief  protection.  There  is  always  danger  that  a  secret 
investigation  shall  be  made,  by  those  who  manage  it,  to  reach  the  con- 
clusion desired,  irrespective  of  the  real  facts;  and  the  intelligence  of  the 
tribunal  can  constitute  but  an  imperfect  protection.  Indeed,  if  one  is 
to  be  judged  unheard,  he  must  be  condemned  almost  as  a  matter  of 
course  in  any  case  where  upon  the  facts  there  could  be  two  opinions; 
and  those  are  the  very  cases  in  which  investigation  ought  to  be  careful, 
particular,  and  thorough,  in  proportion  to  the  gravity  of  the' conse- 
quences of  error.  But  other  difficulties  in  proce^iing  without  judicial 
inquiry  are  also  serious.  If  an  insane  person  is  to  be  confined  on  the 
ground  that  his  going  at  large  is  dangerous  to  the  community,  any  one 
person  has  the  same  right  to  pass  judgment  upon  his  case  as  any  other, 
and  when  opinions  differ  respecting  the  necessity  for  restraint,  one 
person  may  bind  and  another  release  the  subject  of  their  conflicting 
opinions  at  discretion.  Such  a  condition  of  things  could  not  be  tolerated. 
The  difficulties  are  the  same  in  kind  when  the  unqualified  right  of  the 
family  to  remove  a  member  to  the  asylum  for  his  own  advantage  is  con- 
ceded. .  .  .  One  part  of  the  family  may  believe  in  an  insanity  which 
the  other  denies,  and  when  the  one  rightfully  confines,  the  other  may 
rightfully  demand  the  discharge.  ... 

2.  But  I  understand  the  defence  to  go  further  and  insist  that  even  if 
Mrs.  Newcomer  was  really  sane.  Dr.  Van  Deusen,  if  he  has  acted  in 
good  faith,  is  not  responsible  in  damages  for  her  confinement.  What  in 
that  case  is  the  alternative  is  not  very  clearly  pointed  out  by  the  de- 
fence. It  cannot  be  that  no  one  is  responsible.  The  law  of  no  free  coun- 
try can  tolerate  a  condition  of  things  under  which  a  person  innocent 
of  crime,  and  threatening  no  injury  to  himself  or  to  others,  can  be  re- 
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strained  of  his  liberty,  and  no  person  be  responsible  for  the  injury  he 
suffers.  To  admit  the  possibility  would  be  to  concede  that  arbitrary 
imprisonment  under  some  circumstances  is  lawful;  and  that  would  be 
to  concede  that  regulated  and  protected  freedom  does  not  exist.  But  if 
the  superintendent  is  not  responsible,  we  look  in  vain  for  adequate 
responsibility  anywhere.  ... 

If  therefore  Mrs.  Newcomer  was  sane  when  placed  in  the  asylum, 
what  can  be  said  on  behalf  of  the  superintendent  is,  that  acting  in  perfect 
good  faith,  and  influenced  only  by  public  and  proper  motives  he  has 
committed  a  mistake  through  which  this  woman  has  been  greatly 
wronged.  Do  his  good  faith  and  correct  motives  excuse  the  mistake? 
—  is  the  question  now.  The  exact  position  and  authority  of  the  super- 
intendent of  the  asylum  are  not  so  well  defined  that  serious  questions 
concerning  them  may  not  arise.  But  I  think  he  is  to  be  classed  with  the 
public  officers  of  the  State,  and  is  entitled  to  all  the  advantages  and 
protections  which  the  law  accords  to  officers  performing  analogous 
duties.  The  legal  protections  which  the  law  accords  to  officers  must 
depend  largely  upon  the  nature  of  their  duties;  whether  they  are  min- 
isterial merely,  or  are  discretionary,  or  judicial.  If  they  are  ministerial, 
the  officer  has  a  line  of  duty  clearly  marked  out  for  him,  and  he  must 
follow  it  at  his  peril.  If  they  are  judicial  in  the  full  sense,  the  very 
nature  of  the  authority  is  inconsistent  with  civil  responsibility  for 
mistakes  in  judgment.  Legislators  cannot  therefore  be  sued  in  tort  by 
dissatisfied  constituents,  nor  judges  by  dissatisfied  suitors.  There  are, 
however,  a  class  of  duties  which  in  a  qualified  sense  are  judicial  and  in 
another  sense  are  ministerial,  where  the  officer  is  required  to  do  certain 
acts,  with  limited  powers  to  pass  his  own  judgment  upon  the  rights  of 
others.  In  such  cases  the  officer  has  been  held  exempt  from  responsi- 
bility where  he  has  acted  in  good  faith,  however  great  his  error,  but 
liable  where  another  has  suffered  from  his  ignorance  or  his  malice.  That 
rule  of  responsibility  was  laid  down  in  this  State  in  the  case  of  Gordon 
V,  Farrar,  2  Doug.  (Mich.)  411,  where  election  inspectors  were  sued  for 
refusing  to  receive  a  ballot  from  one  who  claimed  a  right  to  vote.  .  .  . 
It  has  also  been  recognized  in  a  variety  of  other  cases,  such  as  that  of  a 
school  board  removing  a  teacher.  Burton  v.  Fulton,  49  Penn.  St.  151 ; 
or  expelling  pupils  from  school,  Donahue  v.  Richards,  38  Me.  379; 
Stewart  v.  Southhard,  17  Ohio,  402,  and  in  other  analogous  cases.  .  .  . 
Upon  that  subject  it  appears  to  me  that  I  need  say  no  more  than  this, 
that  neither  the  Constitution  nor  the  statute  has  undertaken  to  give 
him  the  authority,  nor  in  my  opinion  could  it  be  given  to  him  or  to  any 
other  tribunal,  with  the  privilege  of  proceeding  secretly,  and  without 
giving  to  the  alleged  non  compos  and  his  friends  the  opportunity  to 
produce  evidencfe  to  show  that  the  allegation  of  insanity  was  unfounded. 
The  privilege  of  defending  the  intellect  is  as  sacred  as  the  privilege  of 
defending  life  itself,  and  it  is  not  to  be  lightly  assumed  that  the  Legis- 
lature has  ever  intended  to  confer  it  upon  a  single  officer  acting  ex  parte. 
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The  powers  actually  com  erred  upon  this  o£Sce>  are  clearly  administra- 
tive and  limited,  and  like  all  corresponding  officers,  he  must  at  his  peril 
keep  within  their  limits.  The  hardship  of  this  is  not  special  and  pecu- 
liar to  his  office.  The  sheriff  commits  an  actionable  wrong  when  by  mis- 
take he  arrests  the  wrong  person,  or  levies  on  property  not  belonging 
to  the  defendant  in  the  writ ;  the  magistrate  may  commit  a  similar  wrong 
in  honestly  asserting  a  jurisdiction  he  does  not  possess;  the  assessor,  in 
mistakenly  imposing  a  tax  upon  a  person  not  within  his  jurisdiction; 
the  military  officer,  in  enforcing  military  law.  under  error  regarding  his 
legal  powers;  and  so  on.  All  officers  are  liable  to  similar  errors.  But  the 
rule  of  law,  no  less  than  the  rule  of  justice,  is  that  he  who  commits  the 
mistake  shall  bear  the  consequences.  The  opposite  rule  would  invite 
outrage  and  wrong  instead  of  tending  to  prevent  them,  and  would 
therefore  be  wholly  inadmissible.  .  .  . 

Campbell,  C.  J.  The  views  more  fully  expressed  by  my  brother 
Coo  LET  upon  the  main  legal  question  as  to  the  liability  of  the  super- 
intendent, in  which  I  substantially  concur,  will  render  it  unnecessary 
for  me  to  say  any  more  than  will  suffice  to  explain  some  views  which 
have  governed  my  conclusions.  .  .  .  The  law  has  but  one  test  of  in- 
sanity, and  that  is  whether  a  person  is  compos  mentis,  or  capable  of 
exercising  rational  self-control.  If  not  so  capable,  those  who  have  by 
relationship  or  otherwise  become  the  actual  and  propei^  custodians  of 
the  person  who  is  non  compos  may  lawfully  place  him  in  a  public  asy- 
lum for  treatment,  and  the  superintendent  may  lawfully  receive  him. 
Having  so  lawfully  received  him,  he  may  lawfully  retain  him  while  in 
good  faith  he  believes  him  insane,  unless  discharged  by  habeas  corpus  or 
by  the  request  of  his  friends.  Nothing  but  actual  insanity  will  authorize 
the  seclusion  of  one  who  makes  known  his  objections  and  claims  against 
reception.  If  no  objection  is  made  by  a  sane  person  to  his  own  seclusion 
he  cannot  complain  of  it  afterwards.  The  authorities  are  uniform  that 
there  must  be  consent,  or  actual  insanity.  .  .  . 

For  the  purpose  of  treatment  in  an  asylum,  it  is  certainly  necessary 
that,  in  addition  to  insanity,  there  should  be  evidence  of  danger  to  the 
lunatic  or  others  beyond  what  is  implied  in  the  insanity  itself.  For  other 
purposes  not  designed  for  the  care  of  the  patient,  imprisonment  could 
not  be  justified  probably  without  some  such  danger.  It  is  always  jus- 
tifiable in  such  cases.   Lotts  v.  Sweet,  33  Mich.  308. 

But  no  such  danger  was  necessary  to  be  shown  here.  Dr.  Van  Deusen 
was,  in  my  opinion,  fully  justified  if  Mrs.  Newcomer  was  not  sane,  or  if 
she  made  no  plain  objection  which  he  was  bound  to  regard,  so  as  to  call 
his  attention  to  her  claim  of  sanity.  If  she  was  insane,  then  there  was 
nothing  to  make  out  any  cause  of  grievance  whatever.  And  if  she  was 
aane,  there  was  no  testimony  in  the  case  which  could  properly  make 
Dr.  Van  Deusen  responsible  for  any  act  of  her  relatives  or  their  agent, 
or  for  any  thing  beyond  what  was  necessarily  to  the  confinement  in  a 
properly  regulated  asylum.  ... 
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Much  irrelevant  matter  was  introduced,  and  some  rulings  were  had 
upon  professional  evidence  and  other  points  which  were  objectionable, 
but  which  are  referred  to  by  my  brother  Marston,  with  whom  on  these 
points  I  concur.^ 

Topic  3.    Defence  of  Penonalty 

Sub-topic  A.    By  Battery 

570.  Chablbs  Vineb.  A  General  AhridgmerU  of  Law  and  Equity.  (2d  ed., 
1793,  Vol.  XX,  p.  433.)  ''Trespass  "  (G,  1).  In  trespass,  the  defendant  shewed 
that  the  plaintiff  would  have  taken  6d.  of  the  money  of  the  defendant's  fr  m  him, 
and  he  put  his  hands  upon  him,  and  did  not  suffer  him.  And  by  the  Justices:  If 
a  man  takes  my  goods,  I  may  put  my  hands  upon  him,  and  disturb  him,  and  if 
he  will  not  leave,  may  beat  him  rather  than  siiffer  him  to  carry  them  away.  By 
which  the  plaintiff  said  that  de  son  tort  demesne  absque  tali  causa;  and  this  was 
trespass  of  battery.    Brooke,  Trespass,  pi.  185,  cites  9  E.  IV,  28. 


571.    EYRE  if.  NORSWORTHY 
Nisi  Prius-    1831 
4  C.  A  P.  502 

The  declaration  stated  that  the  defendant,  on  the  12th  July,  1830, 
assaulted  the  plaintiff,  and  "with  great  force  and  violence  cast  and 
threw  to,  at,  and  against  the  plaintiff,  a  certain  stone  and  missile,  and 
thereby  and  therewith  gave  at  and  struck  the  plaintiff.  Replication  — 
De  injuria. 

It  appeared,  that,  on  the  12th  of  July,  a  ship,  called  the  John,  of 
464  tons  (of  which  the  defendant  was  master),  was  coming  up  the 
river  Thames  to  St.  Katherine's  Docks  laden,  and  towed  by  a  steamer, 
when  several  boats,  the  plaintiff's  among  the  number,  were  fastened 
to  the  stem  of  the  vessel,  for  the  purpose  of  getting  conveyed  expedi- 
tiously along.  The  defendant,  finding  that  the  progress  of  the  vessel 
was  retarded,  and  that  the  boats  caused  it  to  sway,  and  prevented  it 
from  answering  the  helm  properly,  and  fearing  that  the  effect  would 
be  the  running  it  ashore,  ordered  the  persons  in  the  boats  to  disengage 
them,  and,  for  the  purpose  of  compelling  them  to  do  so,  threw  from  the 
ship  a  stone,  which  struck  the  plaintiff  on  the  head,  and  wounded  him. 
There  was  contradictory  evidence  as  to  the  conduct  both  of  the  plaintiff 
and  defendant,  the  witnesses  on  the  part  of  the  plaintiff  swearing  that 
his  boat  was  actually  loosed  at  the  time  the  stone  was  thrown;  and 

*  [Problbms: 

The  defendant  assaulted  his  wife  and  would  have  killed  her;  she  cried 
"  Murder!";  the  defendants  broke  into  the  house,  captured  him,  and  after  a 
short  time,  believing  that  he  still  intended  to  kill  his  wife,  took  him  out  and 
delivered  him  to  a  constable.  Was  this  justifiable?  (1800,  Handcock  v.  Baker, 
2  B.  &  P.  260.)] 
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those  on  the  part  of  the  defendant  swearing  that  it  was  not  loosed,  and 
that  the  defendant  did  not  throw  the  stone  till  after  he  had  several 
times  desired  the  boats  to  be  unloosed,  and  the  plaintiff  had  used  very 
abusive  language.  It  appeared  that  the  stem  of  the  vessel  was  mudi 
too  high  for  any  one  on  board  the  vessel  to  cut  the  ro[>es,  and  that  it 
would  have  been  very  difficult  at  the  time  to  have  lowered  any  persons 
for  the  piupose  of  doing  so.  It  also  appeared  that  it  was  a  general 
practice  for  boats  to  be  fastened  a-stem  of  vessels  coming  up  the  river, 
and  that,  in  general,  objection  was  not  made  to  the  practice. 

TiNDAL,  C.  J.  (in  summing  up),  after  stating  the  special  pleas,  said: 
The  point  which  you  have  to  consider  is  this.  Was  the  act  done  by  the 
defendant  absolutely  necessary  in  order  to  cause  the  boat  to  be  cast 
off?  The  law  allows  a  person,  when  a  trespass  is  committed  upon  him, 
to  protect  himself  without  unnecessary  violence.  In  all  the  cases  in 
which  such  pleas  of  justification  are  used,  the  means  are  to  be  such  as 
would,  in  their  natural  and  ordinary  course,  produce  the  effect.  Now 
what  necessary  connection  is  there  between  the  throwing  of  a  stone, 
and  the  casting  off  of  a  rope?  On  the  contrary,  the  throwing  of  the 
stone  might  have  disabled  the  man  from  doing  the  very  thing  which 
it  was  intended  to  effect.  .  .  . 

There  is  also  another  point.  The  pleas  state  that  the  object  could 
not  be  effected  by  any  other  mode.  It  will  be  for  you  to  say  whether 
that  was  so,  and  you  are  not  limited  in  your  consideration  to  the  precise 
moment  at  which  the  act  was  done.  Why  might  not  the  defendant, 
before  he  came  to  the  pinch  of  the  danger,  have  compelled  the  plaintiff 
to  let  go  by  some  other  mode?  Why  could  he  not  have  stopped  the 
steamer?  Why  could  he  not  have  put  an  end  to  the  thing  before  the 
danger  occurred?  A  pilot,  standing  on  the  shore,  did,  it  seems,  foresee 
the  danger.  (The  pilot  was  called  up,  and  said  that  the  steamer  could 
not  have  been  stopped).  Lastly,  why  could  not  the  defendant  have 
lowered  a  person  to  cut  the  rope?  The  pilot  says,  it  was  difficult,  but 
it  was  not  impossible.  It  might  be  impossible  at  the  moment,  but  why 
was  it  not  done  before?  The  points  for  your  consideration  are  these 
—  First,  are  you  satisfied  that,  in  its  natural  and  necessary  consequence, 
the  throwing  of  a  stone  tends  to  loosen  and  disannex  a  rope?  If  you  are 
not,  then  you  will  find  for  the  plaintiff.  And,  secondly,  if  you  think, 
that  there  was  any  other  practicable  mode  by  which  tbe  effect  could 
have  been  produced,  in  that  case  also  you  will  find  verdict  for  the 
plaintiff.  Verdict  for  the  plaintiff.    Damages,  £10. 

Andrews,  Serjt,  and  Crowder,  for  the  plaintiff. 

Wilde,  Serjt.,  and  C  PhiUips,  for  the  defendant. 
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« 

572.    HAMILTON  t.  ARNOLD 

Supreme  Court  of  Michigan.    1898 

116  Mick.  684,  76  N.  W.  133 

Error  to  Circuit  Court,  Calhoun  County;  Clement  Smith,  Judge. 
Action  by  Paulina  Hamilton  against  Adam  C.  Arnold.  The  case  was 
prosecuted  to  judgment  against  defendant  during  his  lifetime,  and 
M.  V.  Barker,  his  administrator,  brought  error.    Affirmed. 

Herbert  E.  Winsor,  for  appellant.    William  &  LockUm,  for  appellee. 

Montgomery,  J.  This  action  was  for  an  assault  and  battery  alleged 
to  have  been  committed  on  plaintiff,  and  was  prosecuted  to  the  judgment 
against  Adam  C.  Arnold  in  his  lifetime.  His  adminstrator  has  procured 
a  bill  of  exceptions  to  be  settled,  and  brings  error.  .  .  . 

The  facts  of  the  case  developed  at  the  trial  were  these:  Plaintiff 
and  her  husband  resided  on  lot  88,  block  4,  Battle  Creek.  The  defend- 
ant was  the  owner  of  the  adjoining  lot  87.  The  exact  location  of  the 
line  was  disputed.  On  the  disputed  land  there  were  three  plum  trees. 
The  plaintiff  and  her  son  were,  on  the  day  of  the  alleged  assault, 
gathering  plums  from  one  of  these  trees.  The  defendant,  accompanied 
by  a  deputy  sheriff,  came  on  the  scene,  and,  as  plaintiff's  testimony 
tends  to  show,  found  plaintiff  with  a  pan  partially  filled  with  pliuns, 
standing  on  a  portion  of  the  lot  occupied  by  herself  and  husband,  and 
outside  the  disputed  territory,  and  seized  hold  of  her.  Plaintiff  also 
claimed  that  the  defendant  had  given  her  permission  to  gather  the 
plums.  .  .  .  Complaint  was  madeof  a  portion  of  the  instruction  reading 
as  follows :  "  If  you  should  find  that  Mrs.  Hamilton  had  no  right  to  the 
plums  whatever,  yet  in  picking  and  taking  them  away  she  was  doing 
so  by  no  manifestation  of  force,  then  the  defendant  would  not  be  ex- 
cusable in  using  force  or  allowed  legally  to  do  so; "  and  it  is  said  that  this 
instruction  was  erroneous,  for  the  reason  that,  even  though  the  plaintiff 
was  inactive,  the  defendant  had  the  right  to  use  force  sufficient  to  re- 
claim his  property.  This  is,  in  the  abstract,  correct,  and,  if  we  were 
satisfied  that  the  jury  could  have  been  misled  by  this  instruction,  we 
should  feel  constrained  to  reverse  the  ca^e,  as  we  cannot  affirm  its 
technical  accuracy.  But  a  review  of  the  charge,  when  taken  in  con- 
nection with  the  proofs  in  the  case,  convinces  us  that  the  jury  could 
not  have  been  misled.  .  .  .  [Other  parts  of  J  these  instructions  given 
were  as  follows:  "If  the  plums,  which  are  the  property  in  question 
in  this  case,  belonged  to  the  defendant,  and  the  plaintiff  was  attempting 
to  remove  them  without  consent  or  lawful  authorityfrom  the  defendant, 
and  they  belonged  or  were  under  the  control  of  defendant,  he  had  a 
right  to  prevent  her  from  so  doing.  .  .  .  Defendant  would  have  no 
right  to  use  more  force  than  was  reasonably  necessary,  under  all  the 
circumstances,  to  retake  them;  and,  should  you  find  that  he  did  use 
more  force  than  was  reasonably  necessary,  he  would  be  liable  for  such 
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damages  as  were  occasioned  by  such  excessive  use  of  force."  .  ,  .  We 
discover  no  prejudicial  error.  The  judgment  will  be  affirmed.  The 
other  justices  concurred. 


Sub-topic  B.     By  Trespass  to  Pebsonaltt 

573.  Chablbs  VmiSR.  A  Oeneral  Abridgment  of  Law  and  Equity,  (2d  ed., 
1793,  Vol.  XX,  p.  517.)  ''Trespass  *'  (I,  a).  In  trespass  of  entering  his  close, 
and  killing  two  mastiffs,  the  defendant  pleads  that  they  were  set  upon  his  hogs 
and  were  like  to  kill  them,  to  prevent  which  he  entered  into  the  said  close,  and 
killed  the  mastiffs.  And,  per  Hale,  Ch.  J.,  the  justification  of  killing  the  mas- 
tiffs is  well  enough;  for  one  cannot  set  mastiffs  upon  pigs  to  kill  them,  but  he 
may  hunt  them  with  a  little  dog.  Freeman,  Rep.  347,  pi.  432.  Mich.  1673.  King 
V.  Rose. 

574.  Joseph  Stobt.  A  Selection  qf  Pleadings  in  Civil  Actions,  (2d  ed.,  1829, 
p.  612.)  [Trespass  for  killing  a  mastiff  of  the  plaintiff.)  Plea.  As  to  the  coming 
with  force  and  arms  etc.,  not  guilty.  And  as  to  the  residue  of  the  said  trespass, 
in  the  said  declaration  above  supposed  to  be  done,  he  the  said  D.  says,  actio 
non  etc.,  because  he  says  that  the  plaintiff,  on  etc.,  at  etc.,  did  suffer  the  said 
mastiff  to  remain  and  walk  in  the  streets  in  the  town  of  etc.,  aforesaid  not  muf- 
fled, and  by  reason  thereof,  the  said  mastiff  did  run  violently  in  and  upon  a  cer- 
tain dog  of  one  A.  A.,  widow,  and  did  then  and  there  bite  the  said  dog,  which 
said  dog  the  said  A.  A.  then  and  there  kept  in  her  dwelling-house  for  the  preser- 
vation of  her  said  house;  and  the  said  D.,  being  servant  of  the  said  A.  A.,  be- 
cause he  covld  not  otherwise  part  or  take  off  the  said  mastiff  from  worrying  and  in^ 
juring  the  said  dog  of  the  said  A,  A.y  did  then  and  there  kill  the  said  mastiff,  lest 
he  should  do  any  further  mischief;  and  this  he  is  ready  to  verify:  Wherefore, 
etc.  1  Saund.  83.  Note.  —  The  part  in  italics  was  omitted  in  the  pleading  in 
Saunders,  and  for  that  reason  on  demurrer  it  was  adjudged  bad.  It  was  con- 
ceded, that  the  principle  of  the  plea  was  right,  and  was  a  good  defence.  Wright 
V,  Ramscot,  1  Saund.  84. 


575.    BRENT  v.  KIMBALL 

Supreme  Court  op  Illinois.    1873 

60  lU.  211 

Appeal  from  the  Circuit  Court  of  Warren  County;  the  Hon.  Arthur 
A.  Smith,  Judge,  presiding. 
Mr.  Batcheldor,  and  Messrs.  Phelps  &  Stewart,  for  the  appellant, 
Mr.  John  Porter,  and  Messrs.  Olenn  &  WiUits,  for  the  appellee. 
Mr.  Justice  McAllister  delivcjred  the  opinion  of  the  Court: 
This  was  an  action  of  trespass,  brought  by  appellant  against  appellee, 
for  the  alleged  wrongful  killing,  by  the  latter,  of  appellant's  dog.    The 
evidence  shows,  without  conflict,  that  as  the  dog  in  question  was 
passing  along  the  highway,  some  boys  scared  him  into  appellee's  yard, 
whereupon  the  latter  came  out  with  his  gun  and  shot  him. 
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1.  Appellee  does  not  pretend,  in  his  evidence,  that  the  dog,  at  the 
time  of  the  killing,  was  doing  any  niischief  to  person  or  property,  but 
claims  (more,  as  it  seems,  upon  suspicion  than  knowledge)  that  the 
dog  had  previously  destroyed  his  hens'  nests  or  eggs.  If  the  dog  had 
a  vicious  habit,  and  appellant  had  previous  notice  of  it,  an  action  would 
lie  against  him  for  the  homage  done  by  his  dog.  But  it  does  qot  follow 
that  the  party  injured  may  justify  the  killing  of  a  breachy  animal  for 
breaking  into  his  com.  .  .  . 

2.  The  section  second  of  St.  1853  authorizes  any  person,  who  shall 
discover  any  dog  in  the  act  of  killing,  wounding,  or  chasing  sheep,  or 
discover  such  dog  under  such  circumstances  as  to  satisfactorily  show 
that  the  dog  had  been  recently  engaged  in  killing  or  chasing  sheep  for 
the  purpose  of  killing  them,  to  immediately  pursue  and  kill  such  dog.  .  .  . 
Except  in  the  cases  where  a  dog  is  discovered  in  the  act  of  killing, 
wounding,  or  chasing  sheep,  or  under  such  circumstances  as  to  satis- 
factorily show  that  he  has  been  recently  so  engaged  (the  cases  provided 
for  by  the  statute),  and  except  where  he  has  been  recently  bitten  by 
another  dog  which  is  mad,  or  may  be  reasonably  supposed  to  be  so, 
or  where  a  dog  is  ferocious  and  attacks  persons,  we  do  not  know  that 
any  one,  besides  the  master,  has  a  right  to  kill  it.  Hinckley  v.  Emerson, 
4  Cow.  351,  and  cases  there  cited.  Judgmerd  reversed. 


576.    THRONE  t.  MEAD 
Supreme  Court  of  Michigan.    1899 

122  Mich,  273,  80  N,  W,  1080 

Error  to  Circuit  Court,  Hillsdale  County;  Guy  M.  Chester,  Judge. 

Action  by  Lewis  Throne  against  Dennis  Mead.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Reversed. 

Sampson  &  Barre,  for  appellant.  W.  D.  Fast  and  A.  L.  Gtiemsq/f 
for  appellee. 

Moore,  J.  August  11, 1897,  John  Barger,  at  the  request  of  the  de- 
fendant, shot  two  dogs,  one  of  "which  belonged  to  the  plaintiff.  Suit 
was  brought  by  plaintiff  against  the  defendant.  From  a  judgment 
obtained  by  him,  the  defendant  has  appealed. 

The  record  discloses  that  plaintiff  was  the  owner  of  a  sprayed  bitch 
dog,  about  four  years  old,  which  he  testified  he  kept  chiefly  for  hunting 
minks  and  coons.  He  says  he  kept  her  tied  up  nights,  and  a  good  deal 
of  the  time  in  the  daytime.  He  testified  he  never  knew  she  worried 
or  killed  any  sheep.  It  was  shown  by  some  of  the  witnesses  for  the 
plaintiff  that  the  dog  was  frequently  away  from  home,  and  among  flocks 
of  sheep.  One  of  them  testified  that,  previous  to  the  shooting  of  the 
dogs,  he  had  seen  them  chasing  sheep  belonging  to  the  defendant. 
He  saw  the  dog  which  was  shot  grab  a  buck  belonging  to  Mr.  Jackson, 
and  soon  thereafter  the  sheep  was  found  dead.    It  was  shown  on  the 
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part  of  the  defence  that,  shortly  before  the  two  dogs  were  killed,  they 
killed  a  buck  and  several  lambs  belonging  to  Mr.  Jackson,  whose  farm 
adjoined  the  farm  of  Mr.  Mead,  and  in  July  they  chased  the  sheep 
of  Mr.  Parker,  another  neighbor,  who  drove  them  away.  The  de- 
fendant had  a  flock  of  lambs  he  had  weaned,  which  he  kept  west  of  his 
house.  He  saw  the  dog  belonging  to  the  plaintiff  chasing  these  lambs 
the  first  week  in  August,  and  got  his  gun  to  shoot  her,  but  she  got  away 
before  he  could  do  so.  Before  the  dogs  were  killed,  the  plaintiff  had 
been  told  about  their  killing  the  buck  atid  lambs  belonging  to  Mr. 
Jackson.  On  the  morning  the  dogs  were  killed,  their  owners  were  not 
with  them.  The  defendant  did  not  see  the  dogs  until  after  they  were 
killed,  but  his  attention  was  called  to  the  fact  that  they  were  on  his 
premises,  by  Mr.  Barger;  and  when  he  got  the  gun  he  knew  it  was  for 
the  purpose  of  shooting  the  dog  that  had  chased  his  sheep  and  kUled  the 
sheep  belonging  to  Jadcson. 

It  is  claimed  by  counsel  for  plaintiff  that  as  the  dogs  had  not  done 
or  threatened  to  do,  any  damages  to  defendant's  sheep  on  the  day  when 
they  were  shot,  he  had  no  right  to  kill  them;  citing  Bowers  v.  Horen, 
93  Mich.  420,  53  N.  W.  535,  17  L.  R.  A.  773.  An  inspection  of  the 
case  will  show  it  is  not  in  point.  If  the  defendant  had  shot  the  dog 
when  he  saw  him  chasing  his  lambs  the  week  before,  he  would  have  acted 
strictly  within  the  provisions  of  the  statute  (Miller's  Compiled  Laws, 
§  5592).  Had  Mr.  Mead  notified  the  plaintiff  in  writing  of  what  his  dog 
had  done  to  the  lambs  in  August,  it  would  have  been  his  duty  to  have 
had  the  dog  killed  within  48  hours,  and  he  would  have  subjected  himself 
to  a  penalty  for  a  failure  to  do  so.  This  would  have  been  equally  true 
if  Mr.  Jackson  or  Mr.  Parker  had  given  him  a  like  notice  of  what  the 
dog  had  done  to  their  sheep.  The  statute  does  not  regard  with  much 
favor  a  sheep-killing  dog.  When  the  owner  of  sheep  «ees  a  pair  of 
sheep-killing  dogs  in  his  inclosure,  unaccompanied  by  any  person,  and 
has  caught  one  of  them,  a  few  days  before,  chasing  his  lambs,  he  is  not 
obliged  to  wait  until  they  have  again  begun  their  cruel  work,  before 
he  can  take  effective  measures  to  protect  his  property.  Under  the 
undisputed  facts  in  the  case,  a  verdict  should  have  been  directed  for 
defendant.  See  Hubbard  v.  Preston,  90  Mich.  221,  51  N.  W.  209,  15 
L.  R.  A.  249.  Judgment  is  reversed,  and  no  new  trial  given.  The 
other  justices  concurred.* 

Topic  3a.    Recaption  of  Personalty 

577.  Sm  William  Blackstone.  Commentaries  on  the  Laws  of  England. 
(1763-1765,  Book  III,  p.  3.)  Recaption,  or  reprisal,  is  another  species  of  remedy 
by  the  mere  act  of  the  party  injured.  This  happenSi  when  any  one  hath  de- 
prived another  of  his  property  in  goods  or  chattels  personal,  or  wrongfully  de- 
tains one's  wife,  child,  or  servant:  in  which  case  the  owner  of  the  goods,  and  the 
husband,  parent,  or  master,  may  lawfully  claim  and  retake  them,  wherever  he 

^  [For  annotations  to  Topic  3,  see  the  citaUons  to  No.  583,  post.] 
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happesu  to  find  them;  so  it  be  not  in  a  riotous  manner,  or  attended  Vith  a  breach 
of  the  peace.  The  reason  for  this  is  obvious;  since  it  may  frequently  happen 
that  the  owner  may  have  this  only  opportunity  of  doing  himself  justice:  his 
goods  may  be  afterwards  conveyed  away  or  destroyed;  and  his  wife,  children, 
or  servants,  concealed,  or  carried  out  of  his  reach;  if  he  had  no  speedier  remedy 
than  the  ordinary  process  of  law.  If  therefore  he  can  so  contrive  it  as  to  gain 
possession  of  his  property  again,  without  force  or  terror,  the  law  favors  and  will 
justify  his  proceeding.  But,  as  the  public  peace  is  a  superior  consideration  to 
any  one  man's  private  property;  and  as,  if  individuals  were  once  allowed  to  use 
IHivate  force  as  a  remedy  for  private  injuries,  all  social  justice  must  cease,  the 
strong  would  give  law  to  the  weak,  and  every  man  would  revert  to  a  state  of 
nature;  for  these  reasons  it  is  proved,  that  this  natural  right  of  recaption  shall 
never  be  exerted,  where  such  exertion  must  occasion  strife  and  bodily  contention, 
or  endanger  the  peace  of  society.  If,  for  instance,  my  horse  is  taken  away,  and  I 
find  him  in  a  common,  a  fair,  or  public  inn,  I  may  lawfully  seise  him  to  my  own 
use:  but  I  cannot  justify  breaking  open  a  private  stable,  or  entering  on  the 
grounds  of  a  third  person,  to  take  him,  except  he  be  feloniously  stolen;  but 
must  have  recourse  to  an  action  at  law. 


Sub-topic  A.    By  Battery 

578.  Chablbs  Vinbr.  A  General  Abridgment  of  Law  and  EquUy.  (2d  ed., 
1793,  Vol.  XX,  p.  427.)  ''Trespass"  (E).  A.  takes  B.'s  horse.  B.  the  same  day 
requested  A.  to  re-deliver  it,  but  A.  refused.  B.  said,  if  A.  would  not  deliver  him, 
he  would  take  it  in  spite  of  his  teeth;  and  takes  up  a  stick  lying  on  the  ground, 
and  made  towards  A.  with  the  stick.  This  is  an  assault  justifiable.  Kelw.  92,  pi. 
4,  22  H.  VII,  Anon. 

679.    STATE  v.  ELLIOT 
Supreme  Court  op  Judicature  of  New  Hampshire.    1841 

11  N.  H.  540 

CoMPLACNT  for  an  assault  and  battery,  which  was  tried  before  a 
justice  of  the  peace,  and  was  brought  to  this  court  by  appeal  of  the 
respondent. 

On  the  trial  it  appeared  that  the  complainant,  one  Mrs.  Moore, 
had  formerly  lived,  with  the  permission  of  the  owner,  in  a  small  tene- 
ment some  four  or  five  years,  paying  no  rent,  and  that  there  were  no 
windows  in  it.  Mrs.  Moore  testified  that  she  was  informed  by  the 
owner,  that  if  she  would  procure  windows  for  the  house,  she  might  re- 
move them  when  she  left.  She  procured  the  windows  and  had  them 
fitted  to  their  places  in  the  house.  Before  March,  1838,  the  owner 
died,  and  she,  as  directed  by  the  agent  of  the  administrator,  left  the 
premises  in  the  spring  of  1838,  claiming  the  windows,  the  agent  tell- 
ing her,  before  she  left,  that  if  there  was  such  an  agreement  in  relation 
to  them  as  she  alleged,  it  would  be  abided  by,  but  that  he  could  give 
no  authority  to  her  at  that  time  to  take  them.  ...  The  farm  and 
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building  was  sold  to  a  Mr.  Jackman^  without  any  reserve  of  the  win- 
dows; and  Elliot,  the  respK>ndent,  went  into  possession  as  tenant  of 
Jackman/neither  of  them  having  any  notice  of  the  complainant's  claim. 

Some  six  months  after  the  respondent  had  so  held  possession,  Mrs. 
Moore  came  there  when  he  was  absent  in  the  field,  and  took  out  the 
windows,  no  oppK>sition  being  made  or  leave  given  her,  and  she  left 
with  them.  The  respondent  coming  in  and  learning  the  facts,  pursued 
her;  and  when  she  had  proceeded  about  one  hundred  rods,  overtook 
her,  stopped  her  horse,  and  turned  him  partly  around,  seized  the 
windows,  claiming  them  as  his;  and  after  some  struggle  and  violent 
language  on  his  part,  forced  the  windows  from  her,  causing  some  injury 
to  the  complainant,  but  using  no  more  violence  than  was  necessary  to 
regain  possession  of  the  windows.  He  then  took  the  windows  home 
and  replaced  them  in  the  building.  .  .  . 

The  Court  instructed  the  jury  that  the  respondent  could  not  legally 
retake  the  windows  in  the  manner  before  stated,  and  that  the  acts 
testified  to  were  suiEcient  to  sustain  the  complaint  for  assault  and 
battery.  A  verdict  was  thereupon  taken,  by  consent,  against  the 
respondent,  and  motion  was  made  to  set  the  same  aside  for  misdirec- 
tion of  the  Court. 

GoodaU,  for  the  respondent.  .  .  .  After  the  property  was  illegally 
taken  from  the  possession  of  the  respondent,  he  might  lawfully  retake 
it,  using  no  more  violence  than  was  necessary  for  this  purpose.  .  .  . 

Blaisdell  (Solicitor),  for  the  State.  .  .  .  Under  such  circumstances 
the  respondent  had  no  right  to  retake  them  by  force,  but  was  limited 
to  his  civil  remedy. 

Upham,  J.  The  defence  in  this  case  is  a  justification.  .  .  .  The 
question  arising  is,  whether  the  justification  is  made  out.  .  .  .  The 
windows  passed  by  deed,  and  the  respondent  was  in  actual  possession 
of  them  as  parcel  of  the  premises  conveyed,  when  they  were  dissevered 
from  the  house  by  the  complainant  without  leave  or  authority  from 
any  one.  .  .  . 

The  case  becomes,  then,  a  question  as  to  the  extent  of  violence  which 
may  be  exerted  by  the  owner  or  his  agent  in  reclaiming  property  taken 
from  him  by  a  wrongdoer,  imder  a  mistaken  claim  of  title,  and  where 
the  retaking  attempted  is  immediately  consequent  on  the  taking. 

It  is  a  well  settled  principle  of  law  that,  in  certain  cases  of  necessity, 
a  party  injured  is  allowed  to  seek  his  own  remedy;  to  retake  his  prop- 
erty; to  repel  force  by  force;  to  abate  nuisances,  &c.  ...  A  power 
of  retaking  property,  imder  certain  circumstances,  is  necessarily  in- 
cident to  the  protection  of  the  above  rights.  But  this  right  of  recap- 
ture of  property  is  far  more  limited  than  its  defence  when  in  our  actual 
possession. 

Where  the  property  is  immediately  followed  for  recapture  from  the 
individual  taking  it,  the  same  rule  for  the  most  part  holds  as  in  the 
defence  of  property  in  possession;    the  controversy  is  immediately 
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consequent  upon  the  act  of  taking,  and  the  law  arising  upon  it  is  the 
same.  Generally  the  only  points  to  be  determined  in  such  case  are, 
whether  the  pursuer  has  an  undoubted  right  of  property,  and  of  imme- 
diate possession,  and  whether  the  individual  removing  it  is  a  mere 
wrongdoer.  In  such  case  a  recapture  of  the  property  is  permitted  by 
the  individual,  when  made  only  with  the  reasonable  exercise  of  power 
which  the  occasion  demands,  and  when  limited  and  controlled  by  the 
urgency  of  the  necessity  compelling  to  this  course. 

Most  cases  of  this  kind  arise  where  there  b  a  felonious  Latent;  and, 
when  such  is  the  cause  of  the  taking,  the  urgency  of  a  recapture  is 
vastly  greater  than  where  the  taking  arises  from  a  mei^  conflicting 
claim  to  title  in  the  property.  In  the  former  case  a  greater  degree  of 
force  may  with  propriety  be  resorted  to  than  in  the  latter.  Indeed, 
a  resort  to  any  unusual  degree  of  violence,  where  there  is  no  felonious 
intent,  or  where  the  violence  is  disproportioned  to  the  value  of  the 
property,  or  where  there  are  other  remedies  equally  eflfective  for  the 
individual,  should  hardly  be  encouraged,  and  will  always  admit  of  more 
or  less  doubt  whether  it  can  be  sustained  in  law. 

In  the  case  before  us,  the  true  title  of  the  property,  as  we  hold,  was 
in  the  individual  under  whom  the  respondent  claimed  as  tenant.  At 
the  same  time,  there  is  no  doubt  the  complainant  supposed  the  prop- 
erty belonged  to  her,  and  that  she  might  lawfully  remove  it.  .  .  .  We 
deem  it  our  duty  to  be  especially  cautious  in  permitting  an  injured 
party  to  take  his  redress  into  his  own  hands.  It  is  most  usually  a 
dangerous  experiment,  for  him  and  for  the  peace  of  community,  so  to 
do.  Circumstance  at  times  render  this  power  necessary.  In  the 
present  case  the  respondent  went  as  far  as  was  advisable,  or  perhaps 
justifiable  to  go;  but  as  it  does  not  appear  that  he  transcended  his 
rightful  exercise  of  power,  we  regard  his  justification  as  sufficient,  and 
that  he  cannot  under  such  circumstances  be  held  guilty  of  ^an  assault 
and  battery.  Verdict  set  aside  and  nolle  'pros,  entered. 


Sub-topic  B.    By  Imprisonment 

580.    PARK  V.  TAYLOR 

United  States  CiRCun  Court  of  Appeals.    1902 

118  Fed.  34 

In  error  to  the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Mississippi. 

The  action  was  brought  by  Joseph  W.  Park,  a  citizen  of  Alabama, 
against  J.  W.  Taylor,  a  citizen  of  Mississippi,  for  $50,000  damages. 
Plainti£F  alleged  that  the  defendant,  with  force  and  arms,  assaulted 
him  and  arrested  and  restrained  him  of  his  liberty  without  any  lawful 
authority  and  without  probable  cause.    The  defendant  pleaded  not 
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guilty.  The  bill  of  exceptions  shows  "that  evidence  having  been 
given  on  the  part  of  the  plaintifP  tending  to  prove  that  the  arrest  of 
the  plaintiff  complained  of  by  the  defendant,  without  warrant,  evi- 
dence was  given  by  the  defendant  tending  to  prove  that  in  his  lifetime 
one  R.  S.  Park  took  out  certain  policies  of  insurance  upon  his  own  life, 
payable  to  his  administrator,  the  aggregate  amount  of  which  policies 
was  $10,000;  that  said  policies  were  issued  through  an  insurance 
agency  of  the  defendant;  that  said  policies  were  several  in  num- 
ber; that  when  the  policies  were  received  the  said  R.  S.  Park  re- 
fused to  accept  more  than  $5,000  of  such  insurance,  and  it  was  then 
agreed  that  the  other  $5,000  of  insurance  should  be  transferred  to 
the'  defendant,  by  whom  the  premium  thereon  had  been  paid  by  de- 
fendant, that  defendant  thereupon  wrote  on  to  the  insurance  company 
to  get  forms  for  transferring  said  insurance,  but  before  the  forms  for 
such  transfers  were  received  the  said  R.  S.  Park  died;  that  it  was 
therefore  agreed  that  the  plaintiff  herein  should  be  appointed  ad- 
ministrator of  R.  S.  Park,  should  collect  all  of  said  policies,  and  should 
pay  to  the  said  defendant  the  sum  of  $2500,  as  his  (defendant's) 
interest  in  said  insurance;  that  the  defendant  agreed  to  become  surety 
on  the  administration  bond  of  the  plaintiff,  upon  the  agreement  of  the 
plaintiff  to  deposit  in  the  baivk  of  the  defendant  all  moneys  belonging 
to  said  estate,  including  the  amount  collected  on  these  insurance  policies, 
which  were  only  to  be  drawn  out  upon  orders  approved  by  J.  M.  Boone,' 
an  attorney  agreed  on;  that  defendant  became  such  surety  upon  such 
agreement;  that  thereupon  proof  of  death  was  made  by  the  defendant 
for  the  plaintiff,  and  sent  into  the  company,  which  sent  its  check  to 
the  defendant  for  $10,000,  being  the  amount  of  all  of  said  policies 
payable  to  the  order  of  plaintiff  as  administrator;  that  defendant 
called  plaintiff  into  his  bank  to  sign  receipts  for  said  check  and  to  in- 
dorse the  dame  to  the  defendant,  so  that  the  same  might  be  deposited 
in  defendant's  bank  to  the  credit  of  said  estate;  that  the  plaintiff 
signed  the  receipts,  but  the  same  were  not  dated  nor  witnessed,  and 
that  the  plaintiff  thereupon,  without  the  consent  of  the  defendant, 
took  said  check,  refused  to  indorse  the  same,  and  ran  out  of  the  bank, 
and  disguised  himself,  and  sought  to  leave  the  vicinity  for  the  pur- 
pose of  taking  said  check  to  Memphis,  in  the  State  of  Tennessee;  that 
the  purpose  waa  to  prevent  the  proceeds  of  said  check  being  received 
by  the  defendant  in  his  bank,  and  the  evidence  tended  to  show  that 
the  defendant,  for  the  purpose  of  securing  possession  of  said  check, 
caused  the  arrest  of  the  plaintiff."  Upon  this  evidence  the  Court 
charged  the  jury  that,  "if  they  believed  the  facts  said  evidence  tended 
to  prove,  then  the  defendant  had  probable  and  reasonable  cause  to 
cause  the  arrest  of  said  plaintiff,  and  an  arrest  without  warrant,  under 
such  circumstances,  would  be  legal  if  it  was  made  for  the  purpose  only 
of  securing  said  check."  The  jury  being  so  instructed,  returned  a  ver- 
dict for  the  plaintiff,  and  assessed  the  damages  at  $1.    The  plain- 
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tiS  brings  the  case  to  this  court,  and  assigns  as  eiror  that  the 
Court  erred  in  the  dl^arge  given. 

Tim  E.  Cooper,  for  plaintiff  in  error. 

J.  M.  Boone,  for  defendant  in  error. 

Before  Pardee,  McCormick,  and  Shelbt,  Circuit  Judges. 

Shelbt,  Circuit  Judge,  after  stating  the  case  as  above,  delivered  the 
opinion  of  the  Court. 

The  defendant  caused  the  arrest  of  the  plaintiff  without  warrant. 
This  was  the  foundation  of  plaintiff's  suit,  which  was  for  assault  and 
battery  and  false  imprisonment.  Arrests  without  warrant  are  some- 
times lawful.  Circumstances  may  exist  which  of  .themselves  are  a 
command  of  arrest  as  imperative  as  the  command  of  official  authority. 
Such  right  of  arrest  without  warrant  rests  upon  the  inherent  right  of 
society  to  protect  itself  against  sudden  assaidts  in  emergencies  by  tjie 
spontaneous  action  of  its  members.  The  right  is  limited  to  cases 
where  the  person  arrested  has  committed,  or  is  about  to  commit,  a 
criminal  offence.  .  .  . 

It  does  not  appear  from  record  that  the  plaintiff  had  committed  any 
criminal  offence  or  that  he  was  about  to  commit  one.  The  evidence 
tended  to  show  that,  in  violation  of  an  agreement  made  by  him,  he 
was  endeavoring  to  prevent  the  proceeds  of  the  check  being  received 
by  the  defendant  at  his  bank.  If  it  be  conceded  that  the  defendant 
was  entitled  to  the  possession  of  the  check  (although  it  was  made 
payable  to  the  plaintiff)  the  defendant  had  no  right  to  secure  its  posses- 
sion by  force  and  violence.  He  should  pursue  his  legal  or  equitable 
remedies,  and  not  take  the  law  into  his  own  hands.  The  Circuit  Court 
erred  in  the  charge  given. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  case  re- 
manded for  a  new  trial. 


Stjb-topic  C.    By  Trespass  to  Realtt 

581.  Charles  Vineb.  A  General  AbridgmerU  qf  Law  and  Equity.  (2d  ed., 
1793,  Vol.  XX,  pp.  506,  514.)  "TrespasB  "  (E,  a).  4.  If  certain  perBons  un- 
known, in  a  felonious  manner,  come  into  my  garden,  and  eradicate  and  pull  up 
certain  apple  and  pear  trees,  and  carry  them  away  into  the  house  of  F.  S.,  yet  I 
cannot  justify  my  entry  Into  the  said  house  to  take  the  said  trees,  inasmuch  as 
the  stealing  those  trees,  being  annexed  to  the  franktenement,  was  not  felony, 
but  a  trespass;  and  so  the  case  is  no  other  but  that  if  the  trees  had  been  taken 
by  a  trespasser  and  put  into  the  said  house;  then  it  had  not  been  lawful  for  me 
to  take  them  without  being  a  trespasser  by  my  entry.  Mich.  16  Ja.  [1619]  B.  R. 
between  Higgina  and  Andrews  (adjudged  upon  a  demurrer). 

5.  But  otherwise  it  had  been,  if  the  stealing  of  the  thing  had  been  felony,  and 
I  had  upon  fresh  suit  taken  it  in  his  house,  this  had  been  justifiable  in  a  trespass 
against  me.  Mich.  16  Ja.  B.  R.  in  the  said  case  of  Higgins  and  Andrews,  per 
Curiam  agreed. 
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682.    CHAMBERS  «.  BEDELL 
Supreme  Court  of  Pennsylvania.  1841 

2W.&S.225 

Error  to  the  District  Court  of  Allegheny  county. 

Andrew  Bedell  against  William  Chambers  and  others.  This  was  an 
action  of  trespass  quare  clausum  fregit,  in  which  the  defendant  pleaded 
not  guilty.  The  parties  were  owners  of  adjoining  tracts  of  land^  and 
disputed  about  their  partition  line.  The  plaintiff  cut  a  quantity  of 
rails  upon  the  land  in  dispute,  and  hauled  them  to  another  part  of  his 
land,  which  was  not  in  dispute.  The  defendant  went  there  in  the  night 
and  hauled  the  rails  away,  for  which  this  action  of  trespass  was  brought. 
It  appeared  clearly  on  the  trial  that  the  land  where  the  rails  were  cut 
belonged  to  the  plaintiff.  The  Court  below,  in  answer  to  a  point  put 
by  the  defendants,  instructed  the  jury,  that  whether  the  land  belonged 
to  the  plaintiff  or  not,  he  was  at  least  entitled  to  recover  nominal  dam- 
ages; but  that  the  evidence  clearly  and  conclusively  established  the 
plaintiff's  title,  and  he  was  therefore  entitled  to  recover  the  value  of 
the  property  taken  in  damages. 

M*Candles8,  for  plaintiff  in  error,  contended  that  the  Court  erred  in 
their  instruction  that  the  defendant  was  a  trespasser  in  entering  upon 
the  land  of  the  plaintiff  to  retake  his  own  property,  wrongfully  put 
there  by  the  plaintiff,  and  cited  2  Chitty's  Blackstone  5;  Hale's  Common 
Law  96;  1  Dane's  Dig.  135;  Cro.  Eliz.  246. 

Van  Amringe,  contra,  on  the  same  point,  argued  that  the  defendant 
could  only  take  advantage  of  his  defence  by  pleading  it  specially. 

Per  Curiam.  It  is  certain,  that  if  the  chattel  of  one  man  be  put 
upon  the  land  of  another  by  the  fault  of  the  owner  of  the  chattel,  and 
not  by  the  fault  or  with  the  connivance  of  the  owner  of  the  land,  the 
owner  of  the  chattel  cannot  enter  to  retake  it;  but  that  if  it  be  put 
there  without  the  fault  or  consent  of  either  party,  the  owner  of  the 
chattel  may  enter  and  take  it  peaceably,  after  demand  and  refusal  of 
permission,  repairing,  however,  any  damage  which  may  be  occasioned 
by  his  entry.  So,  also,  where  the  parties  are  in  equal  default,  for  in- 
stance, by  omitting  to  repair  a  partition  fence,  by  reason  of  which  the 
cattle  of  the  one  happens  to  stray  into  the  close  of  the  other.  But  all 
the  books  agree,  that  where  a  chattel  escapes  from  the  possession  of  its 
owner  by  his  consent,  exclusive  negligence,  or  other  default,  he  cannot 
pursue  it  into  the  close  of  another,  without  becoming  a  trespasser  by 
his  entry;  but  that  he  may  lawfully  enter  and  retake  his  property, 
where  it  has  been  wrongfully  taken  or  received  by  the  owner  of  the 
land.  Now,  if  the  property  in  the  rails  in  question  had  been  in  the  de- 
fendant, the  plaintiff,  who  had  piled  them  on  his  land,  could  not  have 
recovered  even  nominal  damages  for  the  defendant's  entry  to  remove 
them;  and  in  this  respect  the  direction  would  have  been  wrong.    But 
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it  was  in  clear  and  uncontradicted  proof,  that  the  defendant,  Chambers, 
had  not  even  a  colorable  title  to  the  land  where  the  rails  were  grown 
and  made,  and  consequently  not  even  a  colorable  title  to  enter  on 
the  plaintiff's  land  in  order  to  carry  them  away,  and  the  inaccuracy  of 
the  charge  in  this  abstract  particular,  was  therefore  immaterial. 

Jvdgment  affirmed, 

583.    McLEOD  t.  JONES 
Supreme  Judicial  Court  op  Massachusetts.    1870 

105  Ma98.  403 

Tort  for  forcibly  entering  the  plaintiflF's  close  in  Taunton,  and  re- 
moving and  converting  to  the  defendant's  use  household  furniture 
found  therein. 

At  the  trial  in  the  Superior  Court,  before  Pitman,  J.,  property  in 
and  possession  of  the  close  (which  was  the  upper  story  of  a  house)  by 
the  plaintiff  were  admitted;  and  the  plaintiff  introduced  evidence  to 
show  that  he  had  hired  and  occupied  the  premises  as  a  residence  and 
dwelling  for  himself  and  his  wife  and  two  children,  about  two  years, 
when  in  September,  1868,  he  too(  them  on  a  visit  to  Fall  River,  and  he 
himself  went  to  New  York  on  a  visit  to  his  father;  that  he  intended  to 
return  to  Taunton  in  about  four  weeks,  but  for  various  reasons  changed 
his  original  design  and  ceased  to  reside  in  Taunton;  that  three  or  four 
days  after  he  went  away,  "leaving  his  furniture  and  household  goods 
in  the  same  state  as  he  used  them  for  housekeeping  purposes,  and  the 
doors  of  his  tenement  locked,"  the  defendant  went  to  the  house  with  a 
key  that  would  fit  the  door,  unlocked  and  entered  the  tenement,  and 
took  and  carried  away  the  furniture. 

It  appeared  "  the  plaintiff,  while  living  in  Providence,  had  given  to 
the  defendant  a  bill  of  sale  of  a  part  or  the  whole  of  the  articles  of  furni- 
ture, and  had  subsequently  brought  them  with  him  to  Taunton;  and 
that  the  plaintiff  had  formerly  given  to  the  defendant  a  mortgage  of 
certain  goods  owned  and  used  by  the  plaintiff  in  his  shop,  some  of  which 
goods  the  plaintiff  testified  that  he  subsequently  carried  to  his  house, 
and  were  among  the  goods  taken  by  the  defendant."  The  defendant 
claimed  all  the  articles  taken  by  him,  under  the  bill  of  sale  and  mort- 
gage, and  contended  that,  from  the  circumstances  proved,  he  had  a 
right  to  believe  that  at  the  time  of  the  entry  the  plaintiff  did  not  in- 
tend to  retiun  to  Taunton;  and  he  asked  the  judge  to  rule  that  .  .  . 
he  would  not  be  liable  in  this  action.  The  judge  refused  so  to  rule. 
.  .  .  The  jury  returned  a  verdict  for  the  plaintiff,  and  the  defendant 
alleged  exceptions. 

E.  H.  Bennett  &  W.  H,  Fox,  for  the  defendant. 

J.  Brown,  for  the  plainti£F» 

WELiiS,  J.  The  defendant  was  liable  as  a  trespasser  for  entering 
the  plaintiff's  close,  unless  he  can  justify  his  entry  by  some  legal  right, 
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or  by  some  license  or  permission  so  to  do.  The  plaintiff's  absence  will 
not  excuse  him.  Reasonable  cause  to  believe,  and  actual  belief  that 
the  plaintiff  and  his  family  did  not  intend  to  return,  are  no  defence. 
The  only  question  is,  whether  the  ruling  of  the  Court  below  was  correct, 
that  ''the  mere  fact  that  his  goods  were  in  said  premises  under  the 
circumstances  stated"  did  not  furnish  a  sufficient  ground  from  which  a 
license,  permission  or  legal  right  could  be  inferred. 

In  the  decision  of  this  question,  we  must  assume  that  the  defendant's 
claim  would  have  been  sustained,  that  his  title,  as  mortgagee  of  all  the 
property  taken  away  by  him,  was  valid,  and  his  mortgage  debt  unpaid. 
He  had  a  right  then  to  the  possession  of  the  property  which  he  took. 
But  the  possession  of  the  plaintiff,  as  mortgagor,  was  not  wrongful. 
The  goods  were  rightfully  upon  his  premises.  .  .  .  The  goods  then 
were  rightfully  in  the  custody  of  the  plaintiff,  and  within  his  close. 
The  defendant  was  the  owner  of  the  legal  title,  with  a  present  right  of 
possession.  Does  that  alone  justify  him  in  a  breach  of  the  plaintiff's 
close?    A  majority  of  the  Court  are  of  opinion  that  it  does  not. 

1.  One  whose  goods  are  stolen,  or  otherwise  illegally  taken  from  him, 
may  pursue  and  retake  them  wherever  they  may  be  found.  No  one  can 
deprive  him  of  this  right,  by  wrongfully  placing  them  upon  his  own 
close.  Patrick  v.  Colerick,  3  M.  &  W.  483;  Webb  v.  Beavan,  6  M.  &  G. 
1055,  and  note;  Comyns  Digest,  Trespass,  D,  citing  2  Rol.  Abr.  565, 
1.  54;  Bacon  Abr.  Trespass,  F  1.  But  if  they  are  disposed  upon  the 
land  of  another,  who  is  not  participant  in  the  wrongful  taking,  the  owner 
cannot  enter  upK>n  his  land  to  retake  them;  unless  in  case  of  theft,  and 
fresh  pursuit.  20  Viner  Abr.  506,  Trespass,  H,  a,  pi.  4, 5.  So,  from  the 
necessity  of  the  case,  one  whose  cattle  escapee  upon  the  land  of  another 
may  follow  and  drive  them  back,  without  being  a  trespasser,  unless 
the  escape  itself  was  a  trespass.  Comyns  Digest,  Trespass,  D,  citing 
2  Rol.  Abr.  565,  1.  35.  In  these  cases,  the  law  gives  the  party  a  right 
to  enter  for  that  particular  purpose. 

2.  In  other  cases  a  right  or  license  to  enter  upon  land  results,  or  may 
be  inferred,  from  the  contracts  of  the  parties  in  relation  to  personalty. 
Permission  to  keep,  or  the  right  to  have  one's  personal  property  upon 
the  land  of  another,  involves  the  right  to  enter  for  its  removal.  Doty 
V.  Gorham,  5  Pick.  487;  Bac.  Abr.  Trespass  F,  1;  White  v.  Elwell,  48 
Maine,  360.  A  sale  of  chattels,  which  are  at  the  time  upon  the  land  of 
the  seller,  will  authorize  an  entry  upon  the  land  to  remove,  if,  by  the 
express  or  implied  terms  of  the  sale,  that  is  the  place  where  the  purchaser 
is  to  take  them.  Wood  v,  Manley,  11  Ad.  &  El.  34;  Nettleton  r.  Sikes, 
8  Met.  34;  Giles  v.  Simonds,  15  Gray,  441;  Drake  v.  Wells,  11  Allen 
141 ;  McNeal  v.  Emerson,  15  Gray  384.  A  license  is  implied,  because 
it  is  necessary  in  order  to  carry  the  sale  into  complete  effect.  .  .  .  But 
there  is  no  such  inference  to  be  drawn,  when  the  property,  at  the  time 
of  sale,  is  not  upon  the  seller's  premises;  or  when,  by  the  terms  of  the 
contract,  it  is  to  be  delivered  elsewhere.  ,  .  . 
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We  think  the  authorities  cited  illustrate  and  establish  the^e  distinc- 
tions. .  .  .  lu  the  note  to  Webb  v,  Beavan,  6  M.  &  6.  1055,  is  a  cita- 
tion from  the  books,  9  Edw.  IV.  35,  in  which  Littleton,  J.,  after  laying 
down  the  doctrine  that  a  man  may  enter  the  close  of  another  to  retake 
his  own  goods,  wrongfully  put  there,  is  reported  to  have  said:  " But  it 
is  otherwise  if  I  bail  goods  to  a  man.  I  cannot  enter  ^is  house  and 
take  the  goods,  for  they  did  not  come  there  by  wrong,  but  by  the  act 
of  us  both. "... 

3.  A  right  to  enter  the  premises  of  the  mortgagor,  without  legal 
process,  is  not  essential  to  the  security  of  the  mortgagee  of  personal 
property.  Permission  to  do  so  is  not  implied,  therefore,  from  the  exist- 
ence of  that  relation  alone.  .  .  .  The  burden  was  upon  the  defendant 
to  establish  the  special  right  which  he  set  up  in  justification  of  his 
entry.  At  the  trial,  he  based  his  right  to  enter  solely  upon  his  title  to 
the  personal  property,  and  the  supposed  abandonment  of  the  premises 
by  the  plaintiff;  and  asked  the  Court  to  rule  that  that  was  sufficient. 
The  Court  held  it  to  be  insufficient  "without  some  license  or  permis- 
sion from  the  plaintiff,  express  or  implied."  ...  A  majority  of  the 
Court  are  of  opinion  that  the  facts  reported  in  this  case  are  not  sufficient 
to  sustain  the  justification  relied  on  by  the  defendant,  and  that  the 
instructions  upon  that  point  were  correct.  If  the  defendant  established 
his  title  to  the  property  taken  away,  he  would  of  course  be  liable  only 
for  such  injury  as  he  did  to  the  plaintiff's  house.  But  no  question  ap- 
pears to  be  raised  as  to  the  measure  of  damages,  and  we  are  to  presume 
that  proper  instructions  upon  that  point  were  given.^ 

Exceptions  overruled. 

*  [Problems: 

The  plaintiff  was  unlawfully  hunting  on  jthe  defendant's  land  and  killed  some 
rabbits.  The  defendant's  servants  came  up  to  him  as  he  was  taking  them  off, 
and  demanded  them.  On  the  plaintiff's  refusal,  the  defendant's  servants  took 
the  rabbits  from  him,  with  no  more  than  necessary  force.  Is  the  defendant 
liable?    (1861,  Blades  v.  Higgs,  30  L.  J,  C.  P.  347.) 

The  plaintiff  was  bookkeeper  to  the  defendant,  who  h|ul  recently  withheld 
from  the  plaintiff's  salary  payment  a  sum  of  money  the  loss  of  which  was 
blamed  on  the  pifuntiff.  Later,  the  defendant  handed  the  plaintiff  money  to 
pay  the  hands,  and  the  plaintiff  took  out  of  it  the  sum  which  had  been  withheld 
from  him,  and  handed  the  rest  back  and  stated  that  he  was  going  to  leave.  The 
defendant  seized  him  and  a  struggle  ensued.  Is  the  defendant  liable  for  this 
battery?    (1891,  Kirby  v.  Foster,  17  R.  I.  437,  22  Atl.  1111.) 

The  plaintiff's  dog  had  repeatedly  killed  the  defendant's  hens  and  rabbits. 
The  defendant  then  killed  the  dog.  Was  this  justifiable?  (1807,  Harris  v, 
Eaton,  20  R.  I.  81,  37  Atl.  308.) 

The  plaintiff's  minks  were  swimming  across  the  brook  to  the  defendant's 
premises,  with  intent  to  kill  the  defendant's  geese.  The  defendant's  partner 
came  out  towards  the  bank,  on  which  were  the  geese,  and  as  soon  as  the  minks 
Baw  him,  they  stopped  and  turned  aside  to  a  little  island  in  the  brook.  The 
defendant  then  came  out  with  his  gun,  and  shot  at  the  minks  on  the  island, 
killing  them  all.  It  did  not  appear  that  the  minks  had  ever  pursued  these  geese 
before,  or  that  minks  were  reputed  to  have  a  special  tendency  to  pursue  and  kill 
geese.    Was  the  defendant  justified?    (1873,  Aldrich  v.  Wright,  53  N.  H.  398.) 

The  defendant,  in  an  action  for  killing  the  plaintiff's  dog,  pleaded  that  the 
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Topic  4.    Def  enoe  of  Realty 
Sub-topic  A.    By  Battery 

685.  Charles  Viner.  A  General  Abridgment  of  Law  and  Equity.  (2d  ed., 
1793,  Vol.  XX,  p.  429.)  "Trespaas  "  (G,  1).  (1)  A  man  may  justify  the  battery 
of  another,  in  defence  of  his  possession.   Trin.  3  Jac.  B.  demurred  in  law. 

(2)  If  a  man  comes  into  the  forest  in  the  night,  the  forester  cannot  beat  him 
before  resistance  made  by  him.  Mich.  14  Jac.  in  the  Star  Chamber,  resolved 
by  the  chancellor  and  judges  in  Hastock's  case,  and  Hastock  had  recovery 
against  him  at  the  common  law  in  action  of  battery. 

(3)  But  if  the  party,  who  comes  so  into  the  forest,  resists  the  forester,  he  may 
justify  the  battery  of  him,  as  was  agreed  in  the  case  aforesaid.  The  statute  of 
malefactors  in  parks,  of  21,  gives  as  much. 

(4)  A  man  cannot  justify  a  wounding  in  preservation  of  his  possession.  P. 
12  Ja.  B.  R.  between  Butler  and  Austin;  per  Curiam.  .  .  . 

(7)  If  a  man  enters  into  my  close,  and  there  with  an  iron  sledge  and  bar 
breaks  and  displaces  my  stones  there  being  in  the  land,  being  my  chatties,  and  I 
require  him  to  desist,  and  he  refuses,  and  speaks  threatening  words,  if  I  shall 
approach  to  him,  and  upon  thb  I,  to  keep  him  that  he  shall  not  do  more  damage 
to  the  stones,  not  daring  to  approach  him,  cast  some  stones  at  him  moUiter  & 
moUi  manu,  and  they  lay  upon  him  moUiter,  yet  this  is  not  good  justification; 


dog  had  on  that  day  come  upon  his  land  and  killed  hens,  and  shortly  after  had 
returned  and  was  running  towards  the  hen-house,  and  the  defendant  killed  it 
in  the  reasonable  belief  that  it  was  about  to  kill  other  hens.  Was  this  plea  good? 
(1886,  livermore  v.  Batchelder,  141  Mass.  179.) 

The  defendant,  on  raising  the  anchor  of  his  vessel,  found  it  to  be  entangled  in 
the  plaintiff's  submarine  cable.  To  save  the  anchor,  he  cut  the  cable.  Was  he 
justified?    (1900,  The  Wm.  H.  BaUey,  100  Fed.  115.) 

Samuel  Butler.    "Hudibras''  (1663-1678).     [Hudibras  consults  a  lawyer.] 

Quoth  he,  there  is  one  Sidrophel 

Whom  I  have  cudgell'd  —    "  Very  well."  — 

And  now  he  brags  t'  have  beaten  me. 

"Better  and  better  still,  quoth  he."  — 

And  vdws  to  stick  me  to  the  wall 

Where'er  he  meets  me  —    "Best  of  all."  — 

'T  is  true,  the  knave  has  taken 's  oath 

That  I  robb'd  him  —    "  Well  done,  in  troth."  —  j 

Tho'  h'  has  confessed  he  stole  my  cloak 

And  pick'd  my  fob,  and  what  he  took. 

Which  was  the  cause  that  made  me  bang  him 

And  take  my  goods  again  —    "  Marry,  hang  him." 

—  "Sir,"  quoth  the  lawyer,  "not  to  flatter  ye, 

You  have  as  good  and  fair  a  battery 

As  heart  can  wish,  and  need  not  shame 

The  proudest  man  alive  to  claim: 

For  if  they  've  us'd  you  as  you  say, 

Marry,  quoth  I,  God  give  you  joy: 

I  woi^d  it  were  my  case,  I  'd  give 

More  than  I  '11  say,  or  you  believe." 
Was  this  advice  sound? 
Notes: 
"Dogs:  when  trespassing  dogs  may  be  killed."    (C.  L.  R.,  VIII,  147.)] 
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for  the  judges  said  that  a  man  cannot  cast  stones  moUiter,  though  it  was  con- 
fessed by  a  demurrer;  and  it  would  be  perilous  there  to  give  liberty  to  a  man  to 
cast  stones  out  of  his  hand  in  defence  of  his  posession;  for  when  a  stone  is  cast 
out  of  the  hand,  he  cannot  guide  it;  and  a  justification  of  battery  in  defence  of 
possesedon,  though  it  arises  from  the  possession,  yet  the  conclusion  is  in  defence 
of  the  person.  P.  10  Car.  B.  R.,  between  Cole  and  Maunder  adjudged  upon  de- 
murrer.   Intratur  H.  10  Car.  Rot.  502. 


686.    BUTLER  v.  AUSTEN 
King's  Bench.    1615. 

RcUe  Rep,  pi,  20 

I 

En  battery,  wounding  ne  poet  estre  justifie  en  defence  del'  possession 
d'un. 

Butler  port  action  pur  batterie  &  wounding  de  son  servant  per  que  il 
perde  son  service  vers  questen;  defendant  plede  que  il  fuit  possesse 
del'  un  close  en  S.  &  le  dit  servant  entre  sur  luy,  &  issint  justifie  le  bat- 
terie &  wounding  en  preservation  de  son  possession,  &  per  Curiam 
fuit  adjudge  que  wounding  n'est  justifiable  pur  preservation  del'  pos- 
session come  21  H.  6,  26,  est.  Mes  poet  molliter  manus  imponere, 
Doddridge,  9  E.  IV,  batterie  est  justifiable  pur  ceo.  Coke:  home  poet 
justifie  wounding  en  defence  de  son  person. 

587.    GREEN  v.  GODDARD 
King's  Bench.    1706 

2  Salk,  641 

Trespass,  assault,  and  battery  laid  on  the  first  of  October,  3  Reg. 
The  defendant,  as  to  the  vi  &  armis,  pleaded  non  cul.  And  as  to  the 
residue  says,  that  long  before,  viz.  on  the  13th  of  September,  a  stranger's 
bull  had  broke  into  his  close,  that  he  was  driving  him  out  to  put  him 
in  the  pound,  and  the  plaintiff  came  into  the  said  close  &  manu  forti 
impedivit  istum  ac  taurum  praedictum,  rescussisse  voluit,  &  quod  ad 
praeveniendum  &c.  ipse  idem  defendens  parvum  flagellum  super 
querentem  molliter  imposuit,  quod  est  idem  residuum,  &c.,  absque  hoc 
quod  cul.  fuit  ad  aUquod  tempus  ante  eundem  13  diem.  The  plaintiff 
demurred.  Mr.  Eyre  for  the  plaintiff  argued,  that  they  should  have 
requested  him  to  go  out  of  the  close.  .  .  .  Et  per  Curiam:  There  is 
a  force  in  law,  as  in  every  trespass  quare  clausum  fregit,  as  if  one  enters 
into  my  ground;  in  that  case  the  owner  must  request  him  to  depart 
before  he  can  lay  hands  on  him  to  turn  him  out;  for  every  impositio 
manuum  is  an  assault  and  battery,  which  cannot  be  justified  upon  the 
account  of  breaking  the  close  in  law,  without  a  request.  The  other  is 
an  actual  force,  as  in  burglary,  as  breaking  open  a  door  or  gate;  and 
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in  that  case  it  is  lawful  to  oppose  force  to  force;  and  if  one  breaks 
down  the  gate,  or  comes  into  my  close  vi  &  armis,  I  need  not  request 
him  to  be  gone,  but  may  lay  hands  on  him  inunediately,  for  returning 
violence  with  violence;  so  if  one  comes  forcibly  and  takes  away  my 
goods  I  may  oppose  him  without  any  more  ado,  for  there  is  no  time 
to  make  a  request. 

2dly,  Powell,  J.  held,  that  the  attempt  to  take  and  rescue  the  bull 
was  an  assault  on  his  person,  and  a  taking  from  his  person;  for  if  H. 
is  driving  cattle  on  the  highway,  and  one  comes  and  takes  them  from 
him  it  is  robbery,  which  cannot  be  without  a  taking  from  his  person; 
quod  non  fuit  negatum.  ... 

Sed  adjoumatur.    Mr.  Eyre  pro  quer.    Mr.  Brydges  pro  def. 


588.    SCHEUERMANN  v.  SCHARFENBERG 
Supreme  Coubt  of  Alabama.    1909 

163  Ala,  337,  50  So,  335 
[Printed  post,  as  No.  717;  Point  2  of  the  opinion.] 

Sub-topic  B.    By  Trespass  to  Personalty 

589.  Chableb  VmEB.  A  General  Abridgment  of  Law  and  Equity.  (2d  ed., 
1793,  Vol.  XX,  pp.  515,  516.)  "Trespass."  15.  In  trespass  for  chasing  of  his 
beasts,  it  is  good  justification  that  the  beasts  were  in  his  close  damage  feasant, 
and  he  with  a  little  dog  chased  them  out  of  the  land;  for,  inasmuch  as  they  come 
there  of  their  wrong,  the  owner  is  not  bound  to  impoimd  them,  but  may  remove 
the  tort  done  him,  by  chasing  of  them  out  of  the  land.  Co.  4.  Teningham, 
38.  b.  resolved.  .  .  . 

17.  If  a  man  comes  into  my  close  with,  an  iron-bar  and  sledge,  and  there 
breaks  my  stones,  and  after  departs,  and  leaves  the  sledge  and  bar  in  my  close, 
in  an  action  of  trespass  for  taking  and  carrying  of  them  away,  I  may  justify  the 
taking  of  them  and  putting  of  them  in  the  close  of  the  plaintiff  himself  next  ad- 
joining, especially  giving  notice  of  it  to  the  plaintiff,  as  it  was  pleaded;  inasmuch 
as  they  were  brought  into  my  close  of  his  own  tort,  and  in  such  case  of  tort  I  am 
not  bound  to  carry  them  to  the  pound,  but  may  well  remove  the  wrong  done  to 
myself  by  them  by  tort  of  the  plaintiff.  P.  11  Car.  B.  R.,  between  Cole  and 
Maunder,  adjudged  upon  a  demurrer.    Intratur,  Hill.  10  Rot.  502. 

590.    McGONIGLE  v.  BELLEISLE  COMPANY 

Supreme  JuDiaAL  Court  op  Massachusetts.    1904 

186  Mass.  310,  71  N,  E.  569 

Lathrop,  J.  This  is  an  action  of  tort  in  three  counts.  The  first 
count  is  for  breaking  and  entering  the  plaintiffs'  close,  the  second  for 
the  conversion  of  money  and  goods,  and  the  third  for  the  use  of  exces- 
sive force  in  removing  the  plaintiffs.    The  jury  returned  a  verdict  for 
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the  defendant  on  the  first  count,  being  so  directed  by  the  presiding 
judge,  and  for  the  plaintiffs  on  the  last  two  counts;  and  the  case  is 
before  us  on  the  defendant's  exceptions. 

The  facts  in  the  case  may  be  briefly  stated  as  follows:  The  plaintiffs 
were  tenants  at  will  of  one  Marston.  On  February  24,  1903,  Marston 
executed  a  lease  to  the  defendant  for  term  of  eighteen  months  from 
March  1,  1903.  On  March  10,  the  defendant  gave  the  plaintiffs  notice 
in  writing  that  it  had  taken  a  lease  of  the  premises  and  requested  the 
plaintiffs  to  quit  the  premises,  as  it  desired  to  occupy  the  same  for  its 
own  use.  An  action  by  summary  process  was  brought  by  the  defend- 
ant to  recover  possession  of  the  premises.  On  March  27,  the  agents 
and  servants  of  the  defendant,  by  its  direction  went  to  the  premises 
occupied  by  the  plaintiff  and  immediately  after  gaining  possession 
removed  the  plaintiff's  goods  to  a  storehouse.  On  the  next  day  the 
defendant  gave  notice  to  the  plaintiffs  where  the  goods  were,  and 
offered  to  remove  them  to  any  place  the  plaintiffs  might  desire,  without 
any  expense  to  them.  The  evidence  was  conflicting  as  to  whether 
there  was  any  opposition  to  the  removal  of  the  goods  after  possession 
was  obtained;  and  there  was  evidence  tending  to  show  that  the  plain- 
tiffs resisted  the  attempt  of  the  defendant  to  enter  the  premises  and  to 
obtain  possession,  and  requested  the  return  of  a  trunk  alleged  to  con- 
tain money  after  it  had  been  placed  on  a  wagon  for  removal,  but  were 
driven  away.  .  .  . 

The  remaining  exception  relates  to  the  refusal  of  the  judge  to  give 
instruction  as  requested  and  to  the  instructions  given.  The  request 
was  as  follows: 

"If  the  defendant  had  the  ri^t  to  remove  the  goods  of  the  plaintiffs  and  to 
obtain  poesesBion  of  the  premises  wherein  they  were,  the  defendant  was  justified 
in  taking  reasonable  precaution  to  prevent  the  loss  or  damage  to  the  goods  or 
effects  of  the  plaintiffs  by  putting  them  in  a  suitable  place  for  storage  at  the 
expense  of  the  defendant,  subject  to  the  order  of  the  plaintiffs,  giving  them  rea- 
sonable notice  that  the  same  were  stored  for  safe  keeping,  subject  to  the  order 
of  the  plidntiffs." 

The  instructions  given  were  as  follows: 

"...  If  you  think  that  the  defendant  undertook  to  remove  the  goods  be- 
yond the  premises  to  the  storehouse,  .  .  .  and  that  any  property  was  lost  after- 
wards, although  it  was  taken  by  somebody  not  a  servant  of  the  defendant,  the 
defendant  is  responsible.  All  the  defendant  had  a  legal  right  to  do  with  the  goods 
was  to  take  them  and  remove  them  from  the  premises;  it  could  set  them  down 
in  the  street,  set  them  down  anywhere.  From  the  moment  they  were  off  the  pre- 
mises, the  right  which  the  law  gave  the  defendant  to  take  possession  of  the  goods 
was  at  an  end.  If,  after  that  time,  it  exercised  any  control  over  the  goods  in  op- 
position to  the  will  of  the  plaintiffs,  they  were  responsible,  and  they  were  respon- 
sible from  that  moment  for  the  value  of  all  the  goods  which  they  so  took." 

We  are  of  opinion  that  on  the  evidence  in  the  case  the  instruction 
requested  was  stated  too  broadly  and  the  rulings  were  right.    The  de- 
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fendant  had  a  right  to  put  the  goods  oflF  the  premises.  Clark  v.  Keliher, 
107  Mass.  406.  But  it  had  no  right  to  exercise  control  or  dominion 
over  them  beyond  this,  without  the  assent  of  the  plaintiffs,  express  or 
implied. 

In  the  case  before  us  there  was  evidence  that  the  plaintiffs  were 
present,  and,  if  so,  they  could  have  taken  care  of  their  own  goods. 
There  was  also  evidence  of  a  refusal  by  the  defendant's  agents  and 
servants  to  deliver  up  a  trunk  said  to  contain  money.  The  case  differs 
from  Lash  v.  Ames,  171  Mass.  487,  in  several  respects.  In  that  case 
the  house  was  full  of  old  building  materials,  which  had  to  be  removed 
from  the  building  and  could  not  be  placed  in  the  street  without  becom- 
ing a  public  nuisance.  It  was  necessary  that  they  be  removed  away, 
and  the  owner  of  the  land  offered  to  take  them  wherever  the  tenant 
wished.  The  tenant  would  give  no  directions.  In  the  case  before  us, 
the  taking  away  and  storing  were  without  consulting  the  plaintiffs. 

The  order  must  be  ExceptUma  overruled, 

J,  J,  Pickmann,  for  the  defendant. 

S.  J.  Elder,  £.  A.  Whitman  <fc  J.  T.  Pugh,  for  the  plaintiffs.^ 

Topic  4a.    Recaption  of  Realty 

591.  W.  S.  An  exact  CoUectian  of  Choice  Decktrations,  with  Pleas,  etc.  (1653. 
Pt.  3,  p.  5.)  Declaration  in  an  Action  of  Forcible  Entry  and  Detainer,  [Printed 
ante,  Part  I,  as  No.  273.] 

Id.  (Trespass,  p.  61.)  Plea  hy  an  Ovmer  in  an  Action  of  Trespass  for  Battery. 
And  the  aforesaid  S.  P.  by  R.  H.  his  Attorney  comes  and  defends  the  force 
and  injury  when,  etc.,  and  as  to  the  coming  by  force  and  armes,  or  whatsoever 
which  is  against  the  peace  etc.  as  also  the  whole  Trespass  aforesaid,  beside  the 
breaking  of  the  Closes  and  Houses  aforesaid,  and  the  assault  aforesaid  sales, 
that  he  is  nothing  thereof  guilty  etc.  and  as  to  the  breaking  of  the  Closes  and 
Houses,  and  the  assault  aforesaid  the  same  S.  P.  sayes  that  the  Plalntiffe  ought 
not  to  have  his  action  aforesaid  against  him;  Because  he  saith  that  .  .  .  the 
same  S.  P.  was  thereof  seized  in  his  demesne  as  of  Fee;  and  that  the  afore- 
said E.  claiming  the  Tenements  aforesaid  with  the  appurtenances  .  .  .  [the 
said  S.  P.]  the  aforesaid  time  wherein  etc.  peaceably  re-entered,  and  the  Housoa 
and  Closes  broke,  and  upon  the  same  E.  then  being  there,  softly  laid  his  hands, 
and  commanded  her  the  said  E.  then  and  there  to  goe  out  of  the  Messuages  and 
Gardens  aforesaid,  under  the  danger  which  by  the  law  otherwise  might  come 
to  her  the  said  E.  as  it  was  lawfull  for  him  to  doe.  Which  siud  soft  la3dng  on  of 
hands,  and  entry,  and  breach  of  Closes  and  houses  aforesaid,  out  of  the  house 
aforesaid,  is  the  same  assault  whereof  the  aforesaid  E.  above  now  complaineth; 
and  this  hee  is  ready  to  aver;  whereupon  he  prayes  judgment  whether  the 
aforesaid  E.  ought  to  have  her  action  aforesaid  against  him,  etc. 

592.  Charles  Viner.  A  General  Abridgment  of  Law  and  Equity.  (2d  ed., 
1793,  Vol.  XX,  pp.  530,  532,  559,  561.)  " Trespass ",(D,  a).  3.  Trespass  vi  & 
armis.    The  defendant  said  that  the  plaintiff  held  three  acres  of  him  by  fealty 

^  [For  annotations  to  Topic  4,  see  the  citations  to  No.  596,  post.] 
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and  3d.,  and  for  the  nnt  vneax  he  dktrained;  judgment  of  the  writ  vi  &  aimisy 
and  a  good  plea.    Brooke,  Brief,  pi.  115,  cites  8  H.  4,  16.  .  .  . 

19.  Holt,  C.  J.,  declared  for  law,  that  no  action  of  trespass  vi  &  armis  would 
lie  for  a  tenant  at  will  against  his  landlord  for  the  lord's  entering  or  distraining  for 
rent,  etc.    11  Mod.  209,  pi.  13.  .  .  . 

2.  In  trespass  the  defendant  said,  that  the  place  was  his  frank-tenement  the 
day  of  the  trespass  supposed;  judgment  si  actio.  The  plaintiff  said,  that  defend- 
ant dissdsed  his  father,  who  died,  and  the  plaintiff  entered;  judgment,  etc.  And 
the  defendant  durst  not  demur  in  his  first  plea;  for,  by  all  the  justices,  the  dis- 
seisin may  well  be  tried  in  trespass,  etc.  And  it  does  not  appear  if  the  trespass 
was  before  the  entry  or  after,  but  it  was  tempore  ingressus,  etc.  as  it  seems  by 
the  pleading,  and  was  of  grass  spoiled,  etc.  Brooke,  Trespass,  pi.  80,  cites  7  H. 
4.  4.  .  .  . 

13.  Trespass  for  taking  and  carrying  away  his  trees.  The  defendant  pleaded 
the  common  bar,  viz.  that  the  place  where  the  trespass  was  supposed  to  be,  is  his 
(the  defendant's)  freehold,  and  so  justifies  as  in  his  freehold,  etc.  But  adjudged 
iU;  for  this  is  no  plea  in  trespass  de  bonis  asportatis,  but  peculiar  only  to  a  tres- 
pass quare  clausum  fregit.  Quod  nota.  Carth.  176,  Hill.  2  &  3  W.  &  M.  B.  R. 
Aistone  v.  Hutchinson. 

592  a.  Revised  Statutes  of  lUinais.  1874.  (ch.  57,  §  1.)  Forcible  Entry  and 
Detainer.  No  person  shall  make  an  entiy  into  lands  or  tenements  except  in 
cases  where  entry  is  allowed  by  law,  and  in  such  cases  he  shall  not  enter  with 
force,  but  in  a  peaceable  manner. 

593.    HYATT  v.  WOOD 
Supreme  Court  of  New  York.    1809 

4  Johns.  150 

Tms  was  an  action  of  trespass  quare  clausum  fregit.  The  defendant 
pleaded  not  guilty.  The  trespass  was  alleged  to  be  committed  on  lot 
No.  80,  in  the  township  of  Junius,  and  county  of  Seneca.  The  cause 
was  tried  before  Mr.  Justice  Spencer,  in  1795.  One  Green  lived  on 
the  lot,  and  began  to  make  improvements;  and  continued  to  reside 
on  the  lot  until  March,  1805.  The  plaintiff  entered  into  possession  of 
the  lot  on  the  27th  February,  1805,  under  a  permission  from  Murray 
&  Mumford,  of  the  city  of  New  York,  and  with  the  consent  of  Green, 
who  had  previously  agreed  to  surrender  up  the  possession  to  Murray 
&  Mumford:  and  at  the  time  the  plaintiff  took  possession,  Green  told 
the  witness  that  he  consented  to  it,  and  that  he  was  to  go  out  on  the 
1st  March.  The  plaintiff  was  proved  to  be  in  the  actual  and  peaceable 
possession  of  the  lot  until  June,  and  cut  hay  on  a  part  of  the  lot  in  July; 
and,  while  the  plaintiff,  with  others,  was  mowing  there,  the  defendant 
came  to  the  plaintiff,  and  told  him  he  must  quit  the  meadow  where 
he  was  mowing,  and  struck  him  with  a  stick.  The  defendant  at  the 
same  time  said  that  the  plaintiff  had  possession  of  the  lot,  and  that  he 
meant  to  dispossess  him;  if  he  could  not  do  it  by  fair  means,  he  would 
by  his  stick. 
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The  defendant  claimed  the  meadow.  .  .  .  The  defendant  produced 
a  deed  from  Green  to  him  for  all  the  right  and  title  of  Green  to  the 
premises  in  question.  ...  On  the  7th  November,  1804,  Green  gave 
a  writing  under  his  hand  and  seal  to  the  defendant,  acknowledging 
himself  to  be  in  possession  of  the  improvements  of  lot  No.  80,  in  Junius, 
which  he  had  sold  to  the  defendant,  and  promising  to  deliver  up  the 
peaceable  and  quiet  possession  of  the  same  to  the  defendant,  his  heirs 
and  assigns,  on  the  1st  of  March  following.  .  .  . 

The  judge  said,  that  unless  the  plaintiff  consented  to  a  nonsuit  he 
should  charge  the  jury,  that  the  evidence  produced  by  the  defendant 
was  sufficient  to  support  the  plea  of  liberum  tenementum,  and  that 
the  same  might  be  given  in  evidence  under  the  general  issue.  He  then 
called  the  plaintiff,  who  submitted  to  a  nonsuit,  with  leave  to  move 
for  a  new  trial. 

Hopkins,  for  the  plaintiff.  .  .  .  Admitting  that  the  defendant  had 
a  right  of  entry,  this  could  only  justify  a  peaceable  and  formal  entry 
on  the  land,  for  the  purpose  of  vindicating  his  rights,  and  not  a  violent 
and  forcible  entry.  .  .  . 

T,  A,  Emmet  and  Riker,  contra.  ...  A  person  who  has  a  title  or 
right  of  entry  on  land  may  enter  with  force,  provided  it  is  not  made 
with  that  degree  of  force  which  would  amount  to  an  indictable  offence. 
A  person  cannot  be  indicted  for  a  bare  trespass,  though  stated  to  be 
vi  et  armis.  Indictments  under  the  statute  against  forcible  entries  and 
detainers,  have  been  frequently  quashed,  where  there  was  no  evil  or 
malicious  intent,  and  the  force  used  was  moderate.  .  .  .  Blackstone 
compares  the  right  of  entry  on  land,  by  the  real  owner,  to  the  right  of 
recaption  of  personal  property.  A  person  may  retake  his  own  property 
by  force;  and  though  he  may  be  liable  for  a  breach  of  the  peace,  yet 
no  action  of  trespass  lies;  and  if  the  person  who  enters  by  force,  has  a 
good  title,  no  action  of  trespass  will  lie.  Not  a  precedent  can  be  found 
for  an  action  of  trespass  in  such  a  case.  To  maintain  trespass,  there 
must  be  not  only  a  possession,  but  a  lawful  possession.  .  .  . 

Hopkins,  in  reply,  observed,  that  though  a  tenant  at  sufferance 
might  be  turned  out  by  the  landlord  or  owner,  yet  a  person  in  possession, 
and  claiming  title,  could  not  be  turned  out  by  force.  .  .  . 

Spencer,  J.,  delivered  the  opinion  of  the  court.  It  is  essential  to 
consider,  in  the  first  place,  the  rights  of  the  parties  in  the  premises.  .  .  . 
It  is  apparent  to  me,  that  the  plaintiff's  title,  upder  Murray  &  Mum- 
ford,  is  merely  colorable,  and  that  he,  in  fact,  gaiaed  nothing  from 
them;  and  that  the  plaintiff  must  be  considered  as  having  acquired 
his  possession  under  Green.  Consequently,  he  stands  precisely  in  his 
place,  and  must  be  regarded  as  a  tenant  at  sufferance.  ...  I  think 
the  nonsuit  was  correct. 

1.  Trespass  is  a  possessory  action,  founded  merely  on  the  possession, 
and  it  is  not  at  all  necessary  that  the  right  should  come  in  question. 
(Willes's  Rep.  221.)  If,  therefore,  the  defendant  can  show  himself 
entitled  to  the  land  itself,  or  to  the  possession,  he  cannot  be  rendered 
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responsible  to  a  person  having  neither  a  right  to  the  land  nor  to 
the  possession.  ...  At  common  law,  and  prior  to  the  statutes  to  pre* 
vent  forcible  entries,  wherever  a  right  of  entry  existed,  the  disseisee 
might  lawfully  regain  the  possession  by  force.  (2  Hawkins,  c.  64.) 
In  a  case  bearing  analogy  to  the  present,  of  personal  property,  the 
right  of  recaption  exists,  with  the  caution  that  it  be  not  exercised 
riotously  or  by  a  breach  of  the  peace;  for  should  these  accompany 
the  act,  the  party  would  then  be  answerable  criminally;  but  the  riot 
or  force  would  not  confer  a  right  on  a  person  who  had  none,  nor  would 
they  subject  the  owner  of  the  chattel  to  a  restoration  of  it  to  one  who 
was  not  the  owner.  With  respect  to  real  property,  the  owner  having 
a  right  of  entry,  may,  since  the  statutes,  enter  peaceably  upon  one  who 
is  in  possession  without  right,  by  the  very  terms  of  those  statutes. 
(3  Term  Rep.  292;  3  Bl.  Com.  174.)  If  the  entry  in  such  case  be  with 
a  strong  hand,  or  a  multitude  of  people,  it  is  an  offence  for  which  the 
party  entering  must  answer  criminally;  but  it  would  be  an  absurdity 
to  say,  that  he  must  also  be  responsible  in  damages  as  for  an  injury  to 
the  person  who  has  no  right,  but  is  himself  a  wrongdoer,  in  conse- 
quence of  his  illegal  entry.  ...  I  am  warr^ted,  therefore,  in  conclud- 
ing, that,  though  the  statutes  of  forcible  entry  and  detainer  have  so 
far  altered  the  common  law  as  to  render  persons  havmg  a  right  of 
entry  indictable  as  for  breach  of  the  peace  in  entering  forcibly,  yet, 
as  respects  the  civil  remedy,  it  remains  as  it  was  before  the  passing  of 
the  statutes;  and,  consequently,  where  the  party  entering  has  a  right 
to  the  possession,  he  cannot  be  made  answerable  in  damages  to  a  party 
who  has  not  right,  and  is  himself  a  tort-feasor.  .  .  . 

It  has  been  strongly  urged,  that  this  doctrine  tends  to  tumult  and 
violence,  which  the  law  ought  not  to  countenance;  but  sufficient  re- 
straints will  be  foUnd  in  the  remedy  by  indictment,  and  in  the  liberty 
with  which  jurors  will  give  damages  where  a  wrongdoer  undertakes 
to  enter  without  right.  In  one  point  of  view,  the  doctrine  is  salutary, 
inasmuch  as  it  will  lessen  the  inducements,  afforded  by  legal  delays, 
to  the  unjust  acquisition  of  the  possession  of  real  property.  But  with 
arguments  ab  inconvenienti  the  Court  has  no  concern,  if  the  law  is, 
as  I  think  it  to  be,  so  settled.  .  .  . 

*  2.  Very  different  considerations  are  applicable  to  an  action  for  an 
assault  and  battery  and  an  action  of  trespass  quare  clausum  fregit. 
In  an  action  for  the  personal  injury,  the  defendant,  who  is  not  in  pos- 
session, cannot  justify  an  entry  and  the  exercise  of  personal  violence; 
but  in  an  action  for  an  injury  to  the  land  itself,  he  may  justify  the 
force  as  respects  the  possession.  .  •  • 
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694.    REEDERr.  PURDY     ' 
Supreme  Court  of  Illinois.    1866 

41  /«.  279 

Appeai^  from  the  Circuit  Court  of  Kane  County;  the  Hon.  Isaac 
G.  Wilson,  Judge,  presiding. 

The  opinion  of  the  Court  contains  a  sufficient  statement  of  the  case. 

Mr.  S.  W.  Btovm,  for  the  appellants,  upon  the  principal  question 
arising  under  the  assignment  of  errors,  contended  that  the  person 
entitled  to  the  possession  of  the  same  may  enter  upon  the  person  in 
possession,  and  remove  him  and  his  goods,  with  such  gentle  force  as 
may  be  necessary  for  the  purpose.  Citing  4  Kent's  Com.  (3d  ed.) 
marg.  p.  118;  Taylor  v.  Cole,  3  Term,  431;  Overdeer  v.  Lewis,  1  Watts 
&  Serjeant;  Harvey  v,  Brydges,  14  M.  &  W.  437  (Exchequer).  .  .  . 

Mr.  B,  F,  Parks,  on  the  same  side. 

Messrs.  Wheaton  &  Searles,  for  the  appellees,  insisted  the  law  to 
be  otherwise,  that  a  person  who  is  the  owner  of  premises,  even  though 
he  has  the  right  of  possession,  has  no  right  to  enter  upon  another  who 
is  in  the  quiet  and  peaceful  possession  of  such  premises,  and  put  him 
out  by  force,  thereby  taking  the  law  into  his  own  hands,  in  violation 
of  the  statute  of  forcible  entry  and  detainer;  and,  if  he  does  so,  trespass 
will  lie.  .  .  .  Citing  Dustin  v.  Cowdry  et  al.,  23  Verm.  631;  Newton 
and  Wife  v.  Harland  et  al.,  1  Man.  &  Gr.  644  (39  Eng.  Com.  Law, 
681).  .  .  . 

Mr.  Justice  Lawrence  delivered  the  opinion  of  the  Court: 

These  two  cases,  although  separately  tried,  depend  upon  the  same 
facts  and  present  similar  questions,  and  it  will  be  paore  convenient  to 
dispose  of  both  in  one  opinion. 

In  October,  1862,  Reeder,  claiming  to  be  the  owner  of  a  house 
occupied  by  Purdy  and  his  wife,  entered  it,  accompanied  by  the  other 
appellants,  for  the  purpK)se  of  taking  possession.  Purdy  was  not  at 
home.  Mrs.  Purdy  refused  to  leave,  whereupon  Reeder  commenced 
putting  the  furniture  out  of  doors.  She  resisted  this,  and  he  seized 
her  and  held  her  by  the  wrists,  while  Baker,  one  of  the  co-defendants, 
continued  to  remove  the  furniture.  This  was  somewhat  damaged, 
and  some  slight  injury  was  done  to  the  wrists  of  Mrs.  Purdy  by  the 
force  applied  in  holding  her.  The  appellants  finally  abandoned  their 
attempt  to  take  possession  and  withdrew.  Two  actions  of  trespass 
have  been  brought,  one  by  Purdy  alone,  and  one  by  Purdy  and  wife 
jointly.  The  declaration  in  the  suit  brought  by  Purdy  contains  three 
counts,  the  first  being  for  the  assault  upon  his  wife,  the  second  for  the 
injury  to  the  personal  property,  and  the  third  for  breaking  his  close 
and  carrying  off  his  furniture.  The  declaration  in  the  suit  of  Purdy 
and  wife  contains  two  counts,  both  of  which  are  for  the  assault  upon 
the  wife.    There  were  pleas  of  not  guilty,  and  an  agreement  that  all 
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defences  might  be  made  under  them.  A  verdict  for  the  plaintiff  of 
$450  in  one  case  and  $500  in  the  other  was  returned  by  the  jury,  and  a 
judgment  was  rendered  upon  it,  from  which  the  defendants  appealed. 

1.  It  is  insisted  by  the  appellants  that  Reeder,  being  the  owner  of 
the  premises,  had  a  right  to  enter,  and  to  use  such  force  as  might  be 
necessary  to  overcome  any  resistance,  and  that  he  cannot  be  made 
liable  as  a  trespasser,  although  it  is  admitted  he  might  have  been 
compelled  to  restore  to  Purdy,  through  an  action  of  forcible  entry 
and  detainer,  the  possession  thus  forcibly  taken.  The  Court  below  in- 
structed otherwise,  and  this  ruling  of  the  court  is  assigned  for  error. 

We  should  not  consider  the  question  one  of  much  diiBBculty,  were  it 
not  for  the  contradictory  decisions  in  regard  to  it,  and  we  must  admit 
the  current  of  authorities,  up  to  a  comparatively  recent  period,  is 
adverse  to  what  we  are  convinced  must  be  declared  to  be  the  law  of 
this  State.  But  the  rule  can  not  be  said  to  have  been  firmly  or  author- 
itatively settled  even  in  England,  for  Erskine,  J.,  observes  in  Newton 
V.  Harland,  1  Man.  &  6r.  644  (39  E.  C.  581),  that  "  it  was  remarkable 
a  question  so  likely  to  arise,  should  never  have  been  directly  brought 
before  any  court  in  banc  until  that  case."  This  was  in  the  year  1840; 
and  all  the  cases  prior  to  that  time,  in  which  it  was  held  that  an  owner 
in  fee  could  enter  with  a  strong  hand,  without  rendering  himself  liable 
to  an  action  of  trespass,  seem  to  have  been  merely  at  nisi  prius,  like  the 
oft-quoted  case  of  Taunton  v.  Costar,  7  T.  R.  431.  Still;  this  was  the 
general  language  of  the  books.  But  the  point  had  never  received  such 
an  adjudication  as  to  pass  into  established  and  incontrovertible  law, 
and  a  contrary  rule  was  held  by  Lord  Lyndhurst  in  Hilary  v.  Gay, 
6  C.  &  P.  284  (25  E.  C.  L.  398).  But  in  Newton  v.  Harland,  abeady 
referred  to,  the  Court  of  Common  Pleas  gave  the  question  mature 
consideration,  and  finally  held,  after  two  arguments,  that  a  landlord 
who  should  enter  and  expel  by  force  a  tenant  holding  over  after  expira- 
tion of  his  term,  would  render  himself  liable  to  an  action  for  damages 
(for  battery).  But  the  later  case  of  Meriton  v.  Combs,  67  E.  C.  L.  788, 
seems  to  recognize  the  opposite  rule,  and  we  must,  therefore,  regard  a 
question,  which  one  would  expect  to  find  among  the  most  firmly  settled 
in  the  law,  as  still  among  the  controverted  points  of  Westminster 
Hall. 

In  our  coimtry  there  is  the  same  conflict  of  authorities.  In  New  York 
it  has  been  uniformly  held,  that,  under  a  plea  of  liberum  tenementum, 
the  landlord,  who  has  only  used  such  force  as  might  be  necessary 
to  expel  a  tenant  holding  over,  would  be  protected  against  an  action 
for  damages.  Hyatt  v.  Wood  [suproj  No.  593],  and  Ives  v.  Ives,  13 
John.  235.  In  Jackson  v.  Farmer,  9  Wend.  201,  the  Court,  while  recog- 
nizing the  rule  as  law,  characterized  it  as  ''harsh,  and  tending  to  the 
public  disturbance  and  individual  conflict."  Kent,  in  his  Commenta- 
ries, states  the  principle  in  the  same  manner;  but  in  the  later  editions 
of  the  work,  reference  is  made  by  the  learned  editor,  in  a  note,  to  the 
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case  of  Newton  v.  Harland,  above  quoted,  as  laying  down  '^the  most 
sound  and  salutary  doctrine."  In  Tribble  v.  Trance,  7  J.  J.  Marsh. 
598,  the  Court  held,  that,  notwithstanding  the  Kentucky  statute  of 
forcible  entry  and  detainer,  the  owner  of  the  fee,  having  a  right  of 
entry,  may  use  such  force  as  may  be  necessary  to  overcome  resistance 
and  protect  himself  against  an  action  of  trespass,  under  a  plea  of 
liberum  tenementum.  On  the  other  hand,  the  Supreme  Court  of  Mas- 
sachusetts has  held,  that,  although  trespass  quare  clausum  may  not 
lie,  yet,  in  an  action  of  trespass  for  assault  and  battery,  the  landlord 
must  respond  in  damages,  if  he  has  used  force  to  dispossess  a  tenant 
holding  over.  The  Court  say,  "  He  may  make  use  of  force  to  defend 
his  lawful  possession,  but  being  dispossessed,  he  has  no  right  to  recover 
possession  by  force  and  by  a  breach  of  the  peace."  Sampson  v,  Henry, 
11  Pick.  379.  .  .  .  But  by  far  the  most  able  and  exhaustive  discussion 
that  this  question  has  received,  was  in  the  case  of  Dustin  v,  Cowdry,  23 
Vt.  635,  in  which  Mr.  Justice  Redfield,  delivering  the  opinion  of  the 
Court,  shows,  by  a  train  of  reasoning  which  compels  conviction,  that; 
in  cases  of  this  character,  the  action  of  trespass  will  lie.  And  he  also 
says: 

^'Whether  the  action  of  trespass  quare  clausum,  or  assault  and  battery,  [will 
lie,]  is  immaterial,  as  under  this  declaration,  if  the^  defendant  had  pleaded  soil 
and  freehold,  as  some  of  the  cases  hold,  the  plaintiff  might  have  new  assigned 
the  trespass  to  the  person  of  the  plaintiff,  and  a  jury,  under  proper  instructions, 
would  have  (^ven  much  the  same  damages,  and  upon  the  same  evidence,  in  what- 
ever form  the  declaration  is  drawn." 

The  case  of  Massey  v.  Scott,  32  Vt.,  cited  as  inconsistent  with  this 
case,  does  not  in  fact  conflict  with  it.  It  only  holds  that  trespass  quare 
clausum  will  not  lie  in  behalf  of  a  tenant  for  an  entry  not  within  the 
statute  of  forcible  entry  and  detainer. 

In  this  conflict  of  authorities  we  must  adopt  that  rule  which,  in  our 
judgment,  rests  upon  the  sounder  reason.  We  cannot  hesitate,  and, 
were  it  not  for  the  adverse  decision  of  Coiuts  which  all  lawyers  regard 
with  profound  respect,  we  should  not  deem  the  question  obscured  by  a 
reasonable  doubt.  The  reasoning  upon  which  we  rest  our  conclusion 
lies  in  the  briefest  compass,  and  is  hardly  more  than  a  simple  syllogism. 
The  statute  of  forcible  entry  and  detainer,  not  in  terms,  but  by  nec- 
essary construction,  forbids  a  forcible  entry,  even  by  the  owner,  upon 
the  actual  possession  of  another.  Such  entry  is,  therefore,  unlaw- 
ful. If  unlawful,  it  is  a  trespass,  and  an  action  for  the  trespass  must 
necessarily  lie. 

It  is  urged  that  the  only  remedy  is  that  given  by  the  statute,  —  an 
action  for  the  recovery  of  the  possession.  But  the  law  could  not  expel 
him  who  has  entered  if  his  entry  was  a  lawful  entry;  and  if  not  law- 
ful, all  the  consequences  of  an  imlawful  act  must  attach  to  it.  The 
law  is  not  so  far  beneath  the  dignity  of  a  scientific  and  harmonious 
system  that  its  tribunals  must  hold  in  one  form  of  action  a  particular 
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act  to  be  so  illegal  that  immediate  restitution  must  be  made  at  the 
costs  of  the  transgressor,  end  in  another  form  of  action  that  the  same 
act  was  perfectly  legal  and  only  the  exercise  of  an  acknowledged  right. 
It  is  urged  that  the  owner  of  real  estate  has  a  right  to  enter  upon 
and  enjoy  his  own  property.  Undoubtedly,  if  hfe  can  do  so  without  a 
forcible  disturbance  of  the  possession  of  another;  but  the  peace  and 
good  order  of  society  require  that  he  shall  not  be  permitted  to  enter 
against  the  will  of  the  occupant,  and  hence  the  cominon-law  right  to  use 
all  necessary  force  has  been  taken  away.  He  may  be  wrongfully  kept 
out  of  possession,  but  he  cannot  be  pemiitted  to  take  the  law  into  his 
own  hands  and  redress  his  own  wrongs.  The  remedy  must  be  sought 
through  those  peaceful  agencies  which  a  civilized  community  provides 
for  all  its  members.  A  contrary  rule  benefits  only  that  condition  of 
society  in  which  the  principle  is  recognized  that 

He  may  take  who  has  the  power, 
And  he  may  keep  who  can. 

If  the  right  to  use  force  be  once  admitted,  it  must  necessarily  follow, 
as  a  logical  sequence,  that  so  much  may  be  used  as  shall  be  necessary 
to  overcome  resistance,  even  to  the  taking  of  human  life.  The  wisdom 
of  confining  men  to  peaceful  remedies  for  the  recovery  of  a  lost  posses- 
sion is  well  expressed  by  Blackstone,  book  4,  p.  148: 

"An  eighth  offence/'  he  says,  ''against  the  public  peace,  is  that  of  a  forcible 
entry  and  detainer,  which  is  committed  by  violently  taking  or  keeping  poeses* 
sion  of  lands  and  tenements  with  menaces,  force  and  anns,  and  without  the  au- 
thority of  law.  This  was  formerly  allowable  to  every  person  disseized  or  turned 
out  of  possession,  unless  his  entry  was  taken  away  or  barred  by  his  own  neglect 
or  other  circumstances,  which  were  explained  more  at  length  in  a  former  book. 
But  this  bring  found  very  prejudicial  to  the  public  peace,  it  was  thought  neces- 
sary, by  several  statutes,  to  restrain  all  persons  from  the  use  of  such  violent 
methods,  even  of  doing  themselves  justice,  and  much  more  if  they  have  no 
justice  in  their  claim.  So  that  the  entry  now  allowed  by  law  is  a  peaceable 
one;  that  forbidden,  is  such  as  is  carried  on  with  force,  violence,  and  unusual 
weapons." 

In  this  State,  it  has  been  constantly  held  that  an  entry  is  forcible, 
within  the  meaning  of  this  law,  that  is  made  against  the  will  of  the 
occupant. 

We  state,  then,  after  a  full  examination  of  this  subject,  that  in  our 
opinion  the  statutes  of  forcible  entry  and  detainer  should  be  construed 
as  taking  away  the  previous  common-law  right  of  forcible  entry  by  the 
owner,  and  that  such  entry  must  be  therefore  held  illegal  in  all  forma 
of  action. 

2.  In  order  to  prevent  misapprehension  we  would  say,  in  conclusion, 
that,  for  a  mere  entry  by  the  landlord  upon  the  possession  of  his  tenant 
holding  over,  unaccompanied  by  any  trespass  upon  either  the  person 
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or  personal  property  of  the  occupant,  only  nominal  damages  could 
be  recovered,  because  the  plamtiff  has  no  legal  right  to  the  possession. 
The  gravamen  of  actions  of  this  character  is  the  trespass  to  the  person, 
and  goods  and  chattels  of  the  tenant.  If,  for  example,  a  tenant  of  a 
house  should  remove  his  family  and  furniture  at  the  end  of  the  term, 
but  refuse,  without  reason,  to  surrender  the  key  to  his  landlord,  and 
still  claim  possession,  the  landlord  might,  nevertheless,  force  the  door 
of  his  vacant  house,  without  incurring  a  Uability  to  more  than  nominal 
damages.  He  would  be  liable  to  an  action  of  forcible  entry  and  detainer, 
and  to  an  action  of  trespass,  in  which  nominal  damages  would  be  re- 
covered, because  the  entry  would  be  unlawful,  but  to  nothing  more. 
But  for  an  entry,  while  the  house  is  still  occupied  by  the  family  and 
furniture  of  the  tenant,  and  for  forcibly  thrusting  them  into  the  street, 
or  attempting  to  do  so,  he  would  be  liable  to  such  damages  as  a  jury 
might  deem  the  case  to  require.  .  .  . 

The  judgment  in  both  of  these  cases  must  be  reversed  and  the  case 
remanded.  Reversed  and  remanded. 

696.  Sterling  v.  Warden.  (1871,  61  N.  H.  217,  232.)  Foster,  J.  ...  It 
is  clearly  the  English  law,  and,  as  we  believe,  the  strongly  preponderating  opin- 
ion of  the  American  Courts,  that  no  civil  action  lies  against  a  landlord  for  regain- 
ing with  force  the  x>068e88ion  of  the  demised  premises,  unless  there  is  an  excess  of 
force,  and  then  only  for  such  excess.  ...  In  Harvey  v.  Brydges,  14  M.  &  W. 
437,  Parke,  B.,  la3rB  dowU  the  law  in  these  terms:  "Where  a  breach  of  the  peace 
has  been  committed  by  a  freeholder,  who,  in  order  to  get  possession  of  his  land, 
assaults  a  person  wrongfully  holding  possession  of  it  against  his  will,  although  the 
freeholder  may  be  responsible  to  the  public  in  the  shape  of  an  indictment  for  a 
forcible  entry,  he  is  not  liable  to  the  other  party.  I  cannot  see  how  it  is  possible 
to  doubt  that  it  is  a  perfectly  good  justification,  that  the  plaintiff  was  in  posses- 
sion of  the  land  against  the  will  of  the  defendant,  who  was  the  owner,  and  that 
he  entered  upon  it  accordingly,  even  though  in  so  doing  a  breach  of  the  peace 
was  committed."  Alderson,  B.,  concurred.  And  this  doctrine  has  been  fuUy 
confirmed  in  Blades  v,  Higgs,  10  C.  B.  N.  S.  713.  See  also  Pollen  v.  Brewer,  7  C. 
B.  N.  S.  371;  Davison  v.  Wilson,  11  Ad.  &  E.  N.  S.  890  (63  Eng.  Com.  Law); 
Burling  v.  Read,  11  Ad.  &  E.  N.  R  906;  Davis  v,  Burrell,  10  C.  B.  821;  Patrick 
V,  Colerick,  3  M.  &  W.  483.  The  result  of  English  authority  then  is,  that  an 
entry  by  the  landlord  with  force  is  illegal  only  to  the  extent  of  the  penalties  pro- 
vided by  the  statutes  of  forcible  entry  and  detainer,  or  other  criminal  process, 
and  that  no  right  of  common-law  action  by  the  tenant  is  to  be  inferred  from  the 
statutory  prohibition. 

If  we  turn  now  to  the  American  cases,  we  shall  find  the  law,  as  indicated  by 
the  English  authorities,  even  more  strongly  and  unequivocally  maintained.  Such 
is  the  purport  of  the  decisions,  without  disturbance  of  the  current,  setting  in  one 
direction,  in  the  States  of  Massachusetts,  New  York,  Pennsylvania,  North 
Carolina,  South  Carolina,  New  Jersey,  Kentucky,  Missouri,  and  probably  in 
some  other  jurisdictions.  And  in  our  own  State,  although  the  subject  does  not 
seem  to  have  been  laigely  discussed  (perhaps  because  the  principle  has  been  re- 
garded as  too  firmly  established  to  admit  of  serious  question),  the  authorities 
point  unmistakably  in  the  same  direction.   See  Wilde  v.  Cantillon,  1  Johns.  Cas. 
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123;  Hyatt  v.  Wood,  4  Johns.  150.  .  .  .  The  Vermont  cases  may  seem  to  be 
somewhat  oonflictiBg.  .  .  .  But  in  Dustin  v,  Cowdry,  23  Vt.  631,  the  Court 
held  a  different  doctrine  [and  declared  the  force  unjustifiable]  placing  the  deci- 
sion upon  the  authority  of  the  then  recent  decisions  of  Newton  v.  Harland,  1  M.  & 
G.  644,  and  Hillaiy  v.  Gay,  6  C.  &  P.  2S4;  the  Court,  after  a  full  consideration  of 
these  cases,  remarking,  —  "This  is  the  latest  declaration  of  the  Courts  of  West- 
minster Hall  upon  this  subject.  .  .  .  We  have  no  disposition  to  add  anything  in 
regard  to  the  true  construction  of  law  as  derived  from  the  decisions  of  the  Courts 
of  Westminster  Hall,  and  we  think  the  decisions  of  the  English  Courts  as  to  the 
common  law  or  the  construction  of  ancient  statutes  are  to  be  regarded  of  para- 
mount authority." 

Now  concerning  these  English  cases,  —  Hillary  v.  Gay  and  Newton  v,  Har- 
land  (the  only  two  English  cases  which  seem  to  be  in  opposition  to  the  otherwise 
uniform  current  of  English  authority)  —  it  is  sufficient  to  remark  that,  in  the 
latter  case,  Au>brsok,  B.,  dissenting  from  the  opinion  of  the  majority  of  the 
Court,  denied  the  authority  of  the  former  nisi  prius  decision,  which  was  subse- 
quently disowned  in  Harvey  v,  Biydges,  14  M.  &  W.  437;  that  the  authority  of 
Newton  v,  Harland  was  "much  questioned"  by  Cseswbll,  J.,  in  Davis  v. 
Burrell,  10  C.  B.  825;  substantially  overruled  in  Pollen  v.  Brewer,  7  C.  B.  N.  S. 
373  (opinion  by  Erle,  C.  J.);  and  that  the  supposed  authority  of  both  cases, 
shaken  as  we  have  seen  by  the  subsequent  English  cases,  was  expressly  rejected 
m  the  comparatively  recent  case  of  Blades  v.  Biggs,  10  C.  B.  N.  S.  713.  .  .  . 
Professor  Washburn  (1  Real  Prop.  *395-*397)  reviews  at  some  length  the  Eng- 
lish and  American  cases,  remarking  that  ''that  law,  as  generally  adopted  in  the 
United  States,  may  be  assumed  to  be  substantially  as  laid  down  by  Baron 
Parks  "  in  Harvey  v,  Brydges;  and  sums  up  as  follows:  "Upon  a  review  of  all 
these  cases,  the  weight  of  authority  seems  to  be  in  favor  of  the  common-law  right 
of  the  owner  of  land  to  recover  possession  of  his  premises  by  force,  of  which 
another  is  wrongfully  in  possession,  provided  no  more  is  employed  than  becomes 
necessary  by  the  resistance  interposed  by  the  tenant  to  prevent  his  r^aining 
possesdon  peaceably,  especially  if  his  entry  be  peaceable." 

And  to  this  conclusion  we  are  inclined  to  subscribe,  regarding  it  as  founded 
upon  reason  as  well  as  authority.  We  think  it  will  be  found,  upon  a  careful  ex- 
amination of  the  cases,  that  the  opposite  conclusion,  reached  by  some  judges  in 
earlier  times,  rests  mainly  upon  a  ground  not  available  in  this  State,  namely, 
that  the  statutes  of  forcible  entry  and  detainer  have  by  implication  superseded 
and  forbidden  the  summary  remedy  afforded  and  justified  by  the  common  law. 
Since  the  repeal  of  our  statute  forbidding  forcible  entries,  no  such  implications 
can  be  suggested  by  the  plaintiff  here.  On  the  contrary,  the  argument,  if  any  is 
to  be  drawn  from  the  repeal  of  the  statute,  would  seem  to  be,  that  the  right  of 
parties  to  redress  by  entry  is  to  be  regarded  as  sustained  by  the  principles  of  the 
conmion  law.  .  .  •  ^ 

The  plaintiff's  tree  grew  so  that  its  branches  protruded  over  the  boundary 
into  the  space  over  the  defendant's  land.  The  defendant  without  notice  cut  off 
the  overhanging  branches.  Is  he  liable  in  trespass?  (Lemmon  v.  Webb,  1894, 
3Ch.l;  1895,  App.  Cas.  1.) 

The  plaintiff  was  a  tenant  whose  lease  had  expired.  On  demand  by  the  land- 
lord-defendant, the  plaintiff  i^used  to  g^ve  up  the  keys,  and  the  defendant  took 
them  from  him  by  force.  What  action  has  the  plaintiff?  (1898,  Barr  v.  Post, 
56  Nebr.  698,  77  N.  W.  123.) 
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Topio  5.    Abatement  of  a  Nnlsanoe 

507.  Sib  William  Blackstone.  Commentaariea  on  the  Laws  of  England, 
(1763-1765.  Book  III,  p.  3.)  A  fourth  species  of  remedy  by  the  mere  act  of  the 
party  injured,  is  th/e  abatement,  or  removal,  of  nuisances.  What  nuisances  are, 
and  their  several  species,  we  shall  find  a  more  proper  place  to  inquire  under 
some  of  the  subsequent  divisions.  At  present  I  shall  only  observe,  that  whatso- 
ever unlawfully  annoys  or  doth  dama^  to  another  is  a  nuisance;  and  such  nui- 
sance may  be  abated,  that  is,  taken  away  or  removed,  by  the  party  aggrieved 
thereby,  so  as  he  commits  no  riot  in  the  doing  of  it.  If  a  house  or  wall  is  erected 
BO  near  to  mine,  that  it  stops  my  ancient  lights,  which  is  a  private  nuisance,  I 
may  enter  my  neighbour's  land,  and  peaceably  pull  it  down.  Or  if  a  new  gate  be 
erected  across  the  public  highway,  which  is  a  common  nuisance,  any  of  the 
king's  subjects  passing  that  way  may  cut  it  down,  and  destroy  it.  And  the 
reason  why  the  law  allows  this  private  and  summary  method  of  doing  one's 
self  justice,  is  because  injuries  of  this  kind,  which  obstruct  or  annoy  such  things 
as  are  of  daily  convenience  and  use,  require  an  immectiate  remedy;  and  cannot 
wait  for  the  slow  progress  of  the  ordinary  forms  of  justice. 

598.  Anon.  A  Treatise  concerning  Trespaea  Vi  et  Armis,  (1704,  p.  180.)  Of 
justification  by  prostemation  of  a  Nusance.   Trespass  for  entering  his  close,  and 


The  plaintiff's  house  having  been  sold  on  execution  to  the  defendant  for  a 
debt,  the  defendant  entered  the  house,  which  was  vacant,  and  caused  the 
plaintiffs  furniture  to  be  removed  to  a  storehouse,  no  notice  being  given  before- 
hand to  the  plaintiff.  Is  the  defendant  liable  in  trover  or  trespass?  (1883,  Bur- 
gess V.  Graffftm,  18  Fed.  251.) 

On  the  expiration  of  the  plaintiff's  lease,  the  defendant-landlord  entered  and 
removed  the  plaintiff's  goods.  Was  this  justifiable?  (1899,  Mershon  v.  Williams, 
62  N.  J.  L.  779,  42  Atl.  778.) 

The  plaintiff  was  a  mortgagor,  the  defendant  the  mortgagee.  The  mortgage 
having  been  foreclosed,  and  the  plaintiff  not  having  left  the  premises,  the  de- 
fendant entered  and  evicted  him  by  force.  What  action  has  the  plaintiff? 
(1897,  Page  v.  Dwight,  170  Mass.  29,  48  N.  E.  850.) 

The  plaintiff  unlawfully  set  posts  into  the  defendant's  land  (the  plaintiff's 
claim  of  ownership,  in  the  boundary  dispute,  being  unfounded).  The  defendant 
pulled  them  out.  The  plaintiff  set  them  in  again.  Then  the  defendant  sawed 
them  off.  Was  this  justifiable?  1894,  Kendall  v.  Green,  67  N.  H.  557,  42 
Atl.  178.) 

The  plcdntiff's  hens  repeatedly  trespassed  on  the  defendant's  land.  The  de- 
fendant warned  the  plaintiff  that  he  would  kill  them.  The  plaintiff  failed  ag^  to 
keep  them  off.  The  defendant  then  killed  them  and  placed  them  in  the  defend- 
ant's dooryard.  Is  the  defendant  liable?  (1871,  Clark  u.  Keliher,  107  Mass. 
406.) 

The  plaintiff  was  trespassing  with  other  boys  in  the  defendant's  kitchen.  To 
frighten  them  away,  the  defendant  spilled  a  kettle  of  hot  water  on  the  stove.  The 
water  splashed  and  scalded  the  pluntiff's  legs.  Is  the  defendant  liable?  (1899, 
Pahner  i^.  Gordon,  173  Mass.  410,  53  N.  E.  909.) 

The  plaintiff's  hens  repeatedly  trespassed  on  the  defendant's  premises.  After 
repeated  warnings,  the  defendant  killed  the  hens.  Was  this  justifiable?  (1900, 
Nesbett  v.  Wilbur,  177  Mass.  200,  58  N.  E.  586.) 

Notes: 

''Trespasser,  expulsion  of:  when  trespasser  is  sick."    (C.  L.  R.,  VIII,  513.) 
"Propierty:  right  to  defend  against  felony:  mechanical  appliances."    (C.  L. 
R.,  IX,  720,  737.)] 
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casting  down  his  hurdles  fixt  to  has  freehold.  Defendant  pleads  that  the  place 
where  is  communis  i^tea,  in  such  a  village  and  a  place  of  market  there,  and  cus- 
tom prescribes  to  place  stalls  there,  and  for  that  the  hurdles  were  there  fixt  he 
cast  them  down.  It  seems  that  action  lies  not,  for  the  place  where  is  communis 
platea,  and  erecting  of  hurdles  there  a  nusance,  which  any  man  may  throw 
down.  ...  I  Levins,  184,  Popham  and  Wooloott. 

599.  Rex  v.  Rosewell.  (1698,  2  Salk.  459.)  If  H.  builds  a  house  so  near 
mine  that  he  stops  my  light,  or  shoots  the  water  upon  my  house,  or  is  in  any 
other  way  a  nuisance  to  me,  I  may  enter  upon  the  owner's  soil  and  pull  it  down; 
and  for  this  reason  only  a  small  fine  was  set  upon  the  defendant,  in  an  indictment 
for  a  riot  in  pulling  down  some  part  of  a  house,  it  being  a  nuisance  to  his  lights, 
and  the  right  found  for  him  in  an  action  for  stopping  his  lights. 

600.  Penbuddock's  Case.  (1599,  Jenkins  Cent.  Cas.,  No.  LVII.)  A. 
builds  an  house,  so  that  it  hangs  over  the  house  of  B.,  and  is  a  nusance  to  him; 
A.  makes  a  feoffment  of  his  house  to  C,  and  B.  a  feoffment  of  his  house  to  D., 
and  the  nusance  continues:  now  D.  cannot  abate  the  said  nusance,  or  have  a 
quod  permittat  for  it,  before  he  makes  request  to  G.  to  abate  it;  for  C.  is  a 
stranger  to  the  wrong.  It  would  be  otherwise  if  A.  had  continued  his  estate; 
for  he  did  the  wrong.  But  after  request,  and  before  prejudice  sustained,  D. 
may  abate  the  nusance,  C.  having  the  house.  So  adjudged  and  affirmed  in 
error.  .  .  • 

601.    PERRY  V.  PHIPPS 

SUPBEME  COUBT  OF  NoRTH  CaBOUNA.      1849 

10  /red.  259 
[Printed  arOe,  as  No.  561.] 

602.    BRIGHTMAN  v.  BRISTOL 
SupREaiE  Judicial  Coubt  of  Maine.    1876 

65  Afe.  426 

On  exceptions.  Case,  under  R.  S.  1857,  c.  123,  §  8,  for  three-fourths 
of  the  value  of  a  porgy-oil  factory  situate  in  Bristol  alleged  to  have 
been  destroyed  by  a  mob,  April  29,  1868.    The  plea  was  not  guilty. 

At  the  trial  at  the  October  term,  1871,  it  appeared  that  the  plaintiffs 
built  the  buildings  in  question,  were  in  the  occupancy  of  them  at  the 
time  of  their  destruction,  and  had  been  occupying  them  for  some  time 
previous,  under  a  claim  of  ownership  not  seriously  questioned.  The 
factory  consisted  of  three  buildings,  containing  the  machinery  and 
apparatus  thereto  affixed.  .  .  .  John  Carter,  a  watchman  employed 
by  the  plaintiffs,  testified  to  the  manner  of  the  destruction;  that  he 
watched  from  the  last  of  March,  1869,  to  October;  that  at  the  time  the 
factory  was  burned,  April  29,  1868,  he  was  on  his  guard  armed  with  a 
common  musket  loaded  and  had  another  gun  at  the  watch  house  near 
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by;  that  between  twelve  and  one  o'clock,  a  starlight  night,  he  saw  a 
boat  with  five  men  approaching;  he  hailed,  they  answered;  that  he 
forbade  their  landing,  but  they  did  land,  disarmed  him;  that  six  other 
boats  with  some  thirty  or  more  men  in  all,  armed  with  guns,  landed 
and  in  a  short  time  the  factory  was  on  fire  and  consumed.  ... 

The  defendants'  counsel  offered  to  prove,  by  the  plaintiif  Brightman 
and  others,  the  strong  and  offensive  odors  arising  from  the  factory,  to 
show  that  it  was  a  public  nuLsance,  and  a  nuisance  to  the  people  residing 
in  the  vicinity;  but  all  evidence  to  show  the  factory  a  nuisance  was 
excluded.  There  was  evidence  on  both  sides  tending  to  show  that  there 
was  a  strong  prejudice  and  hostility  against  porgy  factories  existing 
among  a  large  portion  of  the  community  around  about. 

The  defendants  requested  the  Court  to  instruct  the  jury:  I.  That 
if  the  plaintiffs  erected  and  maintained  their  factory,  with  a  stationary 
steam  engine,  without  a  license  therefor  from  the  municipal  officers  of 
the  town  of  Bristol,  and  used  the  said  engine  for  operating  their  works, 
it  was  common  nuisance.  II.  That  if  the  said  factory  was  operated 
by  the  plaintiffs  in  such  manner  as  to  make  it  a  conmion  nuisance, 
and  was  a  common  nuisance,  and  such  character  of  the  factory  caused 
or  contributed  to  the  destruction  of  the  property  in  the  manner  alleged, 
the  plaintiffs  cannot  recover.  .  .  . 

The  first  and  second  requests  were  not  given,  and  the  presiding 
judge  gave  no  instructions  on  those  points,  but  excluded  them  from 
the  consideration  of  the  jury.  .  .  .  The  jury  returned  a  verdict  for 
the  plaintiffs  for  $3,119.90,  and  the  defendants  alleged  exceptions. 

J.  Baker,  for  the  defendants. 

A.  P.  Gould  &  J.  E,  Moore,  for  the  plaintiffs. 

Appleton,  C.  J.  This  is  an  action  on  the  case  under  R.  S.  1857, 
c.  123,  §  8,  to  recover  three-fourths  of  the  value  of  a  porgy-oil  factory, 
alleged  to  have  been  burnt  and  destroyed  by  a  mob,  on  29th  April, 
1868.  A  verdict  was  rendered  in  favor  of  the  plaintiffs,  and  the  case 
comes  before  us  upon  exceptions  to  the  ruling  of  the  presiding  justice. 

I.  The  defendants'  counsel  offered  to  show  that  strong  and  offensive 
odors  arose  from  plaintiffs'  factory,  and  that  it  was  a  public  nuisance, 
and  a  nuisance  to  those  residing  in  its  vicinity,  but  all  evidence  to 
show  the  factory  a  nuisance  was  excluded. 

It  may  be  conceded  that  the  factory  is  a  nuisance  within  the  pro- 
visions of  R.  S.  1857,  c.  17,  §  1,  and  that  the  noxious  exhalations,  offensive 
smells,  and  stench  arising  from  its  operations  approximate  to  the 
unbearable.  But  the  manufacture  is  not,  in  and  of  itself,  unlawful. 
It  is  not  prohibited.  It  is  sanctioned,  if  carried  on  in  a  place  which 
has  been  duly  assigned  for  such  manufacture.  The  statute  does  not 
require  the  destruction  of  the  buildings  or  of  the  machinery  used  in 
its  operations,  but  that  the  business  should  not  be  carried  on  at  a  place 
where  from  its  location  it  would  be  a  nuisance.  The  statute,  givnng 
the  power  of  abatement  after  conviction  upon  due  process,  does  not 
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in  addition  confer  upon  an  irresponsible  public  the  right  to  enforce 
the  penalties  it  establishes,  without  process  of  law.  A  lawful  business 
may  so  be  carried  on  as  to  become  a  nuisance.  Undoubtedly  in  certain 
cases  and  under  certain  limitations,  nuisance  may  be  abated  by  those 
specially  aggrieved  thereby.  But  when  the  subject  matter  of  complaint 
is  lawful  per  se,  and  the  nuisance  consists  not  in  the  business  itsdf, 
but  in  the  unsuitable  place  in  which  it  is  carried  on,  its  abatement 
must  be  by  the  judgment  of  the  court  and  by  the  officers  of  the  law 
carrying  into  effect  such  judgment,  and  not  by  the  blind  fury  of  a 
tumultuous  mob.  Only  so  much  must  be  abated  as  constitutes  the 
nuisance.  If  it  consists  in  the  use  of  a  building,  such  use  must  be  pro- 
hibited and  punished.  If  the  location  is  what  constitutes  the  nuisance, 
it  must  be  removed. 

These  views  are  sustained  by  an  almost  unbroken  series  of  decisions. 
In  Rex  f.  Pappineau,  1  Strange  686,  the  defendant  was  indicted  for  a 
nuisance  by  reason  of  his  tannery,  and  fined  £100.  A  writ  of  error  was 
brought,  and  one  of  the  reasons  given  for  its  reversal  was,  "that  the 
judgment  was  erroneous  for  want  of  an  adjudication  that  the  nuisance 
be  abated." 


If 


But/'  says  Lord  Raymond,  "regularly  the  judgment  ought  to  be,  to  abate 
80  much  of  the  thing  as  makes  it  a  nuisance.  ...  If  a  dye-house  or  any  stinking 
trade  were  indicted,  you  shall  not  pull  down  the  house  where  the  trade  was 
carried  on."  .  .  . 

In  Gray  v.  Ayers,  7  Dana  375,  it  was  held  that  what  constitutes  the 
nuisance  should  be  abated,  but  not  by  the  destruction  of  the  house, 
the  use  of  which  and  the  practices  therein  constituted  the  nuisance, 
and  not  the  house  itself. 

"Although,"  remarks  Mabshall,  J.,  "the  destruction  of  the  house  might 
have  been  the  most  effectual  mode  of  suppressing  the  nuisance,  yet  the  house 
itaelf  was  not  a  nuisance,  nor  necessarily  the  cause  of  one.  Its  destruction  was 
not  a  necessary  means  of  abating  the  nuisance;  and  as  the  right  of  abating  is  con- 
fined to  that  which  is  the  nuisance,  or  which  actually  produces  or  must  necessa- 
rily produce  it,  the  right  upon  the  case  made  out  in  the  plea  did  not  extend  to  the 
destruction  of  the  house." 

In  Ely  V.  Supervisors  of  Niagara  Co.,  36  N.  Y.  297,  a  similar  case 
of  the  destruction  of  a  house  of  ill  fame  came  before  the  Court. 

"The  property  of  the  plaintiff  was  not  put  beyond  the  pale  of  the  laVs  pro- 
tection," remarked  Scrugham,  J.,  "by  her  detestable  and  criminal  condition. 
She  still  had  the  right  to  expect  and  rely  implicitly  upon  the  zeal  and  ability  of 
the  proper  officers  to  defend  her  house  and  furniture  against  the  unlawful 
efforts  of  any  public  indignation  her  evil  practices  might  provoke." 

The  same  views  are  fully  sustained  in  Massachusetts  by  the  opinion 
of  Shaw,  C.  J.,  in  Brown  v.  Perkins,  12  Gray  89,  and  in  Rhode  Island 
by  that  of  Ames,  C.  J.,  in  State  v.  Paul,  5  R.  1. 185.  .  .  . 
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The  decisions,  to  which  the  learned  counsel  for  the  defendants  in  his 
able  and  elaborate  argument  has  called  our  attention,  will  not  be  found 
upon  examination  adverse  to  the  conclusions  to  which  we  have  arrived. 
In  Underbill  v,  Manchester,  45  N.  H.  214,  a  suit  was  brought  against 
the  defendant  town  for  the  damages  caused  by  the  destruction  of  the 
plaintiff 's  property  by  a  mob.  The  plaintiff  kept  a  saloon.  The  property 
destroyed  consisted  of  spirituous  liquors,  the  fixtures  of  a  bar,  and  the 
furniture  of  the  saloon.  The  Court  held  the  plaintiff  could  not  recover, 
because  his  business  led  to  drunkenness  and  disorder,  and  by  the 
provisions  of  the  ''act  making  cities  and  towiis  liable  for  damages 
caused  by  mobs  or  riots"  it  is  provided  that  "no  person  or  persons 
shall  be  entitled  to  the  benefits  of  this  act,  if  it  shall  appear  that  the 
destruction  of  his  or  her  property  was  caused  by  his  or  their  illegal  or 
improper  conduct."  The  Court  held  that  ''the  illegal  and  improper 
conduct"  of  the  plaintiff  in  keeping  a  grog  shop,  was  to  be  regarded 
as  the  cause  of  the  destruction  of  his  property.  Its  decision  is  placed 
entirely  upon  the  peculiar  language  of  the  statute.  Doe,  J.,  in  his 
opinion,  however,  says  that  "  the  rioters  are  liable  to  the  plaintiff  for 
the  damage  done  by  them.  His  property,  though  solely  used  in  violation 
of  law,  could  not  be  lawfully  destroyed  except  under  process  of  law. 
Brown  v.  Perkins,  12  Gray,  89.  Woodman  r.  Hubbard,  25  N.  H.  67." 
But  the  peculiar  language  of  the  New  Hampshire  statute,  upon  which 
alone  the  judgment  of  the  Court  is  based,  is  not  to  be  found  in  our 
statutes;  and  without  such  statutory  provision,  it  is  obvious,  that  the 
views  of  that  Court  are  in  accordance  with  those  we  have  expressed.  .  .  . 
In  Meeker  v.  Van  Rensselaer,  15  Wend.  397,  the  destruction  by  in- 
dividuals of  a  dwelling  house,  during  the  prevalence  of  the  Asiatic 
cholera,  which  was  cut  up  into  small  apartments,  inhabited  by  po(x 
people  in  a  filthy  condition  and  calculated  to  breed  disease,  was  sanc- 
tioned on  the  ground  that  it  was  a  nuisance  and  "  that  there  was  no 
other  way  to  correct  the  evil  but  by  pulling  down  the  building."  But 
this  case  has  been  doubted  in  Welch  v,  Stowell,  2  Mich.  332;  and,  in  a 
subsequent  case  in  New  York,  the  Court  say  that  it  can  only  be  sus- 
tained upon  the  ground  that  in  no  other  way  could  the  safety  of  the 
public  be  preserved.  In  Lord  tJ.  Chadboume,  42  Maine  429,  a  suit  was 
brought  for  the  value  of  liquor  kept  for  sale  in  violation  of  the  statutes 
of  the  State,  and  it  was  held  not  maintainable,  among  other  reasons, 
because  it  was  provided  by  statute  that  "no  action  of  any  kind  shall  be 
maintained  in  any  court  in  this  state  either  in  whole  or  in  part  for  in- 
toxicating or  spirituous  liquors,"  &c.  The  status  of  the  liquors  was 
illegal.  They  were  held  for  illegal  piu*poses,  and  with  the  design  of  vio* 
lating  the  statute.  Not  so  in  this  case.  The  plaintiff  was  engaged  in  a 
lawful  business.  If  the  place  of  his  manufacturing  was  improper,  that 
was  to  be  determined  by  a  jury,  not  by  a  mob  of  men  in  disguise .... 

II.  It  is  provided  by  c.  17,  §  17,  that  a  stationary  engine  is  not  to 
be  used  without  license,  and  by  §  19,  that  "any  such  engine  erected 
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without  a  license  shall  be  deemed  a  common  nuisance  without  any 
other  proof  than  its  use" 

But  the  engine  is  not  per  se  a  nuisance.  It  may  become  one,  when 
it  endangers  "the  safety  of  the  neighborhood."  The  remedy  of  the 
party  aggrieved  is  by  indictment,  not  by  the  summary  destruction  of 
the  engine.  By  §  20,  the  municipal  officers  of  the  town  m  which  it  is 
erected  have  the  same  authority  to  abate  and  remove  it  when  erected 
without  a  license  as  is  given  to  the  health  committee,  or  health  officer, 
in  c.  14,  for  the  removal  or  discontinuance  of  the  nuisance  therein 
mentioned  —  that  is,  by  c.  14,  §  16,  they  may,  after  notice,  remove 
them  at  the  expense  of  the  owner,  and  if  he  neglects  or  unreasonably 
delays  he  will  be  liable  to  a  fine  of  one  hundred  dollars. 

The  plaintiffs'  engine  may  be  a  nuisance  in  the  particular  locality 
of  its  use,  but  its  destruction  is  not  necessary  to  its  abatement.  It 
may  be  unlawful.  So  too  are  riots  and  mobs.  But  mobs  cannot  set  up 
their  own  criminal  acts  as  affording  an  exemption  from  the  conse- 
quences of  their  wrong  doings.  .  .  .  Exceptions  overruled. 

Walton,  Dickerson,  Babrows,  Danforth  and  Virgin,  JJ., 
concurred. 

603.    FIELDS  v.  STOEXEY 
Supreme  Court  op  Pennsylvania.    1882 

99  Pa.  306 

January  6th,  1882.  Before  Sharswood,  C.  J.,  Mercur,  Gordon, 
Paxson,  Trunkey,  Sterrett,  and  Green,  JJ.  Error  to  the  Court 
of  Common  Pleas  No.  1,  of  Philadelphia  County:  Of  January  Term 
1880,  No.  329. 

Trespass,  by  George  F.  Fields  against  William  S.  Stokley,  to  recover 
damages  for  the  destruction  of  a  wooden  building  belonging  to  the 
plaintiff  which  had  been  torn  down  and  demolished  by  defendant's 
orders.  Pleas,  not  guilty,  and  a  special  plea,  to  which  a  demurrer  was 
sustained. 

Defendant  then  filed  an  additional  plea,  all  the  facts  set  forth  in 
which  were  admitted  on  the  trial,  to  wit:  That  the  defendant  was,  in 
September,  1876,  at  the  date  of  the  alleged  trespass,  mayor  of  Phila- 
delphia, and  also  a  citizen,  tax-payer  and  property  owner;  that  the 
United  States  Centennial  Exhibition  was  then  in  progress  at  Fairmount 
Park;  that  the  plaintiff  and  others,  in  violation  of  an  ordinance  of  the 
council,  had  erected  on  Elm  Avenue,  bordering  on  the  Exhibition 
grounds,  numbers  of  wooden  booths,  sheds,  shanties  and  buildings, 
composed  wholly  of  highly  combustible  materials,  insufficiently  pro- 
vided with  chimneys  or  protected  against  fire,  that  of  the  plaintiff 
being  occupied  as  a  bar-room,  and  the  resort  of  disorderly  persons; 
that  the  said  premises  were  in  close  proximity  to  the  buildings  of  the 
city,  state,  and  other  buildings  of  the  International  Exposition,  which 
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were  thereby  imperilled.  That  the  grand  jury  made  a  special  pre- 
sentment to  the  quarter  sessions  of  the  said  wooden  buildings  as  com- 
mon nuisance,  dangerous  to  life  and  property;  whereupon  the  judge 
then  holding  said  coiurt,  ordered  the  defendant,  as  mayor,  to  abcte 
said  nuisance  by  tearing  down  and  removing  said  buildings,  if  the 
owners  thereof,  after  forty-eight  hours'  notice,  failed  so  to  do;  and 
the  plaintiff,  having  failed  to  remove  the  building  in  question  after 
notice,  the  defendant  caused  the  same  to  be  torn  down,  doing  as  little 
damage  as  he  reasonably  could,  etc.  .  .  . 

In  the  general  charge,  the  judge  said:  ^'The  first  question  which 
arises  in  this  case  is,  was  or  was  not  this  building,  thus  taken  down  by 
the  mayor,  a  nuisance?  ...  If  you  find  it  to  be  a  nuisance,  then  I  say 
that  the  defendant  must  justify  himself  under  the  fact  that  it  was  a 
nuisance,  and  especially  acting  as  the  head  of  a  great  municipality. 
..."  Verdict  and  judgment  for  the  defendant.  The  plaintiff  took 
this  writ  of  error,  signing  for  error,  (1)  the  refusal  of  the  court  to  affirm 
his  point,  as  above,  and,  (2)  ''  that  the  entire  charge  was  calculated 
to  mislead  the  jury  in  this,  that  a  wooden  building  erected  on  private 
freehold  could  be  a  public  nuisance;  and  that,  without  conviction  or 
indictment,  or  a  decree  of  a  Coiurt,  an  individual  who  was  a  mayor 
could  abate  it  at  his  will." 

Dwdd  W.  Sellers,  for  the  plaintiff  in  error.  .  .  .  No  individual  has 
the  right  to  abate  a  purely  public  nuisance,  i.  e.,  one  that'  does  not 
damage  one  individual  of  the  community  more  than  another.  In  such 
case  the  fact  that  the  defendant  was  mayor  of  the  city  is  no  justifica- 
tion. Every  man  proceeds  to  abate  any  nuisance  at  his  peril;  if  he 
misjudges,  he  is  answerable  in  damages.  There  may  be  circumstances 
which  do  not  admit  of  the  delay  involved  in  an  appeal  to  the  law  for 
redress,  as  in  case  of  an  existing  conflagration,  but  this  was  not  such 
a  case.  ... 

Wm,  Nelson  West,  city  solicitor,  and  C.  E.  Morgan,  Jr.,  assistant 
dty  solicitor  (Rufus  E,  Shapley  with  them),  for  the  defendant  in  error. 
Apart  from  the  right  of  the  defendant,  as  mayor  or  in  his  individual 
capacity,  to  abate  what  was  a  nuisance  public  and  private,  his  action 
was  justifiable  on  the  ground  of  paramount  necessity.  Under  tlie 
peculiar  circumstances  attending  the  holding  of  the  International 
Exposition  the  danger  to  life  and  property  caused  by  the  collection  of 
wooden  buildings  known  as  "  Shanty-town,"  was  as  great  as  the  danger 
ordinarily  caused  by  an  existing  conflagration.  In  such  case  the  right 
of  a  municipal  officer  or  an  individual  to  destroy  property  is  a  natural 
right,  founded  on  the  law  of  necessity.     "Salus  populi  suprema  est 

Chief  Justice  Sharswood  delivered  the  opinion  of  the  Court,  January 
23d,  1882. 

The  defendant  was  the  mayor  of  the  city,  and  charged  with  the 
conservation  of  the  peace  and  the  protection  of  the  property  of  the 
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dty.  He  was  the  representative  of  the  city.  It  is  true  that  a  wooden 
building,  though  erected  contrary  to  law,  is  not  per  se  a  public  nui- 
sance. But  it  may  become  such  by  the  manner  in  which  it  is  used  or 
allowed  to  be  used.  It  is  true  that  a  private  person  not  specially  ag- 
grieved cannot  abate  a  public  nuisance,  and  especially  where  a  statute 
provides  a  remedy  for  an  offence  created  by  it,  that  must  follow.  It  is 
well  settled,  however,  that  a  private  person,  if  specially  aggrieved  by 
a  public  nuisance,  may  abate  it.  .  .  .  The  jury,  under  the  charge  of 
the  learned  judge,  has  found  these  buildings  to  be  of  that  character. 
The  city  of  Philadelphia  was  the  owner  of  large  and  valuable  prop- 
erty in  their  neighborhood.  Any  hour  of  the  day  or  night  they  were 
in  danger  of  being  set  on  fire  by  those  who  frequented  them  with  the 
owner's  permission.  It  is  alleged  as  a  fact  in  the  special  plea,  and  of 
course  .a  fact  admitted  by  the  argument,  that  the  public  safety  was 
imperilled.  Nothing  more  was  necessary  to  justify  the  action  of  the 
defendant.  If  the  owner  or  tenant  of  a  powder  magazine  should  madly 
or  wickedly  insist  upon  smoking  a  cigar  on  the  premises,  can  anyone 
doubt  that  a  policeman  or  even  a  neighbor  could  justify  in  trespass 
for  forcibly  ejecting  him  and  his  cigar  from  his  premises?  It  is  true, 
that  a  private  person  assuming  to  abate  a  public  nuisance  takes  upon 
himself  the  responsibility  of  proving  to  the  satisfaction  of  a  jury,  the 
fact  of  nuisance.  The  official  position  of  the  defendant,  as  mayor  of 
Philadelphia,  did  not  relieve  him  from  hb  personal  responsibility  in 
this  respect.  But  he  has  been  sustained  by  the  verdict  of  the  jury, 
which  is  a  justification  of  his  alleged  trespass.  We  are  of  opinion  that 
there  was  nothing  in  the  charge  calculated  to  mislead  them,  and  that 
it  would  have  been  manifest  error  if  the  learned  judge  had  affirmed 
the  plaintiff's  point,  and  thereby  in  effect  instructed  the  jury  to  find  a 
verdict  in  his  favor.  Judgment  affirmed. 


604.    DUNBAR  v.  AUGUSTA 
Supreme  Court  of  Georgia.    1892 

90  Ga.  390,  17  S.  E,  907 

[Printed  post,  as  No.  776.] » 

1  Problems: 

On  the  plaintiff's  land  was  a  collection  of  manure  and  filth,  which  made  a 
nuisance  to  the  defendant  on  his  adjacent  land.  The  defendant  entered  without 
notice,  and  dug  up  the  soil  and  abated  the  nuisance.  It  did  not  appear  whether 
the  plaintiff  had  himself  created  the  nuisance.  Was  the  defendant  justified? 
(1843,  Jones  v.  Williams,  11  M.  &  W.  176.) 

The  plaintiff's  dog  was  in  the  habit  of  coming  on  the  defendant's  premises 
and  there  barking  and  howling,  day  and  night,  to  the  great  annoyance  of  the 
family;  and  this  to  the  knowledge  of  the  plaintiff.  The  defendant  killed  him. 
Was  he  justified?    (1840,  BriU  v.  Flagler,  23  Wend.  354.) 

The  plaintiff  kept  a  shop  for  the  illegal  sale  of  intoxicating  liquor,  and  by 
statute  such  a  shop  was  declared  a  common  nuisance.   The  defendant  broke  and 
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entered  the  shop  and  destroyed  the  liquor,  to  abate  the  nuisance.  Was  he  justi- 
fied?   (1858,  Brown  v.  Perkins,  12  Gray,  89.) 

The  plaintiff's  dog  had  been  bitten  by  a  mad  dog  a  few  days  before,  and  was 
at  large.  The  plaintiff  informed  the  defendant  that  a  certain  other  dog  in  the 
village  was  mad,  and  requested  him  to  go  and  shoot  it.  The  defendant  took  his 
gun,  and  meeting  the  plaintiff's  dog  running  loose,  shot  him  dead.  Was  the 
defendant  liable?    (1816,  Putnam  v,  Payne,  13  John.  312.) 

By  Mass.  Rev.  L.,  c.  102,  §  143,  any  person  may  kill  a  dog  which  is  not 
licensed  and  collared  accordixig  to  law.  The  plaintiff's  dog,  not  so  licensed  or 
collared,  was  killed  by  the  defendant.  What  defences  has  the  defendant?  (1906, 
Moore  v.  Mills,  191  Mass.  56,  77  N.  £.  638.)] 
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suB-tnrziB  (n):  piiAIiitiff's  conszovt  to  harm 

(LEAVE  AND  LICENSE) 
Topic  1.    In  general 

606.  JusTiNiANns.  Digesia.  (47,  10  de  mjuriis,  5.)  Ulpiantu.  Si  volentem 
filium  quis  vendiderit,  patri  sue  quidem  nomine  competit  injuiiamm  actio,  filii 
vero  nomine  non  competit,  quia  nulla  injuria  est  qui  in  volentem  fiat. 

607.  John  Aylipfe.  A  New  Pandect  of  the  Roman  Cwil  Law.  (1734.  Book 
IV,  Tit.  XXXIV,  p.  594.)  Properly  speaking,  an  injury  is  not  done  to  a  person 
that  consents  thereunto.  For  it  is  one  thing  to  damnify  a  person,  or  to  do  an 
unjust  thing,  and  another  to  do  an  injury.  For  I  may  do  a  thing  that  is  unjust, 
which  I  may  think  to  be  just.  But  an  injury  is  not  done  without  an  intent  of 
hurting.  Hence  a  person  may  of  his  own  accord  suffer  injustice;  but  no  one  can 
suffer  an  injury,  unless  it  be  against  his  will;  an  injury  being  only  done  to  a 
person,  when  the  act  is  contrary  to  his  will  and  to  that  right  which  is  due 
to  him.'  .  .   . 

608.  Joseph  Chittt.  A  Treatise  an  Pleading.  (1866,  13th  Amer.  ed.,  Vol. 
I,  p.  1106.)  And  for  a  further  plea  in  this  behalf,  the  said  defendant  by  leave, 
etc.  says  (actio  non,  as  ante,  906,  third  form).  Because  he  says,  that  he  the 
said  defendant  at  the  said  several  times  when  etc.,  by  the  leave  and  license  of 
the  said  plaintiff  to  him  for  that  purpose  first  given  and  granted,  to  wit,  at  etc. 
(venue)  aforesaid,  committed  the  said  several  supposed  trespasses  in  the  siud  dec- 
laration mentioned;  as  he  lawfully  might  for  the  cause  aforesaid.  —  And  this, 
etc.  —  (Conclude  with  a  verification,  as  ante,  W7,  sixth  fonn). 

609.  Chables  Viner.  A  General  Abridgment  of  Law  and  Equity.  (2d  ed., 
1793,  Vol.  XX,  p.  522.)  "Trespass ''  (M,  a).  2.  In  trespass  it  is  a  good  plea  that 
the  place  where  is  the  common  gaol  of  the  sheriff  of  L.  and  that  W.  N.  is  gaoler, 
who  licensed  the  defendant  to  enter  to  speak  with  a  prisoner,  by  which  he  did  it, 
which  is  the  same  trespass;  and  a  good  plea,  per  Choke,  J.  Brooke,  Trespass,  pi. 
332,  cites  14  E.  4,  8. 

3.  So  where  a  parker  licenses  a  man  to  drink  with  him  in  his  lodge,  though  the 
license  is  derived  by  a  servant,  and  not  by  the  owner;  per  Choke,  J.  Brooke, 
Trespass,  pi.  332,  cites  14  E.  4,  8. 

610.    WINTER  V.  ROCKWELL 
King's  Bench.  1807 

SEaetdOS 

This  was  an  action  on  the  case  for  a  nuisance,  wherein  the  plaintiff 
complained  that  being  lawfully  possessed  of  a  dwelling  house  with  the 

^  [Chaftebs  on  ths  jural  nature  and  ethical  basis  of  this  excuse: 
A.  J.  WiUard,  *' Principles  of  the  Law:  Personal  Rights,"  c.  XX,  Individual 

Redress  and  Protection,"  pp.  174-177. 

Henry  T.  Terry,  "Some  Leading  Principles  of  Anglo-American  Law,"  c.  XIII, 

§  427,  p.  425.) 
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appurtenances  in  Long  Acre,  etc.  (Westminster,)  into  which  the  light 
and  air  entered  by  means  of  a  window  from  a  certain  open  area  between 
the  said  window  and  an  adjoining  house;  by  means  of  which  open 
area  also  noisome  smells,  which  came  from  the  adjoining  house,  evapo- 
rated without  occasioning  any  nuisance  to  the  occupier  of  the  plaintiff's 
house;  the  defendant  wnmgfully  placed  a  sky-light  over  the  area  above 
the  plaintiff's  window,  by  means  of  which  the  light  and  air  were  pre- 
vented from  entering  the  plaintiff's  window  into  this  house,  and  noi- 
some smells  arising  from  the  adjoining  house  were  prevented  from 
evaporating,  and  entered  the  plaintiff's  dwelling  house,  etc.  Plea, 
the  general  issue. 

At  the  trial  before  Lord  Ellenborough,  C.  J.,  at  the  last  sit- 
tings at  Westminster,  the  defence  set  up  was  that  the  area  which  be- 
longed to  the  defendant's  house  had  been  inclosed  and  covered  by  a 
sky-light  in  the  manner  stated,  with  the  express  consent  and  appro- 
bation of  the  plaintiff,  obtained  before  the  indosure  was  made,  who 
also  gave  leave  to  have  part  of  the  frame-work  nailed  against  his  wall. 
But  some  time  after  it  was  finished,  the  plaintiff  objected  to  it,  and 
gave  notice  to  have  it  removed.  But  his  lordship  was  of  opinion,  that 
the  licence  given  by  the  plaintiff  to  erect  the  sky-light,  having  been 
acted  upon  by  the  defendant,  and  the  expence  incurred,  could  not  be 
recalled  and  the  defendant  made  a  wrong-doer;  at  least  not  without 
putting  him  in  the  same  situation  as  before,  by  offering  to  pay  all  the 
expences  which  had  been  incurred  in  consequence  of  it;  and  under  this 
direction  the  defendant  obtained  a  verdict. 

Wigley  (in  the  absence  of  the  Attorney  General)  now  moved  for  a 
new  trial ;  but  after  stating  the  point, 

Lord  Ellenborough,  C.  J.,  said:  That  he  had  afterwards  looked 
into  the  books  upon  this  point,  and  found  himself  justified  by  the  case 
of  Web  V.  Paternoster  (best  reported  in  Palmer  71,  but  reported  also 
in  other  books),  where  Haughton,  J.,  lays  down  the  rule,  that  a  licence 
executed  is  not  countermandable;  but  only  when  it  is  executory.  And 
here  the  licence  was  executed. 

Wigley  thereupon  waived  his  motion. 


611.    DITCHAM  x.  BOND 
Nisi  Prius.  1814 

3  Camp.  524 

Trespass  for  breaking  and  entering  the  plaintiff's  dwelling-house, 
and  making  a  great  noise  and  disturbance  therein,  etc.  and  for  assault- 
ing and  beating  him  and  his  servant.  The  defendant  pleaded  to  break- 
ing and  entering  the  house  a  licence,  with  other  pleas  to  the  rest  of  the 
declaration.    Replication  to  all  the  pleas,  de  injuria,  etc. 

It  appeared  that  the  plaintiff  keeps  several  billiard  tables  in  his  house. 
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at  which  all  persons  may  play,  paying  certain  regulated  prices  by  the 
game  or  horn*.  There  is  no  board  or  sign  on  the  outside  of  hb  house, 
stating  that  billiard  tables  are  kept  there;  but  the  outer  door  always 
remains  open,  and  gentlemen  walk  up  stairs  to  the  billiard  rooms,  if 
any  happen  to  be  disengaged,  or  if  not,  they  wait  in  a  parlour  below. 
On  the  18th  of  May  the  defendant  entered  the  house,  and  insisted  on 
walking  up  stairs  to  the  billiard  rooms,  although  they  were  all  engaged; 
struck  the  plaintiff,  who  wished  to  prevent  him,  and  made  a  great  dis- 
turbance in  the  house  for  a  considerable  while  after. 

It  was  insisted,  for  the  defendant,  that  he  was  entitled  to  a  verdict 
on  the  plea  of  licence,  as  the  plaintiff  must  be  supposed  to  have  con- ' 
sented  to  all  persons  entering  the  house  for  the  purpose  of  playing  at 
billiards.    The  defendant  might  have  been  guilty  of  some  excess;  but 
that  could  not  be  taken  advantage  of  for  want  of  a  new  assignment. 

On  the  other  side  it  was  contended,  that  the  keeping  of  billiard  tables, 
under  these  circumstances,  was  no  evidence  of  licence,  and  that  at  any 
rate  the  defendant  by  his  subsequent  conduct  had  made  himself  a 
trespasser  ab  initio. 

Lord  Ellenborough,  C.  J.  The  keeping  of  a  billiard  table  amounts 
to  a  licence  given  by  the  party.  I  think  the  plaintiff  was  bound  to  new 
assign.  The  distinction  is  taken  in  the  Six  Carpenters'  Case  between  a 
licence  given  by  the  party,  and  a  licence  given  by  the  law.  If  the  de- 
fendant exceeds  the  latter,  as  by  conunitting  a  trespass  in  an  inn, 
he  is  a  trespasser  ab  initio;  but  an  excess  of  the  former  must  be  taken 
advantage  of  by  new  assignment. 

The  plaintiff  had  a  verdict,  with  £5  damages  for  the  assault  upon 
himself  and  his  servant. 

Garrow,  A.  0.,  and  Crags,  for  the  plaintiff. 

Park  and  Campbdl,  for  the  defendant. 


612.    WINTER  V.  HENN 

Nisi  Prius.  1831 

4C.d:P.  494 

Crim.  Con.  The  plaintiff,  better  known  by  the  name  of  Spring,  the 
boxer  and  champion  of  the  English  prize  ring,  kept  the  Castle  Tavern, 
in  Holbom;  and  the  defendant  was  a  hatter,  carrying  on  business  in 
that  neighborhood.  The  plaintiff  and  his  wife  were  at  Hereford,  in  the 
year  1821,  and  then  came  to  London,  and  lived  for  two  years  in  London, 
keeping  the  Weymouth  Arms;  after  this,  they  returned  to  Hereford.  .  .  . 
It  happened,  that  the  wife  went  to  live  with  her  father  for  a  time  while 
they  were  at  Hereford,  in  consequence  of  some  disagreement.  .  .  . 
With  respect  to  the  elopement,  it  did  not  appear  with  whom,  if  with 
any  one,  Mrs.  Winter  left  her  husband^s  house;  but  it  was  proved 
that  on  the  27th  of  August,  1830,  the  defendant  called  at  the  Mulberry 
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Tree  public-house  at  Stepney,  between  10  and  11  in  the  morning,  and 
ordered  some  refreshments,  and  said  that  he  expected  a  lady  would  be 
with  him  in  about  an  hour.  About  that  time  he  came  again  and  the 
plaintiff's  wife  with  him  in  a  gig;  they  dined  at  the  house.  .  .  .  And 
the  plaintiff's  wife  remained  there  till  the  8th  of  September,  the  defend- 
ant coming  and  being  with  her  for  some  time  every  day.  .  .  . 

Taddy,  Serjt.,  for  the  defendant.  The  plaintiff  is  to  have  compensa- 
tion for  what  he  has  lost,  and  if  he  has  lost  nothing,  he  is  entitled  to 
nothing.  It  goes  not  only  to  the  damages,  but  to  the  action;  because 
the  ground  of  the  action  is,  the  loss  of  comfort  and  assistance. 

On  the  part  of  the  defendant,  a  letter  written  by  the  plaintiff  to  his 
wife  ^Hs  put  in  and  read.  It  was  dated  July  26th,  and  was  as  follows:  — 
"  After  receiving  your  farewell  letter,  I  was  rather  surprised  at  receiving 
another  from  you.  As  far  as  regards  your  seeking  that  kindness  from 
strangers,  which  I  deny  you,  you  seeked  their  favours  when  you  had 
me  to  fly  to,  therefore  I  do  not  wonder  at  your  doing  so  now.  You  say, 
you  will  bid  adieu  to  England  and  deception.  .  .  .  But  whosoever 
may  be  the  partner  of  your  flight,  I  hope  he  will  make  you  more  happy 
than  I  have  been  for  a  long  time,  or  ever  shall  be.  .  .  . 

Alderson,  J.  (in  summing  up),  said  —  there  are  two  questions  in 
this  case:  -r-  First,  whether  the  defendant  is  entitled  to  the  verdict  or 
not,  and  secondly,  if  he  is  not,  and  the  plaintiff  is,  then,  what  amount 
of  damages  ought  to  be  given.  I  apprehend  the  law  to  be  that  the 
plaintiff  will  be  entitled  to  recover,  unless  he  has,  in  some  degree,  been 
a  party  to  his  own  dishonour,  either  by  giving  a  general  license  to  his 
wife  to  conduct  herself  as  she  pleased  with  men  generally,  or  by  assent- 
ing to  the  particular  act  of  adultery  with  this  defendant,  or  by  having 
totally  and  permanently  given  up  all  the  advantages  to  be  derived  from 
her  society.  If  you  should  be  of  opinion  that  the  plaintiff  has  done  any 
of  these  three  things,  then  the  defendant  will  be  entitled  to  your  ver- 
dict. .  .  .  There  is  a  part  of  this  letter  which  may  also  be  material 
for  you,  when  you  are  considering  whether  the  plaintiff  had,  at  the  time 
when  he  wrote  it,  and  before  the  adultery  with  the  defendant,  perma- 
nently given  up  all  intention  of  living  with  his  wife;  because,  if  he  had, 
it  seems  to  me  (and  if  I  am  wrong,  I  may  be  set  right  hereafter),  that 
he  cannot  set  up  the  loss  of  what  he  had  voluntarily  relinquished  as  the 
ground  of  a  claim  for  compensation.  If  you  think  that  this  letter  was  a 
permanent  giving  up  of  the  society  of  his  wife,  before  the  act  of  adultery 
with  the  defendant,  then  you  will  find  your  verdict  for  the  defendant; 
if  you  do  not  think  so,  then  you  will  find  your  verdict  for  the  plaintiff, 
with  such  damages  as  you  think  a  person  who  has  written  such  a 
letter  is  entitled  to  claim  from  a  Jury  of  the  country  for  the  loss  of  his 
wife.  Verdict  for  the  plaintiff. 

Damages  £150. 

WUde,  and  Jones,  Serjts.,  and  Justice,  for  the  plaintiff. 

Taddy,  Serjt.,  and  C  Phillips,  for  the  defendant. 
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613.    FONVILLE  v.  M'NEASE 
CoTTBT  OF  Appeals  of  South  Carouna.     1838 

Dudley,  Law,  302 

This  action  was  on  the  case  for  a  libel.  The  words  which  constituted 
the  cause  of  action  were  contained  in  a  sealed  letter  directed  to  the 
plaintiff  or  "Miss  Susan  Sloan,"  but  delivered  to  and  opened  by  the 
plaintiff  himself.  ...  A  witness  testified,  that  she  picked  up  a  sealed 
letter  within  her  enclosure,  which  she  believed  to  be  the  same  as  that 
on  which  this  action  was  brought.  Not  being  able  to  read  the  super- 
scription herself,  her  son  informed  her  that  it  was  directed  to  the  plain- 
tiff. She  carried  it  to  him,  and  he  broke  it  open,  and  read  it  aloud  in 
her  presence.  .  .  . 

A  motion  was  made  for  a  nonsuit,  1st.  Because  the  expressions 
contained  in  the  letter  were  not  actionable  by  themselves,  without 
special  damage;  and  2d.  Because  there  was  no  proof  of  publication 
by  the  defendant.  The  presiding  Judge  granted  the  motion,  and  the 
plaintiff  appealed,  and  moved  to  set  aside  the  nonsuit  ordered,  on  the 
following  grounds:  1st.  That  the  written  words  proved,  are  action- 
able per  se.  2d.  That  there  was  sufficient  proof  of  publication  by  the 
defendant. 

Dargan,  for  the  motion,  argued.  .  .  .  Considering  this  letter  as  ad- 
dressed "  to  Miss  Susan  Sloan, "  as  well  as  to  plaintiff,  it  falk  precisely 
within  the  principle  established  in  all  those  cases  where  the  sending  a 
libellous  letter  to  a  third  person  has  been  held  actionable.  ...  In  a 
civil  action  for  libd,  it  is  the  tendency  to  injure  the  plaintiff's  reputa- 
tion, and  not  any  actual  injury,  which  constitutes  the  gist  of  the  action. 
.  .  .  Here  then  was  an  express  authority,  given  by  the  plaintiff's  own 
superscription  on  the  letter  to  a  third  person,  to  open  the  letter.  .  .  . 

Sims,  contra. 

O'Neall,  J.,  delivered  the  opinion  of  the  Court.  .  .  . 

Upon  the  second  ground,  a  majority  of  the  Court  agree  with  the 
Judge  below,  that  there  was  no  publication.  There  is  a  great  distinc- 
tion in  this  respect  between  an  indictment,  and  an  action  of  slander, 
for  a  libel.  In  the  first,  the  end  is  to  prevent  a  breach  of  the  peace; 
and  hence  a  publication  to  the  party  of  whom  is  written  will  be  enough. 
In  slander,  the  object  is  to  redress  the  party  for  an  injury  done  to  his 
character,  which  is  nothing  more  than  the  good  opinion  of  his  neigh- 
bors and  Acquaintances.  If  the  knowledge  of  the  slander  be  altogether 
confined  to  himself,  he  has  sustained  no  damage.  If  the  defendant  only 
communicated  the  slander  to  the  plaintiff,  then  he  has  committed  no 
wrong  for  which  he  is  liable  civilly.  If  the  plaintiff  afterwards  makes 
public  the  charge,  the  defendant  is  not  answerable  for  the  consequences 
—for  the  act  of  publication  is  not  his.    These  principles  seem  to  me  so 
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plain,  as  only  to  require  to  be  stated  to  receive  the  assent  of  every 
one.  ... 

[But  it  is  said  that  there  was  a  tendency  to  injure,  consisting  in] 
addressing  it  to  the  plaintiff  or  Susan  Sloan.  The  address  of  the  letter 
to  the  plaintiff  or  Susan  Sloan,  does  not  of  necessity,  I  think,  make  the 
defendant  answerable  for  a  publication  of  the  slander  of,  and  concerning 
the  plaintiff.  The  address  would  have  authorized  either  to  open  and 
read  the  letter;  and  if  the  proof  had  been  that  Susan  Sloan  had  read 
the  letter,  or  hearing  of  it,  had  required  the  plaintiff  to  read  it  to  her, 
and  he  had  so  done,  I  should  have  thought  the  fact  of  publication  proved. 
But  the  letter  reached  him;  he  opened  and  read  it  of  his  own  head  to 
the  witness  and  his  family.  Whether  Susan  Sloan  was  or  was  not 
present,  does  not  appear.  His  act  on  his  part  cannot  be  visited  on  the 
defendant.  He  himself  published  the  defendant's  slander,  and  must 
bear  the  consequences  of  his  folly.  .  .  . 

Evans,  J.,  and  Butler,  J.,  concurred;  the  latter,  however,  not  with- 
out entertaining  some  doubts  as  to  th^  correctness  of  the  opinion. 

Richardson,  J.,  dissenting.  .  .  .  The  writer  is  prima  facie  liable, 
if  the  libel  has  been  practically  published,  no  matter  how,  unless  he 
disprove  the  publication  being  his  act.  He  stands  like  the  man  who 
threw  a  lighted  cracker  into  a  crowd,  which  being  thrown  from  hand 
to  hand,  at  length  put  out  the  eye  of  a  bystander.  The  first  aggressor 
was  held  liable  for  the  whole  injury.  ...  If  publication  has  practi- 
cally followed,  we  are  not  to  infer  the  negative,  nor  to  be  astute  in 
order  to  shield  the  slanderer;  but  leave  the  jury  to  refer  the  publicar 
tion  to  the  malicious  author,  from  slight  circumstances,  and  the  char- 
acter of  the  case.   .  .  . 

Gantt,  J.,  concurred. 


614.    McNEIL  V.  MULLIN 
Supreme  Court  of  Kansas.    1905 

70  Kan.  634,  79  Pac.  168 

Error  from  District  Court,  Clay  County;  Sam  Kimble,  Judge. 

Action  by  Edward  McNeil  against  Fred  Mullin.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Reversed. 

F.  P.  Harkness,  Geo,  L,  Davis,  and  it.  C.  Miller,  for  plaintiff  in  error. 
Coleman  &  Williams,  for  defendant  in  error. 

BuRCH,  J.  The  plaintiff  sued  the  defendant  for  damages  resulting 
from  injuries  inflicted  in  a  fight.  The  petition  was  in  the- ordinary 
form  for  an  assault  and  battery,  involving  a  mayhem.  The  answer 
pleaded  justification.  The  evidence  given  at  the  trial  indicates  that 
insulting  words  were  followed  by  a  mutual  stripping  of  hats  and  coats, 
a  movement  of  the  defendant  toward  the  plaintiff  in  an  angry  manner, 
mutual  challenges  of  each  to  whip  the  other,  a  statement  by  the  de- 
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fendant  that  it  would  not  cost  the  pIainti£F  a  penny  to  whip  him,  a 
reply  by  the  defendant  that  he  was  no  more  afraid  of  a  dollar  than 
the  plaintiff,  much  vile  talk,  and  then  a  voluntary  separation.  Imme- 
diately afterward,  as  the  parties  were  going  in  the  same  direction 
along  a  public  street,  the  quarrel  was  renewed.  The  defendant  stopped, 
alighted  from  his  buggy,  tied  hb  horse  by  the  roadside,  and  removed 
his  hat  and  coat.  The  plaintiff  stopped  his  team,  left  his  buggy,  and 
removed  his  hat  and  coat.  The  plaintiff  says  the  defendant  approached 
him  in  a  threatening  attitude,  and  that  as  soon  as  they  were  near 
enough  they  clinched  and  fell.  •  Other  testimony  is  to  the  effect  that 
they  clinched  before  any  blow  was  struck.  The  defendant  says  the 
plaintiff  struck  him  as  soon  as  he  could  be  reached,  thereby  delivering 
the  technical  "first  blow"  of  the  altercation,  and  his  testimony  b  cor- 
roborated in  this  respect.  The  succeeding  conduct  of  the  parties  was 
characterized  by  perfect  freedom  from  all  hampering  conventionalities. 

Special  attention  was  called  to  the  question  of  an  agreement  to 
fight,  by  interrogatories  propounded  in  the  course  of  the  introduction 
of  the  evidence,  and  special  requests  were  duly  made  to  the  Court  by 
the  plaintiff  for  instructions  upon  the  law  of  mutual  combat.  These 
requests  were  refused.  .  .  .  Under  the  evidence,  the  jury  had  the 
right  to  believe  that  each  party  voluntarily  undertook  to  subdue  the 
other  by  violence,  taking  the  chances  of  receiving  punishment  him- 
self; that  they  mutually  consented  to  a  physical  combat,  with  the 
mutual  purpose  of  doing  each  other  hurt  and  the  mutual  expectation 
of  encountering  force  in  return;  and  that  all  injuries  inflicted  in  the 
course  of  the  contest  were  the  product  of  this  vicious  animus  of  each 
participant  toward  his  adversary.  Such  being  the  nature  of  the  proof, 
it  was  consistent  with  the  allegations  of  the  plaintiff's  petition  in  every 
I>articular.  .  .  .  Therefore  the  fourth  instruction  to  the  jury  mis- 
stated the  effect  of  the  pleadings  in  the  case,  and  the  law  of  mutual 
combat,  so  far  as  it  was  applicable  to  the  evidence,  should  have  been 
given  in  place  of  the  seventh  instruction. 

1.  If  the  parties  fought  by  mutual  consent,  the  circumstances  of 
who  committed  the  first  ac(  of  violence  was  immaterial;  and,  so  long 
as  each  combatant  persisted  in  his  original  determination  to  vanquish 
his  antagonist*  the  aggressions  were  mutual.  A  resistance  which  has 
for  its  real  otyect  the  secimng  of  an  opportunity  to  mangle  the  as- 
sailant is  not  legal  self-defence;  and  while  it  seems  to  be  the  law  that, 
in  a  proper  case,  the  jiu*y  may  be  required  to  follow  the  kaleidoscopic 
fortunes  of  a  rough  and  tumble  fight,  and  determine  whether  at  a  given 
moment  of  time  a  finger  was  bitten  off  or  an  eye  was  gouged  as  a  matter 
of  self-protection,  rather  than  of  attack  (see  Gutzman  v,  Clancy,  114 
Wis.  589,  90  N.  W.  1081,  58  L.  R.  A.  744),  they  are  not  obliged  to  take 
the  striking  of  the  first  blow  as  the  point  of  departure  in  a  case  of 
mutual  combat. 

Consent  to  engage  in  mutual  combat  may  be  inferred  from  circum- 
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stances.  Conduct  may  have  much  more  weight  than  profanity  in  de- 
termining the  actual  attitude  of  the  parties  toward  each  other,  and 
the  rules  for  ascertaining  the  true  state  of  mind  of  brawlers  who  finally 
come  to  blows  are  not  different  from  those  applied  in  other  cases. 

2.  If  the  encounter  were  the  result  of  reciprocal  desires  to  fight, 
the  conduct  of  each  party  was  criminal.  Each  one  was  punishable  at 
least  for  a  breach  of  the  peace  and  for  an  assault  and  battery.  .  .  . 
Because  it  was  a  criminal  enterprise,  his  consent  to  participate  in  the 
m^l^e  does  not  deprive  either  party  of  his  civil  remedy  against  the 
other,  and  each  one  is  entitled  to  recover  from  the  other  all  damages 
resulting  from  the  injuries  he  received  in  the  fight.  Chief  Justice 
CooLEY,  in  his  work  on  Torts,  states  the  law  on  this  subject  as  follows: 

"Consent  is  generally  a  full  and  perfect  shield,  when  that  is  complained  of 
as  a  civil  injury  which  was  consented  to.*  A  man  cannot  complain  of  a  nuisance, 
the  erection  of  which  he  concurred  in  or  countenanced.  He  is  not  injured  by  a 
negligence  which  is  partly  chargeable  to  his  own  fault.  A  man  may  not  even 
complain  of  the  adultery  of  his  wife,  which  he  connived  at  or  assented  to.  If  he 
concurs  in  the  dishonor  of  his  bed,  the  law  will  not  give  him  redress,  because  he  is 
not  wronged.  These  cases  are  plain  enough,  becaxise  they  are  cases  in  which 
the  questions  arise  between  the  parties  alone.  But  in  case  of  a  breach  of  the 
peace  it  is  different.  The  State  is  wronged  by  this,  and  forbids  it  on  public 
grounds.  If  one  is  injured,  the  law  will  not  listen  to  an  excuse  based  on  a  breach 
of  the  law.  There  are  three  parties  here;  one  being  the  State,  which,  for  its  own 
good,  does  not  suffer  the  others  to  deal  on  a  basis  of  contract  with  the  public 
peace.  The  rule  of  law  is  therefore  clear  and  unquestionable  that  consent  to  an 
assault  is  no  justification.  The  exception  to  this  general  rule  embraces  only 
those  cases  in  which  that  to  which  asfsent  is  given  is  matter  of  indifference  to 
public  order,  such  as  slight  batteries  in  play  or  lawful  games  —  such  unim- 
portant injuries  as,  even  when  they  constitute  techhical  wrongs,  may  well  be 
overlooked  and  excused  by  the  party  injured,  if  not  done  of  deliberate  malice. 
But  an  injury,  even  in  sport,  would  be  an  assault  if  it  went  beyond  what  was 
admissible  in  sports  of  the  sort,  and  was  intentional." 

Sir  Frederick  Pollock,  in  his  treatise  on  the  subject  of  Torts,  con- 
curs fully  in  these  views  (Pollock  on  Torts,  157);  and  the  consensus 
of  judicial  opinion  both  in  England  and  in  the  United  States  is,  with 
but  slight  demur,  to  the  same  effect.  ... 

There  is  some  natural  repugnancy  to  allowing  damages  to  be  re- 
covered by  a  bullying  blackguard  who  has  courted  a  fight  and  has 
been  soundly  thrashed;  but  the  law  can  indulge  in  no  sentiment  re- 
garding the  matter.  It  can  concede  no  legal  effect  to  his  vicious  pur- 
pose. His  consent  to  fight  must  be  treated  as  utterly  void,  and  each 
party  must  be  left  to  suffer  all  consequences,  civil  and  criminal,  of  his 
reprehensible  conduct. 

Although  the  evidence  fully  warranted  that  it  should  be  done,  the 
jury  were  not  allowed  to  apply  the  foregoing  principles  to  the  case 
under  consideration.    Therefore  the  judgment  of  the  District  Court 
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is  reversed,  and  the  cause  is  remanded  for  a  new  trial.    All  the  justices 
concurring.^ 


Topic  2.    ConstraotlTe  Consent  (Need  of  Assistance) 

615.  Hugh  G.  v,  W.  T.  (1442.  YeaivBook,  21  H.  VI,  fol.  14.)  .  .  .  Ful- 
THORFB,  J.  Mettomus  que  vous  mettez  voire  chival  en  un  dos,  et  en  le  clos  est 
iin  myer;  si  voire  ohival  soli  en  le  myer  ei  la  ad  eie  long  iemps,  iannt  que  il  est 

^  [Problems: 

The  plaintiff  went  on  board  the  defendant's  steamboat,  just  before  its  de- 
parture, to  arrest  a  third  person.  The  boat  started.  After  a  while  the  plaintiff 
found  and  arrested  the  person;  the  plaintiff  refused  the  defendant's  offer  to  set 
him  ashore,  except  on  condition  that  the  defendant  would  also  assist  in  getting 
the  prisoner  ashore,  which  defendant  refused  to  do.  Later,  as  the  steamer  passed 
the  last  land  before  leaving  the  bay  and  putting  out  to  sea,  the  plaintiff  asked  the 
defendant  to  stop  the  steamer  and  put  him  ashore;  this  the  defendant  refused. 
Was  he  liable  for  imprisonment?    (1838,  Moses  v.  Dubois,  Dudley,  209.) 

Is  the  maintenance  of  an  office  for  business  an  implied  license  to  all  persons  to 
enter  the  office  and  remiun,  unless  and  until  expressly  notified  to  the  contrary? 
(1867,  Woodman  v,  Howell,  45  111.  367.) 

W.,  son  of  the  plaintiff,  went  to  work  for  the  defendant,  to  learn  the  trade. 
The  plaintiff  consented  to  W.'s  departure,  but  refused  to  have  anything  to  do 
with  the  contract  between  W.  and  the  defendant.  Afterwards,  W.  disagreed  with 
the  defendant,  and  left  him.  The  plaintiff  now  sues  the  defendant  for  the 
value  of  the  year  and  a  half  of  his  son's  services.  (1850,  Cloud  v,  Hamilton,  II 
Humph.  104.) 

The  defendant  printed  a  libel  on  the  plaintiff.  The  copy  relied  on  as  consti- 
tuting publication  had  been  sold  by  the  defendant  to  a  third  person  who  .had  been 
sent  by  the  plaintiff  to  make  the  purchase  and  had  handed  the  purchased  copy 
to  the  plaintiff.  Can  the  plaintiff  rely  on  this  act  of  publication?  (1844,  Bruns- 
wick V.  Harmer,  14  Q.  B.  185.) 

The  plaintiff  tied  his  horse  to  a  post  at  the  curb,  and  went  into  an  office.  The 
defendant  took  off  the  lines.  When  the  plaintiff  returned,  he  demanded  the  lines 
from  the  defendant,  who  refused.  The  plaintiff  had  recently  taken  some  small 
article  from  the  defendant,  and  the  defendant  was  only  retaliating  by  way  of  a 
practical  joke.  Was  he  excusable?  (1892,  Wartman  v,  Swindell,  54  N.  J.  L.  589, 
25  Atl.  356.) 

The  plaintiff  was  confined  for  childbirth;  the  family  doctor  came  to  attend 
her;  he  brought  with  him  the  defendant  S.,  unmarried,  and  not  a  physician. 
The  plaintiff  made  no  objection  to  his  presence,  believing  him  to  be  an  assisting 
physician.  Afterwards,  on  learning  the  truth,  she  brought  an  action.  May  she 
recover?    (1881,  De  May  v.  Roberts,  46  Mich.  160.) 

The  plaintiff,  who  had  voluntarily  had  intercourse  with  the  defendant,  sues 
for  damage  by  infection  from  a  venereal  disease  which  the  defendant  then  had 
unknown  to  the  plaintiff.  Is  the  defendant  liable?  (1878,  Hegarty  v.  Shine,  L.  R. 
4  Ir.  288.) 

The  defendant  committed  an  abortion  on  the  plaintiff  by  request.  The  act  was 
a  crime.  Is  the  defendant  liable  in  an  action  for  damages?  (1896,  Goldnamer  v. 
O'Brien,  98  Ky.  669,  33  S.  W.  830.) 

A.'s  wife  deserts  him  and  lives  with  M.  A.  is  killed  by  the  defendant's  fault. 
May  the  wife  recover  for  his  death?  (1894,  Thomas  v.  R.  Co.,  C.  C,  63  Fed. 
420.) 

Notes 

"Assault:  consent."    (C.  L.  R.,  II,  186.)] 
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en  point  de  morier  pour  famine;  ai  jes  lui  tray  hors  del  myer,  et  lui  port  ove  moy 
a  ma  meason,  et  la  lui  donne  provender,  et  apres  delivere  a  vous  votre  chival 
arriere,  ici  est  nul  tort  en  ma  person,  quar  vous  avez  nul  damage  per  mon  fait; 
issint  semble  en  Tauter  case  at  barr.  Newton,  C.  J.,  Fulthorpe  dit  bien,  et  si 
vous  mittez  un  enfant  a  un  norys  a  garder,  e€  jeo  lui  trove  en  point  de  etre  perishe, 
ove  un  chien  ou  un  chival,  et  jeo  lui  impigne  pour  savement  garder,  et  apres  lui 
livre  a  vous,  icy  est  nul  tort  en  ma  persone.  .  .  . 

616.  Anon.  A  Treatiae  concerning  Trespasses  Vi  et  Armis.  (1704.  p.  180.) 
Note.  Tho'  I  do  a  good  act,  and  intend  it  well,  and  it  is  for  my  Neighbour's 
profit,  yet  if  what  I  do  be  a  Tort  in  Law,  it  will  not  excuse  me.  In  Trespass  for 
taking  Tithes,  Defendant  saith  the  Tithes  were  severed  from  the  9  parts,  and 
were  in  jeopardy  of  being  eaten  by  Cattle,  therefore  the  Defendant  carried  them 
to  the  Plaintiff's  own  Bam;  it  was  adjudged  no  Plea  (durus  Sermol),  15  £L  VII, 
17;  Dier,  36  b. 

617.  Bishop  Burnet.  Life  of  Lord  Clarendon,  (P.  347;  quoted  in  6  How. 
St.  Tr.  822.)  [The  Great  Fire  of  London,  in  1666,]  fell  out  at  a  season  in  the 
year,  the  beginning  of  September,  when  very  many  of  the  substantial  citizens 
and  other  wealthy  men  were  in  the  coimtry,  whereof  many  had  not  left  a  ser- 
vant in  their  houses,  thinking  themselves  upon  all  ordinary  accidents  more  secure 
in  the  goodness  and  kindness  of  their  neighbours  than  they  could  be  in  the 
fidelity  of  a  servant;  and  whatsoever  was  in  such  houses  was  entirely  consumed 
by  the  fire,  or  lost  as  to  the  owners.  And  .  .  .  when  the  fire  came  where  the  law- 
yers had  houses,  as  they  had  in  many  places,  especially  Serjeants-inn  in  fleet- 
street,  with  that  part  of  the  Inner  Temple  that  was  next  it  and  White  Friars, 
there  was  scarce  a  man  to  whom  those  lodgings  appertained  who  was  in  the 
town:  so  that  whatsoever  was  there,  their  money,  books,  and  papers,  besides  the 
evidences  of  many  men's  estates  deposited  in  thdr  hands,  were  all  burned  or  lost, 
to  a  very  great  value.  .  .  .  The  Lord  Mayor,  though  a  very  honest  man,  was 
much  blamed  for  want  of  sagacity  in  the  first  night  of  the  fire,  before  the  wind 
gave  it  much  advancement.  .  .  .  When  men  who  were  less  terrified  with  the 
object  pressed  him  veiy  earnestly  that  "he  would  give  order  for  the  present 
pulling  down  those  houses  which  were  nearest  and  by  which  the  fire  climbed  to 
go  farther  "  (the  doing  whereof  at  that  time  might  probably  have  prevented 
much  of  the  mischief  that  succeeded),  he  thought  it  not  safe  counsel,  and  made 
no  other  answer  than  that  "he  durst  not  do  it  without  the  consent  of  the  owners.'' 
His  want  of  skill  was  the  less  wondered  at,  when  it  was  known  afterwards,  that 
some  gentlemen  of  the  Inner  Temple  would  not  endeavour  to  preserve  the 
goods  which  were  in  .the  lodgings  of  absent  persons,  nor  suffer  others  to  do 
it,  "  because,"  they  said,  "  it  was  against  the  law  to  break  up  any  man's 
chamber."  •  .  . 

618.  Bass  v.  Chicago,  Burunoton,  &  Quinct  R.  Co.  (1862.  28  111.  9,  18; 
action  for  damage  by  fire  set  by  the  defendant's  locomotive.)  Breese,  J.  The 
case  is  greatly  aggravated  on  the  part  of  the  defendant,  by  the  facts  so  distinctly 
charged,  that  while  the  fire  was  in  progress  through  the  stubble  field,  twenty 
servants  of  the  defendant  were  at  hand  who  were  notified  the  fire  came  from  a 
locomotive  of  the  defendant,  and  who  were  in  a  condition  to  arrest  and  extin- 
guish it  before  it  reached  the  plaintiff's  stacks  (and  his  servants  were  absent, 
without  any  knowledge  of  the  disaster),  and  who  were  specially  requested  to 
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interfere  and  extinguish  it,  and  which  they  refused  to  do.  The  plea  set  up  by 
the  defendtmt  for  the  refusal  is  so  absurd  as  to  be  unworthy  of  notice,  any  fur- 
ther than  to  stamp  it  as  unworthy  of  civilized  and  Christian  men.  "  They  had 
no  right/'  forsooth,  **  to  enter  upon  the  premises  for  such  a  purpose."  Has  it 
come  to  this,  that  citizens  of  this  community  are  not  permitted  to  enter  the 
premises  of  another,  whose  house  or  bam  is  on  fire,  to  extinguish  the  flames? 
Would  not  savages,  prompted  by  their  own  instincts,  rush  to  the  rescue  of 
property  so  endangered?  .  .  . 


619.    PROCTOR  V.  ADAMS 
Supreme  Judicial  Court  of  Massachusetts.    1873 

113  Mass.  376 

Tort,  in  the  nature  of  trespass  quare  clausum,  for  entering  the 
plaintiff's  dose  and  carrying  away  a  boat. 

At  the  trial  in  the  Superior  Court,  before  Brigham,  C.  J.,  it  ap- 
peared that  the  premises  described  in  the  declaration  were  a  sandy 
beach  on  the  sea  side  of  Plum  Island,  and  that  the  defendants  went 
there,  between  high  and  low  water  mark,  January  19, 1873,  and  against 
the  objection  and  remonstrances  of  the  plaintiff's  tenant,  carried  away 
a  boat  worth  $50,  which  they  found  lying  there.  .  .  . 

Hie  defendants  requested  the  Court  to  rule  that,  upon  the  case  pre- 
sented, the  law  would  imply  a  license,  but  the  Court  declined  so  to 
rule.  The  defendants  then  declined  to  go  to  the  jury,  and  the  Court 
instructed  the  jury  to  return  a  verdict  for  the  plaintiff  for  $51,  and  re- 
ported the  case  to  this  Court. 

E.  F,  Stone,  for  the  defendants. 

S.  B,  Ives,  Jr.,  for  the  plaintiff. 

Gray,  C.  J.  The  boat,  having  been  cast  ashore*  by  the  sea,  was  a 
wreck,  in  the  strictest  legal  sense.  3  Bl.  Com.  106.  ...  If ,  as  the  evi- 
dence offered  by  them  [the  defendants]  tended  to  show,  the  boat  was 
in  danger  of  being  carried  off  by  the  sea,  and  they,  before  the  plaintiff 
had  taken  possession  of  it,  removed  it  for  the  purpose  of  saving  it  and* 
restoring  it  to  its  lawful  owner,  they  were  not  trespassers.  In  such  a 
case,  though  they  had  no  permission  from  the  plaintiff  or  any  other 
person,  they  had  an  implied  license  by  law  to  enter  on  the  beach  to 
save  the  property.  It  is  a  very  ancient  rule  of  the  common  law,  that 
an  entry  upon  land  to  save  goods  which  are  in  jeopardy  of  being  lost 
or  destroyed  by  water,  fire,  or  any  like  danger,  is  not  a  trespass.  21 
H.  VII,  27,  28,  pi.  5;  Bro.  Ab.  Trespass,  213;  Vin.  Ab.  Trespass  (H.  a. 
4),  pi.  24  ad  fin.;  (K.  a.)  pi.  3. 

The  defendants  are  therefore  entitled  to  a  new  trial. 

New  trial  ordered. 
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620.    MOHR  V.  WILLIAMS 
Supreme  Court  of  Minnesota.    1905 
95  Minn,  261,  104  N,  W.  112,  108  N.  TF.  818 

Action  in  the  District  Court  for  Ramsey  County  to  recover  $20,000 
damages  for  assault  and  battery  consisting  of  an  alleged  unauthorized 
surgical  operation  performed  by  defendant  upon  plaintiff's  ear.  The 
case  was  tried  before  Oun  B.  Lewis,  J.,  and  a  jury,  which  rendered 
a  verdict  in  favor  of  plaintiff  for  $14,322.50.  From  separate  orders 
granting  a  motion  for  a  new  trial  and  denying  a  motion  for  judgment, 
notwithstanding  the  verdict,  plaintiff  and  defendant  respectively  ap- 
pealed.    Orders  affirmed. 

H,  A,  Ifiughran  and  S,  C,  Ohnstead,  for  plaintiff.  .  .  .  Consent  of 
plaintiff  to  the  operation  was  necessary.  .  .  . 

Keith,  Evans,  Thompson  &  FairchUd  and  John  D,  O'Brien,  for  de- 
fendant. .  .  .  Independently  of  consent,  the  physician  who,  under 
such  circumstances  as  exist  in  this  case,  performs  successfully  an 
operation  which  is  the  best  thing  to  do  to  arrest  disease  and  save  Ufe, 
should  be  held  fully  justified  in  what  he  has  done,  and  bound  to  have 
taken  the  course  he  has  followed.     Pollock,  Torts,  146.  .  .  . 

Brown,  J.  Defendant  is  a  physician  and  surgeon  of  standing  and 
character,  making  disorders  of  the  ear  a  sp>ecialty,  and  having  an  ex- 
tensive practice  in  the  city  of  St.  Paul*  He  was  consulted  by  plaintiff, 
who  complained  to  him  of  trouble  with  her  right  ear,  and,  at  her  re- 
quest, made  an  examination  of  that  organ  for  the  purpose  of  ascertain- 
ing its  condition.  He  also  at  the  same  time  examined  her  left  ear, 
but,  owing  to  foreign  substances  therein,  was  unable  to  make  a  full 
and  complete  diagnosis  at  that  time.  The  examination  of  her  right 
ear  disclosed  a  large  perforation  in  the  lower  portion  of  the  drum 
membrane,  and  a  large  polyp  in  the  middle  ear,  which  indicated  that 
some  of  the  small  bones  of  the  middle  ear  (ossicles)  were  probably 
diseased.  He  informed  plaintiff  of  the  result  of  his  examination,  and 
advised  an  op>eration  for  the  purpose  of  removing  the  polyp  and  diseased 
ossicles.  After  consultation  with  her  family  physician  and  one  or 
two  further  consultations  with  defendant,  plaintiff  decided  to  submit 
to  the  proposed  operation.  She  was  not  informed  that  her  left  ear  was 
in  any  way  diseased,  and  understood  that  the  necessity  for  an  opera- 
tion applied  to  her  right  ear  only.  She  repaired  to  the  hospital,  and 
was  placed  under  the  influence  of  anaesthetics;  and,  after  being  made 
unconscious,  defendant  made  a  thorough  examination  of  her  left  ear, 
and  found  it  in  a  more  serjious  condition  than  her  right  one.  A  small 
perforation  was  discovered  high  up  in  the  drum  membrane,  hooded, 
and  with  granulated  edges,  and  the  bone  of  the  inner  wall  of  the  middle 
ear  was  diseased  and  dead.  He  called  this  discovery  to  the  attentiou 
of  Dr.  Davis  —  plaintiff's  family  physician,  who  attended  the  opera* 
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tion  at  her  request  —  who  also  exammed  the  ear  and  confirmed  de» 
fendant  in  his  diagnosis.  Defendant  also  further  examined  the  right 
ear,  and  found  its  condition  less  serious  than  expected,  and  finally 
concluded  that  the  left,  instead  of  the  right,  should  be  operated  upon; 
devoting  to  the  right  ear  other  treatment.  He  then  performed  the 
operation  of  ossiculectomy  on  plaintiff's  left  ear;  removing  a  portion 
of  the  drum  membrane,  and  scraping  away  the  diseased  portion  of  the 
inner  wall  of  the  ear.  The  operation  was  in  every  way  successful  and 
skilfully  performed.  It  is  claimed  by  plaintiff  that  the  operation  greatly 
impaired  her  hearing,  seriously  injured  her  person,  and,  not  having 
been  consented  to  by  her,  was  wrongful,  constituting  an  assault  and 
battery;  and  she  brought  this  action  to  recover  damages  therefor. 

The  trial  in  the  Court  below  resulted  in  a  verdict  for  plaintiff  for 
$14,322.50.  .  .  . 

We  come  then  to  a  consideration  of  the  questions  presented  by  de- 
fendant's appeal  from  the  order  denying  his  motion  for  judgment 
notwithstanding  the  verdict.  It  is  contended  that  final  judgment 
should  be  ordered  in  his  favor  for  the  following  reasons:  (a)  That  it 
appears  from  the  evidence  received  on  the  trial  that  plaintiff  con- 
sented to  the  operation  on  her  left  ear.  (b)  If  the  Court  shall  find 
that  no  such  consent  was  given,  under  the  circumstances  disclosed  by 
the  record,  no  consent  was  necessary.  .  .  . 

(b)  We  shall  consider  first  the  question  whether,  under  the  circum- 
stances shown  in  the  record,  the  consent  of  plaintiff  to  the  operation 
was  necessary.  If,  under  the  particular  facts  of  this  case,  such  con- 
sent was  unnecessary,  no  Recovery  can  he  had,  for  the  evidence  fairly 
shows  that  the  operation  complained  of  was  skilfully  performed  and 
of  a  generally  beneficial  nature.  But  if  the  consent  of  plaintiff  was 
necessary,  then  the  future  questions  presented  become  important.  .  .  . 

It  cannot  be  doubted  that  ordinarily  the  patient  must  be  consiilted, 
and  his  consent  given,  before  a  physician  may  operate  upon  him.  .  .  . 
Kinkead  on  Torts,  I,  §  375,  states  the  general  rule  on  this  subject  as 
follows: 

"The  patient  must  be  the  final  arbiter  as  to  whether  he  shall  take  his  chances 
with  the  operation,  or  take  his  chances  of  living  without  it.  Such  is  the  natural 
right  of  the  individual,  which  the  law  reoognizes  as  a  legal  right.  Consent, 
therefore,  of  an  individual,  must  be  either  expressly  or  impliedly  given  before  a 
surgeon  may  have  the  right  to  operate.^' 

There  is  logic  in  the  principle  thus  stated,  for,  in  all  other  trades,  pro- 
fessions, or  occupations,  contracts  are  entered  into  by  the  mutual 
agreement  of  the  interested  parties,  and  are  required  to  be  performed 
in  accordance  with  their  letter  and  spirit.  No  reason  occurs  to  us  why 
the  same  rule  should  not  apply  between  physician  and  patient.  If 
the  physician  advises  his  patient  to  submit  to  a  particular  operation, 
and  the  patient  weighs  the  dangers  and  risks  incident  to  its  perform- 
ance, and  finally  consei^ts,  he  thereby,  in  effect,  enters  into  a  contract 
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authorizing  his  physician  to  operate  to  the  extent  of  the  consent  given« 
but  no  further. 

It  is  not,  however,  contended  by  defendant  that  under  ordinary 
circumstances  consent  is  unnecessary,  but  that,  under  the  particular 
circumstances  of  this  case,  consent  was  implied;  that  it  was  an  emer- 
gency case,*  such  as  to  authorize  the  operation  without  express  consent 
or  permission.  The  medical  profession  has  made  signal  progress  in 
solving  the  problems  of  health  and  disease,  and  they  may  justly  point 
with  pride  to  the  advancements  made  in  supplementing  nature  and 
correcting  deformities,  and  relieving  pain  and  suffering.  The  physi- 
cian impliedly  contracts  that  he  possesses,  and  will  exercise  in  the 
treatment  of  patients  skill  and  learning,  and  that  he  will  exercise  rea- 
sonable care  and  exert  his  best  judgment  to  bring  about  favorable 
results.  The  methods  of  treatment  are  committed  almost  exclusively 
to  his  judgment.  But  we  are  aware  of  no  rule  or  principle  of  law  which 
would  extend  to  him  free  license  r^pecting  surgical  operations.  Rea- 
sonable latitude  must,  however,  be  allowed  the  physician  in  a  particular 
case;  and  we  would  not  lay  dowp  any  rule  which  would  unreasonably 
interfere  with  the  exercise  of  his  discretion,  or  prevent  him  from  taking 
such  measures  as  his  judgment  dictated  for  the  welfare  of  the  patient 
in  a  case  of  emergency.  If  a  person  should  be  injured  to  the  extent  of 
rendering  him  unconscious,  and  his  injuries  were  of  such  a  nature  as 
to  require  prompt  surgical  attention,  a  physician  called  to  attend  him 
would  be  justified  in  applying  such  medical  or  surgical  treatment  as 
might  reasonably  be  necessary  for  the  presCTvation  of  his  life  or  limb, 
and  consent  on  the  part  of  the  injured  person  would  be  implied.  And 
again,  if,  in  the  course  of  an  operation  to  which  the  patient  consented, 
the  physician  should  discover  conditions  not  anticipated  before  the 
operation  was  conmienced,  and  which,  if  not  removed,  would  endanger 
the  life  or  health  of  the  patient,  he  would,  though  no  express  consent 
was  obtained  or  given,  be  justified  in  extending  the  operation  to  remove 
and  overcome  them. 

But  such  is  not  the  case  at  bar.  The  diseased  condition  of  plaintiff's 
left  ear  was  not  discovered  in  the  course  of  an  operation  on  the  right 
which  was  authorized,  but  upon  an  independent  examination  of  that 
organ,  made  after  the  authorized  operation  was  found  unnecessary. 
Nor  is  the  evidence  such  as  to  justify  the  Court  in  holding,  as  a  matter 
of  law,  that  it  was  such  an  affection  as  would  result  immediately  in 
the  serious  injury  of  plaintiff,  or  such  an  emergency  as  to  justify  pro- 
ceeding without  her  consent.  She  had  experienced  no  particular 
difficulty  with  that  ear,  and  the  questions  as  to  when  its  diseased 
condition  would  become  alarming  or  fatal,  and  whether  there  was  an 
inmiediate  necessity  for  an  operation,  were,  under  the  evidence,  ques- 
tions of  fact  for  the  jury. 

(a)  The  contention  of  defendant  that  the  operation  was  consented 
to  by  plaintiff  is  not  sustained  by  the  evidence.    At  least,  the  evidence 
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was  such  83  to  take  the  question  to  the  jury.  This  contention  is  based 
upon  the  fact  that  she  was  represented  on  the  occasion  in  question  by 
her  family  physician;  that  tiie  condition  of  her  left  ear  was  made 
known  to  him,  and  the  propriety  of  an  operation  thereon  suggested, 
to  which  he  made  no  objection.  It  is  urged  that  by  his  conduct  he 
assented  to  it,  and  that  plaintiff  was  bound  thereby.  It  is  not  claimed 
that  he  gave  his  express  copsent.  It  is  not  disputed  but  that  the 
family  physician  of  plaintiff  was  present  on  the  occasion  of  the  op«^- 
tion,  and  at  her  request.  Sut  the  purpose  of  his  presence  was  not  that 
he  might  participate  in  the  operation,  nor  does  it  appear  that  he  was 
authorized  to  consent  to  any  change  in  the  one  originally  proposed  to 
be  made.  Plaintiff  was  naturally  nervous  and  fearful  of  the  conse- 
quences of  being  placed  under  the  influence  of  anaesthetics,  and  the 
presence  of  her  family  physician  was  requested  under  the  impression 
that  it  would  allay  and  calm  her  fears.  The  evidence  made  the  ques- 
tion one  of  fact  for  the  jury  to  determine.  .  .  . 

Orders  affirmed.^ 

I 

*  [Problems: 

The  plaintiff  and  the  defendant  were  at  a  hotel,  waiting  to  att^d  as  witnesses 
in  court.  Both  went  to  bed  drunk.  The  defendant  next  morning  roused  the 
plaintiff  who  was  still  in  a  stupor,  and  got  him  downstairs  on  the  street,  and 
on  the  way  to  court  the  plaintiff  was  injured.  Is  the  defendant  liable?  (1876, 
Hoffman  v.  Eppers,  41  Wis.  251.) 

The  plaintiff  boy  was  run  over  by  the  defendant's  train.  The  defendant's 
servants  carried  the  plaintiff  to  the  city  hospital  from  a  house  near  the  track, 
though  the  plaintiff  expressed  his  unwillingness  and  told  them  that  a  doctor 
had  been  sent  for.  Is  the  defendant  liable?  (1902,  Ollet  v.  R.  Co.,  201  Pa.  361, 
SOAtl.  1011.) 

The  plaintiff's  child,  seventeen  years  old,  died  in  the  hospital  under  an 
operation  by  the  defendant  for  tumor.  The  operation  was  consented  to  by  the 
child,  and  by  a  sister  and  an  aunt  who  were  present  at  the  considtation,  but  not 
by  the  plaintiff's  father,  who  knew  nothing  of  the  expected  operation.  Has  he  an 
action  for  loss  of  service?    (1906,  Bakker  v,  Welsh,  144  Mich.  632, 108  N.  W.  94.) 

The  defendant  was  the  wife  of  the  brother  of  the  plaintiff's  testator.  Imme- 
diately on  the  death  of  the  latter,  which  occiured  in  his  own  house  in  a  drinking 
bout  with  other  persons,  she  took  some  of  his  diamonds  and  jewelry  from  an  im- 
locked  drawer,  and  placed  them  for  safety  in  a  box  in  an  unlocked  cupboard  in 
the  next  room.  The  articles  were  never  found  again.  Is  the  defendant  liable  to 
the  pljuntiff's  executor?    (1876,  Kirk  v,  Gregory,  L.  R.  1  Ex.  Div.  55.) 

Is  the  consent  of  the  husband  necessary,  to  avoid  liability  to  him  for  the  con- 
sequences of  an  operation  performed  on  the  wife?  (1906,  Pratt  v,  Davis,  224  HI. 
300,  79  N.  E.  562). 

Notes: 

''Unauthorized  operation  by  surgeon."    (C.  L.  R.,  V,  395,  406.) 

"Physicians  and  Surgeons:  Necessity  of  patient's  consent  to  operation.'' 
(H.  L.  R.,  XVIII,  624.) 

''Civil  liability:  Physician's  liability  for  operation  without  patient's  consent." 
(H.  L.  R.,  XIX,  220.) 

"Exemplary  damages:  Against  sxugeon  for  operation  performed  without 
patient's  consent."    (H.  L.  R.,  XX,  501.) 

"Physician.   Unauthorized  operation  by."    (M.  L.  R.,  IV,  49.) 

"Operation  on  minor  without  consent  of  parent."    (M.  L.  R.,  V,  40.)] 
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SUB-TITLE  (m) :  PLAINTIFP'S  CONTRIBtTTORT  FAULT 

623.  JtrarnNiANns.  Digesta.  (50,  17,  de  diversis  regulis,  203.)  Pomponitu. 
Quod  quis  ex  culpa  sua  damnum  sentit,  non  intellegitur  d«^»T"Ti»Tn  sentire. 

624.  T.  Rtttherfobth.  InstUutea  of  Natural  Law,  (1832.  2d  Amer.  ed.,  I, 
c.  XVII,  p.  209.)  Sometimes,  and  especially  in  what  may  seem  faults  of  the 
lower  degrees,  the  damage  which  arises  from  our  supposed  neglect  will  be  found, 
upon  inquiry,  to  have  been  rather  owing  to  the  neglect  of  the  person  who  suffers 
it;  and  then  we  are  not  only  clear  from  all  guilt  that  may  subject  us  to  punish- 
ment, but  from  all  blame  that  might  oblige  us  to  make  reparation.  ...  If  a 
man  was  passing  through  grounds  where  there  was  no  oonunon  path  or  way,  and 
where  he  had  no  business,  and  should  be  wounded  or  maimed  by  a  horse  or  an 
ox  which  were  in  the  pasture  of  their  owner,  the  fault  is  in  the  person  so  hurt; 
because  he  ought  not  to  have  been  there. 

625.  Herbert  Broom.  A  Selection  of  Legal  Maxims.  (3d  ed.,  1852,  No. 
201.)  "  Volenti  non  fit  injuria."  It  is  a  general  rule  of  the  English  law,  that  no 
one  can  maintain  an  action  for  a  wrong  where  he  has  consented  or  contributed  to 
the  act  which  occasions  his  loss.  ...  So,  if  a  person  says,  generally,  ''There  aro 
spring-guns  in  this  wood,"  and  if  another  then  takes  upon  himself  to  go  into  the 
wood,  knowing  that  he  is  in  hazard  of  meeting  with  the  injury  which  the  guns  are 
calculated  to  produce,  he  does  so  at  his  own  peril,  and  must  take  the  consequences 
of  his  own  act.  .  .  .  There  is  also  an  extensive  class  of  cases  to  which  the  maxim 
"volenti  non  fit  injxuia  "  may  be  applied,  ...  in  which  redress  is  sought  for  an 
injury  which  has  resulted  from  the  negligence  of  both  plaintiff  and  defendant, 
and  in  many  of  which  it  has  been  held  that  the  former  is  precluded  from  recover^ 
ing  damages.  .  .  . 

626.  Ward  v.  Atbe.  (1615.  Cro.  Jac.  366.)  Trespass  of  assault  and  battery, 
etc.,  quod  ciunulum  pecimiae,  containing  five  marks,  cepit,  etc.  The  case  was: 
The  plaintiff  and  defendant  being  at  play,  the  plaintiff  thrust  his  money  into 
the  defendant's  heap  and  mixed  it,  and  the  defendai\t  kept  it  all;  whereupon 
(they  striving  for  the  money)  plaintiff  brought  this  action. 

The  whole  Court  were  of  opinion,  in  regard  the  plaintiff's  own  money  can- 
not be  known,  and  this  his  intermeddling  is  his  own  act  and  his  own  wrong,  that 
by  the  law  he  shall  lose  all;  for,  if  it  were  otherwise,  a  man  might  then  be  made 
to  be  trespasser  against  his  will,  by  the  taking  of  his  own  goods;  therefore,  to 
avoid  that  inconvenience,  the  law  will  justify  the  defendant's  detaining  of  all: 
and  so  it  is  of  an  heap  of  com  voluntarily  intermingled  with  another  man's. 
Whereupon  the  rule  of  the  Court  was,  quod  querens  nihil  capiat  per  billam. 

627.  Virtue  i;.  Bird.  (1677.  2  Lev.  196.)  Case,  that  whereas  the  defend- 
ant had  hired  him  to  carry  a  load  of  timber  from  Woodbridge  to  Ipswich  to  be 
laid  there  at  any  place  the  defendant  should  appoint,  and  that  he  gave  notice 
to  the  defendant  that  he  would  carry  it  such  a  day,  and  requested  the  defendant 
at  Woodbridge  to  appoint  where  it  should  be  laid,  and  that  accordingly  he  car- 
ried it  to  Ipswich,  and  the  defendant  appointed  no  place  where  it  should  be 
laid,  but  made  the  horses  of  the  plaintiff  being  hot  stay  so  long  in  the  cart,  that 
they  took  cold,  whereby  some  of  them  died,  and  the  rest  were  spoiled.    And 
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after  verdict  for  the  plaintiff  upon  non  culp.,  judgment  was  staid;  because  the 
action  lies  not.  For,  1.  he  might  have  taken  his  horses  out  of  his  cart,  and  have 
walked  them  up  and  down,  or  put  them  into  the  stable;  2.  As  soon  as  he  came 
there,  and  found  no  place  appointed  by  the  defendant,  he  might  have  unladen 
the  timber  in  any  convenient  place,  and  returned.  And  therefore  the  injury 
which  the  horses  received  is  owing  to  himself,  and  through  his  own  default. 

628.  BoDT  OF  LiBERTiBS  oi  Mabsachusettb.  (1041.)  Art.  24.  In  all 
Trespasses  or  damages  done  to  any  man  or  men,  If  it  can  be  proved  to  be 
done  by  the  meere  default  of  him  or  them  to  whome  the  trespaase  is  done,  It 
shall  be  judged  no  trespasse,  nor  any  damage  given  for  it. 


Topic  1.    Variant  Forms  of  Rule 

Sub-topic  A.    The  Admiralty  Rule 

629.    THE  WOODROP-SIMS 

High  Court  of  Admiralty.    1815 

2  Dods.  Adm,  83 

Tms  was  a  cause  of  damage,  at  the  instance  of  Thomas  Potts  and 
George  Taylor,  the  owners  of  the  brig  Industry,  against  the  above  ship, 
the  Woodrop-Sims,  her  tackle,  etc. 

On  the  part  of  the  complainants,  it  was  stated  that  the  Industry, 
being  a  brig  of  the  burden  of  eighty-nine  tons,  sailed  on  the  12th  of 
May  frcAn  Sunderland  with  a  cargo  of  coals  for  some  port  in  west  Eng- 
land, and  that  about  two  o'clock  in  the  morning  of  the  19th  of  May, 
being  ofiF  the  South  Foreland,  which  bore  west-south-w6st,  distant  about 
a  mile  and  a  half,  with  wind  about  west-north-west,  and  steering  a 
south-west  course  dose  by  the  wind,  and  on  the  starboard  tack,  the 
Woodrop-Sims  was  observed  about  three  hundred  yards  distant, 
running  to  the  north-east  with  a  free  wind.  That  the  master  and  crew 
of  the  brig  perceiving  that  the  ship  continued  her  course,  and  that  if  it 
was  not  altered  would  come  direct  upon  them,  called  out  several  times 
as  loud  as  possible,  but  no  notice  was  taken  of  their  hailing,  and  the 
Woodrop-Sims  caoie  on  board  the  brig  and  stove  in  her  larboard  side, 
and  she  sunk  almost  inmiediately,  the  crew  of  the  brig  having  just 
time  to  save  themselves  on  board  the  Woodrop-Sims.  That  the  loss 
of  the  Industry  and  her  cargo  was  occasioned  by  the  negligence  or  want 
of  skill  of  the  master  and  crew  of  the  Woodrop-Sims,  and  by  the  want 
of  a  good  lookout  on  board  the  ship. 

On  the  other  side,  it  was  stated  that  the  loss  of  the  brig  was  not 
occasioned  by  any  improper  conduct  or  want  of  skill  of  those  on  board 
the  Woodrop-Sims,  but  by  the  negligence  of  the  master  and  crew  of 
the  Industry,  and  by  the  want  of  a  good  lookout  on  board  the  brig. 

The  Court  was  assisted  by  two  of  the  elder  brethren  of  the  Trinity 
House. 


I 


I 


84  m.    THE  EXCUSE  ELEMENT  No.  629 

Judgment. 

Sir  W.  Scott.  This  is  one  of  those  unfortunate  cases  in  which  the 
entire  loss  of  a  ship  and  cargo  has  been  occasioned  by  two  vessels  run- 
ning foul  of  each  other. 

There  are  four  possibilities  under  which  an  accident  of  this  sort  may 
occur.  In  the  first  place,  it  may  happen  without  blame  being  imputable 
to  either  party;  as  where  the  loss  is  occasioned  by  a  storm,  or  any  other 
vis  major;  in  that  case,  the  misfortime  must  be  borne  by  the  party,  on 
whom  it  happens  to  light;  the  other  not  being  responsible  to  him  in  any 
degree.  Secondly,  a  misfortune  of  this  kind  may  arisq  where  both 
parties  are  to  blame,  where  there  has  been  a  want  of  due  diligence  or  of 
skill  on  both  sides;  in  such  a  case,  the  rule  of  law  is  that  the  loss  must  be 
apportioned  between  them,  as  having  been  occasioned  by  the  fault  of 
both  of  them.  Thirdly,  it  may  happen  by  the  misconduct  of  the  suffer- 
ing party  only;  and  then  the  rule  is,  that  the  sufferer  must  bear  his 
own  burden.  Lastly,  it  may  have  been  the  fault  of  the  ship  which  ran 
the  other  down;  and  in  this  case  the  injured  party  would  be  entitled 
to  an  entire  compensation  from  the  other.  .  .  . 

This  state  of  circumstances  raises  a  question  or  two  of  professional 
skill,  upon  which  you,  gentlemen  (addressing  himself  to  the  Trinity 
Masters),  will  have  to  decide.  ...  If  you  shall  think  that  the  proper 
precautions  were  taken  by  the  persons  on  board  the  Woodrop-Sims,  then 
it  will  become  necessary  to  inquire  whether  these  measures  were  coun- 
teracted and  defeated  by  improper  measures  taken  by  those  on  board 
the  other  ship.  Upon  these  points,  gentlemen,  I  shall  rely  pn  your 
judgment. 

The  Trinity  Masters  expressed  their  opinion,  that  the  Woodrop-Sims 
was  to  blame;  that  she  had  the  wind  free,  and  ought  to  have  got  out 
of  the  way.        » 

The  Court  pronounced  its  sentence  accordingly,  and  referred  the 
settlement  of  the  amount  to  the  registrar  and  merchants. 

« 

630.  R.  G.  Marsden.  A  Treatise  on  the  Law  of  Collisions  al  Sea,  (1897. 
4th  ed.,  c.  VI,  pp.  140-143,  in  part.)  [The  rule  laid  down  by  Lord  Stowbll  in 
The  Woodrop-Sims]  is  not  in  accordance  with  numerous  decisions  of  the  High 
Court  of  Admiralty  during  the  seventeenth  and  eighteenth  centuries.  During 
that  period  the  rule  of  division  of  loss  was  frequently  applied  in  cases  where  the 
cause  of  collision  was  uncertain,  and  also  where  the  collision  was  purely  acci- 
dental. However,  whatever  doubts  there  may  be  as  to  the  scope  of  the  rule  when 
Sir  W.  Scott  thus  stated  it  in  1816,  there  can  be  no  doubt  that  at  the  present 
day  (whether  by  "oonuniuus  error ''  or  otherwise,  is  immaterial)  the  rule  is 
appUed  only  in  cases  of  "both  to  blame."  .  .  . 

As  to  the  policy  and  justice  of  the  rule,  there  has  been  much  difference  of 
opinion.  Cleirac  [in  his  "  Us  et  Coutume  de  la  Mer  "]  approves  of  it  upon  the 
questionable  ground  that  the  law  must  not  give  any  inducement  to  the  owners  of 
old  and  worthless  ships  to  get  them  run  down  for  the  sake  of  the  damages  they 
may  recover.  That  he  had  not  a  high  opinion  of  its  justice  seems  probable  from 
his  stigmatizing  it  as  "judicium  rusticorum,"  —  a  term  applied  to  it  also  by 
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Chancellor  Kent.  .  .  .  That  the  rule  conduces  to  safety  at  sea,  by  encouraging 
shipmasters  to  take  every  possible  precaution,  or  that  it  makes  masters  of  large 
ships  more  careful  of  small  ones,  as  has  been  suggested  by  other  authorities,  is 
at  least  doubtful.  That  it  tends  to  avoid  interminable  litigation  (as  has  been 
stated  by  a  high  authority  in  this  country)  is  not  evident.  Lindubt,  L.  J.,  is  of 
opinion  that,  where  the  negligence  of  the  two  i^ps  is  equal,  it  works  better  jus- 
tice than  the  rule  of  the  common  law;  "Why,  in  such  a  case,  the  damages  should 
(at  common  law)  not  be  apportioned,  I  do  not  profess  to  understand."  In  some 
cases,  however,  as  applied  in  this  country,  it  works  positive  injustice.  It  pre- 
vents the  innpcent.owner  of  cargo  on  board  either  ship  from  recovering  from  the 
wrongdoing  owner  of  either  ship  more  than  half  his  loss.  . 

As  has  been  already  stated,  the  law  apportions  the  loss,  where  both  ships  are 
in  fault,  by  obliging  each  wrongdoer  to  pay  half  the  loss  of  the  other.  Thus,  if  the 
loss  on  ship  A  is  £1,000  and  that  on  B  is  £2,000,  A  can  recover  £500  against  B, 
and  B  can  recover  £1,000  against  A.  The  Courts  make  no  attempt  to  administer 
distributive  justice  by  apportioning  the  loss  aocording  to  the  degree  of  fault  of 
which  each  ship  is  guilty. 

631.    THE  MAX  MORRIS 
Supreme  Court  of  the  United  States.    1890 

137  U.8.1 

The  case,  as  stated  by  the  Court,  was  as  follows:  — 

This  was  a  suit  in  Admiralty,  brought  in  the  District  Court  of  the 
Unit^  States  for  the  Southern  District  of  New  York,  by  Patrick  Curry 
against  the  steamer  Max  Morris. 

The  libel  alleged  that  on  the  27th  of  October,  1884,  theUbellant 
was  lawfully  on  board  of  that  vessel,  being  employed  to  load  coal 
upon  her  by  the  stevedore  who  had  the  contract  for  loading  the  coal; 
that,  on  that  day,  the  libellant,  while  on  the  vessel,  fell  from  her  bridge 
to  the  deck,  through  the  negligence  of  those  in  charge  of  her,  in  having 
removed  from  the  bridge  the  ladder  usually  leading  therefrom  to  the 
deck,  and  in  leaving  open,  and  failing  to  guard,  the  aperture  thus  left 
in  the  rail  on  the  bridge;  that  the  libellant  was  not  guilty  of  negligence; 
and  that  he  was  injured  by  the  fall  and  incapacitated  from  labor.  He 
claimed  $3,000  damages. 

The  answer  alleged  negligence  on  the  part  of  the  libellant  and  an 
absence  of  negligence  on  tJie  part  of  the  claimant. 
.  The  District  Court,  held  by  Judge  Brown,  entered  a  decree  in  favor 
of  the  libellant  for  $150  damages,  and  $32.33  as  one-half  of  the  libel- 
lant's  costs,  less  $47.06  as  one-half  of  the  claimant's  costs,  making 
the  total  award  to  the  libellant  $135.27.  The  opinion  of  the  District 
Judge  is  reported  in  24  Fed.  Bep.  860.  It  appeared  from  that  that 
the  judge  charged  to  the  libellant's  own  fault  all  his  pain  and  suffering 
and  all  mere  consequential  damages,  and  charged  the  vessel  with  his 
wages,  at  $2  per  day,  for  seventy-five  working  days,  making  $150. 

The  claimant  appealed  to  the  Circuit  Court,  on  the  ground  that  the 
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libel  should  have  been  dismissed.  The  case  came  up  again  in  the 
Circuit  Court  on  the  14th  of  March,  1887,  the  Court  being  held  by  Mr. 
Justice  Blatchford  and  Judge  Wallace,  when  a  certificate  was  signed 
by  them  stating  as  follows:  "The  Court  finds,  as  a  matter  of  fact, 
that  the  injuries  to  the  libellant  were  occasioned  partly  through  his 
own  negligence  and  partly  through  the  negligence  of  the  officers  of  the 
vessel.  It  now  occurs,  as  a  question  of  law,  whether  the  libellant, 
under  the  above  facts,  b  entitled  to  a  decree  for  divided  damages.  On 
this  question  the  opinions  of  the  judges  are  in  conflict."  Qp  motion  of 
the  claimant,  the  question  in  difference  was  certified  to  this  Court. 

Mr.  Wilhelmvs  Mynderscy  and  Mr.  William  Allen  Butler,  for  Morris, 
claimant  and  appellant.  The  admiralty  rule  of  division  of  damages, 
applicable  to  collision  cases,  has  never  been  applied  to  cases  of  personal 
injuries.  ... 

Mr.  James  A.  Patrick,  for  Curry,  libellant  and  appellee. 

Mr.  Justice  Blatchford,  after  stating  the  case  as  above  reported, 
delivered  the  opinion  of  the  Coiu*t. 

The  question  discussed  in  the  opinions  of  Judge  Brown  and  Judge 
Wallace,  and  presented  to  us  for  decision,  is  whether  the  libellant  was 
debarred  from  the  recovery  of  any  sum  of  money,  by  reason  of  the  fact 
that  his  own  negligence  contributed  to  the  accident,  although  there  was 
negligence  also  in  the  officers  of  the  vessel.  The  question  presented 
by  the  certificate  is  really  that  question,  although  stated  in  the  cer- 
tificate to  be  whether  the  libellant,  under  the  facts  presented,  was  en- 
titled to  a  decree  "for  divided  damages."  It  appears  from  the  opinion 
of  the  District  Judge  that  he  imposed  upon  the  claimant  "some  part 
of  the  damage"  which  his  concurrent  negligence  occasioned,  while  it 
does  not  appear  from  the  record  that  the  award  of  the  $150  was  the 
result  of  an  equal  division  of  the  damages  suffered  by  the  libellant, 
or  a  giving  to  him  of  exactly  one-half,  or  of  more  or  less  than  one-half, 
of  such  damages.  .  .  . 

The  doctrine  of  an  equal  division  of  damages  in  admiralty,  in  the 
case  of  a  collision  between  two  vessels,  where  both  are  guilty  of  fault 
contributing  to  the  collision,  had  long  been  the  rule  in  England,  but 
was  first  established  by  this  Court  in  the  case  of  The  Schooner  Cathe- 
rine V,  Dickinson,  17  How.  170,  and  has  been  applied  by  it  to  cases 
where,  both  vessels  being  in  fault,  only  one  of  them  was  injured,  as 
well  as  to  cases  where  both  were  injured,  the  injured  vessel,  in  the  first 
case,  recovering  only  one-half  of  its  damages,  and,  in  the  second  case, 
the  damages  suffered  by  the  two  vessels  being  added  together  and 
equally  divided,  and  the  vessel  whose  damages  exceeded  such  one-half 
recovering  the  excess  against  the  other  vessel.  .  .  . 

The  admiralty  rule  of  the  division  of  damages  was  laid  down  by 
Sir  William  Scott,  in  1815,  in  The  Woodrop-Sims,  supra,  No.  629, 
where  he  says  that  if  a  loss  occurs  through  a  collision  between  two 
vessels,  where  both  parties  are  to  blame,  die  rule  of  law  is  "that  the 
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loss  must  be  apportioned  between  them,  as  having  been  occasioned  be 
the  fault  of  both  of  them."  This  rule  was  approved  by  the  House  of 
Lords,  on  an  appeal  from  Scotland,  in  Hay  v,  Le  Neve,  2  Shaw,  395, 
in  1824.  The  rule  of  the  equal  apportionment  of  the  loss  where  both 
parties  were  in  fault  would  seem  to  have  been  founded  upon  the  di£S- 
culty  of  determining,  in  such  cases,  the  degree  of  negligence  in  the  one 
and  the  other.  It  is  said  by  Cleirac  (Us  et  Coutumes  de  la  Mer,  p.  68) 
that  such  rule  of  division  is  a  rustic  sort  of  determination,  and  such  as 
arbiters  and  amicable  compromisers  of  disputes  conmionly  follow, 
where  they  cannot  discover  the  motives  of  the  parties,  or  when  they 
see  faults  on  both  sides. 

As  to  the  particular  question  now  presented  for  decision,  there  has 
been  a  conflict  of  opinion  in  the  lower  Courts  of  the  United  States.  .  .  . 

Contributory  negUgence,  in  a  case  like  the  present,  should  not  wholly 
bar  recovery.  There  would  have  been  no  injury  to  the  libellant  but 
for  the  fault  of  the  vessel;  and  while,  on  the  one  hand,  the  Court  ought 
not  to  give  him  full  compensation  for  his  injury,  where  he  himself  was 
partly  in  fault,  it  ought  not,  on  the  other  hand,  to  be  restrained  from 
saying  that  the  fact  of  his  negligence  should  not  deprive  him  of  all 
recovery  of  damages.  As  stated  by  the  District  Judge  in  his  opinion 
in  the  present  case,  the  more  equal  distribution  of  justice,  the  dictates 
of  humanity,  the  safety  of  life  and  limb  and  the  public  good,  will  be  best 
promoted  .by  holding  vessels  Uable  to  bear  some  part  of  the  actual 
pecuniary  loss  sustained  by  the  libellant,  in  a  case  like  the  present, 
where  their  fault  is  clear,  provided  the  libellant's  fault,  though  evident, 
is  neither  wilful,  nor  gross,  nor  inexcusable,  and  where  the  other  cir- 
cumstances present  a  strong  case  for  his  relief.  We  think  this  rule  is 
applicable  to  all  like  cases  of  marine  tort  founded  upon  negligence  and 
prosecuted  in  admiralty,  as  in  harmony  with  the  rule  for  the  division 
of  damages  in  cases  of  collision.  .  .  . 

The  necessary  conclusion  is,  that  the  question  whether  the  libellant, 
upon  the  facts  found,  is  entitled  to  a  decree  for  divided  damages,  must 
be  answered  in  the  affirmative,  in  accordance  with  the  judgment  below. 
.  .  .  Whether,  in  a  case  like  this,  the  decree  should  be  for  exactly  one- 
half  of  the  damages  sustained,  or  might,  in  the  discretion  of  the  Court, 
be  for  a  greater  or  less  proportion  of  such  damages,  is  a  question  not 
presented  for  our  determination  upon  this  record,  and  we  express  no 
opinion  upon  it.  Decree  affirmed. 

Sub-topic  B.    The  Cobimon  Law  Rule 

632.    BUTTERFIELD  v.  FORRESTER 

King's  Bench.    1809 

iiEtuteo 

This  was  an  action  on  the  case  for  obstructing  a  highway,  by  means 
of  which  obstruction  the  plaintiff,  who  was  riding  along  the  road,  was 
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thrown  down  with  his  horse,  and  injuredi  etc.  At  the  trialv  before 
Batlet,  J.,  at  Derby,  it  appeared  that  the  defendant,  for  the  purpose 
of  making  some  repairs  to  his  house,  which  was  close  by  the  roadside 
at  one  end  of  the  town,  had  put  up  a  pole  across  this  part  of  the  road, 
a  free  passage  being  left  by  another  branch  or  street  in  the  same  di- 
rection. That  the  plaintiff  left  a  public  house  not  far  distant  from 
the  place  in  question  at  8  o'clock  in  the  evening  in  August,  when  they 
were  just  beginning  to  Ught  candles,  but  while  there  was  light  enough 
left  to  disc^n  the  obstruction  at  one  hundred  yards  distance;  and  the 
witness  who  proved  this,  said  that  if  the  plaintiff  had  not  been  riding 
very  hard  he  might  have  observed  and  avoided  it;  the  plaintiff,,  how- 
ever, who  was  riding  violently,  did  not  observe  it,  but  rode  against  it, 
and  fell  with  his  horse  and  was  much  hurt  in  consequence  of  the  acci- 
dent; and  there  was  no  evidence  of  his  bdiig  intoxicated  at  the  time. 
On  this  evidence  Batlet,  J.,  directed  the  jury,  that  if  a  person  riding 
with  reasonable  and  ordinary  care  could  have  seen  and  avoided  the  ob- 
struction; and  if  they  were  satisfied  that  the  plaintiff  was  riding  along 
the  street  extremely  hard,  and  without  ordinary  care,  they  should  find 
a  verdict  for  the  defendant,  which  they  accordingly  did. 

Vaughan,  Serjt.,  now  objected  to  this  direction,  on  moving  for  a 
new  trial;  and  referred  to  BuUer's  Nisi  Prius  26,  where  the  rule  is  laid 
down,  that  ''If  a  man  lay  logs  of  wood  across  a  highway,  though  a 
person  may  with  care  ride  safely  by,  yet  if  by  means  thereof  jny  horse 
stumble  and  fling  me,  I  may  bring  an  action." 

Batlet,  J.  The  plaintiff  was  proved  to  be  riding  as  fast  as  his 
horse  could  go,  and  this  was  through  the  streets  of  Derby.  If  he  had 
used  ordinary  care  he  must  have  seen  the  obstruction;  so  that  the  acci- 
dent appeared  to  happen  entirely  from  hb  own  fault. 

Lord  Ellenborough,  C.  J.  .  .  .  One  person  being  in  fault  will  not 

.dispense  with  another's  using  ordinary  care  for  himsielf.    Two  things 

must  concur  to  support  this  action:  an  obstruction  in  the  road  by  the 

fault  of  the  defendant,  and  no  want  of  ordinary  care  to  avoid  it  on  the 

part  of  the  plaintiff.  Rule  refused. 

633.    GREENLAND  v.  CHAPIN 

^  Exchequer  of  Pleas.    1850 

5Exch,2^ 

Case  for  negligence  in  navigating  the  defendant's  steamboat,  whereby 
it  struck  against  another  steamboat,  on  which  the  plaintiff  was  a  pas- 
senger, and,  in  consequence,  his  leg  was  broken.    Plea,  not  guilty. 

At  the  trial,  before  PoLLOCt,  C.  B.,  at  the  Middlesex  Sittings  after 
last  Michaelmas  Term,  it  appeared  that  the  plaintiff  was  a  passenger 
on  board  a  steamboat  called  ''The  Sons  of  the  Thames,"  which  was 
going  from  Westminster  to  London  Bridge.  The  defendant's  steam- 
boat, called  "The*  Bachelor,"  was  going  the  same  way,  and,  as  the 
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vessel  approached  the  Adelphi  Ker,  "The  Bachelor"  struck  "The 
Sons  of  the  Thames"  on  the  bow,  where  the  anchor  was  carried,  and, 
in  consequence,  it  fdl  upon  and  broke  the  plaintiff's  leg.  Th««  was 
conflicting  evidence  as  to  the  degree  of  negligence  attributable  to  the 
respective  steamboats,  and  especially  as  to  the  propriety  of  the  mode 
in  which  the  anchor  on  board  "The  Sons  of  the  Thames"  was  carried 
in  the  bow  of  the  vessel.  The  learned  Judge  told  the  jury,  that  if  they 
were  of  opinion  that  the  collision  was  owing  to  the  bad  navigation  of 
"The  Bachelor,"  they  should  find  a  verdict  for  the  plaintiff;  but  if  they 
thought  that  there  was  any  negligence,  either  in  the  stowage  of  the 
anchor,  or  in  the  plaintiff  putting  himself  in  the  place  where  he  was, 
on  board  "  The  Sons  of  the  Thames,"  they  should  find  for  the  defendant. 
The  jury  having  found  a  verdict  for  the  plaintiff,  with  £200  dam  ges, 

Shee,  Serjt.,  in  last  Hilary  Term  obtained  a  rule  nisi  to  set  aside  the 
verdict  as  against  evidence,  no  objection  being  taken  as  to  the  mode 
in  which  the  question  was  left  to  the  jury. 

Humfrey  and  A.  Fry  showed  cause  (April  27).  The  question  of 
negligence  was  one  peculiarly  for  the  jury,  and  their  finding  ought  not 
to  be  disturbed  unless  it  is  manifestly  wrong.  The  case  was  left  to  the 
jury  too  favorably  for  the  defendant,  for,  as  the  collision  arose  from  the 
ne^igent  navigation  of  the  defendant's  vessel,  it  was  immaterial  in  ' 
what  way  the  anchor  was  placed  on  board  the  other  vessel.  The  general 
rule  of  law,  as  laid  down  in  Davies  v.  Mann,  [post,  No.  664,]  is,  that 
although  there  may  have  been  negligence  on  the  part  of  the  plaintiff, 
yet,  unless  he  might,  by  the  exercise  of  ordinary  care,  have  avoided 
the  consequences  of  the  defendant's  negligence,  he  is  entitled  to  recover. 
Parke,  B.,  there  says,  "This  subject  was  fully  considered  by  this 
Court  in  the  case  of  Bridge  v.  The  Grand  Junction  Railway  Company, 
3  M.  &  W.  244,  where,  as  appears  to  me,  the  correct  rule  is  laid  down 
concerning  negligence,  namely,  that  the  negligence  which  is  to  preclude 
a  plaintiff  from  recovering  in  an  action  of  this  nature,  must  be  such  as 
that  he  could  by  ordinary  care  have  avoided  the  consequences  of  the 
defendant's  negligence."  Even  if  the  jiu*y  had  thought  that  the  mode 
of  carrying  the  anchor  was  improper,  die  defendant  would  nevertheless 
be  liable  for  injury  caused  by  his  negligent  conduct  in  striking  the 
anchor.    Silk  v.  Brown,  9  C.  &  P.  601.  .  .  . 

Shee,  Serjt.,  Bramtoell,  and  A.  W.  Simpson,  in  support  of  the  rule. 
The  plaintiff  cannot  recover  if  the  injury  in  part  arose  from  the  neg- 
ligent stowage  of  the  anchor.  .  .  .  The  true  principle  is,  that  the 
person  injured  cannot  recover  if  negligence  on  his  part  conduced  to 
the  accident.  Here  three  things  concurred  to  cause  the  injury,  viz,  the 
plaintiff  placing  himself  on  a  dangerous  situation,  the  anchor  being 
improperly  stowed,  and  the  defendant's  vessel  striking  the  other. 
This  case  is  governed  by  Butterfield  v.  Forrester  [supra,  No.  632],  where 
Lord  Ellenborough  said,  "One  person  being  in  fault  will  not  dispense 
with  another's  using  ordinary  care  for  himself.' 
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Pollock,  C.  B.,  now  said:  In  this  case  (which  is  very  analogous  to 
Rigby  9.  Hewitt  [ante,  No.  430,  Book  II],  and  where  the^same  question 
might  have  arisen)  the  plaintiff  recovered  a  verdict  with  £200  damages. 
The  foundation  of  the  action  was,  that  a  steamboat,  belonging  to  the 
defendant,  had  been  so  negligently  conducted  that  it  ran  against  a 
steamboat  on  board  of  which  the  plaintiff  was  a  passenger,  in  con- 
sequence of  which  an  anchor,  which  was  displaced,  fell  over  and  broke 
the  plaintiff's  leg.  At  the  trial,  the  jury  found  that  the  management 
of  the  vessel  on  board  which  the  plaintiff  was,  was  right,  and  that  the 
conduct  of  the  defendant's  vessel  was  negligent  and  wrong.  .  .  .  My 
brother  Shee  contended,  that  the  accident  in  part  arose  from  the  negli- 
gent stowage  of  the  anchor,  and  from  the  plaintiff  being  in  a  part  of  the 
vessel  where  he  ought  not  to  have  been.  But  the  jury  negatived  both 
these  propositions.  ...  I  must  own  that,  on  the  fullest  consideration 
which  I  can  give  to  the  result  of  the  evidence,  I  am  not  prepared  to 
say  that  I  am  dissatisfied  with  the  verdict;  the  rule  will  therefore  be 
discharged.  But  I  may  add  that,  on  consideration,  I  am  of  opinion 
that  the  law,  as  laid  down  by  me  in  this  respect,  was  not  correct.  I 
entirely  concur  with  the  rest  of  the  Court,  that  a  person  who  is  guilty 
of  negligence,  and  thereby  produces  injury  to  another,  has  no  right 
•  to  say,  "Part  of  that  mischief  would  not  have  arisen  if  you  yourself 
had  not  been  guilty  of  some  negligence.''  I  think  that  where  the  neg- 
ligence of  the  party  injured  did  not  in  any  degree  contribute  to  the 
immediate  cause  of  the  accident,  such  negligence  ought  not  to  be  set 
up  as  an  answer  to  the  action.  .  .  • 

634.  Heil  V,  Glandinq.  (1862.  42  Pa.  St.  493,  499.)  Stbonq,  J.  The 
reason  why,  in  cases  of  mutual  concurring  negligence,  neither  party  can  main- 
tain an  action  against  the  other,  is,  not  that  the  wrong  of  the  one  is  set  off  against 
the  wrong  of  the  other;  it  is  that  the  law  cannot  measure  how  much  the  damage 
suffered  is  attributable  to  the  plaintiff's  own  fault.  If  he  were  allowed  to  re- 
cover, it  might  be  that  he  would  obtain  from  the  other  party  compensation  for 
his  misconduct.  It  is  obvious,  then,  that  it  can  make  no  difference  against  whom 
bis  fault  was  primarily  committed.  If  he  has  suffered  in  consequence  of  his  own 
fault,  the  law  gives  him  no  remedy.  .  .  . 

635.  Kansas  PAcmc  Railway  Co.  t;.  Pointbb.  (1874.  14  Kans.  37,  60.) 
Brewer,  J.  Logically,  the  wrong-doer  should  always  compensate  the  wrong, 
and  the  injury  always  be  entitled  to  rehef.  When  the  wrong  of  both  parties 
contributes  to  the  injury,  the  law  declines  to  e^iportion  the  damages,  and  so 
leaves  the  injured  party  without  any  compensation.  This  is  not  strictly  justice. 
The  wrong-doer  causing  injury  ought  not  to  be  released  from  making  any  com- 
pensation, simply  because  the  injiured  party  is  also  a  wrong-doer  and  helped  to 
produce  the  injury.  But  many  considerations,  especially  the  difficulty  of  cor- 
rectly apportioning  the  damages,  and  determining  to  what  extent  the  wrong  of 
the  respective  parties  was  instrumental  in  causing  the  injury,  uphold  the  rule  so 
universally  recognized  that  where  the  wrong,  the  negligence,  of  both  parties 
contributes  to  the  injiuy,  the  law  will  not  afford  any  relief.  .  .  . 
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Sub-topic  C.    The  Georgian  and  French  Rule 

636.  Ch.  Lton-Caen  &  L.  Renault.  TraiU  de  droit  commercial.  (19Q2. 
3d  ed.,  Vol.  VI,  §  1011,  p.  132.)  Faute  commune  des  capitaines.  —  L'art.  407, 
Code  de  Commerce,  n'a  pas  pr^vu  tous  les  cas  possibles  d'abordages  m6me  au 
point  de  vue  des  dommages  causes  aux  navires  seuls.  D  pent  y  avoir,  et  c'est  lA 
un  cas  assez  frequent,  faute  commune  de  la  part  des  deux  capitaines.  Qui  doit 
supporter  les  dommages  soufferts  par  les  navires?  Dans  le  silence  de  nos  lois,  11 
faut  s'en  r6f6rer  aux  principes  g^n^aux.  Or,  d'aprds  ces  principes,  quand  deux 
personnes  ont  commis  une  faute  commune,  le  dommage  se  repartit  entre  elles 
d'^rte  le  degr^  respectif  de  leuis  fautes,  sauf  k  faire  la  repartition  par  moiti^, 
si  Ton  ne  parvient  pas  k  comparer  exactement  les  fautes.  En  mati^re  d'abordage, 
s'il  y  a  faute  commune,  les  propri^taires  des  navires  supportent,  par  suit,  les 
dommages  dont  il  est  fait  masse  en  proportion  du  degr6  des  fautes  des  capitaines; 
mais,  si  Ton  ne  parvient  pas  a  fixer  le  degr^  respectif  des  faute,  la  repartition  se 
fait  par  moiti^.  .  .  . 

Deux  autres  systemes  principaux  se  partagent  les  legislations.  En  Angleterre, 
les  dommages  se  partagent  par  moiti6  sans  consideration  du  degr6  respectif  des 
fautes  Goi  du  5  aout  1873  sur  Tetablissement  d'une  Haute  Cour  de  Justice  (art.  25, 
9).  Les  Codes  de  commerce  italien  (art.  662),  roumain  (art.  674),  hollandais 
(art.  535),  espagnol  (art.  827),  chilien  (art.  1130),  argentin  (art.  1263),  admet- 
tent  une  sorte  de  compensation  entre  les  fautes,  par  suite  de  laquelle,  sans  qu'il 
y  ait  a  se  pr^occuper  de  leur  gravity  respective,  chacun  supporte  le  dommage 
subi  par  son  navire.  .  .  . 

De  ces  divers  sjrstemes,  le  premier,  adopts  en  France,  en  Allemagne  (Code  de 
Gonmierce  de  1897),  en  Belgique  et  en  Portugal,  d6it  dtre  prdf^re.  On  all^e 
oontre  lui  qu'il  donne  au  juge  k  r^soudre  une  question  insoluble,  I'appelant  k  com- 
parer lee  degr^s  respectifs  des  fautes.  Mais  Tobjection  n'est  pas  decisive;  on 
exag^re  en  parlant  llL  d'une  question  insoluble.  II  y  a  des  c&s  ou  elle  peut  dtre  r^- 
Eolue,  et  lorsqu'elle  ne  peut  pas  I'dtre,  le  juge  a  la  ressource  d'adopter  le  partage 
par  moitie.  Puis,  11  est  exorbitant  d'admettre  ou  un  partage  par  moitie  ou 
Tobligation  pour  chacun  de  supporter  le  dommage  soufifert  par  son  navire,  quand 
la  faute  de  Fun  est  trte  l^g^  et  oelle  de-Fautre  tr^  lourde.  .  .  . 


637.    MACON  &  WESTERN  RAILROAD  COMPANY  r.  WINN 

Supreme  Court  of  Georgia,  1858 

26Ga.  250 

Case,  and  motion  for  new  trial,  in  Bibb  Superior  Court.  Tried 
before  Judge  Powers,  at  Novemf)er  Term,  1857. 

This  was  an  action  on  the  case,  brought  by  Malinda  Winn,  a  minor, 
by  her  next  friend,  Cicero  A.  Tharpe,  against  the  Macon  and  Western 
Railroad  Company,  to  recover  damages  for  injuries  received  by  plain- 
tiff, from  the  negligent  running  of  their  cars.  The  case  was  submitted 
to  a  special  jury  on  the  appeal,  who  foimd  for  the  plaintiff  S7,(X)0. 
Whereupon,  defendant  moved  for  a  new  trial,  which  the  presiding  Judge 
refused,  and  defendant  excepted.  ... 


92  m.    THE  EXCUSE  ELEBfENT  No.  637 

^  It  appeared  in  evidence,  that  on  the  14th  day  6i  December,  18 — 9 


the  [plaintiff  was  riding  in  a  carriage  and  the]  engine  and  cars  of  the 
defendant  ran  over  and  destroyed  the  said  carriage,  at  a  public  crossing 
over  said  raih-oad,  at  or  near  Prattsville,  in  the  County  of  Monroe. 
It  further  appeared,  that  Mrs.  Winn,  [the  plaintiff's  mother,]  who  was 
in  the  carriage  at  the  time,  with  her  four  children,  saw  and  heard  the 
train  of  cars  before  the  carriage  reached  the  crossing;  and  when  she 
got  near  it,  directed  the  driver  to  stop  until  the  train  passed;  the  driver 
refused  to  stop,  and  attempted  to  cross  before  the  train.  The  mules 
attached  to  the  carriage  stopped  on  the  railroad  track  and  refused 
to  move;  and  in  that  situation,  they  were  run  over  by  the  engine.  It 
also  appeared  in  evidence  that  the  engine  and  train  were  going  at  full 
speed  when  Mrs.  Winn  saw  it  approaching;  that  it  was  going  on  an 
up-grade,  and  that  the  carriage  could  have  been  seen  two  hundred 
yards  as  it  approached  the  crossing.  If  the  driver  had  obeyed  the  in- 
structions of  Mrs.  Winn  to  stop,  the  injury  would  not  have  occurred.  . . . 

Plaintiff  in  error  filed  the  following  assignment  of  errors  upon  the 
bill  of  exceptions:  .  .  . 

6th.  In  instructing  the  Jury,  "that  it  was  the  duty  of  the  engineer 
so  to  manage  and  check  his  engine  as  to  have  it  under  his  control,  so 
that  he  could  stop  it  and  prevent  its  running  against  the  carriage  while 
on  the  road;  and  if,  for  any  cause,  this  was  impossible,  it  was  the  duty 
of  the  defendant  to  prove  such  impossibility;  and  if  they  have  not, 
they  are  liable."  .   .  . 

Benning,  J.  I  assume  it  then,  as  true,  that  negligence  existed 
on  both  sides,  and  therefore,  that  a  negUgence  on  both  sides,  caused 
the  accident  and  loss;  the  share  of  the  negligence  on  the  one  side  caus- 
ing a  part  of  the  accident  and  loss,  proportioned  to  the  quantity  of  that 
share;  the  share  of  the  negligence  on  the  other  side  causing  a  part  of 
the  accident  and  loss  proportioned  to  the  quantity  of  that  share. 

1.  This  assumed  as  true,  the  first  question  will  be  whether  the  plain- 
tiff (the  child)  was  entitled  to  recover  at  all. 

Of  all  the  maxims  of  the  law,  one  of  the  most  general,  is  that  for  every 
wrong,  there  is  a  remedy.  Now,  if  I  do  what  hurts  another,  it  will  be 
a  wrong  to  him,  even  although  he  himself  be  doing  the  very  same  thing. 
If  I  beat  a  man  with  a  stick,  it  will  be  a  wrong  to  him,  even  although 
he  himself  be  beating  himself  with  a  stick.  So,  if  I  am  negligent  and 
my  negligence  goes  to  produce  an  accident  to  his  loss,  it  is  a  wrong  to 
him,  although  it  may  be  true  that  he  also  is  negligent,  and  that  his 
negligence  also  goes  to  produce  the  same  accident.  It  would  seem  to 
result  from  this  maxim,  then,  that  the  child,  though  herself  not  free 
from  negligence,  would  have  a  right  of  action,  and  be  entitled  to  re- 
cover something.  .  •  • 

2.  Assuming,  then,  that  she  was  entitled  to  recover  something,  the 

*  [This  statement  of  the  case  is  taken  from  the  report  of  the  same  negligence 
as  sued  for  in  18  Ga.  680.] 
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second  question  comes  up,  which  is:  Was  she  entitled  to  recover  an 
equivalent  for  the  whole  loss,  or  only  an  equivalent  for  the  part  of  the 
loss  resulting  from  the  negligence  of  the  defendant?  "Damages, 
Damna  in  the  common  law,  hath  a  special  signification  for  the  recom- 
pence  that  is  given  by  the  jury  to  the  plaintiff  or  demandant  for  the 
wrong  the  defendant  hath  done  unto  him."  2  Coke  Litt.  257  a.  Ac- 
cording to  this  definition,  the  defendant  is  liable  in  damages  only  for 
the  wrong  he  has  done.  And  that  a  defendant's  liability  does  not 
extend  beyond  this,  would,  indeed,  seem  to  be,  a  self-evident  proposi- 
tion. Now  in  the  present  case  the  "wrong"  which  the  defendant  did, 
to  the  plaintiff  consisted  in  the  defendant's  share  in  the  common  negli- 
gence. It  must  follow,  then,  by  this  definition  of  Coke's,  that  the  plain- 
tiff would  be  entitled  to  recover  of  the  defendant  damages  only  for  this, 
the  defendant's  share,  in  the  negligence;  that  is,  would  be  entitled  to 
recover  of  the  defendant  damages  only  sufficient  to  pay  for  the  part 
of  the  loss  due  to  the  defendant's  share  in  the  negligence. 

The  answer  to  the  question,  then,  if  to  be  governed  by  such  a  fun- 
damental principle  as  this  definition  of  Coke's,  would  seem  to  be  that 
the  plaintiff,  if  herself  guilty  of  any  part  of  the  negligence  from  which 
the  loss  resulted,  would  not  be  entitled  to  recover  of  the  defendant 
damages  for  the  whole  loss,  but  only  for  that  part  of  it  which  was  due 
to  the  defendant's  share  in  the  negligence.  Say  the  whole  negligence 
was  as  four,  (which  would  make  the  whole  loss  also  as  four,)  and  that 
the  plaintiff's  part  of  the  negligence  was  as  one,  and  the  defendant's 
part  as  three;  then  the  plaintUf  would  be  entitled  to  recover  of  the 
defendant  damages  equal,  not  to  the  whole  four  parts  of  the  loss,  but 
to  only  three  parts  of  the  loss;  the  fourth  part  of  the  loss,  due  to  her 
own  part  of  the  negligence,  she  would  have  to  bear  herself. 

And  this  is  my  answer  to  the  second  question. 

And  what  objection  is  there  to  this  principle?  I  see  none.  If  denying 
an  action  in  these  cases  to  the  sufferer  is  a  proper  punishment  to  him, 
it  is  an  improper  reward  to  the  other  party;  if  den^dng  an  action  to 
the  sufferer  will  be  a  discouragement  to  future  negligence  in  him,  it 
wiU  be  an  encouragement  to  future  negligence  in  the  party. 

My  conclusion,  liien,  is,  that  the  damages  were  excessive;  1st.  That 
they  were  over  proportioned  to  the  wounds  or  injuries,  and,  therefore, 
that  they  should  suffer  one  reduction  on  that  account;  2dly.  That  they 
were  given  to  a  party  whose  own  negligence  had  a  share  in  producing 
the  wounds  or  injuries,  and,  therefore,  that"  they  should  suffer  a  further 
reduction  on  that  account. 

[Lumpkin,  J.,  and  McDonald,  J.,  delivered  opinions  affirming  the 
judgment,  and  therefore  the  Judgment  was  affirmed.] 

638.  Code  op  Georgia.  (1895,  Vol.  II.)  §  2322.  (Code  1882,  §  3034). 
Consent  or  negligence.  No  person  shall  recover  damage  from  a  railroad  com- 
pany for  injury  to  himself  or  his  property,  where  the  same  is  done  by  his  consent, 
or  is  caused  by  his  own  negligence.    If  the  complainant  and  the  agents  of  the 
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company  are  both  at  fault,  the  former  may  reoover,  but  the  daxnagee  shall  be 
diminished  by  the  jury  in  proportion  to  the  amount  of  default  attributable  to 
him.  .  .  . 

§  3830  (Ckxle  1882,  §  2972).  Diligence  of  plaintiff .  If  the  plaintiff  by  ordinary 
care  could  have  avoided  the  consequences  to  himself  caused  by  the  defendant's 
negligence,  he  is  not  entitled  to  recover.  But  in  other  cases  the  defendant  is 
not  relieved,  although  the  plaintiff  may  in  some  way  have  contributed  to  the 
injury  sustained.  .  .  . 

639.  PuBuc  Laws  op  the  United  States  op  America.  (Sixtieth  Congress, 
Session  1, 1908,  c.  149;  35  Statutes  at  Large,  p.  65.)  An  Act  relating  to  the  Lia- 
bility of  Common  Carriers  by  Railroad  to  their  Employees  in  certain  cases.  Sec.  3. 
In  all  actions  ...  [by  such  employees  for  personal  injuries]  the  fact  that  the 
employee  may  have  been  guilty  of  contributory  negligence  shall  not  bar  a  re- 
covery, but  the  damages  shall  be  diminished  by  the  jury  in  proportion  to  the 
amount  of  negligence  attributable  to  such  employee. 


Topio  2.     Judge  and  Jury;  Spepific  Applications  of  the  Role  (Contrib- 
utory Negligenoe  per  se) 

640.    DETROIT  &  MILWAUKEE  RAILROAD  COMPANY  v. 

VAN  STEINBURG 

SiTPREME  Court  of  Michigan.    1868 

17  Mich.  99 

Error  to  Oakland  Circuit.  This  was  an  action  brought  by  defend- 
ant in  error  to  recover  damages  from  the  Detroit  and  Milwaukee  Rail- 
road Company,  for  injuries  received  by  being  run  over  by  their  cars 
at  Holly.  A  verdict  was  rendered  by  the  jury  for  plaintiff  below,  for 
$12,000.  The  case  was  removed  to  this  court  by  writ  of  error  and 
bill  of  exceptions.  Numerous  exceptions  were  taken  on  the  trial  to 
the  admission  of  testimony,  as  well  as  the  charges  to  the  jury,  the 
material  portions  of  which  are  stated  in  the  opinion. 

Geo.  Jerome,  and  0,  V.  N.  Lothrop,  for  plaintiff  in  error.  .  .  , 

M.  E.  Crofoot,  and  A.  B.  Maynard,  for  defendant  in  error.  .  .  . 

Coo  LEY,  C.  J. :  The  action  in  the  court  below  was  brought  by  Van 
Steinburg  to  recover  of  the  railroad  company  for  injury  done  him  by 
one  of  their  engines  at  Holly  station,  on  September  15, 1865.  The  plain- 
tiff, it  appears,  was  a  hotel-keeper  at  that  place.  The  track  passed 
between  his  house  and  the  depot,  and  only  about  thirty  feet  therefrom. 
He  heard  the  whistle  of  an  approaching  train  when  it  called  the  station; 
started  to  cross  over  the  track  to  the  depot;  was  caught  by  the  engine 
as  it  came  up;  and  had  one  foot  taken  off,  and  the  toe  of  another.  The 
defendant  insisted  that  the  injury  was  attributable  to  his  own  careless- 
ness; while  he,  on  his  part,  claimed  that  the  defendants  were  negligent 
and  he  was  not.  .  .  .    The  plaintiff  gave  further  evidence  tending  to 
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show  that  at  the  time  of  the  injury  the  train  was  moving  at  the  rate  of 
ten  miles  an  hour,  or  faster.  .  .  . 

Strong  evidence  was  given  on  the  part  of  the  defendants  tending  to 
disprove  the  high  rate  of  speed  testified  to  by  plaintiff's  witness,  and 
to  show  that  the  bell  was  rung  as  the  engine  approached  the  station. 
And  it  would  appear  that  as  the  plaintiff  stepped  upon  the  track  he 
would  have  been  almost  directly  fronting  a  train  coming  from  the 
direction  of  FUnt,  and  could  have  seen  it  for  a  considerable  distance, 
if  it  had  been  coming  that  way. 

Upon  this  evidence  the  counsel  for  the  defendants  requested  the 
court  to  charge  the  jury: 

First.  That  the  conduct  of  the  plaintiff,  by  leaving  the  hotel,  with 
knowledge  that  a  train  was  coming,  and  walking  upon  the  track  in 
front  of  the  train,  and  knew  that  any  train  was  arriving,  and  that 
it  could  be  seen  for  fifty  or  sixty  rods,  is  negligence,  and  he  cannot 
recover. 

Second.  If  the  jury  believe  that  the  plaintiff  heard  the  whistle 
announcing  the  approach  of  the  train,  and  knew  that  any  train  was 
arriving,  and  that  it  could  be  seen  for  fifty  or  sixty  rods  during  his 
walk  from  the  hotel,  and  he  went  upon  the  track,  this  is  such  negligence 
as  will  prohibit  recovery.  .  .  . 

Coming  to  the  particular  requests  above  set  forth,  the  judge  told  the 
jury  that  he  could  not  instruct  them  as  requested;  that  he  thought  the 
questions  of  fact  involved  in  the  case  were  proper  for  the  consideration 
of  the  jury.  .  .  .  But  the  judge  did  then  state  to  the  jury,  in  refer- 
ence to  the  said  four  requests,  that  .  .  .  even  though  the  jury  shall 
find  that  the  defendant's  employees  were  negligent  in  omitting  to  ring 
the  bell,  and  also  in  approaching  the  station  too  rapidly,  yet  if  the 
plaintiff  knew  that  the  train  was  approaching  and  to  come  upon  that 
track,  or  had  good  reason  to  suppose  that  it  was,  and  from  negligence 
or  inattention  walked  upon  the  track  and  was  injured,  it  was  negligence 
on  his  part,  and  he  could  not  recover.  .  .  . 

From  this  statement  of  the  instructions  to  the  jury,  it  must  be  evi- 
dent, I  think,  that,  if  the  question  of  the  plaintiff's  negligence  was  one 
to  be  left  to  the  jury  at  all,  it  was  very  fairly  submitted  to  them  by  the 
judge.  .  .  .  The  disputed  point  in  the  present  case  is,  whether  there 
had  not  been  shown  by  the  evidence  such  a  case  of  negligence  on  the 
part  of  the  plaintiff  as  left  nothing  to  be  passed  upon  by  the  jury,  but 
required  the  Court  to  instruct  them,  as  matter  of  law,  that  the  plaintiff 
could  not  recover.  .  .  . 

1.  As  a  general  rule,  it  can  not  be  doubted  that  the  question  of 
negligence  is  a  question  of  fact  and  not  of  law.  .  .  .  [The  law]  must 
measure  the  prudence  of  the  party's  conduct  by  a  standard  of  behavior 
likely  to  have  been  adopted  by  other  persons  of  common  prudence. 
Moreover,  if  the  danger  depends  at  all  upon  the  action  of  any  other 
person  under  a  given  set  of  circumstances,  the  prudence  of  the  party 
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injured  must  be  estimated  in  view  of  what  he  had  a  right  to  expect 
from  such  other  person,  and  he  is  not  to  be  considered  blamable  if  the 
injury  has  resulted  from  the  action  of  another  which  he  could  not 
reasonably  have  anticipated.  ^  Thus  the  problem  is  complicated  by  the 
necessity  of  taking  into  account  the  two  sets  of  circumstances  affecting 
the  conduct  of  different  persons,  and  is  only  to  be  satisfactorily  solved 
by  the  jury  placing  themselves  in  the  position  of  the  injured  person,  and 
examining  those  circumstances  as  they  presented  themselves  to  him, 
and  from  that  standpoint  judging  whether  he  was  guilty  of  negligence 
or  not.  It  is  evident  that  such  a  problem  can  not  usually  be  one  upon 
which  the  law  can  pronounce  a  definite  sentence,  and  that  it  must  be 
left  to  the  sifting  and  determination  of  a  jury. 

There  are,  nevertheless,  cases  in  which  it  has  been  held  proper  for  the 
Court  to  take  the  question  altogether  away  from  the  jury,  and  decide 
it  as  one  of  law.  .  .  .  The  case,  however,  must  be  a  very  clear  one  which 
would  justify  the  Court  in  taking  upon  itself  this  responsibility.  For, 
when  the  judge  decides  that  a  want  of  due  care  is  not  shown,  he  neces- 
sarily fixes  in  his  own  mind  the  standard  of  ordinary  prudence,  and, 
measuring  the  plaintiff's  conduct  by  that,  turns  him  out  of  coiu-t  upon 
his  opinion  of  what  a  reasonably  prudent  man  ought  to  have  done  under 
the  circumstances.  He  thus  makes  his  own  opinion  of  what  would  be 
generally  regarded  as  prudence  a  definite  rule  of  law.  It  is  quite  possible 
that,  if  the  same  question  of  prudence  were  submitted  to  a  jury  col- 
lected from  the  different  occupations  of  society,  and  perhaps  better 
competent  to  judge  of  the  common  opinion,  he  might  find  them  differing 
with  him  as  to  the  ordinary  standard  of  proper  care.  The  next  judge 
trying  a  similar  case  may  also  be  of  a  different  opinion,  and,  because 
the  case  is  not  clear,  hold  that  to  be  a  question  of  fact  which  the  first 
has  ruled  to  be  one  of  law.  Indeed,  I  think  the  cases  are  not  so  numer- 
ous as  has  been  sometimes  supposed  in  which  a  judge  could  feel  at 
liberty  to  take  the  question  of  the  plaintiff's  negligence  away  from  the 
jury.  .  .  . 

The  difficulty  in  these  cases  of  negligent  injuries  is,  that  it  very 
seldom  happens  that  injuries  are  repeated  under  the  same  circum- 
stances; and,  therefore,  no  common  standard  of  conduct  by  prudent 
men  becomes  fixed  or  known.  In  North  Pennsylvania  R.  R.  v,  Heile- 
man,  49  Penn.,  it  is  said: 

"That  what  constitutes  negligence  in  a  particular  case  is  generally  a  question 
for  the  jury,  and  not  for  the  Court,  is  undoubtedly  true,  because  negligence  is 
want  of  ordinary  care.  To  determine  whether  there  has  been  any,  involves, 
therefore,  two  inquiries:  First,  What  would  have  been  ordinary  care  under  the 
circumstances;  and,  second,  Whether  the  conduct  of  the  person  charged  with 
negligence  came  up  to  that  standard.  In  most  cases  the  standard  is  variable, 
and  it  must  be  found  by  a  jury.  But  when  the  standard  is  fixed  —  when  the 
measure  of  the  duty  is  defined  by  the  law  —  entire  omission  to  perform  it  is 
negligence.    In  such  a  case  the  jury  have  but  one  of  these  inquiries  to  make. 


No.  640  A.    (ni)    PLAINTIFP'S  CONTRIBUTORY   FAULT  97 

They  have  only  to  find  whether  he,  upon  whom  the  duty  restS)  has  performed 
H.  If  he  has  not,  the  law  fixes  the  character  of  his  failure,  and  pronounces  it 
negligence/'  ... 

It  is  a  mistake,  therefore,  to  say,  as  is  sometimes  said,  that  when 
the  facts  are  undisputed  the  question  of  negligence  is  necessarily  one  of 
law.  This  is  generally  true  only  of  that  class  of  cases  where  a  party 
has  failed  in  the  performance  of  a  clear  legal  duty.  When  the  question 
arises  upon  a  state  of  facts  on  which  reasonable  men  may  fairly  arrive 
at  different  conclusions,  the  fact  of  negligence  can  not  be  determined 
until  one  or  the  other  of  those  conclusions  has  been  drawn  by  the  jury. 
The  inferences  to  be  drawn  from  the  evidence  must  either  be  certain 
and  incontrovertible,  or  they  can  not  be  decided  upon  by  a  state  of 
facts  upon  which  fair-minded  men  may  well  differ.  .  .  . 

2.  Appljdng  the  principle  of  these  cases  to  the  one  now  before  the 
Court,  I  think  the  refusal  of  the  judge  to  give  the  instructions  prayed 
for  was  correct,  and  that  the  charge  as  given  was  just  towards  the 
defendants.  It  certainly  can  not  be  said  that  the  plaintiff,  on  any 
view  of  the  evidence,  attained  the  highest  degree  of  prudence  in  his 
conduct.  He  stepped  upon  a  track  on  which  he  knew  a  train  was  ap- 
proaching, without  turning  to  see  how  near  it  was,  and  the  injury  has 
resulted  in  consequence.  Thus  stated  the  fact  would  appear  to  be 
gross  negligence,  if  not  utter  recklessness.  But  there  are  other  circum- 
stances to  be  taken  into  the  account  before  definite  judgment  can  be 
pronounced  upon  the  character  of  the  act.  The  plaintiff  heard  the 
whistle  half  a  mile  off.  He  knew  he  had  the  time  which  would  be  re- 
quired for  the  train  to  pass  over  that  distance  in  which  to  cross  over  to 
the  depot,  a  distance  of  less  than  a  hundred  feet.  He  also  knew  that 
all  trains  coming  on  this  track  stopped  at  the  depot,  and  that  they 
checked  their  speed  and  approached  it  slowly.  .  .  .  He  had  less  than 
the  usual  occasion  for  looking,  when  he  knew  about  how  far  off  the 
train  was,  and  that,  relying  upon  the  ordinary  mode  of  management, 
as  he  had  a  right  to,  he  could  not  be  in  danger  from  it  in  passing  over. 
And  if  we  are  to  believe  his  evidence,  he  was  entirely  correct  in  his 
calculations,  and  it  was  only  because  the  train  came  up  at  a  speed 
twice  as  great  as  he  had  any  right  to  anticipate,  that  he  found  himself 
in  danger.  He  may  claim,  therefore,  that  he  was  not  guilty  of  a  want 
of  orcHnary  care  and  prudence,  because  the  ordinary  condition  of 
things,  which  was  what  he  was  to  look  for,  would  not  have  made  hb 
position  dangerous.  The  plaintiffs  case  is,  that  the  extraordinary  and 
unprecedented  speed  of  the  train  was  what  put  him  in  peril ;  and  if  the 
case  as  made  by  him,  should  stand  unshaken  by  other  evidence^  there 
would  be  in  this  position  so  much  of  plausibility  that  I  do  not  see  how 
a  judge  could  set  aside  a  verdict  in  accordance,  as  without  evidence  to 
support  it.  If  this  be  so,  neither  could  he  take  the  case  away  from  the 
jury  by  directing  them  to  find  a  verdict  for  the  defendants. 

The  [other]  errors  in  the  record,  which  have  been  pointed  out,  make  it 


98  m.    THE  EXCUSE  ELEMENT  No.  640 

necessary  to  reverse  the  judgment  and  order  a  new  trial.  The  plain- 
tiffs  in  error  will  recover  costs  in  this  courts  and  the  costs  in  the  court 
below  will  abide  the  result. 

Graves,  J.,  concurred. 

Campbell.  J. :  I  concur  in  the  result  and  in  most  of  the  conclusions 
of  my  brethren,  but  upon  some  points  my  views  are  not  entirely  in 
conformity  with  them.  .  .  . 

It  seems  to  me  that,  if  under  such  circumstances,  a  person  is  not 
required  to  look  upon  a  track  before  attempting  to  cross  it,  there  is  no 
available  precaution  which  the  law  can  exact  of  a  man  of  sound  mind 
for  his  own  preservation.  Where  risks  are  nnusually  dangerous  in  their 
consequences  to  life  or  limb,  the  same  principle  which  holds  the  owners 
of  such  powerful  machinery  to  be  more  than  usually  careful,  renders  it 
just  as  necessary  for  all  other  persons  to  use  due  care  in  approaching 
them.  And  absence  of  mind  and  inattention  to  danger  can  not  fail  to 
be  negligence  in  any  case  where  human  safety  is  likely  to  be  perilled 
by  them. 

With  these  exceptions  I  concur  in  the  opinion  of  the  Chief  Justice. 

Christlancy,  J.,  did  not  sit. 


641.    ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY 

,    COMPANY  V.  SCHRIVER 

Supreme  Court  of  Kansas.    1909 

80  Kan.  540,  103  Pac.  994 

Error  from  District  Court,  Chase  County;  F.  A.  Meckel,  Judge. 

Action  by  P.  D.  Schriver,  as  administrator  of  the  estate  of  P.  P. 
Schriver,  deceased,  against  the  Atchison,  Topeka  &  Santa  F6  Rail- 
way Company.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Reversed. 

This  action  was  commenced  in  the  District  Court  of  Chase  county 
by  the  administrator  of  the  estate  of  P.  P.  Schriver,  deceased,  to  re- 
cover damages  sustained  by  the  next  of  kin  on  account  of  the  death 
of  P.  P.  Schriver,  who  was  killed  while  crossing  the  defendant's  raU- 
road  near  Cedar  Point,  in  said  county.  It  appears  from  the  evidence 
that  P.  P.  Schriver  on  February  16,  1907,  in  company  with  Warren 
Peck,  a  neighbor,  was  returning  from  the  funeral  of  a  friend  in  a  single 
horse  and  buggy,  and  about  four  o'clock  in  the  afternoon  of  that  day 
they  approached  the  railroad,  and,  while  attempting  to  cross  it  upon 
the  pubUc  highway,  were  struck  by  a  passing  train,  and  instantly 
kUIed.  The  train  was  a  section  of  train  No.  6,  which  is  a  fast  train 
running  between  Chicago  and  Denver.  At  this  time  the  train  was 
running  at  an  unusually  high  rate  of  speed,  being  estimated  to  be  from 
sixty-five  to  eighty  miles  an  hour.  The  weather  was  clear  and  the 
sun  shone  brightly.    The  ground  in  the  direction  from  which  the  train 
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came  was  comparatively  level,  and  no  obstacles  intervened  to  prevent 
it  from  being  seen.  At  that  time,  however,  the  sun  was  in  such  a  posi- 
tion that  it  shone  directly  in  the  eye  of  a  person  looking  in  the  direction 
of  the  train,  and  interfered  with  the  vision,  and  a  wind  was  blowings 
which  carried  the  rumble  and  noise  of  the  running  train  away  from 
the  deceased.  The  road  has  double  tracks  between  the  stations  east 
and  west  of  the  crossing  in  question;  and  the  train  was  running  on  the 
south  or  east  boimd  track.  The  horse  being  driven  to  the  buggy  in 
which  the  deceased  was  riding  was  gentle  and  well  in  control  of  the 
driver.  The  administrator  recovered  a  judgment  against  the  railroad 
company,  and  it  brings  the  case  here  for  review. 

Wm.  R.  Smith,  0,  J.  Wood,  and  A,  A,  Scott,  for  plaintiff  in  error. 
W.  S.  Stanley  and  L.  B.  Kellogg,  for  defendant  in  error. 

Graves,  J.  (after  stating  the  facts  as  above).  Several  assignments 
of  error  have  been  presented  and  argued,  but  in  the  view  we  have 
taken  one  only  need  be  considered.  The  plaintiff  in  error  complains 
of  several  instructions  given  to  the  jury  by  the  Court,  but  it  especially 
criticises  Nos.  10  and  11,  which  read: 

"If  you  believe  from  the  evidence  that  the  plaintiff's  intestate  saw 
the  approaching  train,  and  without  negligence  on  his  part  failed  to 
observe  from  his  position  the  unusual  speed  at  which  it  was  running, 
if  it  was  running  at  an  unusual  speed,  so  that  his  conclusion  that  he 
could  safely  cross  before  the  train  reached  the  crossing  was  not  an  un- 
reasonable one,  he  wiH  be  exonerated  from'  contributory  negligence  on 
this  account,  because  it  is  not  negligence  in  law  for  a  person  in  the  ex- 
ercise of  ordinary  care  and  caution  to  cross  a  railroad  track  upon  a 
road  crossing  in  front  of  an  approaching  train  which  he  has  seen  and 
which  does  not  appear  to  him  to  be  dangerously  near,  and  which  would 
not  have  been  so  in*  fact  if  it  had  not  been  running  at  an  unusual  rate 
of  speed.  ...  In  such  a  case  the  question  of  fact  for  the  jury  is.  Did 
he  use  reasonable  care  and  caution  in  determining  whether  or  not  he 
could  safely  cross  the  track?  " 

The  rule  of  law  stated  in  these  instructions  cannot,  as  we  view  it, 
be  applied  to  ordinary  railroad  crossings.  A  similar  rule  has  been  up- 
held by  this  Court  when  applied  to  the  operation  of  street  cars  in  a 
city  (Railroad  v.  Gallagher,  68  Kan.  429,  75  Pac.  469,  64  L.  R.  A. 
344),  but  never  to  a  situation  such  as  this  case  presents.  The  similarity 
between  the  operation  and  management  of  an  ordinary  street  car  as 
compared  with  a  fast  running  passenger  train  on  a  double-tracked 
railroad  operated  through  a  level,  open  country  where  speed  is  im- 
portant is  not  so  great  as  to  make  the  rules  of  management  and  con- 
trol identical  in  each  case.  Street  cars  are  constructed  and  equipped 
to  be  operated  along  streets  where  people  must  and  do  constantly 
cross.  The  speed  of  the  cars  is  comparatively  slow,  and  sufficiently 
uniform  to  enable  people  to  form  a  reasonably  accurate  judgment  as 
to  where  the  danger  line  is  in  crossing.    Stops  are  so  frequent  that  a 
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very  high  rate  of  speed  is  practically  impossible.  The  motorman 
manages  the  car  with  the  knowledge  that  danger  is  always  present, 
and  safety  can  only  be  secured  by  constant  vigilance.  The  cars  are 
equipped  with  appliances  which  as  far  as  possible  place  them  imder 
control. 

If  the  rule  in  question  was  applied  to  railroads  generally,  it  would 
materially  conflict  with  rules  now  generally  recognized,  and  might 
seriously  embarrass  the  transaction  of  the  business  of  common  car- 
riers. It  is  now  gener^y  understood  that  an  imusually  high  rate  of 
speed  is  not  of  itself  improper  or  negligent.  In  the  open  country, 
where  no  peculiar  conditions  exist  whidi  make  it  dangerous,  and  speed 
is  not  limited  by  statute,  trains  may  be  operated  at  any  speed  which 
the  existing  exigoicies  of  public  traffic  seem  to  require.  Atchison, 
Topeka  &  Santa  F^  Raihoad  v.  Hague,  54  Kan.  284,  38  Pac.  257,  45 
Am.  St.  Rep.  278;  2  Thompson  on  Negligence,  §§  1873,  2101;  7  A.  & 
E.  Encyd.  of  L.  (2d  Ed.)  403.  Under  the  rule  stated  in  the  instruc- 
tions, a  traveller  at  a  country  crossing,  howev^  slight  the  ordinary 
travel  at  such  place,  may  attempt  to  cross,  free  from  the  imputation 
of  contributory  negligence,  even  though  he  hears,  and  actudly  sees 
a  train  approaching,  if,  assuming  the  speed  of  the  train  not  to  be  greater 
than  usual,  a  man  of  ordinary  care  and  caution  would  not  regard  such 
an  attempt  dangerous.  .  .  .  Ordinarily  the  rule  now  is  that  a  person 
about  to  cross  a  railroad  must  assume  that  the  speed  of  every  train  is 
as  great  as  the  business  or  necessities  of  the  company  require,  and  he 
must  act  accordingly.  In  7  A.  &  £.  EncycL  of  L.  (2d  Ed.)  438,  the 
rule  is  stated  as  follows: 

"If,  with  full  knowledge  of  the  near  approach  of  a  train,  a  traveUer  attempts 
to  croBs  in  advance  of  it,  and  merely  miscalculates  his  ability  to  do  so  in  safety, 
ibsre  can  be  no  recovery  for  a  resulting  injury." 

In  support  of  the  text  numerous  cases  are  cited  selected  from  many 
States.  Any  rule  which  would  encourage  a  race  with  an  approaching 
train  at  every  crossing  would  tend  to  increase  the  hazard  at  such 
crossings,  impede  the  necessary  rapid  movement  of  trains,  and  seriously 
embarrass  their  operation  in  locations  where  such  restraint  would  be 
of  very  sUght,  if  any,  public  protection.  .  .  . 

The  tendency  of  these  instructions  to  mislead  the  jury  upon  the 
question  of  contributory  negligence  under  the  facts  of  this  case  is 
.  too  great  to  permit  the  verdict  to  stand.  .  .  .  The  judgment  of  the 
District  Court  is  reversed,  with  direction  to  grant  a  new  trial  and 
proceed  in  accordance  with  the  views  herein  expressed.  All  the  Justices 
concurring. 


642.  Smtth  V.  M AiNB  Cbmtbal  R.  Co.    (1895.  87  Me.  339, 351, 32  Atl.  971.) 
WmTEHOusE,  J.   "  The  rule  is  now  firmly  established  in  this  State,  as  well  as  by 


No.  643       A.  (m)  plaintiff's  contributory,  fault  101 

Courts  generally,  that  it  is  negligence  per  se  for  a  peraon,  to  cross  a  railroad 
track  without  first  looking  and  listening  for  a  coming  train.  If  hi^v'ew  is  unob- 
structedy  he  may  have  no  occasion  to  listen.  But  if  his  view  is  pbstriLcted,  it  is 
his  duty  to  listen  and  listen  carefully.  And  if  one  is  injured  at  a  railroad  cross- 
ing by  a  passing  train  or  locomotive  which  might  have  been  seen  if  he  had  looked, 
or  heard  if  he  had  listened,  presumptively  he  is  guilty  of  contributory  negli- 
gence; and  if  this  presumption  is  not  repelled,  recovery  for  the  injury  carnot 
be  had."  Chase  v.  M.  C.  R.  R.  Co.,  78  Me.  353.  "No  neglect  of  duty  on  the 
part  of  a  railroad  company  will  excuse  anyone  approaching  such  a  crossing  from 
using  the  senses  of  sight  and  hearing  where  those  may  be  available."  1  Thomp- 
son, Negligence,  426.  .  .  . 


643.    GRANT  v.  OREGON  RAILWAY  &  NAVIGATION 

COMPANY 

Supreme  Court  of  Washington.    1909 

64  Wash.  678,  103  Pac.  1126 

Department  2.  Appeal  from  Superior  Court,  Spokane  County; 
E.  H.  Sullivan,  Judge. 

Action  by  Maggie  Grant  against  the  Oregon  Railroad  &  Navigation 
Company.  Judgment  for  defendant,  and  plaintiff  appeals.  Reversed 
and  remanded. 

Gray  &  Knight  and  Alex,  M.  Winston,  for  appellant.  W.  W.  Cotton, 
A.  C.  Spencer,  Samuel  R,  Stem,  and  Ralph  E.  Moody,  for  respondent. 

Parker,  J.  By  this  action  plaintiff  seeks  to  recover  damages  for 
personal  injuries  caused  by  being  run  over  by  a  car  of  defendant  at  a 
public  crossing  adjacent  to,  and  immediately  west  of,  its  passenger 
depot  at  Harrison,  Idaho,  on  June  17,  1907.  .  .  .  Upon  a  trial  before 
the  Court  and  a  jury,  at  the  conclusion  of  the  plaintiff's  evidence,  de- 
fendant's attorneys  •  .  .  moved  the  Court  to  withdraw  the  case  from 
the  consideration  of  the  jury,  and  render  judgment  for  defendant.  .  .  . 
The  Court  granted  the  motion,  and  rendered  judgment  accordingly. 
ITiereafter,  upon  the  denial  of  the  plaintiff's  motion  for  a  new  trial, 
she  appealed  to  this  Court,  where  the  principal  contention  of  her 
attorney  is  that  the  learned  trial  Court  erred  in  thus  disposing  of  the 
case. 

From  the  record  it  appears:  That  a  public  road  leads  down  and 
along  the  side  of  a  steep  hill  from  the  business  portion  of  Harrison  to 
the  depot  and  crossing  where  the  accident  occurred.  This  public  way 
not  only  leads  to  the  depot,  but  also  to  a  steamboat  landing.  .  .  .  On 
the  day  of  the  accident  the  appellant  with  her  grandchild  was  being 
taken  down  this  road  by  a  Mr,  Wheeler  in  a  buggy,  with  a  view  to 
taking  the  boat  at  the  landing  just  across  the  track  beyond  the  depot. 
While  coming  down  the  hill,  appellant  saw  an  engine  standing  on  the 
track  in  the  yard  not  far  from  the  depot,  some  distance  from  the  cross- 
ing, but  did  not  afterwards  notice  or  pay  any  attention  to  it.    On 
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arriving  at  the  <:r(^ng  Mr.  Wheeler  stopped  his  buggy  parallel  with, 
and  from  sfi(\to  ten  feet  from,  the  track,  turning  his  horses'  heads 
towards  4l^^^  &nd  away  from  the  track  to  enable  appellant  and  the 
child  toVlight  and  go  to  the  boat  across  the  track,  intending  to  turn 
hik.teain*in  the  level  space  there,  and  return  up  the  hill  without  cross- 
.^  Ifli^  ihe  track.  He  then  got  out  holding  the  lines  in  one  hand,  assisted 
•  \tLh  appellant  and  child  to  alight,  reached  in  the  vehicle  for  appellant's 
*•  travelling  bag,  and  handed  it  to  her,  when  there  came  a  very  loud  ex- 
haust of  steam  from  the  engine,  or,  as  Wheeler  describes  it,  "four  or 
five  or  six  explosions  or  exhausts  or  coughs,"  causing  the  horses  to 
become  immediately  much  frightened.  Using  WTieeler's  words,  ".  .  . 
I  grabbed  the  lines  in  my  other  hand,  in  both  hands,  and  surged  back 
on  them."  .  .  .  The  appellant  and  child  being  between  the  buggy  and 
the  track,  she  grabbed  the  child  by  the  hand,  and  backed  away  from 
the  buggy  and  frightened  horses  upon  the  crossing  of  the  railroad, 
and  was  there  run  over  by  the  first  car  of  a  short  train  which  was  being 
pushed  by  an  engine  of  respondent  towards  and  upon  the  crossing. 
The  cars  were  apparently  being  moved  in  switching  operations.  .  .  . 
No  brakeman  or  any  one  was  upon  the  first  or  second  car  to  keep  a 
lookout  ahead,  no  bell  was  rung  or  whistle  blown  from  the  engine,  no 
flagman  was  upon  the  crossing,  and  no  employee  upon  the  train  was 
nearer  than  the  top  of  the  third  car  from  the  end  of  the  train  approach- 
ing the  crossing.  .  .  .  Appellant  testified  she  did  not  hear  the  train 
or  the  exhaust.  She  says:  "I  don't  know  what  excited  them  pbiorses]. 
I  was  not  thinking  anything  about  it;  I  was  thinking  of  getting  away 
from  the  horses  and  getting  the  little  girl  away."  ...  It  was  conceded 
that  from  the  crossing  one  could  see  a  train  in  the  direction  from  which 
this  one  came  a  distance  of  400  feet. 

Appellant's  assignments  of  error  present  two  principal  questions. 
W^as  the  evidence  at  the  close  of  appellant's  case  such  that  the  Court 
could  decide  as  a  matter  of  law  (1)  whether  or  not  respondent's  negli- 
gence was  a  proximate  cause  of  the  injury;  and  (2)  whether  or  not 
appellant's  negligence  contributed  to  her  injury  to  the  extent  that  re- 
spondent was  relieved  of  liability  therefor?  We  will  notice  these  in 
liieir  order. 

1.  Viewing  the  evidence  as  it  relates  to  the  question  of  the  respond- 
ent's negligence  independent  of  any  contributory  negligence  on  the 
part  of  appellant,  it  seems  to  us  it  was  beyond  question  sufficient  for 
the  jury's  consideration. 

2.  Upon  the  question  of  appellant's  contributory  negligence  we  are 
at  the  outset  met  with  the  contention  of  learned  counsel  for  respondent 
that  the  failure  of  appellant  to  stop,  look,  and  listen  for  the  approach 
of  a  train  at  this  crossing  makes  her  guilty  of  negligence  i>er  se,  under 
the  previous  decisions  of  this  Court,  citing  in  support  of  this  conten- 
tion: ...  In  all  of  these  cases,  however,  the  injured  party  knowingly 
and  volimtarily  went  upon  the  track  without  obeying  the  well-estab- 
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lished  general  rule,  here  invoked  by  counsel.  None  of  them  were  im- 
pelled to  go  upon  the  track  other  than  by  their  own  free  will.  And  this 
we  think  clearly  distinguishes  the  facts  in  those  cases  from  the  position 
of  this  appellant  and  the  cause  which  impelled  her  to  back  away  from 
the  buggy  and  frightened  team  upon  the  crossing  where  she  was  run 
down  by  respondent's  train.  .  .  .  The  duty  to  look  and  listen  is  not 
an  absolute  one,  but  one  the  exercise  of  which  is  dependtot  on  condi- 
tions. Certainly  a  person  who  should  rush  to  rescue  a  child  from 
danger  on  a  highway,  due  to  an  approaching  runaway  team,  might  be 
excused  for  not  stopping  to  look  and  listen  for  a  possible  train  on  a 
railway  track  which  he  must  cross  in  order  to  reach  the  child.  .  . 

Learned  counsel  for  respondent  contends  that  the  situation  in  which 
the  appellant  was  placed  did  not  relieve  her  from  exercising  the  care 
required  by  the  rule  invoked;  that  is,  her  position  was  not  fraught 
with  such  peril  as  relieved  her  from  the  duty  to  stop,  look,  and  listen 
before  approaching  the  crossing.  We  cannot  so  determine  as  a  matter 
of  law  in  view  of  the  surroundings  shown  by  the  evidence  in  this  case. 
She  was  between  the  track  at  her  back  and  the  buggy  and  frightened 
horses  in  front,  with  her  attention  directed  upon  the  team,  and,  accord- 
ing to  her  own  testimony,  not  knowing  even  what  excited  them,  was 
not  thinking  of  it;  was  thinking  of  getting  away  from  the  horses  and 
getting  the  little  girl  away.  Her  failure  to  notice  the  loud  exhaust 
from  the  engine  so  plainly  heard  by  the  others  might  well  be  attrib- 
uted to  the  fright  of  iixe  horses  attracting  her  attention,  which  occurred 
practically  at  the  same  instant.  Whether  or  not  she  acted  at  that  mo- 
ment as  a  reasonable  person  under  the  circumstances,  as  they  appeared 
to  her,  was,  it  seems  to  us,  a  question  of  fact  for  the  jury.  .  .  . 

We  are  of  the  opinion  that  the  learned  trial  Court  committed  error 
in  taking  the  case  from  the  jury,  and  thus  determining  the  question  of 
negligence  as  a  matter  of  law. 

The  judgment  is  reversed,  with  instructions  to  grant  appellant  a 
new  trial. 

RuDKiN,  C.  J.,  and  Mount,  Dunbar,  and  Crow,  JJ.,  concur. 

644.    NEW  YORK  CENTRAL  &  HUDSON  RIVER  RAILROAD 

COMPANY  V.  MAIDMENT 

Unifed  States  CiBCurr  Court,  District  op  New  Jersey.    1909 

168  Fed,  21 

In  error  to  the  Circuit  Court  of  the  United  States  for  the  Dbtrict 
of  New  Jersey. 
James  B.  Vredenburg  and  Albert  C.  Wall,  for  plaintiffs  in  error. 
John  S.  Mackay,  for  defendant  in  error. 
Before  Dallas,  Gray,  and  Buffington,  Circuit  Judges. 
BuFFiNOTON,  Circuit  Judge.    In  the  court  below,  Maidment,  here- 
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after  styled  plaintiif,  sued  the  railroads,  hereafter  styled  defendants, 
for  damages  sustained  by  him  in  a  collision  between  an  automobile 
driven  by  him,  and  defendants*  passenger  train.  The  plaintiff  re- 
covered a  verdict,  and  to  review  the  judgment  entered  thereon  de- 
fendants sued  out  this  writ.  A  number  of  errors  are  alleged,  but  in 
our  view  the  case  turns  on  the  refusal  to  give  binding  instructions  for 
the  defendants.  If  the  plaintiff  was  guilty  of  contributory  negligence, 
the  point  was  well  taken.  To  that  question  we  therefore  address 
ourselves. 

At  7.21  on  the  evening  of  August  17,  1906,  plaintiff  drove  his  steam 
automobile  westwardly  on  the  Ft.  Lee  road  to  a  point  where  the  high- 
way crossed  at  right  angles  the  double-track  main  line  of  the  defendants. 
A  friend,  Herrick  by  name,  occupied  the  seat  beside  him.  He  states 
in  his  declaration  it  "was  an  extraordinarily  dangerous  crossing.''  He 
was  familiar  with  the  place,  from  crossing  it  that  morning  and  several 
times  before.  A  watchman  was  located  there,  but  had  left  before 
plaintiff  approached.  At  a  point  fifteen  or  twenty  feet  back  from  the 
east-bound  track,  plaintiff  stopped  his  machine  to  await  the  passage  of 
a  long  freight  train  on  the  nearest,  or  east-bound  track.  He  waited 
until  the  freight  was  one  hundred  and  eighty  feet  beyond  the  crossing, 
when  he  started  his  automobile  down  the  sharp  decline  to  the  east- 
bound  track  and  attempted  to  dart  across  the  double  track.  At  that 
instant  a  passenger  train  coming  westward  on  the  other,  or  west-bound 
track,  struck  and  wrecked  his  automobile  and  seriously  injured  the 
plaintiff.  Was  he  guilty  of  contributory  negUgence  in  making  the 
crossing? 

With  the  coming  into  use  of  the  automobile,  new  questions  as  to 
reciprocal  rights  and  duties  of  the  public  and  that  vehicle  have  and 
will  continue  to  arise.  .  .  .  When  a  driver  of  horses  attempts  to  make 
a  crossing  and  is  suddenly  confronted  by  a  train,  difficulties  face  him 
to  which  the  automobile  is  not  subject.  He  cannot  drive  close  to  the 
track,  or  stop  there  without  risk  of  his  horse  frightening,  shying,  or 
overturning  his  vehicle.  He  cannot  well  leave  his  horse  standing, 
and  if  he  goes  forward  to  the  track  to  get  an  unobstructed  view  and 
look  for  coming  trains,  he  might  have  to  lead  his  horse  or  team  with 
him.  These  precautions  the  automobile  driver  can  take,  carefully 
and  deliberately,  and  without  the  nervousness  communicated  by  a 
frightened  horse.  It  will  thus  be  seen  an  automobile  driver  has  the 
opportunity,  if  the  situation  is  one  of  imcertainty,  to  settle  that  un- 
certainty on  the  side  of  safety,  with  less  inconvenience,  no  danger, 
and  more  surely  than  the  driver  of  a  horse.  Such  being  the  case,  the 
law,  both  from  the  standpoint  of  his  own  safety  and  the  menace  his 
machine  is  to  the  safety  of  others,  should  in  meeting  these  new  con- 
ditions rigidly  hold  the  automobile  driver  to  such  reasonable  care  and 
precaution  as  go  to  his  own  safety  and  that  of  the  travelling  public. .  .  . 

Now,  in  the  present  case,  we  are  clear,  the  plaintiff,  in  crossing  with 
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his  automobile,  unfortunately  wholly  omitted  to  take  those  reasonable 
precautions  which  the  situation  both  demanded  and  permitted.  It 
is  true  he'  stopped  fifteen  or  twenty  feet  back  from  the  tracks;  but 
this  was  not  to  get  a  view  of  approaching  trains.  As  will  be  seen 
later,  he  could  not  from  that  point  get  a  sufficient  outlook,  and  his 
stop  there  was  merely  to  await  the  passage  of  the  freight  train.  .  .  . 
But  the  plaintiff  was  not  without  means  of  crossing  in  safety.  A 
second  man  was  in  the  automobile.  He  could  have  gone  ahead  to  the 
east-bound  track,  or  Maidment  could  have  safely  halted  the  machine 
there.  Instead  of  doing  this,  and  without  sight  of  the  west-bound  track, 
save  for  the  very  short  distance  a  swift  train  would  quickly  cover,  he 
took  the  chance  of  dashing  across.  .  .  . 

The  duties  of  an  automobile  driver  approaching  tracks  where  there 
is  restricted  vision,  to  stop,  look,  and  listen,  and  to  do  so  at  a  time 
and  place  wh^re  stopping  and  where  looking  and  where  listening  will 
be  effective,  is  a  positive  duty,  and  these  safeguarding  steps  the  plain- 
tiff failed  to  take.  He  stopped  where  stopping  served  no  purpose,  and 
failed  to  stop  where  stopping  would  have  disclosed  danger.  He  made 
chance,  and  not  sight,  the  guarantee  of  his  safety. 

We  are  dear  he  was  guilty  of  contributory  neghgence,  and  the  judg- 
ment below  should  be  reversed. 


645.    CHICAGO  &  ALTON  RAILROAD  COMPANY  t.  BYRUM 

Supreme  Coxtbt  of  Illinois.    1894 

153  in,  131,  38  N.  E,  678 

Appeal  from  the  Appellate  Court  for  the  Third  District;  heard  in 
that  court  on  appeal  from  the  Circuit  Court  of  Logan  County;  the 
Hon.  GeorOe  W.  Herdman,  Judge,  presiding. 

Messrs.  Blmn  &  Hoblitf  for  the  appellant:  Whfle,  generally,  negli- 
gence is  a  question  of  fact,  the  fact  that  appellee  intentionally  jumped 
from  a  train  that  she  knew  to  be  moving  being  undisputed,  the  ques- 
tion of  contributory  negligence  then  becomes  one  of  law.  .  .  . 

Messrs.  Beach  &  Hodnett,  for  the  appellee:  Whether  alighting  from 
a  moving  train  is  such  contributory  negligence  as  will  bar  a  recovery, 
is,  under  all  the  circumstances  of  the  case,  a  question  of  fact,  for  the 
jury.  .  .  . 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court: 

AppeQee  brought  case  against  appellant,  in  the  Circuit  Court  of 
Logan  County,  and  recovered  judgment  upon  a  verdict  for  $3,000. 
Tbis  is  an  appeal  from  the  judgment  of  the  Appellate  Court  for  the 
Third  District  affirming  that  judgment.  .  .  . 

The  facts  in  the  case  as  found  by  the  Appellate  Court,  and  which 
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we  are  forbidden  to  review,  are,  briefly,  as  follows:  That  on  the  morn- 
ing of  October  28,  1890,  appellee  was  a  passenger  on  appellant's  train, 
returning  from  Broadwell  to  her  home  in  Elkhart,  where  the  train 
arrived  shortly  after  daylight.  She  occupied  a  seat  in  the  rear  or  north 
end  of  the  chair  car,  which  was  crowded.  When  the  brakeman  an- 
nounced the  station  and  as  the  train  slowed  up,  she  started  with  her 
valise  in  hand  to  go  down  the  car  and  out  by  the  forward  door,  but 
was  somewhat  impeded  by  others  coming  in.  The  train  stopped  but 
a  short  time.  Appellee  got  out  upon  the  platform  of  the  car  as  soon 
as  she  could,  and  then  perceived  that  the  train  had  started,  but  was 
moving  so  slowly  that  she  thought  she  could  step  off  without  danger. 
When  she  made  the  attempt  to  alight  the  train  had  moved  only  about 
two-thirds  the  length  of  the  car,  or  forty  feet.  In  stepping  off  she  was 
thrown  down  upon  the  platform  by  the  motion  of  the  car,  her  right  arm 
was  broken,  and  she  was  otherwise  bruised,  cut  and  injured.  .  .  . 

Appellant  further  contends  that  the  trial  Court  erred  in  modifying 
instructions  numbered  2,  5  and  7,  offered  in  its  behalf.  Said  instruc- 
tions, as  asked,  together  with  the  modifications  which  were  made  by 
the  Court  by  adding  the  clause  in  each  of  them  contained  in  brackets, 
were  as  follows:  .  .  . 

"  6.  The  Court  further  instructs  the  jury,  that  if  they  believe,  from  the  evidence, 
that  plaintiff  got  upon  the  cars  of  the  defendant  at  Broadwell,  to  be  carried  to 
Elkhart,  upon  the  line  of  defendant's  road,  and  that  when  the  train  arrived  at 
or  near  Elkhart,  upon  the  line  of  defendant's  road,  and  that  when  the  train 
arrived  at  or  near  Elkhart  the  brakeman  announced  the  station,  which  was  heard 
by  the  plaintiff,  [and  that  the  train  stopped  a  reasonable  length  of  time  to  allow 
passengers  in  the  exercise  of  reasonable  care  and  diligence  to  get  off  the  train,] 
and  if  the  jury  further  believe,  from  the  evidence,  that  the  plaintiff,  becoming  be- 
wildered, or  from  any  other  cause,  did  not  get  off  the  car  while  it  was  standing  at 
the  station  at  Elkhart,  but  remained  on  the  car  until  the  train  was  again  in  mo- 
tion, then  ...  if  in  getting  off  the  cars  while  so  in  motion  the  plaintiff  was 
injured,  the  company  could  not  be  held  responsible  for  such  injury.'' 

It  is  urged  that  the  fact  (being  undisputed)  that  appellee  knowingly 
and  intentionally  alighted  from  a  moving  train  was  such  contributory 
negligence  as  would  preclude  a  recovery,  and  that  the  Court  should, 
as  it  was  asked  to  do  by  appellant,  have  told  the  jiu'y,  as  matter  of  law, 
that  such  an  act  was  contributory  negligence;  and  that  it  was  error 
to  so  modify  the  instructions  offered  as  to  make  the  question  of  con- 
tributory negligence  depend  upon  the  fact  whether  or  not  the  train 
had  stopped  a  reasonable  length  of  time  to  allow  passengers  exercis- 
ing reasonable  care  and  diligence  to  get  off  the  train.  This  position 
is  untenable.  Whether  or  not  appellee  was  guilty  of  such  contributory 
negligence  in  alighting  from  a  moving  train  as  would  bar  a  recovery, 
was  a  question  of  fact,  to  be  determined  by  the  jury  under  all  the 
attendant  and  surrounding  circumstances.  .  .  . 
^  The  modifications  made  by  the  Court  did  not,  to  be  sure,  cure  the 
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defects  in  the  instructions;  for  the  Court  assumed  to  tell  the  jury,  as 
matter  of  law,  what  constituted  negligence,  instead  of  leaving  the 
question  of  negligence  to  the  jury  for  their  determination.  .  .  .  Even 
as  modified  and  given  to  .the  jury,  the  instructions  stated  the  law  more 
favorably  for  appellant  than  it  was  entitled  to  have  it  given,  and 
therefore  it  has  no  cause  for  complaint. 

We  find  no  reversible  error  in  the  record,  and  the  judgment  of  the 
Appellate  Court  will  be  affirmed.  Jiidgmeni  affirmed} 


Toplo  3.    Sundry  Inoidenta  and  Zdmitationa  of  the  Orthodox  Common 

Iaw  Rule 

Sub-topic  A.    Tmiu)  Person's  Neouoence  Imputed  to  Plaintiff 

(1)  CkUd 
647.    HARTFIELD  v.  ROPER 
Supreme  Court  of  New  York.    1839 

21  Wend,  615 

This  was  an  action  on  the  case,  tried  at  the  Oneida  circuit  in  May^ 
1838,  before  the  Hon.  Robert  Monell,  one  of  the  circuit  judges.  This 
suit  was  brought  by  the  plaintiff,  William  Hartfield,  by  his  next  friend, 
Gabriel  Hartfidd,  for  an  injury  sustained  by  being  run  over,  as  alleged, 
by  the  defendants,  with  a  sleigh  and  horses,  and  having  his  arm  broken. 
In  March,  1836,  the  plaintiff,  a  child  then  of  about  two  years  of  age, 
was  standing  or  sitting  in  the  beaten  track  of  a  public  highway,  and 
no  person  near  .him.  The  defendant.  Roper,  was  driving  a  sleigh  and 
horses  upon  the  same  road,  and  before  the  child  was  perceived  the 
horses  passed  ov«r  him.  He  was  discovered  by  Newell,  the  other 
defendant,  who  was  in  the  same  sleigh,  and  on  his  exclaiming  that  a 
child  had  been  run  over,  the  horses  were  immediately  stopped  by  Roper 
and  backed,  and  the  sleigh  prevented  from  passing  over  the  child. 
The  injury  sustained  was  very  serious;  an  arm  of  the  child  was  broken, 
and  he  suffered  greatly  for  about  two  months,  and  considerable  expense 
was  incurred  in  medical  attendance.  .  .  .  The  jury,  under  the  diarge 

>  [Pboblemb: 

Is  it  oontributoiy  negligence  per  se  to  ride  a  bicycle  at  night  without  a 
Kght?  (1807,  Ck)ok  V,  Fogarty,  103  la.  500,  72  N.  W.  677.) 

Is  it  contributory  negligence  per  se  to  thrust  one's  arm  out  of  the  window 
when  riding  in  a  car?    (1903,  McCord  ».  R.  Co.,  134  N.  C.  63,  45  8.  E.  1031.) 

Is  it  contributory  negligence  per  se  to  jump  from  a  moving  train?  (1894, 
Victor  V.  R.  Co.,  164  Pac.  195,  30  Atl.  381.) 

Notes: 

"O)ntributoiy  negligence:  Look  and  listen  rule."  (C.  L.  R.,  VI,  472.) 
"Contributory  negligence:  Look  and  listen  rule."  (C.  L.  R.,  VII,  221.) 
"Look  and  listen  rule:  court  and  jury."    (C.  L.  R.,  IX,  737.)] 
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of  the  judge,  found  a  verdict  against  both  defendants  with  $500  dam- 
ages.    The  defendants  asked  for  a  new  trial. 

J.  A,  Spencer^  for  the  defendants. 

W.  Tracy  &  W.  C.  Noyes,  for  the  plaintiff. 

By  the  Court,  Cowen,  J.  The  injury  to  this  child  was  doubtless  a 
very  serious  misfortune  to  him.  .  .  .  The  only  question  which  seems 
to  be  open  for  our  consideration  is,  that  of  negligence.  This  respects 
both  parties.  It  is  quite  necessary  to  drive  at  a  moderate  pace,  and 
look  out  against  accidents  to  children  and  others,  in  a  populous  village 
or  city.  See  M'Allister  v.  Hammond,  6  Cowen  342,  and  per  Lawrence, 
J.,  in  Leame  v.  Bray,  3  East  597.  But  this  accident  happened  in  the 
country,  where  was  a  solitary  house;  a  child  belonging  to  it  happening 
to  be  in  the  road,  a  thing  most  imprudently  allowed  by  its  parents, 
and  what  could  have  been  easily  prevented  by  ordinary  care.  .  .  . 

Was  the  plaintiff  guilty  of  negligence?  His  counsel  seemed  to  think 
he  made  a  complete  exception  to  the  general  rule,  demanding  care  on 
his  part,  by  reason  of  his  extreme  infancy.  Is  this,  indeed,  so?  A  snow 
path  in  the  public  highway  is  among  the  last  places  in  this  country  to 
which  such  a  small  child  should  be  allowed  to  resort,  unattended  by 
any  one  of  suitable  age  and  discretion.  The  custody  of  such  a  child  is 
confided  by  law  to  its  parents,  or  to  others  standing  in  their  place  ; 
and  it  is  absurd  to  imagine  that  it  could  be  exposed  in  the  road,  as  this 
child  was,  without  gross  carelessness.  ...  At  the  tender  age  of  two 
or  three  years,  and  even  more,  the  infant  cannot  personally  exercise 
that  degree  of  discretion,  which  becomes  instinctive  at  an  advanced 
age,  and  for  which  the  law  must  make  him  responsible,  through  othero, 
if  the  doctrine  of  mutual  care  between  the  parties  using  the  road  is  to 
be  enforced  at  all  in  his  case.  .  .  .  The  application  may  be  harsh 
when  made  to  small  children;  as  they  are  known  to  have  no  personal 
discretion,  common  humanity  is  alive  to  their  protection;  but  they  are 
not,  therefore,  exempt  from  the  legal  rule,  when  they  bring  an  action  for 
redress;  and  there  is  no  other  way  of  enforcing  it,  except  by  requiring 
due  care  at  the  hands  of  those  to  whom  the  law  and  the  necessity  of 
the  case  has  delegated  the  exercise  of  discretion.  An  infant  is  not 
sui  juris.  He  belongs  to  another,  to  whom  discretion  in  the  care  of  his 
person  is  exclusively  confided.  That  person  is  keeper  and  agent  for 
this  purpose;  and  in  respect  to  third  persons,  his  act  must  be  deemed 
that  of  the  infant;  his  neglect,  the  infant's  neglect.  And  when  he  com- 
plains of  wrongs  to  himself,  the  defendant  has  a  right  to  insist  that  he 
should  not  have  been  the  heedless  instrument  of  his  own  injury.  He 
cannot,  more  than  any  other,  make  a  profit  of  his  own  wrong.  "  Volenti 
non  fit  injuria."  If  his  proper  agent  and  guardian  has  suffered  him 
to  incur  mischief,  it  is  much  more  fit  that  the  guardian  should  himself 
repair  the  mischief  than  that  he  should  negligently  allow  his  ward  to 
be  in  the  way  of  travellers,  and  then  harass  them  in  courts  of  justice, 
recovering  heavy  verdicts  for  his  own  misconduct.  ,  .  , 
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It  therefore  seems  to  me,  that  here  was  a  good  defence  established 
at  the  trial,  on  the  ground  that  the  defendants  being  free  from  gross 
neglect,  and  the  plaintiff  being  guilty  of  great  neglect  on  his  part  .  .  . 
the  injury  was  a  consequence  of  his  own  neglect,  at  least  such  neglect 
as  the  law  must  impute  to  him  through  others.  .  .  . 

It  follows  that  a  new  trial  should  be  granted.  The  costs  should, 
I  think,  abide  the  event;  for  the  judge  erred  in  omitting  to  nonsuit 
the  plaintiff.  .  .  .  New  trial  granted;  costs  to  abide  the  event. 


648.    BERRY  t.  LAKE  ERIE  &  WESTERN  RAILROAD 

COMPANY 

United  States  Circuit  Court,  Distbici  of  Induna.    1895 

70  Fed.  679 

Baker,  District  Judge.  This  is  an  action  by  Pearlie  Berry  by  her 
next  friend,  Addie  Berry,  against  the  Lake  Erie  &  Western  Railroad 
Company,  to  recover  damages  for  injuries  sustained  by  her  through 
the  negligence  and  want  of  care  of  the  defendant.  The  plaintiff  is  an 
infant  of  the  age  of  seven  years,  and  was  injured  by  a  train  of  the 
defendant  coming  in  collision  with  her  while  she  was  attempting  to 
pass  over  the  tracks  of  the  railroad  where  the  same  crosses  a  public 
alley  and  thoroughfare  used  by  the  public  for  travel  in  the  city  of 
Connersville,  Ind.  The  negligence  charged  consisted  in  running  its  train 
of  cars  at  the  rate  of  twenty  miles  per  hour,  in  violation  of  an  ordinance 
of  that  city.  .  .  .  The  defendant  has  answered  the  complaint  in  two 
paragraphs,  —  First,  in  denial;  secondly,  alleging  that  the  plaintiff 
ought  not  to  have  or  maintain  her  action,  "  because  her  own  negligence, 
and  that  of  her  mother,  who  had  charge  of  her,  in  a  material  degree 
contributed  to  bring  about  such  accident."  The  plaintiff  moves  to 
strike  out  of  the  answer  the  words,  "  and  that  of  her  mother,  who  had 
charge  of  her,"  on  the  ground  that  the  same  are  irrelevant  and  im- 
material. In  argument  it  is  insisted  that  the  plaintiff,  who  sues  in  her 
own  right,  for  personal  injuries  sustained  by  her,  cannot  be  barred  or 
precluded  from  recovering  by  the  negligence  of  want  of  care  of  her 
mother.  On  the  other  hand,  it  is  maintained  that  the  mother's  negli- 
gence is  imputable  to  the  child,  and  bars  her  right  of  recovery.  .  .  . 

Where  a  parent  brings  an  action  to  recover  damages  in  his  own 
right  for  injuries  to  his  child,  it  may  be  regarded  as  settled  on  authority, 
and  in  harmony  with  sound  principles,  that  the  negligence  of  the  parent 
contributing  to  the  injury  will  preclude  a  recovery  by  such  parent. 
And  where  the  child  is  of  such  tender  years  as  to  be  incapable  of  exer- 
cising care  for  its  own  safety,  it  may  be  that  the  negligence  of  the  parent 
who  is  present  in  charge  of  it  at  the  time  the  injury  happens  ought  to 
be  imputed  to  the  child.  This  question,  however,  is  not  now  before 
the  Court,  and  it  declines  to  express  any  definite  opinion  upon  it.    But 
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when  the  parent  is  not  present  to  exercise  care  for  the  child,  I  cannot 
assent  to  the  doctrine  that  when  it  has  been  injured  by  the  carelessness 
and  negligence  of  a  third  person,  it  is  remediless  because  the  parent  has 
been  guilty  of  negligence  in  permitting  the  child  to  wander  from  its 
home.  .  .  . 

It  is  said  that  the  helpless  infant  is  intrusted  by  the  divine  and  human 
law  to  the  watchful  care  of  its  parents  while  the  infant  remains  of  such 
tender  years  and  immature  judgment  as  to  be  incapable  of  exercising 
care  for  itself.  The  child  has  the  right  to  expect,  and  it  generally 
receives,  sufficient  care  and  protection  from  the  promptings  of  paternal 
and  maternal  love;  but  where  such  care  is  not  exercised,  or  proves 
insufficient  to  protect  the  child,  ought  it  to  suffer  irreparable  injury 
without  redress  because  the  parent,  from  want  of  care,  has  failed  to 
protect  it  from  harm?  .  .  .-If  a  wife,  who  has  intrusted  herself  to 
the  care  of  her  husband,  is  injived  while  riding  in  a  carriage  or  other 
vehicle  driven  by  him,  through  the  negligence  of  a  third  person,  her 
husband's  contributory  negligence  will  not  prevent  her  from  recover- 
ing damages  for  her  personal  injuries.  Why  should  the  helpless  child, 
with  no  power  of  choice,  be  in  a  worse  situation  than  the  mother  who 
had  the  power  to  select  the  driver  to  whose  care  she  would  intrust 
her  safety? 

The  rule  of  imputed  negligence  as  applied  to  infants  incapable  of 
exercising  care  for  their  own  safety  is  an  anomaly  in  our  jurisprudence. 
...  It  is  yielding  to  the  more  enlightened  and  humane  rule  which 
denies  the  doctrine  of  imputed  negligence  in  relation  to  infants  incapa- 
ble of  exercising  care  for  their  own  safety.  The  doctrine  originated  in 
New  York  in  the  case  of  Hartfield  v.  Roper,  [supra.  No.  647,]  and  is  still 
maintained  in  that  jurisdiction.  It  is  followed  in  Massachusetts,  in 
Gibbons  «.  Williams,  135  Mass.  333;  Casey  v.  Smith,  152  Mass.  294, 
25  N.  E.  734;  in  Maine,  in  O'Brien  u.  McGlinchy,  68  Me.  552;  in  Cali- 
fornia, in  Meeks  r.  Railroad  Co.,  52  Cal.  602;  in  Minnesota,  in  Fitz- 
gerald V.  Railway  Co.,  29  Minn.  336,  13  N.  W.  168;  in  Maryland,  in 
Railway  Co.  v.  McDonnell,  43  Md.  534;  in  Kansas,  in  Railroad  Co. 
V,  Smith,  28  Kan.  541;  in  Delaware,  in  Kyne  v.  Railroad  Co.  (Del. 
Super.),  14  Atl.  922;  in  Wisconsin,  in  Parish  v.  Town  of  Eden,  62  Wis. 
272,  22  N.  W.  399;  and  in  Indiana,  in  the  cases  supra.  The  doctrine 
is  repudiated  in  Illinois  in  Railway  Co.  v.  Wilcox,  138  111.  370,  27  N.  E. 
899;  in  Pennsylvania,  in  Railway  Co.  v.  Schuster,  113  Pa.  St.  412, 
6  Atl.  269;  in  Virginia,  in  Railroad  Co.  tJ.  Groseclose's  Adm'r,  88  Va. 
267,  13  S.  E.  454;  in  Vermont,  in  Robinson  v.  Cone,  22  Vt.  213;  in 
Alabama,  in  Iron  Co.  v.  Brawley,  83  Ala.  371,  3  South.  555;  in  Ten- 
nessee, in  WTiirley  v,  Whiteman,  1  Head,  610;  in  Ohio,  in  Railroad  Co. 
V.  Snyder,  18  Ohio  St.  399;  Railway  Co.  v.  Eadie,  43  Ohio  St.  91, 1  N.  E. 
519;  in  Connecticut,  in  Daley  v.  Railroad  Co.,  26  Conn.  591;  in  Missouri, 
in  Winters  v.  Railway  Co.,  99  Mo.  509,  12  S.  W.  652;  in  Michigan,  in 
Shippy  V.  Village  of  Au  Sable,  85  Mich.  280, 48  N.  W.  584;  in  Nebraska, 
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m  Huff  t,  Ames,  16  Neb.  139,  19  N.  W.  623;  in  North  Carolina,  in 
Bottoms  t>.  Railroad  Co.,  114  N.  C.  699,  19  S.  E.  730;  in  Texas,  in 
Allen  V.  Railway  Co.  (Tex.  Civ.  App.),  27  S.  W.^943;  in  New  Hampshire, 
in  Bisaillon  r.  Blood,  64  N.  H.  565,  15  Atl.  147;  in  Iowa,  in  Wymore 
t,  Mahaska  Co.,  78  Iowa,  396,  [infraj  No.  649;]  in  Mississippi,  in  West- 
brook  9.  Railroad  Co.,  66  Miss.  560,  6  South.  321;  in  Louisiana,  in 
Westerfield  r.  Levis,  9  South.  52;  in  Georgia,  in  Railway  Co.  r.  Gravitt, 
20  S.  E.  550;  in  New  Jersey,  in  Newman  v.  Railroad  Co.,  52  N.  J.  Law, 
446, 19  Atl.  1109;  and  in  the  District  of  Columbia,  in  Moore  v.  Railroad 
Co.,  2  Mackey,  437.  -  There  is  a  general  consensus  of  opinion  among 
modem  text-writers  in  repudiation  of  the  doctrine  of  imputed  negli- 
gence in  the  case  of  infants  of  such  tender  years  and  inmiature  judgment 
as  to  be  incapable  of  exercising  care  for  their  own  safety.  .  .  . 

For  these  reasons  the  motion  to  strike  out  is  sustained,  to  which 
the  defendant  excepts,  and  twenty  days  are  given  within  which  to  file 
a  bill  of  exceptions. 


649.    WYMORE  «.  MAHASKA  COUNTY 
Supreme  Court  op  Iowa.    1889 

78  Iowa  396 

Appeal  from  District  Court,  Poweshiek  County,  W.  R.  Lewis, 
Judge. 

Plaintiff,  as  the  administrator  of  the  estate  of  Artemus  Smith,  de- 
ceased, seeks  to  recover  damages  resulting  from  the  death  of  decedent, 
alleged  to  have  been  caused  by  negligence  on  the  part  of  defendant. 
After  the  evidence  had  been  submitted,  the  jury  were  directed  to  return 
a  verdict  for  the  defendant,  which  they  did.  Judgment  was  rendered 
on  the  verdict,  and  plaintiff  appeals. 

Bolton  &  McCoy  and  G.  C,  Morgan,  for  appellant.  * 

John  F.  Lacey  and  Blanchard  &  Presume  for  appellee. 

Robinson,  J.  In  August,  1883,  Henry  Smith,  with  his  family,  con- 
sisting of  his  wife,  a  daughter,  and  plaintiff's  intestate,  then  about  two 
years  of  age,  attempted  to  drive  over  a  county  bridge  of  defendant  in 
a  wagon  drawn  by  two  horses.  The  bridge  fell  while  the  team  was  on 
it,  and  the  wagon  and  its  occupants  fell  to  the  stream  below.  The  fall 
resulted  in  the  death  of  the  mother  and  plaintiff's  intestate.  The 
plaintiff  claims  that  at  the  time  in  question  the  bridge  was  out  of  repair, 
and  in  a  dangerous  condition,  and  that  defendant  is  chargeable  with 
knowledge  of  that  fact;  that  it  fell  in  consequence  of  that  condition; 
and  that  decedent  did  not  contribute  to  the  injuries  of  which  plaintiff 
complains. 

I.  ...  It  is  insisted  that  negligence  on  the  part  of  the  child's  parents 
would  be  imputable  to  him.  ...  If  his  parents,  by  their  negligence, 
contributed  to  his  death,  that  does  not  seem  to  us  to  be  a  sufficient 
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reason  for  denying  his  estate  relief.  Such  negligence  would  prevent 
a  recovery  by  the  parents  in  their  own  right.  But  it  appears  to  us  to 
be  unjust  and  contrary  to  reason  to  hold  that  the  irresponsible  child 
should  be  responsible  for  the  wrongful  acts  of  his  parents  or  others  who 
may  have  him  in  charge.  He  is  incapable  by  himself  of  committing 
saiy  act  of  negUgence,  and  cannot  authorize  another  to  commit  one; 
therefore  it  seems  unreasonable  to  require  him  or  his  estate  to  suffer  loss 
because  of  the  neglect  or  unauthorized  acts  of  his  parents  or  others.  .  .  . 
II.  It  is  claimed  that  appellant  ought  not  to  recover,  for  the  reason 
that  it  is  not  shown  that  the  parents  of  the  chilii  were  free  from  con- 
tributory negligence,  and,  since  they  inherited  his  estate,  the  rule  which 
would  bar  a  negligent  parent  from  recovering  in  such  a  case  in  his  own 
right  ought  to  apply.  But  plaintiff  seeks  to  recover  in  the  right  of  the 
child,  and  not  for  the  parents.  It  may  be  that  a  recovery  in  this  case 
will  result  in  conferring  an  undeserved  benefit  upon  the  father,  but  that 
is  a  matter  which  we  cannot  investigate.  If  the  facts  are  such  that  the 
child  could  have  recovered,  had  his  injuries  not  been  fatal,  his  adminis- 
trator may  recover  the  full  amount  of  damages  which  the  estate  of  the 
child  sustained.  The  judgmerU  of  the  Distrid  Court  is  reversed. 


650.  WOLF  V.  LAKE  ERIE  &  ^\^STERN  RAILROAD 

COMPANY 

Supreme  Court  op  Omo.  1896 

65  Oh,  617,  45  N.  E.  708 

Error  to  Circuit  Court,  Mercer  county.  Action  by  Amos  Wolf, 
administrator  of  Tony  Meyer,  against  the  Lake  Erie  &  Western  Rail- 
road Company. 

The  deceased,  Tony  Meyer,  aged  fourteen  months,  the  son  of  George 
Meyer  and  Viola  V.  Meyer,  was  killed  by  a  train  on  the  Lake  Erie 
&  Western  Railroad  on  the  9th  day  of  Spetember,  1893.  Thereupon 
Amos  Wolf  was  appointed  administrator  of  his  estate,  and  brought  an 
action  against  the  railroad  company,  seeking  to  recover  the  sum  of 
$1,999  damages  for  the  negligent  killing  of  said  Tony  Meyer.  .  .  . 

BuRKET,  J.  (after  stating  the  facts).  The  petition  avers  that  the 
railroad  company  wantonly,  carelessly,  wid  negligently  so  operated 
its  train  of  cars  as  to  cause  the  death  of  the  child  Tony  Meyer.  This 
is  denied  by  the  answer  of  the  company,  and  in  the  said  second  defence 
of  its  answer  it  charges  that  the  parents  of  the  boy  wilfully  and  care- 
lessly left  the  gate  open,  and  carelessly  and  negligently  permitted  the 
child  to  wander  through  the  gateway  out  upon  the  railroad  track, 
where  it  was  killed  without  the  fault  or  negligence  of  the  railroad 
company  or  its  employees.  .  .  . 

The  action  was  brought  under  sections  6134,  6135,  Rev.  St.  .  .  . 
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"Sec.  6135.  Every  such  action  shall  be  for  the  exclusive  benefit  of  the  wife, 
or  husband,  and  children,  or  if  there  be  neither  of  them  then  of  the  parents  and 
next  of  kin  bf  the  person  whose  death  shall  be  so  caused;  and  it  shall  be  brought 
in  the  name  of  the  personal  representative  of  the  deceased  person;  and  in  every 
action  the  jury  may  give  such  damages,  not  exceeding  in  any  case  ten  thousand 
dollars,  as  they  may  think,  proportioned  to  the  pecuniary  injury  resulting  from 
such  death  to  the  personB,  respectively,  for  whose  benefit  such  action  shall  be 
brought."  ...  • 

The  action  given  by  this  section  is  for  the  exclusive  benefit  of  the  wife 
or  husband  and  children,  or,  if  there  be  none,  then  for  the  parents  and 
next  of  kin.  The  petition  in  this  case  avers  that  the  deceased  left  his 
two  parents  as  his  next  of  kin  surviving  him,  and  further  avers  that 
these  patents  have  sustained  damages  by  said  wrongful  death  in  the 
sum  of  $1,999.  So  that  this  action  b  brought  and  prosecuted  for  the 
exclusive  benefit  of  the  parents  of  the  little  boy,  —  the  same  persons 
who  admit,  by  their  demurrer,  that  by  their  wilful,  careless,  and  negli- 
gent conduct  they  contributed  towards  the  death  of  the  little  boy. 
What  shall  cause  a  liability  for  damages  to  arise  is  carefully  stated  in 
section  6134,  but  what  shall  constitute  a  defence  of  either  section,  is 
left  to  the  same  principles  as  in  other  like  cases.  .  .  . 

The  great  weight  of  authority  is  to  the  effect  that  in  actions  brought 
by  a  parent  for  the  loss  of  the  services  of  his  child  by  reason  of  its  wrong- 
ful or  negligent  injury  by  another  the  contributory  negligence  of  the 
parent  tdll  defeat  his  recovery.  ...  As  the  parent  cannot  recover 
for  loss  of  services  when  he  himself  contributed  to  the  injury  which 
caused  the  loss,  can  the  intervention  of  the  personal  representative, 
who  is  a  mere  trustee,  having  no  interest  either  for  himself  or  the 
estate  he  represents,  shield  him  from  the  usual  consequences  of 
such  negligence?  I  should  say  not.  ...  To  award  damages 
to  a  parent  guilty  of  contributory  negligence  in  such  cases 
would  permit  him  to  profit  by  his  own  wrong,  and  besides  it  would 
be  in  direct  conflict  with  the  universal  rule  as  to  contributory 
n^ligence.  .  .  . 

In  those  States  like  Virginia,  Louisiana,  Iowa,  and  perhaps  others,  in 
which  the  damages  ari3ing  from  the  wrongful  death  survive,  and  be- 
come a  part  of  the  estate  of  the  deceased,  and  are  inherited  from  the 
estate  by  the  named  beneficiaries  as  heirs,  the  contributory  negligence 
of  such  heirs  does  not  constitute  a  defence  to  an  action  brought  by  an 
administrator  for  the  recovery  of  such  damages,  because  the  damages 
are  part  of  the  estate,  and  the  estate  is  cast  upon  the  heirs  by  operation 
of  law.  It  was  this  principle  that  determined  the  case  of  Wymore  v. 
Mahaska  County,  78  Iowa,  396,  [swpra.  No.  649,]  and  that  case  and 
other  cases  founded  upon  the  same  principle  are  therefore  not  appli- 
cable to  the  question  here  under  consideration.  .  .  . 

But  it  is  otherwise  as  to  a  recovery  for  damages  under  our  statute. 
• .  .  The  contributory  negligence  of  the  beneficiaries,  who  are  to  receive 
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the  damages^  and  for  whose  benefit  the  action  is  brought,  in  the  name  of 
the  administrator,  is  clearly  a  defence  to  the  action  available  to  the 
person  or  corporation  causing  the  injury.  .  .  . 

As  the  statute  stood  when  Railway  Co.  v,  Crawford,  24  Ohio  St.  631« 
was  decided,  the  damages  were  assessed  hy  the  jury  in  a  lump  sum, 
for  all  the  beneficiaries  jointly,  and  all  had  to  stand  or  fall  together; 
and  therefore  it  was  held  that  the  contributory  negligence  of  one  should 
not  defeat  the  action,  because  thereby  those  beneficiaries  who  were 
innocent  would  be  made  to  suffer  for  the  negligent  acts  of  one  over 
whom  they  had  no  control,  and  for  whose  acts  they  were  not  in  any 
manner  responsible.  A  recovery  was  therefore  permitted,  even  though 
one  who  was  guilty  of  contributory  negligence  should  share  in  the 
damages,  thus  bringing  the  case  within  the  principle  that  the  rights  of 
the  innocent  must  be  protected,  even  though  thereby  the  guilty  reap 
some  benefit.  .  .  .  Shortly  after  the  report  of  the  Crawford  Case',  the 
statute  was  amended  so  as  to  require  the  jury  to  give  such  damages 
as  they  may  think  proportioned  to  the  pecuniary  injury  resulting  from 
such  death  to  the  persons,  respectively,  for  whose  benefit  such  actions 
shall  be  brought.  This  word  "respectively"  requires  the  jury  to  assess 
the  damages  for  the  beneficiaries  distributively;  that  is,  ascertain  how 
much  pecuniary  injury  each  beneficiary  ^singly  has  sustained,  and  then 
bring  in  a  verdict  in  gross,  made  up  of  these  single  sums  combined,  the 
whole  not  to  exceed  J10,000.  ...  It  therefore  seems  clear  that,  in  arriv- 
ing at  the  total  amount  of  damages  to  be  awarded  under  the  statute  as 
amended,  the  jury  should  consider  the  pecuniary  injury  to  each  sep- 
arate beneficiary  not  found  guilty  of  contributory  negligence,  but  re- 
turn a  verdict  for  a  gross  sum,  which  sum  should  be  distributed  among 
the  beneficiaries  not  found  guilty  of  contributory  negligence.  As  to 
beneficiaries  found  guilty  of  contributory  negligence,  no  damages  should 
be  awarded  on  their  account,  and  the  jury  should  find  in  its  verdict 
which,  if  any,  of  the  beneficiaries  were  guilty  of  such  contributory 
negligence.  This  would  no  more  complicate  the  trial  than  is  usual  in 
trials  for  torts,  in  which  it  often  occurs  that  some  are  discharged,  and 
others  held  liable.  .  .  . 

This  throws  no  clog  in  the  way  of  the  prosecution  of  the  action  by  the 
administrator,  and  awards  damages  to  those  who  are  without  faujt, 
and  does  not  reward  those  who  contributed  to  the  injury.  .  .  . 

Judgment  affirmed} 

^  [Problems: 

The  defendant  sold  a  poison,  instead  of  a  medicine,  to  the  plaintiff  child's 
mother.  The  mother  left  it  on  a  shelf,  not  knowing  it  to  be  poison.  The  child 
drank  of  it.  Is  the  defendant  liable  to  anybody?  (1898,  Wise  v.  Morgan,  101 
Tenn.  273,  48  S.  W.  971.) 

The  deceased  child  was  at  home  with  the  mother  and  two  adult  sisters;  the 
father  was  down  town.  The  child,  who  had  been  playing  in  the  yard,  wandered 
thence  to  the  tracks  of  the  defendant  railroad,  and  was  killed  by  the  defendant's 
fault.  In  an  action  by  the  administrator,  is  the  defendant  liable?  (1907,  Illinois 
C.  R.  Co.  V.  Warriner,  229  111.  91,  82  N.  E.  246.) 
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(2)  Passenger 

651.    THOROGOOD  v.  BRYAN 

Common  Pl£as.    1849 

8  C.  B.  116 

The  first  of  these  was  an  action  upon  the  case  brought  by  the  plaintiff 
Sarah  Thorogood,  as  administratrix  of  her  late  husband,  Charles  Abra- 
ham Thorogood,  under  the  statute  10  Vict.  c.  93,  to  recover  damages 
against  the  defendant  for  negligently  causing  the  intestate's  death.  .  .  . 
The  defendant  pleaded  not  guilty,  whereupon  issue  was  joined. 

The  cause  was  tried  before  V.  Williams,  J.,  at  the  sittings  in  Middle- 
sex, after  Trinity  Term,  1848.  The  facts  that  appeared  in  evidence 
were  as  follows:  —  On  the  3d  of  January,  1848,  Charles  Abraham 
Thorogood,  the  husband  of  the  plaintiff  (whose  administratrix  she  was), 
was  a  passenger  in  an  omnibus  belonging  to  one  Barber,  in  which  he 
was  proceeding  towards  Clapton,  at  about  eight  o'clock  in  the  evening. 
The  defendant,  Mrs.  Bryan,  was  the  proprietress  of  another  omnibus 
running  on  the  same  line  of  road.  Both  vehicles  had  started  together, 
and  frequently  passed  each  other,  as  either  stopped  to  take  up  or  set 
down  a  passenger.  The  deceased,  wishing  to  alight,  did  not  wait  for  the 
omnibus  to  draw  up  at  the  kerb,  but  got  out  whilst  it  was  in  motion, 
and  far  enough  from  the  path  to  allow  another  carriage  to  pass  on  the 
near  side.  The  defendant's  omnibus  coming  up  at  the  moment,  the 
deceased  was  unable  to  get  out  of  the  way,  and  was  knocked  down  and 
run  over,  and,  seven  days  afterwards,  died  of  the  injuries  he  so  sustained. 
.  .  .  The  learned  Judge  told  the  Jury,  that  if  they  were  of  opinion  that 
the  injuries  sustained  by  the  deceased  were  purely  the  result  of  acci- 
dent, they  must  find  for  the  defendant:  and  he  further  told  them,  that, 
if  they  were  of  opinion  that  want  of  care  on  the  part  of  the  driver  of 
Barber's  omnibus  in  not  drawing  up  to  the  kerb  to  put  the  deceased 

Ebb ATS : 

John  H.  Wigmoref  "Contributory  Negligence  of  the  Beneficiaiy  as  a  Bar  to  an 
Administrator's  Action  for  Death."    (I.  L.  R.,  II,  487.) 

Notes: 

"Contributory  negligence  of  beneficiary."    (H.  L.  R.,  IV,  143;  IX,  282;  X, 

529.) 

"Imputed  negligence:   Imputing  negligence  of  parent  to  child  in  parent's 

suit  for  death  of  child."    (H.  L.  R.,  XXI,  636.) 

"Statutory  actions:  Negligence  of  beneficiary  affecting  action  for  death  by 

wrongful  act."    (H.  L.  R.,  XXI,  639.) 

"Contributory  negligence  of  a  beneficiary."    (H.  L.  R.,  XXIII,  299.) 
"Contributory  negligence  of  parent's  agent  bars  recovery  for  child's  death." 

(M.  L.  R.,  II,  630.) 

"Imputing  parent's  negligence  to  child."    (M.  L.  R.,  II,  735.) 
"Contributory  negligence  of  parent  imputed  to  child."    (M.  L.  R.,  Ill,  166.) 
"Negligence  —  Imputing  parent's,  to  child."    (M.  L.  R.,  IV,  79,  167.)] 
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down,  or  any  want  of  care  on  the  part  of  the  deceased  himself,  had 
been  conducive  to  the  injury,  in  either  of  those  cases,  —  notwithstanding 
the  defendant  (by  her  servant)  had  been  guilty  of  negligence,  —  their 
verdict  must  be  for  the  defendant.  The  jury  returned  a  verdict  for  the 
defendant. 

Humfrey,  in  Trinity  Term,  1848,  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  of  misdirection.  He  submitted  that  the  ruling  of  the 
learned  Judge  would  necessarily  lead  to  this  absurd  result,  —  that  a 
passenger  who  is  injured  by  a  collision  between  two  omnibuses  has  no 
remedy  against  the  proprietor  of  either,  if  the  drivers  of  both  are  guilty 
of  negligence  or  improper  conduct.  .  .  . 

Taffourd,  Serjt.,  now  showed  cause.  The  direction  of  the  learned 
Judge  was  perfectly  correct.  .  .  .  (Cresswell,  J.  Must  not  then  negli- 
gence which  is  to  exonerate  the  defendant,  be  negligence  of  the  plain- 
tiff, or  of  his  agent?)  It  is  submitted,  not:  at  all  events,  the  driver  of 
the  omnibus  in  which  the  deceased  was  a  passenger,  must  be  taken  to 
be  his  agent.  (Cresswell,  J.  Suppose  two  omnibuses  are  racing,  and 
one  of  them  runs  over  a  man  who  is  crossing  the  road,  and  has  not  time 
to  get  out  of  the  way,  —  has  not  the  injured  party  a  remedy  against 
the  proprietor  of  either  omnibus?)  No  doubt  he  has.  (Cresswell,  J. 
It  seems  strange  to  say  that  A  shall  not  be  responsible  for  his  negli- 
gence, because  B  has  been  negligent  likewise,  —  C  being  the  party 
injured.).  .  .  . 

Humfrey  (with  whom  was  Cobbett),  in  support  of  the  rule.  Bridge  v. 
The  Grand  Junction  Railway  Company  [cited  ante,  in  No.  633]  does 
not  apply.  ...  It  would  be  monstrous  to  say  that  the  plaintiff  is 
without  remedy  against  either  party.  Put  the  case  of  a  passenger  on 
board  a  steamboat,  sitting  in  a  place  appropriated  for  passengers,  and 
getting  his  leg  broken  by  another  steamboat  coming  in  collision  with 
them,  —  what  remedy  would  he  have  against  the  proprietors  of  the 
boat  he  was  on  board  of  ?  .  .  . 

The  Court,  before  pronouncing  judgment  in  this  case,  desired  to  hear 
the  argument  of  Cattlin  v.  HiUs  and  Others,  a  case  involving  very 
much  the  same  question. 

CattUn  V.  Hills  and  Others.  This  was  an  action  upon  the  case 
brought  by  the  plaintiff,  who  carried  on  the  business  of  a  seal-engraver, 
to  recover  damages  from  the  defendant,  the  registered  owners  of  the 
"Diamond"  Gravesend  steamboats,  for  an  injury  sustained  by  him 
whilst  a  passenger  on  board  another  steam  vessel,  in  consequence  of 
alleged  negligence  on  the  part  of  the*servants  of  the  defendants.  .  .  . 
The  jury,  under  this  direction,  returned  a  verdict  for  the  plaintiff, 
damages  £900.  .  .  . 

CoLTMAN,  J.  The  case  of  Thorogood  v.  Bryan  seems  distinctly  to 
raise  the  question  whether  a  passenger  in  an  omnibus  is  to  be  considered 
so  far  identified  with  the  owner,  that  negligence  on  the  part  of  the  owner 
or  his  servant  is  to  be  considered  negligence  of  the  passenger  himself. 


No,  652       A,  (in)  plaintifp's  contributory  fault  117 

As  I  understand  the  law  upon  this  subject,  it  is  this  —  that  a  party  who 
sustains  an  injury  from  the  careless  or  negligent  driving  of  another, 
may  maintain  an  action^  unless  he  has  himself  been  guilty  of  such 
negligence  or  want  of  due  care  as  to  have  contributed  or  conduced  to 
the  injury.  In  the  present  case,  the  ne^gence  that  is  relied  on  as  an 
excuse,  is,  not  the  personal  negligence  of  the  party  injived,  but  the 
negligence  of  the  driver  of  the  omnibus  in  which  he  was  a  passenger. 
But  it  appears  to  me,  that,  having  trusted  the  party  by  selecting  the 
particidar  conveyance,  the  plaintiff  has  so  far  identified  himself  with 
the  owner  and  her  servants,  that,  if  any  injury  results  from  their  negli- 
gence, he  must  be  considered  a  party  to  it.  In  other  words,  the  passen- 
ger is  so  far  identified  with  the  carriage  in  which  he  is  travelling,  that 
want  of  care  on  the  part  of  the  driver  will  be  a  defence  of  the  driver  of 
the  carriage  which  directly  caused  the  injury.  That  being  so,  the  sum- 
ming up  in  this  case,  —  which  is  in  accordance  with  the  opinion  ex- 
pressed by  the  Court  of  Exchequer  in  Bridge  v.  The  Grand  Junction 
Railway  Company,  though  not  in  terms  with  the  decision  of  that  case,  — 
was  correct.    I  therefore  think  the  verdict  should  stand  undisturbed. 

With  regard  to  the  case  of  Cattlin  v.  Hills,  that  gives  rise  to  a  fur- 
ther point,  upon  which  we  are  desirous  of  taking  some  little  time  for 
deliberation. 

Maule,  J.  I  agree  with  my  brother  Coltman  in  thinking  that  the 
rule  in  Thorogood  v.  Bryan  ought  to  be  discharged.  .  .  . 

V.  Williams,  J.    I  am  of  the  same  opinion.  .  .  .       Rrde  discharged. 


652.    COTTON  v.  WILLMAR  &  SIOUX  FALLS  RAILWAY 

COMPANY 

Supreme  Court  of  MinnesotaT    1906 

99  Minn.  366,  109  N.  W.  835 

Appeal  from  District  Court,  Pipestone  County;  P.  E.  Brown, 
Judge.  Action  by  Clarence  H.  Cotton  against  the  Willmar  &  Sioux 
Falk  Railway  Company.  Verdict  for  plaintiff.  From  an  order  deny- 
ing new  trial,  defendant  appeals.    Affirmed. 

Elliott,  J.  On  the  evening  of  December  21,  1905,  the  respondent, 
Cotton,  engaged  a  livery  team  and  driver  to  take  him  from  Bell  Rapids, 
S.  D.,  to  Jasper,  Minn.  The  vehicle  was  a  common,  single-seated, 
two-horse  buggy,  and  the  driver  was  a  young  man  about  nineteen  years 
of  age  who  had  had  experience  and  was  familiar  with  the  route  over 
which  they  were  to  pass.  By  the  time  they  reached  the  village  of 
Jasper  it  was  dark  and  the  lights  were  burning  in  the  streets  and  houses. 
.  .  .  Wall  street,  upon  which  they  entered  the  village,  crosses  the 
appdlant's  railway  track  at  a  point  about  seven  rods  east  of  where 
the  street  crosses  a  bridge  or  culvert.  .  .  .  When  the  team  was  between 
50  and  70  rods  from  the  track,  both  the  respondent  and  the  driver 
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heard  the  whistle  of  a  locomotive.  They  continued  on  at  a  brisk  pace 
until  they  crossed  the  bridge,  when  the  team  was  brought  to  a  walk, 
and  the  respondent  leaned  forward  and  looked  and  listened  for  the 
approaching  train.  At  the  same  time  the  driver  who  sat  on  the 
respondent's  right,  toward  the  south,-  also  looked  out  and  listened 
for  the  train.  It  does  not  appear  that  the  driver  saw  anything.  .  .  . 
The  respondent,  however,  saw  a  light  some  600  or  700  feet  up  the 
track  to  the  northward,  which  he  assumed  to  be  the  headlight  of  a 
locomotive  and  said,  ''There  is  the  headlight."  Assuming  apparently, 
that  they  had  ample  time  to  cross  the  track  before  the  train  would 
come  that  distance,  both  parties  settled  back  in  the  seat,  the  driver 
touched  the  horses  with  the  whip  and  drove  rapidly  upon  the  track. 
They  were  struck  by  the  train  coming  from  the  south  and  the  respondent 
sustained  injuries  for  which  he  recovered  a  verdict  for  $5,000.  The 
appeal  is  from  an  order  denying  a  motion  by  the  railway  company  for 
judgment  notwithstanding  the  verdict  or  fo9  a  new  trial. 

Wm.  R,  Begg,  C.  H.  Winsor,  and  W.  F,  McNaugkton,  for  appellant. 
Janes  &  Janes  for  respondent. 

1.  The  appellant  contends  that  the  evidence  was  not  sufficient  to 
establish  negligence  on  the  part  of  the  railway  company,  but  showed 
conclusively  that  the  accident  was  caused  by  the  negligence  of  the 
respondent  in  failing  to  use  the  proper  care  for  his  own  safety.  .  .  . 

While  the  appellant  does  not  contend  that  the  doctrine  of  im- 
puted negligence  appUes,  the  argument  would  lead  to  the  imposition 
of  a  duty  upon  the  passenger  in  excess  of  that  which  has  been  approved 
by  the  Court.  In  Thorogood  v.  Bryan,  8  M.  G.  &  S,  1 14,  it  was  held  that 
a  passenger  upon  the  vehicle  of  a  common  carrier  who  sustains  an 
injury,  which  is  the  result  of  the  concurrent  negligence  of  the  person 
in  charge  of  such  vehicle  and  a  third  person,  is  so  identified  with  the 
driver  as  to  be  chargeable  with  his  negligence  in  an  action  against  the 
latter.  This  case  was  followed  with  some  modifications  by  a  few 
American  courts,  notably  Wisconsin  and  Michigan.  ...  In  FoUman 
t.  City  of  Mankato,  35  Minn.  522,  29  N.  W.  317,  59  Am.  St.  Rep.  340, 
this  Court  refused  to  accept  the  doctrine  of  imputed  negligence.  It 
there  appeared  that  the  plaintiff  was  riding  in  a  private  carriage  at  the 
invitation  of  the  owner  and  was  injured  by  the  concurrent  negligence 
of  the  driver  and  a  third  person.  The  theory  of  the  identity  of  the 
passenger  and  the  driver,  upon  which  the  English  case  rested,  had  it 
been  adopted,  would  have  prevented  a  recovery  upon  the  facts,  but 
it  was  held  that  as  the  plaintiff  was  without  fault  and  had  no  authority 
over  the  driver,  she  could  recover.  Mr.  Justice  Dickinson  noted  the 
fact  that  Thorogood  v,  Bryan  had  been  subject  to  criticism  in  England, 
and  in  the  following  year,  after  very  elaborate  consideration,  the 
doctrine  was  repudiated  by  the  Court  of  Appeals  in  the  case  of  The 
Bemina,  12  L.  R.  Prob.  Div.  58  (1887).  The  American  courts  have 
very  generally  declined  to  approve  the  doctrine  of  Thorogood  t,  Bryan, 
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but  have  not  been  able  to  agree  upon  the  extent  of  the  duty  which 
rests  upon  a  person  who  rides  in  a  vehicle  which  is  driven  by  a  person 
over  whom  he  has  no  direct  control.  .  .  .  One  group  of  cases  charges 
the  passenger  with  the  absolute  duty  of  keeping  a  lookout  for  his  own 
safety,  and  does  not  permit  him  to  trust  to  the  care  of  the  driver;  while 
another  allows  him  to  rely  upon  a  driver,  whom  he  believes  to  be  careful 
and  competent,  without  being  subject  to  the  imphcation  of  negligence. 
Thompson,  Negligence,  §  1621,  and  cases  there  cited.  But  the  rule 
which  has  met  with  general  approval  in  the  more  recent  cases  makes 
the  passenger  responsible  only  for  his  personal  negligence,  and  leaves 
it  to  the  jury  to  determine  whether,  under  the  circumstances,  he  was 
justified  in  trusting  his  safety  to  the  care  of  the  driver  and  not  looking 
and  listening  for  himself.  The  negligence  of  the  driver  is  thus  not  im- 
puted to  the  guest  or  passenger,  but  the  circumstances  may  be  such 
as  to  make  it  the  duty  of  the  passenger  to  look  and  listen  and  attempt 
to  control  the  driver  for  his  own  protection.  The  passenger  is  thus  held 
responsible  for  his  own  negligence,  but  not  for  the  negligence  of  the 
driver.  ...  A  passenger  certainly  would  be  negligent  if  he  relied  on  a 
driver  who  was  known  to  be  intoxicated  or  otherwise  incompetent.  .  .  . 
Many  other  cases  might  be  cited  to  illustrate  the  rule  that  a  guest  or 
passenger  riding  in  a  vehicle  with  a  driver,  over  whose  conduct  he  has 
no  rightful  control,  is  required,  nevertheless,  to  exercise  reasonable  care 
for  his  own  safety.  .  .  .  The  question  of  the  respondent's  contributory 
negligence  was  thus  for  the  jury  to  determine,  unless  the  evidence  was 
such  as  to  require  the  Coiui;  to  determine  it  as  a  question  of  law. 

2.  The  appellant  contends  that  the  court  erroneously  instructed 
the  jury  as  to  the  relation  which  existed  between  the  respondent  and 
the  driver.  The  rule  that  the  driver's  negligence  is  not  imputable  to 
a  person  who  is  being  carried  in  a  vehicle  is  only  applicable  in  cases 
where  the  relation  of  master  and  servant  or  principal  and  agent  does  not 
exist.  The  negligence  of  a  person's  own  driver  is  imputable  to  him. .  .  . 
So  where  the  parties  are  engaged  in  a  joint  enterprise  or  in  a  common 
employment  the  negligence  of  one  is  imputable  to  all.  .  .  .  These  parties 
were  not  engaged  in  a  joint  enterprise,  neither  did  the  relation  of  princi- 
pal and  agent  or  master  and  servant  exist  between  them.  .  .  . 

It  is  claimed  that  the  respondent  actively  participated  in  the  negli- 
gence of  the  driver.  The  respondent  did  not  assume  to  control  the 
actions  of  the  driver,  unless  it  was  by  the  statement  or  exclamation 
with  reference  to  the  headlight.  It  is  evident  that  this  statement 
did  not  cause  the  driver  to  relax  his  vigilance  or  induce  him  to  do 
anything  that  he  would  not  otherwise  have  done.  He  had  himself 
leaned  forward  and  looked  in  the  direction  from  which  the  train  was 
approaching.  .  .  .  Considering  all  the  circumstances,  in  connection 
with  the  fact  that  the  respondent's  attention  was  diverted  to  the 
light  which  he  erroneously  assumed  to  be  the  headlight  of  the  locomotive 
of  the  approaching  train  (Peterson  v.  Mpls.  St.  Ry.  Co.^  90  Minn.  52, 
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95  N.  W.  751),  it  is  apparent  that  there  was  sufficient  evidence  to  take 
the  issue  of  contributory  ne^igence  to  the  jury  and  to  sustain  its  find- 
ing that  the  respondent  was  not  guilty  of  contributory  negligence.  .  .  . 
The  order  from  which  the  appeal  is  taken  is  therefore  affirmed. 

653.    HONEY  v.  CHICAGO,  BURLINGTON  &  QUINCY 

RAILWAY  COMPANY 

Federal  Circuit  Court,  Southern  District  op  Iowa. 
Circuit  Court  of  Appeaus.    1893 

59  Fed.  423,  63  Fed.  40 

Action  to  recoyer  damages  resulting  to  plaintiff  from  personal  in- 
juries caused  to  wife  of  plaintiff.    Motion  for  new  trial.     Denied. 

Harl  &  McCabe  and  J.  M.  Junkin,  for  plaintiff. 

Smith  &  McPherson  and  Wright  &  Baldwin,  for  defendant. 

Shiras,  District  Judge.  Upon  the  trial  of  this  case  before  the  jury 
the  facts  developed  in  the  evidence  were  as  follows:  In  the  year  1891 
the  plaintiff,  W.  O.  B.  Honey,  and  his  wife,  Ellen  F.,  resided  on  a  farm 
in  the  vicinity  of  the  town  of  Red  Oak,  Iowa,  which  is  a  station  upon 
the  line  of  railway  owned  and  operated  by  the  Chicago,  Burlington 
&  Quincy  Railway  Company.  On  the  15th  day  of  August  in  that  year, 
the  plaintiff  and  wife  went  to  Red  Oak  for  the  purpose  of  taking  a 
train  upon  the  defendant's  railway.  .  .  .  For  the  purpose  of  reaching 
the  depot  by  passing  around  the  western  end  of  the  intervening  train, 
Mrs.  Honey  left  the  board  walk,  and  after  taking  a  few  steps  in  a 
westerly  direction,  she  was  struck  by  a  switch  engine  crossing  from 
the  East,  and  was  badly  injured.  For  the  injuries  thus  caused  to  her 
person,  Mrs.  Honey  brought  suit  against  the  railway  company,  and 
for  the  damages  in  the  nature  of  siu'gical  expenses,  and  for  the  loss  of 
the  society  of  his  wife  and  of  her  aid  in  taking  care  of  the  household, 
the  husband,  W.  O.  B.  Honey,  brought  a  separate  action  against  the 
company.  For  trial  piu^ses  the  Court  ordered  that  the  two  cases 
should  be  consolidated  and  tried  before  the  same  jury.  In  both  cases 
the  defendant  pleaded  that  the  negligence  of  Mrs.  Honey  contributed 
to  the  accident.  Upon  the  trial  the  jury  was  instructed  in  each  case 
that  there  could  be  no  recovery  unless  it  appeared  from  the  evidence 
that  the  company  had  been  guilty  of  negligence  of  such  character  as 
to  be  a  proximate  cause  of  the  accident;  and,  further,  that  if  Mrs. 
Honey,  by  negligence  on  her  part,  had  contributed  to  the  accident, 
she  could  not  irecover,  but  that  negligence  on  her  part  would  not  defeat 
the  action  on  behalf  of  her  husband.  Under  these  instructions  the 
jury  found  for  the  defendant  in  the  suit  brought  by  Mrs.  Honey,  and 
for  the  plaintiff,  in  the  suit  brought  by  Mr.  Honey.  Thus  by  these 
verdicts  the  jury  found  that  the  railway  company  and  Mrs.  Honey 
had  alike  been  guilty  of  negligence.  The  motion  for  new  trial  presents 
the  question  whether  the  Court  erred.  .  .  . 
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It  is  well  settled  that  if  one  negligently  inflicts  injuries  upon  the 
person  of  the  wife  of  another,  two  causes  of  action  are  thereby  created, 
—  one  in  favor  of  the  wife  for  the  bodily  injuries  received,  including 
the  pain  and  suffering  endured;  and  one  in  favor  of  the  husband  for 
the  surgical  and  other  expenses  incurred  by  him  in  having  his  wife 
properly  cared  for,  and  for  the  deprivation  of  the  society  of  the  wife, 
and  the  loss  of  her  assistance  in  taking  care  of  his  household.  .  .  . 

Passing  now  to  a  consideration  of  the  principle  established  in  regard 
to  the  defence  of  contributory  negligence,  we  find  it  settled  that  if 
injury  has  resulted  to  the  plaintiff  from  the  negligence  of  the  defendant 
as  a  proximate  cause,  it  is  no  defence  to  show  that  the  negligence  of  a 
third  party  co-operated  in  causing  the  injury,  unless  the  negligence  of 
such  third  party  is  legally  imputable  to  the  plaintiff.  Thus,  in  the 
leading  case  of  Little  v,  Hackett,  116  U.  S.  366,  6  Sup.  Ct.  391,  it  was 
held  that  a  passenger'  being  conveyed  in  a  public  hack  could  recover 
against  a  railway  company  for  injuries  resulting  from  the  combined 
negligence  of  the  hack  driver  and  the  railway  company.  .  .  .  The 
Courts  of  many  States  repudiate  the  rule  laid  down  in  Thoroughgood 
9.  Bryan,  [supra,  No.  651,]  and  adopt  and  affirm  that  announced  in  little 
tj.  Hackett,  116  U.  S.  366,  6  Sup.  Ct.  391.  The  genwal  principle  de- 
rivable from  the  adjudged  cases  is  stated  in  Beach  on  Contributory* 
Negligence  (129,  132,  133),  as  follows: 

''The  rule  upon  this  branch  of  our  subject  is  that  the  contributory 
negligence  of  third  persons,  constitutes  a  valid  defence  to  the  plaintiff's 
action  only  when  that  negligence  is  legally  imputable  to  the  plaintiff. 
...  In  order  to  create  this  imputability,  there  must  be  a  pro  tanto 
identification  of  the  third  person  with  the  plaintiff,  and  that  such  an 
identity  will  be  found  to  exist  or  be  in  dispute  in  two  classes  of  cases  — 
the  first,  where  the  third  person  was  guilty  of  the  contributory  negli- 
gence as  the  agent  of  the  plaintiff,  and  the  second,  where  the  cause  of 
action  is  derived  from  the  third  person."  ...  It  cannot  be  success- 
fully maintained  that  the  right  of  action  in  behalf  of  the  husband  is 
derived  from  the  wife,  ^o  as  to  bring  the  case  within  the  second  class 
named  in  the  foregoing  citation.  If  Mrs.  Honey  had  assigned  the 
right  of  action  accruing  to  her  by  reason  of  the  injuries  to  her  person, 
and  suit  had  been  brought  in  the  name  of  such  assignee,  the  company 
could  have  answered  to  such  action  that  the  negligence  of  Mrs.  Honey 
had  luded  in  causing  the  accident,  because,  in  that  event,  the  right  of 
action  declared  upon  had  originally  accrued  to  Mrs.  Honey.  But  the 
right  of  action  on  behalf  of  the  husband  to  recover  the  damages  result- 
ing to  him  never  belonged  to  the  wife.  She  could  not  assign  or  release 
the  same.  The  husband's  right  of  action  is  based  upon  the  invasion  of 
his  rights,  and  recovery  is  sought  of  the  consequential  damages  caused 
him.  The  legal  injury  complained  of  is  that  caused  to  the  husband,  and 
not  that  caused  to  the  wife.  The  argument  of  counsel  that  the  right 
of  action  in  favor  of  the  husband  is  derived  from  the  wife,  and  that 
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the  latter  is  the  source  of  his  title  and  claim,  is  not  weD  founded.  The 
physical  injury  caused  to  the  person  of  Mrs.  Honey  must  not  be  con- 
founded with  the  legal  injury  resulting  therefrom  to  her  husband.  The 
pain,  suffering,  and  lameness  caused  by  the  accident  to  Mrs.  Honey 
are  injuries  to  her,  and  do  not  create  a  right  of  action  in  favor  of  her 
husband.  When,  however,  the  accident  to  the  wife  resulted  in  de- 
priving the  husband  of  her  society,  and  of  her  aid  in  conducting  the 
affairs  of  his  household,  and  he  was  put  to  expense  in  securing  proper 
surgical  care  for  his  wife,  then  his  legal  rights  were  invaded,  and  for 
the  damages  consequent  therefrom  a  right  of  action  accrued  to  him, 
which  was  wholly  separate  and  distinct  from  that  accruing  to  the 
wife.  The  negligence  of  the  wife  cannot,  therefore,  be  availed  of  as  a 
defence  to  the  husband's  action  on  the  ground  that  he  stands  in  the 
position  of  an  assignee  or  representative  of  a  right  of  action  accruing 
to  the  wife,  or  upon  the  theory  that  his  right  of  action  is  derived  through 
her.  The  husband's  right  of  action  legally  and  logically  is  based  upon 
the  negligence  of  the  defendant,  resulting  in  an  invasion  of  his  legal 
rights,  and  not  upon  any  right  of  action  accruing  to  or  derived  from 
the  wife.  ...  To  hold  him  responsible,  it  would  be  necessary  to  show 
that  he  had  personally  caused  the  accident  through  negligence,  or  that 
his  agent  or  servant  had  been  guilty  of  negligence  under  such  circum- 
stances that  he  was  legally  liable  therefor.  ...  I  can  see  no  legal 
ground  for  holding  that  the  negligence  of  Mrs.  Honey  is  a  defence  to 
the  action  on  behalf  of  Mr.  Honey. 

The  motion  for  new  trial  is  therefore  overruled.  .  .  . 

On  appeal.  Before  Caldwell  and  Sanborn,  Circuit  Judges  ,and 
Thayer,  District  Judge. 

Thayer,  District  Judge.  .  .  .  The  learned  judge  of  the  tnsX  Court 
appears  to  have  been  of  the  opinion  that  a  husband  suing  for  the  loss 
of  the  services  of  his  wife,  and  for  medical  expenses,  occasioned  by  the 
negligence  of  a  third  party,  is,  in  the  State  of  Iowa  at  least,  unaffected 
by  the  fact  that  the  wife  was  guilty  of  contributory  negligence.  .  .  . 
If  we  look  for  the  true  foundation  of  the  rule  iniquestion,  we  apprehend 
that  it  will  not  be  difficult  to  find.  When  one  person  occupies  such  a 
relation  to  another  rational  human  being  that  he  is  legally  entitled  to 
her  society  and  services  and  to  maintain  a  suit  for  the  deprivation  thereof, 
he  should  not  be  permitted  to  recover  in  such  an  action  if  the  loss 
was  occasioned  by  the  concurring  negligence  of  the  person  on  whose 
account  the  right  of  action  is  given.  If  the  person  from  whom  the 
right  of  service  and  society  is  derived  is  capable  of  taking  ordinary 
precautions  to  insure  her  own  safety,  and  the  person  to  whom  the  right 
of  service  belongs  suffers  her  to  go  abroad  unattended,  and  to  exercise 
her  own  faculties  of  self-preservation,  it  is  no  more  than  reasonable  to 
hold  him  responsible,  in  a  suit  for  loss  of  society  and  service,  for  the 
manner  in  which  such  faculties  have  been  exercised.  We  can  conceive 
of  no  greater  reason  for  deciding,  in  a  case  of  this  character,  that  a 
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husband  is  not  accountable  for  the  conduct  of  his  wife  in  caring  for  the 
safety  of  her  own  person,  than  there  would  be  for  holding  that  he  was 
not  chargeable  with  her  contributory  negligence  in  the  management 
of  a  horse  and  carriage  belonging  to  the  husband,  which  she  had  been 
permitted  to  use  for  her  own  pleasure  and  convenience.  In  either  case 
the  fact  that  the  husband  has  permitted  the  wife  to  control  her  own 
movements  and  to  provide  for  her  own  safety,  upon  the  evident  assump- 
tion that  she  is  competent  to  do  so,  should  preclude  him  from  asserting, 
in  a  suit  against  a  third  party  for  loss  of  service  or  society  or  for  a  loss 
of  property,  that  he  is  not  responsible  for  her  contributory  fault  whereby 
the  loss  was  occasioned.  ...  It  has  been  decided  that  the  husband's 
contributory  negligence  is  not  thus  imputable  to  the  wife  when  she  sues 
in  her  own  right  for  injuries  sustained  under  the  circumstances  last 
mentioned.  .  .  .  We  do  not  regard  it  as  material  to  the  decision  of  the 
case  at  bar  to  determine  what  the  true  doctrine  is  with  referen*3  to  the 
point  last  mentioned,  for,  even  if  we  should  concede  it  to  be  the  better 
\iew  that  the  husband's  contributory  negligence  is  not  imputable  to 
the  wife  when  she  sues  in  her  own  right  for  an  injury  sustained,  still  we 
think  that  it  would  not  be  a  reasonable  deduction  from  this  rule  that 
the  husband  is  likewise  unaffected  by  the  wife's  negligence  when  he 
sues  for  loss  of  services  and  medical  expenses;  for,  when  the  wife  brings 
an  action  for  personal  injuries  which  she  has  sustained,  the  right  of 
action  is  in  no  wise  dependent  upon  the  marital  relations.  She  does 
not  derive  her  right  to  sue  from  that  relation,  but  brings  suit  like  any 
other  person  for  an  injury  sustained  through  the  fault  of  another.  .  .  . 
But  on  the  other  hand  the  husband's  right  to  sue  for  loss  of  society  and 
services  grows  out  of  the  marital  relation,  and  is  incident  to  the  rights 
thereby  acquired.  .  .  .  The  right  of  action  is  incident  to  the  marriage 
relation,  and  cannot  exist  without  it.  We  think,  therefore,  that,  even 
if  it  is  the  better  view  that  the  husband's  contributory  negligence  can- 
not be  imputed  to  the  wife  when  she  sues  for  her  owh  injuries,  yet  that 
when  the  husband  brings  an  action  for  the  loss  of  society  and  services, 
which  loss  was  due  to  the  contributory  fault  of  the  wife,  her  want  of 
ordinary  care  should  nevertheless  be  imputed  to  the  husband  on  the 
grounds  heretofore  indicated.  As  the  respective  rights  of  action  are 
predicated  on  different  grounds,  —  the  one  growing  out  of  the  marriage 
relation,  and  the  other  existing  entirely  independent  of  that  relation,  — 
there  is  no  logical  difficulty  in  holding  the  husband  accountable  for  the 
contributory  negligence  of  the  wife,  although  the  latter  is  not  responsi- 
ble for  the  contributory  fault  of  her  husband.  .  .  .  Entertaining  these 
views,  the  judgment  of  the  Circuit  Court  is  reversed  and  the  case  is 
remanded,  with  directions  to  award  a  new  trial.^ 

^  [Pboblems: 

The  plaintiff  boy  was  employed  by  a  wagon-driver,  and  rode  with  him.  By 
the  fault  of  the  driver  and  the  defendant,  the  boy  was  injured.  Is  the  defendant 
liable?    (1902,  Lundergan  v.  R.  Co.,  203  Mass.  460,  89  N.  E.  625.) 

The  plaintiff's  intestate  went  out  in  a  rowboat  with  T.  and  two  young  ladies, 
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Sub-topic  B.    Defendant's  Fault  based  on  Statute 

654.    CURRY  v.  CHICAGO  &    NORTHWESTERN    RAILWAY 

COMPANY 

Supreme  Coubt  of  Wisconsin.    1878 

43  WU,  665 

Appeal  from  the  Circuit  Court  for  Sauk  County. 

Action  for  the  value  of  a  cow  alleged  to  have  strayed  upon  defendant's 
raiboad  at  a  point  where  the  same  had  never  been  fenced,  and  to  have 
been  there  killed  by  a  train,  without  fault  on  plaintiff's  part.  Answer, 
a  general  denial,  and  an  averment  of  contributory  negligence. 

On  t'^  trial,  it  was  stipulated  that  ''plaintiff  lived  about  three- 
fourths  of  a  mile  from  Ableman's  station  (a  station  on  defendant's 
road),  and  about  the  same  distance  from  the  place  where  the  cow  was 
injured;"  and  that  "there  were  about  300  or  400  acres  of  uninclosed 
lands  about  the  place  of  injury  and  the  station."  Plaintiff  admitted 
that  his  cow  was  running  at  large  on  the  commons  or  uninclosed  lands 
and  public  highway  near  Ableman's  station  for  the  purpose  of  pastur- 
ing; that  it  was  his  common  practice  to  allow  her  to  run  at  large  for 
that  purpose;  and  that  defendant  was  guilty  of  no  other  negligence 
than  its  failure  to  fence.  Defendant  admitted  that  its  road  had  been 
in  operation  for  five  years  at  the  place  where  the  injury  occurred;  that 
the  track  at  that  place  "  was  not  fenced  as  the  statute  directs;  ".that  the 
premises  there  were  not  part  of  the  depot  groimds,  but  were  "open 
common,  open  to  the  public  highway;"  that  the  cow  was  killed  by  a 

T.  rowing  and  taking  charge.  By  T.'s  and  the  defendant's  negligence,  the  boat 
was  overturned  in  a  Qollision  with  the  defendant's  steamer,  and  the  plaintiff's 
intestate  was  drowned.  Is  the  defendant  liable?  (1904,  Yamold  v.  Bowers,  186 
Mass.  396,  71  N.  E.  799.) 

The  plaintiff  was  an  employee  of  a  coal-dealer,  and  rode  on  the  wagon  of  one 
M.,  who  was  delivering  the  coal;  the  plaintiff  was  to  help  imload  the  coal  at  the 
buyer's  premises.  By  M.'s  and  the  defendant's  negligence  the  plaintiff  was 
hurt  in  a  collision.  Is  the  defendant  liable?  (1901,  Murray  v.  Ice  Co.,  180  Mass. 
165,  61  N.  E.  1001.) 

The  plaintiff  was  returning  from  church  in  a  wagon  driven  by  her  husband, 
and  was  injured  by  the  negligence  of  the  defendant  and  her  husband.  Is  the 
defendant  liable?    (1901,  Bailey  v.  CenterviUe,  115  la.  271,  88  N.  W.  379.) 

Notes: 

'^  Negligence  in  automobile  passenger."    (A.  L.  Reg.,  LIX,  112.) 
"Negligence:  not  imputed  to  passenger."    (C.  L.  R.,  VII,  141.) 
"Imputing  negligence  of  driver  of  a  vehicle  to  passengers."    (M.  L.  R.,  I, 
146.) 

"Imputed  Negligence  —  To  passenger.'^    (M.  L.  R.,  V,  486.) 
"Right  of  bailor  against  person  injuring  chattel  in  possession  of  bailee  con- 
tributing to  injury."    (Y.  L.  J.,  XX,  61.) 

"Contributory  negligence  —  Imputation."    (Y.  L.  J.,  XX,  331.)] 
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train  on  its  road;  and  that  she  was  worth  the  amount  claimed  by  the 
plaintiff  as  damages.  .  .  . 

Defendant's  motion  for  a  nonsuit  was  denied.  The  judge  refused  to 
instruct  the  jury  at  defendant's  request,  that  ^the  fact  that  plaintiff 
turned  the  oow  out  to  pasture  in  the  public  highway  and  uninclosed 
lands  through  which  defendant's  railway  runs,  about  three^ourths  of  a 
mile  from  his  residence,  knowing  that  the  railway  was  unfenced,  was 
gross  negligence  on  his  part."  He  instructed  the  jury,  in  substance,  that 
if  the  oow  strayed  upon  defendant's  road,  at  a  point  where  the  company 
was  bound  by  statute  to  maintain  a  fence,  and  such  fence  would  have 
prevented  her  from  going  upon  the  road,  defendant  was  liable,  unless 
plaintiff  was  guilty  of  a  want  of  ordinary  care  in  permitting  her  to  be 
upon  the  lands  from  which  she  passed  upon  the  track;  and  that  it  was 
for  them  to  determine  whether,  under  all  the  circumstances  of  this  case, 
he  was  guilty  of  such  want  of  CMxlinary  care. 

The  plaintiff  had  a  verdict  and  judgment;  and  defendant  appealed. 

For  the  appellant,  a  brief  was  filed  by  Smith  &  Lamb,  and  the  cause 
was  argued  orally  by  Mr.  Lamb,  They  contended,  1.  lliat,  as  the 
facts  were  undisputed,  it  was  the  duty  of  the  Court  to  declare  the  law 
upon  ihem.  ...  2.  That  the  owner  of  domestic  animals  who  turns 
them  into  the  highway  to  pasture,  violates  the  law,  and  the  animals 
are  trespassers  while  in  the  highway,  or  when  they  pass  on  adjoining 
land,  even  if  mifenced.  ...  3.  'Diat  contributory  negligence  of  the 
plaintiff  is  a  defence  in  such  a  case;  that  the  liability  declared  by  the 
statute  (sec.  1,  ch.  268  of  1860,  re-enacted  by  sec.  30,  ch.  119  of  1872) 
is  merely  that  which  the  Courts  would  enforce  as  a  sequence  of  the  duty 
imposed,  and  in  such  cases  contributory  negligence  defeats  a  recovery. 

J.  W.  Lusk,  for  the  respondent,  contended  that  the  Court  below  was 
right  in  refusing  to  hold,  as  nuttter  of  law,  that  plaintiff  was  guilty  of 
ne^gence  which  would  defeat  his  recovery.  .  .  . 

Rtan,  C.  J.  I.  Ch.  248  of  1875  cannot  be  taken  to  repeal  or  modify 
sees.  30  and  31  of  ch.  119  of  1872.  .  .  .  The  sections  of  the  general 
railroad  act  of  1872  require  railroads  to  be  fenced,  and  declare  the 
liability  of  the  companies  for  injury  to  domestic  animals  occasioned  by 
failure  to  fence.  When  such  fences  are  made  and  maintained,  these 
sections  declare  that  the  companies  shaU  be  liable  only  f(Mr  wilful  or 
otherwise  negligent  injury.  .  .  .  This  case  is  therefore  to  be  deter- 
mined under  the  provisions  of  the  general  railroad  act. 

II.  Assuming  the  appellant's  duty  to  have  fenced  its  road  at  the 
locus  in  quo,  the  respondent's  right  to  recover  was  put,  upon  the  trial 
below,  upon  the  question  of  his  contributory  negligence.  And  the  first 
question  to  be  determined  here  is,  whether  contributory  negligence  of  a 
plaintiff  enters  into  the  defence,  in  an  action  against  a  railroad  company 
for  injury  to  domestic  animals  occasioned  by  total  faOnre  to  fence  the 
road. 

(1)  It  has  been  generally  understood  by  the  profession,  for  years  past^ 
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that  this  Court  held  the  liability  of  railroad  comi)ames  in  that  case  to 
be  absolute.  McCall  v.  Chamberlain,  13  Wis.  637,  has,  it  is  beheved, 
been  generally  credited  with  the  establishment  of  the  rule.  But  a  criti- 
cal examination  of  the  late  Mr.  Justice  Paine'b  opinion  in  that  case 
does  not  appear  to  warrant  that  view.  Doubtless  there  are  things  said 
in  the  case,  arguendo,  appearing  to  tend  that  way.  But  the  question 
on  which  the  opinion  turns  is,  whether  the  mere  fact  that  the  animals 
were  trespassers,  would  defeat  the  action.  Of  course  all  animals  upon 
a  railroad,  except  at  legal  crossings  or  by  license,  are  trespassers.  And 
the  mere  fact  of  trespass  in  such  a  case  has  rarely,  if  ever,  been  held 
to  excuse  injury  occasioned  by  neghgence  of  the  railroad  company, 
however  the  negligence  may  arise.  Certainly  not  in  this  court  Stucke 
tj.  Raihoad  Co.,  9  Wis.  202;  C.  &  N.  W.  R'y  Co.  v.  Gross,  17  id.  428. 
The  trespass  may  come  with  or  without  neghgence  of  the  owner  of  the 
animal  trespassing.  The  question  of  contributory  ne^igence  is  there- 
fore quite  different  from  the  question  of  trespass.^  .  .  . 

(2)  The  rule  is  universal  that,  in  actions  for  injury  by  negligence, 
contributory  ne^gence  sufficient  in  degree  will  defeat  them.  .  .  . 
The  statute  was  not  intended  or  framed  to  relieve  adjoining  owners 
from  diUgence  in  the  care  of  their  domestic  animals,  at  risk  of  danger 
to  railroad  trains;  or  to  license  negligence  to  establish  cattle  markets  on 
raUroads.  The  essential  dangers  of  railroads  require  diligence  on  both 
sides;  a  high  degree  of  diligence  in  the  management  of  the  road,  and  at 
least  ordinary  diUgence  on  the  part  of  adjoining  owners.  The  rule  of 
absolute  liability  appears  to  be  as  unwise  in  poUcy  as  imsound  in  legal 
construction.  .  •  . 

(3)  The  mere  fact  (if  the  fact  sufficiently  appear  here)  that  the  re- 
spondent's cow  was  permitted  to  pasture  on  land  which  he  did  not  own, 
would  not  defeat  his  action.  The  true  question  was,  whether  the 
respondent  was  guilty  of  contributory  negligence  in  suffering  his  cow 
to  be  at  large  upon  unfenced  land.  The  Court  below  submitted  that  as 
a  question  for  the  jury.  The  verdict  is,  that  it  was  not.  And  the 
question  for  this  Court  is,  whether  the  facts  justified  the  Court  below 
in  treating  the  contributory  neghgence  imputed  to  the  respondent  as  a 
question  of  fact;  or  whether  the  respondent's  act  was  so  manifestly 
and  conclusively  negligent  that  the  Court  below  should  have  withheld 
the  question  from  the  jury,  and  found  the  contributory  neghgence  as 
matter  of  law.  Langhoff  v.  Railway  Co.,  23  Wis.  43;  Lawrence  v. 
Railway  Co.,  supra.  .  .  . 

The  cow  appears  to  have  been  left,  presumably  with  other  cattle, 
in  summer,  on  grass-land,  some  three-quarters  of  a  mile  from  the  rail- 
road; certainly  at  a  comparatively  safe  distance,  and  with  no  apparent 
temptation  to  stray  so  far,  or  to  leave  its  pasture  for  the  uninviting 
barrenness  of  a  railroad,  without  even  garbage  to  prey  upon.    The 

^  [The  doctrine  as  to  trespassers  not  recovering  is  dealt  with  post,  Nos.  694- 
706.— Ed.1 
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danger  to  the  animal  was  .  .  .  remote  and  not  apparently  probable.  .  .  . 
Where  ne^gence  does  not  admit  of  doubt  or  debate,  it  is  matter  of 
law  for  the  Court.  Where  neghgence  is  a  question  for  doubt  or  debate, 
it  is  matter  of  fact  for  the  jury.  .  .  .  The  question  is  generaUy  a  mixed 
one  of  law  and  fact.  There  may  or  there  may  not  be  a  question  of  fact 
for  the  jury.  Each  case  must  be  determined  by  its  own  circumstances. 
Courts  cannot  establish  a  general  rule,  determining  what  is  or  is  not 
neghgence  under  all  circumstances.  And  when  circumstances  leave 
it  in  reasonable  doubt,  Courts  cannot  take  the  question  from  the  jury. 
In  such  a  case  as  this,  a  jury  is  a  far  better  judge  of  the  question  than  a 
Court.  The  question  was  plainly  for  the  jury,  and  was  properly  and 
fairly  submitted  to  it.  And  the  verdict  is  conclusive  of  the  fact. 
By  the  Court.  —  The  judgment  of  the  Court  below  is  affirmed. 

655.    CARTERVILLE  COAL  COMPANY  «.  ABBOTT 
Supreme  Court  of  Illinois.    1899 

181  lU,  495,  55  N.  E,  131 

Appeal  from  the  Appellate  Court  for  the  Fourth  District;  —  heard 
in  that  court  on  appeal  from  the  Circuit  Court  of  Williamson  county; 
the  Hon.  A.  K.  Vickers,  Judge,  presiding. 

Plaintiff  received  the  injury  sued  for  in  this  case  on  May  13,  1897, 
at  which  time  he  was  in  the  employ  of  the  defendant,  a  coal  mining 
corporation,  as  a  blacksmith,  and  while  descending  the  air  or  escape- 
ment shaft  by  means  of  a  ladder,  fell  from  the  last  platform  to  the 
bottom,  a  distance  of  about  eleven  feet.  The  two  counts  of  the  declara- 
tion charge  the  defendant,  in  effect,  with  a  wilful  failure  to  construct 
or  mfuntAin  an  escapement  shaft  in  the  manner  provided  for  by  section 
3  of  chapter  93  of  the  statutes  of  Illinois.  .  .  .  The  theory  of  appel- 
lant's defence  on  the  trial  of  this  case  was,  that  the  plaintiff  was  not  in 
the  exercise  of  due  care  and  caution  for  his  own  safety  at  the  time  of 
the  accident.  This  was  alleged  in  the  declaration,  and  the  plea  of  the 
general  issue  traversed  that  allegation.  Witnesses  for  the  defendant 
testified  that  the  plaintiff  admitted,  shortly  after  the  accident,  that  it 
was  partially  his  own  fault,  —  that  "  it  was  my  own  foolishness."  .  .  . 

Among  the  instructions  given  for  the  plaintiff  to  which  defendant 
excepted  were  the  following:  7.  "That  if  plaintiff  did  say  he  fell  and 
was  injured  as  a  result  partly  of  his  own  neglect,  yet  if  the  jury  beUeve, 
from  a  preponderance  of  the  evidence,  that  the  plaintiff's  injury  was 
occasioned  by  reason  of  the  wilful  failure  of  defendant  to  partition  off 
the  stairway  from  the  main  air-way  of  the  escapement  shaft  and  pro- 
vide substantial  hand-rails  and  platforms  for  the  same,  and  that  such 
injury  would  not  have  occurred  but  for  such  wilful  faOure,  then  the 
Verdict  should  be  for  the  plaintiff."  All  the  instructions  asked  by  the 
defendant  were  refused,  to  which  it  excepted.    They  were  as  follows: 
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6.  "The  jury  are  further  instructed  that  before  a  person  can  recover 
on  account  of  negligence  in  the  performance  of  a  statutory  duty  on  the 
part  of  another,  it  must  appear,  not  only  that  the  injury  complained  of 
was  the  result  of  such  neghgence,  but  it  must  also  appear  that  the  in- 
jured party  was  at  the  time  in  the  exercise  of  due  care." 

Clemens  &  Warden^  for  appellant. 

Duncan  &  Rhea,  for  appellee. 

Mr.  Justice  Philups  delivered  the  opinion  of  the  Court  .  .  It  was 
said  in  the  case  of  Calumet  Iron  and  Steel  Co.  «.  Martin,  115  111.  358: 
"From  the  earliest  reported  case  in  our  Reports  wh^re  the  question 
was  passed  upon,  to  the  present  time,  —  a  period  of  more  than  thirty 
years,  —  the  general  rule  has  been  declared  and  recognised  in  opinions 
announced  from  time  to  time,  that  in  order  to  recover  for  injuries  from 
negligence  it  must  be  alleged  and  proved  that  the  party  injured  was,  at 
the  time  he  was  injured,  observmg  due  or  ordinary  care  for  his  personal 
safety,"  and  many  cases  are  cited  of  the  decisions  of  this  Court  prior 
to  that  adjudication  sustaining  that  rule.  Since  that  opinion  was  an- 
nounced, numerous  cases  have  been  decided  in  which  the  same  rule 
has  been  sustained. 

To  this  rule,  however,  there  is  a  distinct  and  positive  exception,  grow- 
ing out  of  the  provisions  of  section  29  of  article  4  of  the  Constitution  of 
this  State,  which  follows:  "  It  shall  be  the  duty  of  the  General  Assembly 
to  pass  such  laws  as  may  be  necessary  for  the  protection  of  operative 
miners,  by  providing  for  ventilation  when  the  same  may  be  required, 
and  the  construction  of  escapement  shafts,  or  such  other  appliances 
as  may  secure  safety  in  all  coal  mines,  and  to  provide  for  the  enforce- 
ment of  said  laws  by  such  penalties  and  punishments  as  may  be  deemed 
proper."  The  legislation  of  this  State,  enacted  for  the  purpose  of 
complying  with  the  above  provision  of  the  Constitution,  provides  for 
certain  duties  to  be  performed  by  the  mine  owner  or  operator  with 
reference  to  the  construction  of  an  escapement  shaft,  ventilation,  bore- 
holes, and  for  operating  hoist-ways  and  the  like,  designed  for  the  pro- 
tection and  safety  of  miners.  By  section  3  of  "An  Act  providing  for 
the  health  and  safety  of  persons  employed  in  coal  mines,"  in  force  July 
1,  1879,  it  is  provided  that  when  more  than  six  men  are  employed, 
escapement  shafts  are  required  to  be  constructed,  and  "such  escape- 
ment shafts  as  shall  be  equipped  after  the  passage  of  this  act  shall  be 
supplied  with  stairways,  partitioned  off  from  the  main  air-way,  and 
having  substantial  hand-rails  and  platforms,  and  such  stairways  shall 
be  at  an  angle  of  not  greater  than  forty-five  degrees."  Section  14  of 
that  Act,  as  amended  and  in  force  July  1,  1887,  is  as  follows:  "For 
any  injury  to  person  or  property  occasioned  by  any  wilful  violations 
of  this  act  or  wilful  failure  to  comply  with  any  of  its  provisions,  a  right 
of  action  shall  accrue  to  the  party  injured  for  any  direct  damages  sus- 
tained thereby;  and  in  case  of  loss  of  life  by  reason  of  such  wilful  vio- 
lation or  wilful  failure,  as  aforesaid,  a  right  of  action  shall  accrue  to 
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the  widow  of  the  person  so  killed,  his  lineal  heirs  or  adopted  children, 
or  to  any  other  person  or  persons  who  were  before  such  loss  of  life 
dep^ident  for  support  on  the  person  or  persons  so  killed,  tar  a  like 
recovery  of  damages  for  the  injuries  sustained  by  reason  of  such  loss 
of  life  or  lives,  not  to  exceed  the  sum  of  $5,000/' 

By  this  latter  section,  for  an  injury  to  person  or  property,  or  for  loss 
of  life,  occasioned  by  a  wilful  violation  of  any  of  the  provisions  of  the 
Act  providing  for  the  health  and  safety  of  persons  employed  in  coal 
mines,  the  operator  is  made  liable  in  damages.  An  enactment  such  as 
this,  which  is  in  force  by  the  mandatory  requirement  of  the  Constitu- 
tion, is  of  the  gravest  import  and  of  the  highest  character.  .  .  .  Where 
an  owner,  operator  or  manager  so  constructs  or  equips  his  mine  that  he 
knowingly  operates  it  without  conforming  to  the  provisions  of  this 
Act,  he  wilfully  disregards  its  provisions  and  wilfully  disregards  the 
safety  of  miners  employed  therein.  .  .  .  Mere  contributory  negligence 
on  the  part  of  a  miner  will  not  defeat  a  right  of  recovery  where  he  is 
injured  by  the  [mine  owner's]  wilful  disregard  of  the  statute,  either  by 
an  act  of  omission  or  commission,  on  the  part  of  the  owner,  operator  or 
manager.  To  hold  that  the  same  principle  as  to  contributory  negli- 
gence should  be  applied  in  case  of  one  who  is  injured  in  a  mine  because 
the  owner,  operator  or  manager  totally  disregarded  the  statute,  as  in 
other  cases  of  negligence,  is  to  totally  disregard  the  provisions  of  the 
Constitution,  which  are  mandatory  in  requiring  the  enactment  of  this 
character  of  legislation,  and  would  destroy  the  effect  of  the  statute  and 
in  no  manner  regard  the  duty  of  protecting  the  life  and  safety  of  miners. 
A  wilful  disregard  by  the  employer  of  a  duty  imposed  is  a  wilful 
exposure  to  liability  to  injury  of  the  employee,  and  is  an  act  of  negli- 
gence of  so  gross  a  character  and  so  utterly  in  disregard  of  law  that 
die  question  of  contributory  negligence,  merely,  has  no  place  in  the 
case  as  relieving  such  owner,  operator  or  manager  from  liability  for  an 
injury  which  has  resulted  solely  from  the  fact  of  such  negligence.  .  .  . 

If  one  is  injured  as  a  result  of  some  act  of  negligence  on  the  part  of 
the  mine  owner  other  than  failure  to  comply  with  specific  duties  required 
by  the  statute,  then  the  person  injured  must  have  been  in  the  exercise 
of  ordinary  care  before  he  can  maintain  an  action,  and  must  allege 
and  prove  that  he  was  in  the  exercise  of  such  care.  The  rule  is  different, 
however,  und^  this  legislation.  .  .  . 

It  was  not  error  to  refuse  the  instructions  asked  by  the  defendant  or 
to  give  those  asked  by  the  plaintiff.  ...  It  is  clear  the  plaintiff  was 
entitled  to  recover,  and  as  we  find  no  error  in  the  record  the  judgment 
of  the  Appellate  Court  of  the  Fourth  District  is  affirmed. 

Judgment  affirmed, 

656.  Public  Laws  or  thb  Untted  States  or  America.  (Sixtieth  Congress, 
let  session,  1908,  c.  149;  35  Stat,  at  Large,  p.  65.)  Sec.  4.  In  any  action  brought 
against  any  common  carrier  under  or  by  virtue  of  any  of  the  provisions  of  this 
Act  to  recover  damages  for  injuries  to,  or  the  death  of,  any  of  its  employees, 
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such  employee  shall  not  be  held  to  have  assumed  the  risks  of  his  emplojnnent  in 
any  case  where  the  violation  by  such  common  carrier  of  any  statute  enacted  for 
the  safety  of  employees  contributed  to  the  injury  or  death  of  such  employee.^ 


SuB-TOMC  C.    Dependant's  Act  Intentional 
667.    BROWNELL  t.  FLAGLER . 
SxTPREME  Court  of  New  York.'  1843 

Error  to  the  Dutchess  C.  P.  Brownell  sued  Flagler  before  a  justice  of 
peace  in  an  action  on  the  case  to  recover  the  value  of  a  cossett-lamb. 
The  lamb  ran  with  the  plaintiff's  cow,  and  both  were  pastured  in  the 
field  of  one  De  Langs.  The  cow  and  Iamb  got  into  the  highway  on  the 
5th  or  6th  of  November,  1841,  and  on  that  day  the  defendant,  who 
lived  within  a  mile,  passed  with  a  flock  of  about  twenty  lambs  which  he 
had  sold  to  a  drover  by  the  name  of  Pine.  The  plaintiff's  lamb  mingled 
with  the  flock,  and  the  defendant  drove  them  all  on  together,  knowing 
that  the  strange  lamb  was  in  the  flock,  and  left  them  in  the  yard  of  one 
Shearman  for  the  drover,  who  came  the  next  morning  and  took  them 

^  [Problems: 

A  statute  makes  a  railroad  company  liable  for  all  fires  set  by  its  engines  (as 
in  No.  521,  ante,  Book  II).  Is  the  plaintifif's  contributory  negUgenoe  open  as 
a  defence  under  this  statute?  (1899,  Boston  Excelsior  Co.  v.  R.  Ck>.,  93  Me.  52, 
44  Atl.  138.) 

The  plaintiff  saw  the  defendant's  dog  barking  at  a  hole  in  the  wall,  and  went 
to  drive  it  away.  The  dog  bit  him.  A  statute  provided  that  '*  every  owner  or 
keeper  of  a  dog  shall  forfeit  to  every  person  injured  by  it  double  the  amount  of 
the  damage  sustained."  Is  the  plaintiff's  contributory  negligence  a  defence, 
under  this  statute?    (1885,  Quunby  v.  Woodbury,  63  N.  H.  370.) 

The  defendant  railroad  was  made  liable  by  statute  for  all  damage  done  by  a 
failure  to  provide  its  track  with  a  fence  suitable  to  keep  out  all  animals.  The 
plaintiff,  a  child,  negligently  strayed  on  the  track,  for  lack  of  a  fence,  and  was  in- 
jured. Is  the  defendant  liable?  (1908,  Bischoff  t^.  Illinois  S.  R.  Co.,  232  HI. 
446,  83  N.  E.  948.) 

The  defendant  railroad  was  obliged  by  law  to  maintidn  a  fence  enclosing  its 
right  of  way,  and  the  statute  made  the  railroad  liable  for  double  damages  for  any 
stock  killed  on  the  track  for  lack  of  such  a  fence.  The  defendant  had  not  buUt 
any  fence.  The  plaintiff,  who  knew  this,  put  his  cattle  to  pasture  on  his  adjoining 
land,  and  they  went  on  the  track  and  were  killed.  May  he  recover?  (1886, 
Donovan  v,  R.  Co.,  89  Mo.  147.) 

The  plaintiff,  an  elevator-boy  imder  sixteen,  was  injured  by  the  faulty  con- 
struction of  the  defendant's  elevator;  the  defendant  being  the  pltdntiff's  employer. 
A  statute  penalized  the  employment  of  minors  under  sixteen  to  run  elevators. 
Is  the  defendant  liable?  (1910,  Moran  v.  Dickinson,  204  Mass.  559,  90  N.  £. 
1150.) 

Notes* 

"Statutory  prohibition  of  Child-labor."    (A.  L.  Reg.,  LEX,  412.) 
''Contributory  negligence:  Nature  of  the  defence:  cases  in  which  it  applies." 
(H.  L.  R.,  XVU,  428.)] 
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all  away  to  market.  The  defendant  knew  that  he  left  the  strange  lamb 
in  the  yard  among  the  rest;  but  he  received  nothing  for  it  from  Pine, 
having  been  paid  for  his  own  lambs  before  he  drove  them  to  Shearman's, 
where  Pine  was  to  come  for  them.  The  jury  found  a  verdict  for  the 
plaintiff,  and  the  justice  rendered  judgment  in  his  favor.  The  defendant 
removed  the  cause  to  the  C.  P.  by.  certiorari,  where  the  judgment  was 
reversed,  on  the  ground  that  the  plaintiff  was  chargeable  with  negligence 
for  allowing  his  lamb  to  be  in  the  highway.    The  plaintiff  brought  error. 

S.  Barculo,  for  the  plaintiff  in  error. 

0.  T.  Coffin,  for  the  defendant  in  error. 

By  the  Court,  Bronson,  J.  In  an  action  on  the  case,  where  the  in- 
jury of  which  the  plaintiff  cpmplains  has  resulted  from  the  negligence 
of  both  parties,  without  any  intentional  wrong  on  the  part  of  the  defend- 
ant, the  action  cannot  be  maintained.  .  .  .  There  may  have  been 
some  slight  degree. of  negligence  on  the  part  of  the  plaintiff  in  allowing 
his  cow  and  lamb  to  escape  into  the  highway;  and  if  the  lamb  had  been 
killed  by  a  passing  carriage,  without  any  intentional  fault  in  the  driver, 
the  plaintiff  would  have  had  to  bear  the  loss.  But  the  plaintiff  is  not 
suing  for  negligence.  He  complains  of  a  voluntary  injury.  The  defend- 
ant knowingly  drove  away  the  lamb,  and  left  it  in  the  yard  with  his 
own  flock  to  be  taken  by  the  drover.  If  he  could  not  separate  this 
Iamb  from  the  rest  when  it  came  into  the  flock,  he  could  easily  have  done 
so  when  he  got  to  Shearman's;  and  the  jury  have  found,  as  they  well 
might,  that  he  was  in  fault  for  not  doing  it. 

It  is  of  no  consequence  that  the  defendant  has  not  been  a  gainer  by 
the  wrong.  It  is  enough  that  he  has  done  an  injury  to  the  plaintiff. 
The  judgment  of  the  C.  P.  must  be  reversed,  and  tliat  of  the  justice 
affirmed.  Ordered  accordingly. 


668.    RUTER  v.  POY 
Supreme  Court  of  Iowa.    1877, 

46  loioa  132 

The  plaintiff  avers  in  her  petition  that  the  defendant  assaulted  and 
beat  her  with  a  pitchfork,  whereby  she  sustained  great  injuries.  Trial 
by  jury.    Verdict  for  plaintiff  for  $200.    Defendant  appeals. 

Scales  and  Cassidy,  for  appellant. 

W,  V.  Alien,  for  appellee. 

Adams,  J.  1.  .  .  .  The  defendant  asked  an  instruction,  which  is 
in  the  following  words:  ''If  you  find  from  the  evidence  that  plaintiff 
was  injured,  or  contributed  to  her  injury,  by  her  own  act  or  negligence, 
defendant  would  not  be  liable  for  assault  and  battery  upon  her,  and 
plaintiff  cannot  recover."  The  Court  refused  to  give  the  instruction, 
and  the  refusal  is  assigned  as  error. 

The  doctrine  oi  contributory  negligence  has  no  application  in  an 
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action  for  assault  and  battery.  Thare  can  be  no  contributory  negli- 
gence except  where  the  defendant  has  been  guilty  of  negligence  to  which 
the  ];daintiff 's  negligence  could  contribute.  An  assault  and  battery  is 
not  negligence.    The  former  is  intentional;  the  latter  is  unintentional. 

Sub-topic  D.    Defendant's  Gross  Comparativs  Neolioencb 

659.  Galena  k,  Chicago  Union  Railroad  Company  v.  Jacobs.  (1858.  20 
III.  478,  496.)  Brbese,  J.  It  will  be  seen,  from  these  [Elnglish  and  American] 
cases,  that  the  question  of  liability  does  not  depend  absolutely  on  the  absence  of 
all  negligence  on  the  part  of  the  plaintiff,  but  upon  the  relative  degree  of  care 
or  want  of  care,  as  manifested  by  both  parties;  for  all  care  or  negligence  is  at  best 
but  relative,  the  absence  of  the  highest  possible  degree  tX.  care  showing  the 
IHresence  of  some  negligence,  slight  as  it  may  be.  The  true  doctrine,  therefore, 
we  think  is,  that  in  proportion  to  the  negligence  of  the  defendant,  should  be 
measured  the  degree  of  care  required  of  the  plaintiff,  —  that  is  to  say,  the  more 
gross  the  negligence  manifested  by  the  defendant,  the  less  degree  of  care  will  be 
required  of  the  plaintiff  to  enable  him  to  recover.  .  .  . 

We  say,  then,  that  in  this,  as  in  all  like  cases,  the  degree  of  negligence  must  be 
measured  and  considered,  and  wherever  it  shall  appear  that  the  plaintiff's  negli- 
gence is  comparatively  slight,  and  that  of  the  defendant  gross,  he  shall  not  be 
deprived  of  his  action.  .  .  . 

660.  CHICAGO,  BURLINGTON  &  QUINQY  RAILROAD 

COMPANY  c.  JOHNSON 

Supreme  Court  of  Illinois.    1882 

103  /H.  612 

Appeal  from  the  Appellate  Court  for  the  Second  District;  heard 
in  that  Court  on  appeal  from  the  Circuit  Court  of  Kendall  County; 
the  Hon.  Charles  Kellum,  Judge,  presiding. 

^  [Problems: 

The  plaintiff's  intestate  J.  and  defendant's  agent  R.  were  fighting,  J.  having 
made  the  assault.  The  defendant,  hearing  the  quarrel,  came  out  and  shot  and 
killed  J.    Is  defendant  liable?    (1899,  Tucker  v.  State,  89  Md.  471,  43  Atl.  778.) 

The  plaintiff's  agent  shipped  Easter  lilies  from  the  South  to  him  in  New 
York.  Owing  to  the  agent's  negligent  marking  of  the  box,  the  lilies  were  de- 
livered to  the  defendant,  who  kept  and  sold  them.  Is  the  defendant  liable  for  the 
conversion?    (1897,  Downing  ».  Outerbridge,  C.  C.  A.,  79  Fed.  931.) 

The  plaintiff  drove  by  the  defendant's  house^  where  the  defendant  kept  a 
dog  known  to  be  vicious.  The  plaintiff  also  knew  the  dog's  viciousness,  but 
carelessly  went  close  to  him,  and  the  dog  bit  him.  Is  the  defendant  Hable? 
(1895,  Jonee  v,  Carey,  9  Houst.  Del.  214,  31  Atl.  976.) 

The  plaintiff  erected  a  staging  for  work  on  a  house,  and  m  one  of  the  wooden 
supports  he  used  a  bar  which  he  had  taken  without  permission  from  a  fence  on 
the  defendant's  premises.  The  defendant,  in  the  plaintiff's  absence  and  without 
notifying  him,  took  out  his  bar  and  brought  it  home.  The  staging  fell  in  con- 
sequence, when  the  plaintiff  was  afterwards  working  on  it,  and  the  plaintiff  was 
iniured.    Is  the  defendant  Kable?    (1853,  White  v.  Twitohell,  26  Vt  620.)] 
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This  suit  was  instituted  in  the  Circuit  Court  by  Thomas  L.  John*' 
son,  as  administrator  of  (I^hristian  L.  Johnson,  deceased,  against  the 
raiboad  company,  to  recover  damages  for  the  death  of  the  plaintiff's 
intestate,  occasioned,  as  is  alleged,  by  the  negtigenoe  of  the  company 
in  the  management  and  running  of  a  locomotive  and  train  of  cars. 
Upon  a  trial  the  plaintiff  recovered  a  judgment  for  the  sum  of  $1,500, 
from  which  the  defendant  appealed  to  the  Appellate  Court  for  the 
Second  District,  where  the  judgment  was  affirmed.  The  railroad 
company  thereupon  appealed  to  this  Court.  The  principal  question 
presented  in  the  case  arises  upon  certain  instructions  given  at  the 
instance  of  the  plaintiff,  relating  to  the  measure  of  care.  .  .  . 

Mr.  Charles  Wheaton,  for  the  appelant:  .  •  .  The  instructions 
given  for  the  plaintiff  do  not  state  the  law  of  comparative  negUgence 
correctly,  and  were  calculated  to  mislead.  .  .  . 

Mr.  A,  C.  Little^  and  Mr.  Randall  Cassem,  for  the  appellee:  .  .  . 
The  injured  party  guilty  of  want  of  ordinary  care  may  still  recover  if 
the  defendant's  carelessness  has  been  gross  and  his  sli^t  in  comparison 
therewith.  .  .  . 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court:  .  .  . 
At  the  time  he  received  the  fatal  injury,  plaintiff's  intestate  was  in 
the  employ  of  a  firm  engaged  in  the  manufacture  of  the  ''Marsh  Har- 
vester," at  the  shops  of  the  company  of  that  name,  at  Piano.  For  the 
convenience  of  those  in  charge  of  these  shops,  a  switch  had  been  laid 
on  the  grounds  of  the  Marsh  Harvester  Company,  connecting  with 
defendant's  main  track.  ...  It  was  the  duty  of  the  plaintiff's  intes- 
tate, in  conjunction  with  several  others,  to  take  lumber  out  of  the 
saw  room  by  the  door  and  across  the  track  to  another  part  of  the 
grounds  of  the  "Harvester"  Company.  While  thus  occupied,  and  as 
he  was  passing  over  this  switch  with  a  load  of  lumber  on  his  shoulder, 
one  of  the  defendant's  trains,  which  was  being  backed  along  the  side- 
track, struck  and  instantly  killed  him.  .  .  . 

As  to  the  weight  of  this  evidence,  it  is  not  our  province  to  express 
any  opinion.  .  .  .  Among  other  instructions  given  by  the  Court  at 
the  instance  of  the  plaintiff,  were  the  following:  .  .  .  ''  If  the  jury  be- 
lieve from  the  evidence  that  Johnson  did  not  exercise  ordinary  care, 
yet  that  Johnson's  negligence  was  slight  and  that  the  negligence  of 
the  defendant  ^as  gross  in  comparison  with  each  other,  then  the 
plaintiff  must  recov^,  and  the  verdict  must  be  for  the  plaintiff.  .  .  ." 

The  question  here  relates  simply  to  the  doctrine  of  comparative 
negligence  in  a  case  wherein  the  injured  party  was  a  cooperative  cause 
of  the  injury,  —  in  other  words,  where  his  acts  directly  contributed, 
in  conjunction  with  the  acts  of  the  defendant,  to  the  injury.  .  .  . 

In  the  Jacobs  case,  20  lU.  488,  the  doctrine  of  comparative  negli- 
gence was  first  announced.  ...  In  holding  the  plaintiff  may  recover 
in  an  action  for  negligence,  notwithstanding  he  has  been  guilty  of 
contributive  negligence,  where  his  negUgence  is  but  slight  and  that 
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of  the  defendant  gross  in  comparison  with  each  other,  it  must  of  course 
be  understood  that  the  terms  "slight  negligence"  and  ''gross  negli- 
gence" are  used  in  their  legal  sense,  as  defined  by  conmion  law  judges 
and  text  writers,  for  otherwise  the  terms  would  convey  no  idea  of  a 
definite  legal  rule.  As  defined  by  those  judges  and  writers,  these 
terms  express  the  extremes  of  negligence.  Beyond  gross  and  slight 
there  are  no  degrees  of  negligence.  "  Gross  gross,"  "  grosser  gross,"  and 
''grossest  gross,"  and  "slight  slight,"  "slighter  slight,"  and  "slightest 
slight,"  are  absurd,  and,  in  a  legal  sense,  impossible  terms.  What  is 
less  than  slight  negligence  the  law  takes  no  cognizance  of  as  a  ground 
of  action,  and  beyond  gross  negligence  the  law,  while  recognizing  there 
may  be  Uability  for  a  trespass  because  of  a  particular  intention  to  do 
wrong,  or  of  a  degree  of  wilful  and  wanton,  or  of  a  degree  of  wilful  and 
wanton  recklessness  which  authorizes  the  presumption  of  a  general 
intention  to  do  wrong,  recognizes  no  degree  of  negligence.  .  .  . 

In  applying  the  measure  of  slight  and  gross  negligence  to  the  acts 
of  the  respective  parties  charged  to  have  been  negligent,  it  is,  of  <!0urse, 
always  to  be  held  in  remembrance  that  the  term  "negligence"  is, 
itself,  relative,  "and  its  application  depends  on  the  situation  of  the 
parties,  and  the  degree  of  care  and  vigilance  which  the  circumstances 
reasonably  impose  "  (Cooley,  on  Torts,  630).  It  can  not,  then,  legally 
be  true,  that  where  the  plainti£F  fails  to  exercise  [even]  ordinary  care, 
and  the  defendant  is  guilty  of  negligence  only,  the  plaintiff's  negli- 
gence is  slight  and  that  of  the  defendants  gross  in  comparison  with 
each  other,  .  .  .  [and  yet  these  instructions  would  permit  the  jury 
so  to  find.]  Whether  the  plaintiff's  intestate  fails  to  exercise  ordinary 
care,  is  to  be  determined  —  and  there  can  be  no  presumption  under 
these  instructions  otherwise  —  with  reference  to  his  rights,  duties 
and  obligations,  and  the  rights,  duties  and  obligations  of  the  defend- 
ant, under  the  peculiar  circumstance  there  in  evidence.  Being  thus 
determined  that  he  has  failed  to  exercise  ordinary  care,  the  legal  con- 
clusion is,  he  is  guilty  of  ordinary  negligence.  The  utmost  degree  of 
negligence,  merely,  —  and  it  is  of  this  only,  and  not  of  trespass  or 
other  wrongs,  that  the  instructions  speak,  —  of  which  the  defendant 
can  be  guilty,  is  gross  negligence.  The  plaintiff's  negligence,  then, 
by  the  very  terms  employed,  is  ordinary,  and  that  of  the  defendant 
gross,  in  comparison  with  each  other.  The  language  employed,  in 
effect,  says  that,  although,  as  to  this  particular  act,  the  plaintiff's  in- 
testate was  guilty  of  ordinary  negligence,  and  the  defendant  guilty  of 
gross  negligence,  still,  if  the  jury  believe  the  plaintiff's  intestate's 
negligence  was  slight,  —  that  is,  that  it  was  not  what  the  very  terms 
employed  admit  it  to  have  been,  —  and  that  of  the  defendant  gross^ 
in  comparison  with  each  other,  they  will  find  the  def^idant  guilty,  etc. 
Surdy  it  needs  no  demonstration  that  if ,  as  to  a  particular  act,  the  neg- 
ligence of  the  {daintiff  was  ordinary  and  that  of  the  defendant  gross, 
their  rdation  is  not  changed  by  comparing  them  with  each  other.    The 
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same  evidence  that  determines  the  one  is  gross  and  the  other  ordinary, 
fixes  their  relative  degree  with  reference  to  each  other.  .  .  . 

These  instructions  are  clearly  erroneous  in  the  respect  pointed  out, 
and  must  necessarily  have  misled  the  jury  as  to  the  doctrine  of  com- 
parative negligence.  .  .  .  For  the  error  in  giving  the  first,  second  and 
third  of  the  plaintiff's  instructions  the  judgment  is  reversed,  and  the 
cause  remanded.  Judgment  reversed. 

Mr.  Justice  Dicket:  I  concur  in  the  judgment  rendered  in  this 
case.  While  the  evidence  tends  to  charge  the  defendant  with  palpable 
negligence,  still,  in  my  judgment,  there  is  no  evidence  tending  to  show 
gross  negligence  on  the  part  of  defendant,  and  the  turning  question  in 
the  case  in  fact  seems  to  be,  whether  the  plaintiff's  intestate  used  or- 
dinary care.  In  such  a  case  I  think  it  error  to  submit  to  the  jury  the 
rule  of  law  as  to  comparative  negligence.  On  this  ground  the  judgment 
ought  to  be  reversed. 

There  is,  however,  a  line  of  thou^t  in  the  opinion  prepared  by  Mr. 
Justice  ScHOLFiELD,  which  I  think  a  departure  from  the  law  as  laid 
down  by  this  Court  ever  since  the  decision  of  the  Jacobs  case,  in  20 
ni.  I  do  not  think  that  the  terms  "slight  negligence,"  and  ''gross 
negligence,''  as  used  in  the  opinion  delivered  in  the  Jacobs  case,  and 
m  the  long  series  of  cases  which  have  followed  that  case,  were  used  in 
the  sense  of  the  definitions  quoted  from  Stort,  in  his  treatise  on  Bail- 
ments. .  .  .  When  he  says,  in  §  17,  that  "ordinary  negligence"  may 
be  defined  to  be  "the  want  of  ordinary  diligence,"  and  "slight  negli- 
gence" to  be  "the  want  of  great  diUgence,"  and  "gross  negligence" 
to  be  "the  want  of  slight  diligence,"  he  surely  does  not  give  to  these 
phrases  the  meaning  in  which  they  are  used  in  a  common  or  popular 
sense,  or  the  meaning  in  which  they  have  generally  been  used  by  this 
Court  in  the  Jacobs  case,  and  other  kindred  cases;  nor  does  he  give 
the  meaning  which  would  naturally  be  adopted  by  a  jury  in  giving 
effect  to  an  instruction  given  by  the  Court.  Giving  the  words  their 
popular  sense,  it  would  rather  seem  that  ordinary  negUgence  would 
be  such  negligence  as  men  of  common  prudence  indulge  in,  which  be- 
tokens only  the  exercise  of  ordinary  care,  and  not  the  want  of  ordinary 
care,  as  is  suggested.  This,  where  the  law  requires  only  ordinary  care, 
is  not  negligence  at  all,  for  in  law  negligence  is  always  faulty.  It  is 
the  failure  in  some  degree  to  use  that  care  which  the  law  requires 
under  the  circumstances.  ...  A  man  obviously,  therefore,  may  in 
such  case  fail  slightly  to  use  ordinary  care,  and  in  the  popular  sense  of 
the  words  he  would  be  guilty  of  slight  negligence,  and  ordy  slight  negli- 
gence, and  this,  although  he  did  not  do  all  that  ordinary  care  required. 
And  so  of  "gross  negligence."  Its  popular  meaning  is  a  very  great 
failure  to  use  the  care  which  the  law  requires.  It  is  not  essential  to 
gross  negligence  that  there  shall  be  an  utter  want  of  care,  or,  in  the 
language  of  Story,  "the  want  of"  even  "slight  diligence."  The  exer- 
cise, of  slight  diligence,  where  the  highest  degree  of  care  is  by  law  re- 
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quired,  may  still  leave  the  party  guilty  of  gross  neglig^ice,  —  that  is, 
guilty  of  a  very  great  failure  to  exercise  the  highest  care. 

Nor  do  I  concur  in  the  dicta  which  say  there  are  and  can  be  no  de- 
grees in  gross  negligence,  and  no  degrees  in  slight  negligence.  The 
adjectives  ''slight/'  and  "gross/'  se^tn  to  me  to  be  capable  of  com- 
parison, as  most  adjectives  are.  I  see  no  absurdity  in  saying  "gross/' 
"more  gross/'  "most  gross/'  or  "gross/'  "grosser/'  "grossest,"  or 
"slight/'  "more  slight/'  "sUghtest"  .  .  . 

I  think,  therefore,  there  may  be  cases  in  which  it  may  be  legally 
true  that  the  plaintiiF  has  failed  in  some  degree  to  exercise  ordinary 
care,  and  that  in  the  same  case  the  defendant  has  been  guilty  of  gross 
negligence  wherein  the  plaintiff's  negligence  may  be  sli^t,  —  that  is, 
may  consist  of  a  slight  failure  to  use  ordinary  care,  —  and  that  of  the 
defendant  gross  in  comparison  therewith.  To  my  mind  the  proposi- 
tion that  a  plaintiff's  negligence  is  slight,  is  not  incompatible  with 
the  proposition  that  he  has  failed  in  some  degree  to  use  ordinary 
diligence.  •  •  • 

661.  Caluiost  Iron  &  Steel  Co.  v,  Mastin.  (1885, 115  m.  358.)  Schoi> 
FiELD,  J.  The  first  instruction  given  at  the  instance  of  appellee  is  as  foUows: 
"The  Court  instructs  the  jury  that  if  they  shaD  believe  from  the  evidence  that 
on  or  about  October  1,  1882,  the  plaintiff's  intestate,  Patrick  Martin,  was  in  the 
employ  of  the  defendant  company  as  fireman,  and  that  while  in  the  dischaige  of 
his  duty  as  such  fireman  he  was  using  ordinary  care  and  prudence  for  his  personal 
safety  while  he  was  so  employed,  and  that  he  was  injured  and  killed  by  reason 
of  the  explosion  of  a  certain  boiler,  caused  by  negligence  of  the  defendant  com- 
pany, .  .  .  then  your  verdict  shoiild  be  for  the  plaintiff.  .  .  . 

Counsel  for  appellant  contend  this  is  erroneous,  because,  .  .  .  secondly,  the 
jury  are  told  that  if  the  intestate  used  ordinary  care  and  prudence,  the  plaintiff 
can  recover  if  the  accident  was  due  to  the  negligence  of  the  company,  instead  of 
telling  the  jury  that  the  plaintiff  could  recover  only  in  the  event  that  the  negli- 
gence of  the  intestate  was  slight,  and  that  of  the  defendant  gross,  in  comparison 
with  each  other. 

The  contention  is  not  tenable.  .  .  .  The  ground  of  the  second  contention  is 
thus  stated  by  counsel :  ''  It  is  now  the  settled  law  of  this  Court  that  a  man  may 
exercise  ordinary  care,  and  yet  be  guilty  of  slight  negUgence.  Therefore,  con- 
sistently with  the  hypothesis  of  ordinary  care  and  prudence  on  the  part  of  de- 
ceased, contained  in  this  instruction,  slight  negligence  might  be  imputed  to  him. 
If  so,  there  could  be  no  recovery,  unless  the  negligence  of  appellant  was  gross  in 
comparison  with  that  of  deceased,  slight  negligence  not  being  inconsistent  with 
ordinary  care.  .  .  .  The  error  in  the  contention  formulated  in  the  language  of 
ooimsel,  which  we  have  quoted,  is  in  the  assumption  that  the  comparative  rela- 
tion of  the  negligence  of  the  person  observing  due  —  i.  e.  ordinary  —  care  for 
his  personal  safety,  and  of  the  negligence  of  the  person  causing  him  injury,  is  not 
that  of  slight  and  gross,  within  the  rule  announced  in  the  Jacobs  case,  20  HI. 
478,  and  maintained  in  other  cases  governed  by  the  ruling  in  that  case.  Within 
the  contemplation  of  that  rule,  where  one  has  observed  ordinary  care  with  refer* 
ence  to  the  particular  circumstances  involved,  for  his  personal  safety,  he  has,  even 
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if  slightly  negligent,  observed  all  the  care  the  law  requires  of  him;  and  where, 
having  observed  this  care,  he  is  injured  by  the  negligence  of  another,  that  other 
has  been  guilty  of  the  d^ree  of  negligence  for  which  the  law  charges  responsibil- 
ity. .  .  .  And  so  the  two  degrees  of  negligence  (if  the  person  observing  ordinary 
care  has  been  at  all  negligent),  when  compared  with  each  other,  fall  within  the 
opposite  extremes  of  negligence,  legally  considered.  .  .  . 

From  the  ruling  in  the  numerous  cases  to  which  we  have  referred,  the  Court 
has  not  understood  that  the  rule  of  comparative  negligence  changed  or  modified 
the  general  rule  requiring  that  the  injured  party,  in  order  to  recover  for  the  neg- 
ligence causing  his  injury,  must  have  observed  due  or  ordinary  care  for  his  per- 
sonal safety,  and  authorizing  him  to  recover  for  such  injuries  where  he  has  ob- 
served such  care.  And  it  will  be  quite  apparent  that  it  was  not  intended  by  the 
judges  who  decided  the  Jacobs  case,  and  the  earlier  cases  following  the  ruling  in 
that  case,  that  the  rule  of  comparative  negligence,  as  then  announced,  was  to 
have  that  effect,  by  reference  to  those  cases  and  to  different  expressions  of  opin- 
ions by  those  judges.  .  .  . 

There  was,  therefore,  no  error  in  the  instruction  as  given.  If  either  party  had 
felt  it  to  be  necessary  to  have  gone  further,  and  explained  to  the  jury  that  ordi- 
nary care  does  not  exclude  the  idea  of  all  negligence,  however  slight,  but  that  the 
plaintiff  was  entitled  to  recover,  notwithstanding  the  intestate  might  have  been 
slightly  negligent,  provided  that  defendant  was  guilty  of  negligence  which,  in 
comparison  with  it,  was  gross,  the  Court  should  have  been  requested  to  so  in- 
struct the  jury.  Such  an  instruction  might,  without  impropriety,  have  been 
given.    It  was  not  indispensable.  .  .  . 

662.  Lake  Shore  &  MicmoAN  Southern  Railway  Co.  9.  Hebsigns.  (1894, 
150  Dl.  546,  555.)  Baker,  J.  The  objection  to  the  third  instruction  is  not  well 
taken,  for  the  reason  that  it  requires  the  jury  to  believe,  from  the  evidence,  that 
plaintifTs  intestate  was  in  the  exercise  of  ordinary  care  for  his  own  safety,  and 
that  the  injury  resulted  from  the  negligence  of  the  defendant.  Slight  negligence 
is  not  necessarily  incompatible  with  due  and  ordinary  care,  and  the  effect  of  the 
instructions  was  to  so  inform  the  jury;  and  while  the  instruction  attempts  to 
state  the  doctrine  of  comparative  negligence  laid  down  in  Galena  and  Chicago 
Union  Railroad  Co.  v.  Jacobs,  20  HI.  478,  and  subsequent  cases  following  that 
decision,  it  does  not  vitiate  the  instruction.  We  have  repeatedly  held,  in  effect, 
in  the  later  decisions,  beginning  with  Calumet  Iron  and  Steel  Co.  v.  Martin,  115 
111.  358,  that  the  doctrine  of  comparative  negligence,  as  annoimced  in  the  earlier 
cases,  was  no  longer  the  law  of  this  State,  and  it  is  to  be  no  longer  regarded  as 
a  correct  rule  of  law  applicable  in  cases  of  this  character.  (Pullman  Palace  Car 
Co.  V.  Laack,  143  HI.  242;  Mansfield  v.  Moore,  124  id.  133.)  The  doctrine  an- 
nounced in  the  later  decisions,  as  applied  to  this  class  of  cases,  requires,  as  a  con- 
dition to  recovery  by  the  plaintiff,  that  the  person  injured  be  found  to  be  in  the 
exercise  of  ordinary  care  for  his  own  safety,  and  that  the  injury  resulted  from 
the  negligence  of  the  defendant.  .  .  . 

663.  Lanark  c^.  Doughertt.  (1894,  153  HI.  163,  165.)  Magruder,  J.  It 
is  said,  of  two  of  these  instructions,  that  they  ignore  the  rule  of  comparative 
negligence.  The  doctrine  of  comparative  negligence  is  no  longer  the  law  of  this 
0>urt.  The  instructions  in  the  present  case  require  the  jury  to  find  that  the 
plaintiff  was  exercising  ordinary  care,  and  that  the  defendant  was  guilty  of  such 
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negligence  as  produced  ihe  injury.  This  was  sufficient,  without  calling  the  atten- 
tion of  the  jury  to  any  nice  distinctions  between  degrees  of  care  or  of  negli- 
gence.^ .  .  . 


Sub-topic  E.   Defendant's  Option  not  to  Avoid  the  Harm 

(Last  Clear  Chance) 

664.    DAVTES  v.  MANN 
Exchequer.    1842 

10  M.  <fc  TT.  546 

Case  for  negligence.  .  .  . 

At  the  trial,  before  Erskine,  3,,  at  the  last  Summer  Assizes  for  the 
county  of  Worcester,  it  appeared  that  the  plainti£P,  having  fettered  the 
fore-feet  of  an  ass  belonging  to  him,  turned  it  into  a  public  highway, 
and  at  the  time  in  question  the  ass  was  grazing  on  the  off  side  of  a 
road  about  eight  yards  wide,  when  the  defendant's  wagon,  with  a  team 
of  three  horses,  coming  down  a  slight  descent,  at  what  the  witness 
termed  a  smartish  pace,  ran  against  the  ass,  knocked  it  down,  and  the 
wheels  passing  over  it,  it  died  soon  after.  The  ass  was  fettered  at 
the  time,  and  it  was  proved  that  the  driver  of  the  wagon  was  some 
little  distance  behind  the  horses.  The  learned  judge  told  the  jury, 
that  though  the  act  of  the  plaintiff,  in  leaving  the  donkey  on  the  high- 
way so  fettered  as  to  prevent  his  getting  out  of  the  way  of  carriages 
travelling  along  it,  might  be  illegal,  still,  if  the  proximate  cause  of 
the  injury  was  attributable  to  the  want  of  proper  conduct  on  the  part 
of  the  driver  of  the  wagon,  the  action  was  maintainable  against  the 
defendant;  and  his  Lordship  directed  them,  if  they  thought  that  the 
accident  might  have  been  avoided  by  the  exercise  of  ordinary  care  on 
the  part  of  the  driver,  to  find  for  the  plaintiff.  The  jury  found  their 
verdict  for  the  plaintiff,  damages  40». 

Godson  now  moved  for  a  new  trial,  on  the  ground  of  misdirection. 
.  .  .  The  principle  of  law,  as  deducible  from  the  cases  is,  that  where 
an  accident  is  the  result  of  faults  on  both  sides,  neither  party  can  main- 
tain an  action. 

Lord  Abinoer,  C.  B.  I  am  of  opinion  that  there  ought  to  be  no 
rule  in  this  case.  .  .  . 

Parke,  B.  This  subject  was  fully  considered  by  this  Court  in  the 
case  of  Bridge  v.  The  Grand  Junction  Railway  Company,  3  M.  &  W. 
246,  where,  as  appears  to  me,  the  correct  rule  is  laid  down  concerning 

*  [Notes: 

"Negligence  —  Gross  and  Ordinary  Negligence.''    (C.  L.  R.,  XI,  185.) 

"Comparative  Negligence."    (M.  L.  R.,  IX,  444.) 

Essays: 

A.  B.  Damdsiony  "Comparative  Negligence  in  Dlinois."    (1895,  Northwestern 
Law  Review,  UI,  93.) 
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negligence,  namely,  that  the  negligence  which  is  to  preclude  a  plain* 
tiff  from  recovering  in  an  action  of  this  nature,  must  be  such  as  that 
he  could,  by  ordinary  care,  have  avoided  the  consequences  of  the  de- 
fendant's neghgence.  .  .  .  The  judge  simply  told  the  jury,  that  the 
mere  fact  of  negligence  on  the  part  of  the  plaintiff  in  leaving  his  donkey 
on  the  public  highway,  was  no  answer  to  the  action,  luiless  the  donkey's 
being  diere  was  the  immediate  cause  of  the  injury.  .  .  .  Were  this  not 
so,  a  man  might  justify  the  driving  over  goods  left  on  a  public  highway, 
or  even  over  a  man  lying  asleep  there,  or  the  purposely  running  against 
a  carriage  going  on  the  wrong  side  of  the  road. 
GuBNET,  B.,  and  Bolfe,  B.,  concurred.  Rule  refused. 


665.    TANNER'S  EXECUTOR  v.  LOUISVILLE  &  NASHVILLE 

RAILROAD  COMPANY 

SUFBEME  COUBT  OF  ALABAMA.   1877 

60  Ala.  621 

Appeal  from  the  Circuit  Court  of  Limestone.  Tried  before  the  Hon. 
W.  B.  Wood.  This  action  was  brought  by  Samuel  Tanner,  as  the 
executor  of  the  last  will  and  testament  of  Peterson  Tanner,  deceased, 
against  the  Louisville  &  Nashville  Railroad  Company,  to  recover 
damages  for  the  alleged  wrongful  act  and  negligence  of  the  defendant's 
agents  and  servants,  by  means  whereof,  in  September,  1872,  plaintiff's 
testator  was  run  over  and  killed  by  an  engine  and  train  of  cars;  and  was 
commenced  on  the  29th  August,  1873.  The  defendant  pleaded,  1st, 
not  guilty,  .  .  .  3d,  'Hhat  the  injury  to  and  death  of  said  Peterson 
Tanner,  in  said  complaint  complained  of,  would  not  have  occurred 
without  his  fault  or  negligence,  and  that  his  fault  and  negligence,  above 
in  this  plea  referred  to,  contributed  to  produce  the  said  injury  to  and 
death  of  said  Peterson  Tanner."  The  plaintiff  demurred  to  the  second 
and  third  pleas,  assigning  as  ground  of  demurrer  to  the  third,  ''that 
mere  negligence  on  the  part  of  plaintiff's  testator  would  not  relieve 
defendant  of  responsibility  in  this  action.  ... 

It  appeared  that  the  deceased,  on  the  morning  of  the  day  on  which 
he  was  killed,  left  his  store  in  the  town  of  Athens,  on  horseback,  for 
the  purpose  of  examining  and  marking  some  cross-ties,  which  he  and 
his  partner  were  delivering  to  the  railroad  company,  at  different  points 
along  the  track,  by  contract  between  them  and  the  company.  He  was 
riding  on  the  track,  about  eight  o'clock  in  the  morning,  near  a  crossing 
called  the  ''Canada  Crossing,"  when  a  train  approached,  consisting 
of  an  engine,  tender,  and  one  caboose  car,  coming  from  the  direction 
of  Athens;  and  he  continued  on  the  track,  looking  back  at  the  train, 
and  increasing  the  speed  of  his  horse,  until  within  fifty  yards  of  the 
crossing,  near  or  at  the  mouth  of  the  cut  in  which  he  was,  when  his 
horse  became  unmanageable,  and  threw  him,  on  or  near  the  side  of 
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the  track,  in  front  of  the  engine,  and  he  was  run  over  and  injured, 
and  died  two  days  thereafter.  The  only  eye-witness  of  the  accident 
were  the  persons  on  the  train,  servants  of  the  raihx>ad  company,  whose 
depositions  were  taken  by  the  defendant.  .  .  . 

Upon  all  the  evidence  adduced,  the  Court  charged  the  jury  —  "  If 
you  find  from  the  evidence  that  ordinary  care  and  diligence  were  not 
used  by  the  engineer,  or  other  person  running  the  engine,  and  that  the 
injury  to  Tanner  was  caused  wantonly  and  intentionally,  then,  although 
Tanner  may  have  been  guilty  of  negligence  in  going  on  the  track,  the 
plaintiff  may  recover  damages.''  .  .  .  The  Court  charged  the  jury, 
also,  at  the  request  of  the  plaintiff  in  writing,  as  follows:  ''4.  If  the 
agents  of  the  defendant  could  have  prevented  the  injury,  by  the  use  of 
ordinary  care  and  prudence,  it  was  their  duty  to  do  it,  even  if  the  in- 
jured party  acted  with  carelessness  and  incaution."  The  Court  refused 
the  following  charges,  which  were  asked  by  the  plaintiff  in  writing: 
''1.  If  the  agents  of  the  defendant  did  not,  on  perceiving  Mr.  Tanner, 
apply  the  brakes,  and  reverse  the  engine,  and  use  all  means  in  their 
power,  known  to  skilful  engineers,  to  stop  the  train;  and  they  saw, 
or  could  have  seen,  Mr.  Tanner,  in  sufficient  time  to  have  stopped  the 
train  before  it  got  to  him;  then,  if  Mr.  Tanner  was  injured  by  the 
train  directly,  or  by  his  horse,  which  was  run  up  to  and  frightened 
by  the  train,  the  defendant  is  liable."  The  plaintiff  excepted  to  each  of 
the  charges  given  by  the  Court,  and  to  the  refusal  of  each  of  the  charges 
asked  by  him.  .  .  . 

McClellan  &  McClelland  for  appellant.  ...  6.  The  charges  given, 
and  the  refusal  of  the  charges  asked,  required  only  care  and  diligence 
from  the  servants  of  the  railroad  company,  and  even  dispensed  with 
that  if  the  deceased  was  at  fault.  The  authorities  above  cited,  in  the 
first  paragraph,  lay  down  the  rule  as  to  the  doctrine  of  contributory 
negligence,  and  clearly  demonstrate  the  error  in  the  charges  of  the 
Court.  .  .  . 

Rice,  Jones  &  Wiley,  contra.  1.  If  the  plaintiffs  testator  by  his 
negligence  contributed  to  the  injury  complained  of,  there  can  be  no 
recovery  against  the  railroad  company.  .  .  . 

Stone,  J.  ...  In  suits  at  common  law  by  one  party,  to  recover 
damages  caused  by  the  collision,  the  declared  rule  was  that  if  the  plain- 
tiff, by  his  negligence,  contributed  proximately  to  the  injury,  he  could 
not  recover,  although  the  fault  of  the  defendant  may  have  greatly  ex- 
ceeded his  own.  ...  A  qualification  of  the  doctrine  has  been  affirmed, 
to  the  effect  that,  notwithstanding  each  party  may  have  contributed 
proximately  to  the  results,  yet,  if  the  defendant  wantonly,  recklessly, 
or  intentionally  brought  about  the  result,  mere  negligence  in  the  plaintiff, 
contributing  proximately  to  it,  will  not  bar  his  right  of  recovery.  .  .  . 
If,  while  the  plaintiff  b  employing  proper  care  and  diligence  to  escape 
the  danger  to  which  his  own  previous  negligence  had  contributed 
proximately  to  expose  him,  those  in  control  of  the  train  fail  to  apply 
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proper  skill  and  diligence  to  avoid  the  injury,  when  such  skill  and 
diligence,  if  properly  resorted  to,  might  have  prevented  it,  this  is 
wanton  or  reckless  negligence,  for  which  the  raih*oad  will  be  held  ac- 
countable. In  such  case,  the  negligence  of  the  person  injured,  which 
first  placed  him  in  jeopardy,  becomes  remotely  contributory  to  the 
actual  injury  sustained,  and  is  no  bar  to  the  suit.  This  rule,  however, 
does  not  apply  where  the  manifestation  of  the  peril  and  the  catas- 
trophe are  so  close  in  point  of  time,  as  to  leave  no  room  for  preventive 
effort. 

As  we  understand  the  rule  of  contributory  negligence,  it  has  been 
codified  substantially  as  we  have  indicated  above.  .  .  .  We  hold, 
then,  that  the  defence  of  contributory  negligence  is  not  madb  good, 
if  the  plaintiff,  after  contributing  by  his  own  negligence  to  place  him- 
self in  peril,  employs  proper  diligence  to  extricate  himself,  and  the 
defendant  neglects  to  use  diligence  which  might  have  prevented  the 
catastrophe.  .  .  . 

When  Mr.  Tanner  was  thrown  ttom  his  horse,  upon  the  track,  it 
became  manifest  that  he  was  in  peril,  from  which  he  could  not  probably 
extricate  himself.  It  then  became  the  duty  of  those  in  charge  of  the 
train,  to  use  every  means  within  their  power  to  stop  the  train;  and 
if  they  failed  to  do  so,  and  the  jury  should  be  satisfied  that  such  exer- 
tions promptly  employed,  would  probably  have  arrested  the  train  and 
saved  Mr.  Tanner,  then  the  charge  of  negligence  is  fastened  on  the 
railroad,  and  it  must  make  reparation.  .  .  . 

On  two  questions,  the  charges  and  refusals  to  charge  in  the  Circuit 
Court  were  in  conflict  with  the  rule  we  have  declared  above.  .  .  . 
Judgment  of  the  Circuit  Court  reversed,  and  cause  remanded. 

666.  Nashua  Ibon  &  Stebl  Co.  t^.  Worcester  &  Nashua  R.  Co.  (1882, 
62  N.  H.  159.)  Carpenter,  J.  Actions  for  negligence  may,  for  convenience  of 
consideration,  be  separated  into  four  classes,  namely,  —  where,  upon  the  occa- 
sion of  the  injiuy  complained  of  (1)  the  plaintiff,  (2)  the  defendant,  or  (3) 
neither  party  was  present,  and  (4)  where  both  parties  were  present.  To  warrant 
a  recovery,  .  .  .  ability  on  the  part  of  the  defendant  must  concur  with  non- 
ability  on  the  part  of  the  plaintiff  to  prevent  it  by  ordinary  care.  ...  He  who 
cannot  prevent  an  injiuy  negligently  inflicted  upon  his  person  or  property  by  an 
intelligent  agent,  "present  and  acting  at  the  time  "  (State  v.  Railroad,  52  N.  H. 
528,  557;  White  v,  Winnisimmet  Co.,  7  Cush.  155,  157;  Robinson  v.  Cone,  22 
Vt.  213),  is  legally  without  fault,  and  it  is  immaterial  whether  his  inability 
results  from  his  absence,  previous  negligence,  or  other  cause.  .  .  . 

An  accident  may  result  from  a  hazardous  situation  caused  by  the  previous 
negligence  of  one  or  both  parties.  1.  If,  at  the  time  of  the  injury,  the  defendant 
is  unable  to  remove  the  danger  which  his  negligence  has  created,  the  case  be- 
comes, in  substance,  one  of  the  first  class;  the  plaintiff  can  recover  or  not,  ac- 
cording afl,  by  ordinary  care,  he  can  or  cannot  protect  himself  from  the  natural 
consequences  of  the  situation.  2.  If  the  plaintiff,  in  like  manner,  is  unable  to 
obviate  the  danger  which  his  prior  negligence  has  produced,  the  case  becomes, 
substantially,  one  of  the  second  class;  he  can  recover  or  not,  according  as  the  de- 
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f  endant,  by  the  same  degree  of  care,  can  or  cannot  avoid  the  natural  ooDsequences 
of  such  negligence.  .  .  . 

If,  at  the  time  of  the  injury,  each  of  the  parties,  or,  in  the  absence  of  antecedent 
negligence,  if  neither  of  them  could  prevent  it  by  ordinary  care,  there  can  be  no 
recovery.  The  comparatively  rare  cases  of  simultaneous  negligence  will  ordi- 
narily fall  under  one  or  the  other  of  these  heads.  .  .  .  Theplaintiif  must  estab- 
lish both  propositions,  namely,  that  by  ordinary  care  he  could  not,  and  the 
defendant  could,  have  prevented  the  injiuy. 

667.  Sir  Frederick  Pollock.  Law  of  TorU,  (7th  ed.,  1004,  p.  455.)  It 
would  seem  that  a  person  who  has  by  his  own  act  or  default  deprived  himself 
of  ordinary  ability  to  avoid  the  consequences  of  another's  negligence  can  be  in 
no  better  position  than  if,  having  such  ability,  he  had  failed  to  avoid  them; 
unless,  indeed,  the  other  has  notice  of  his  inabihty  in  time  to  use  care  appro- 
priate to  the  emergency;  in  which  case  the  failure  to  use  that  care  is  the  decisive 
negligence.  A  and  B  are  driving  in  opposite  directions  on  the  same  road  on  a 
dark  night.  B  is  driving  at  a  dangerous  speed',  and  A  is  asleep,  but  B  cannot 
see  that  he  is  asleep.  Suppose  that  A,  had  he  been  awake,  might  have  avoided 
a  collision  by  ordinary  care,  notwithstanding  B's  negligence.  Can  A  be  heard 
to  say  that  there  is  no  contributory  negligence  on  his  part  because  he  was  asleep? 
It  seems  not.  Suppose,  on  the  other  hand,  that  the  same  thing  takes  place  by 
daylight  or  on  a  fine  moonlight  night,  so  that  B  would  with  common  care  and 
attention  perceive  A's  condition.  Here  B  would  be  bound,  it  seems,  to  use 
special  caution  no  less  than  if  A  had  been  disabled,  say,  by  a  sudden  paralytic 
stroke,  without  default  of  his  own.  So  if  a  man  meets  a  runaway  horse,  he  can- 
not tell  whether  it  is  loose  by  negligence  or  by  inevitable  accident,  but  this  can 
make  no  difference  to  what  a  prudent  man  could  or  would  do,  nor  therefore  to 
the  legal  measiu^  of  the  diligence  required,  (m) 

Cases  earlier  than  Tuff  v,  Warman  (n)  are  now  material  only  as  illustrations. 
A  celebrated  one  is  the  "donkey  case,"  Davies  v.  Mann.(o)  .  .  .  The  facts  of 
Davies  v.  Maim  suggest  many  sjieculative  variations,  and  the  decision  has 
been  much  and  not  always  wisely  discussed  in  America,  though  uniformly  fol- 
lowed in  this  country,  (r)  A  learned  writer  (whose  preference  for  being  anony- 
mous I  resi)ect  but  regret)  has  suggested  that  "hardly  sufficient  attention  has 
been  paid  herein  to  the  distinction  between  cases  where  the  negligent  acts  are 
simultaneous  and  those  where  they  are  successive.  In  regard  to  the  former 
class,  such  as  Dublin,  "Wicklow  &  Wexford  Ry.  Co.  v.  Slattery,(«)  or  the  case  of 
two  persons  colliding  at  a  street  comer,  the  rule  is,  that  if  the  plaintiff  could  by 
the  exercise  of  ordinary  care  have  avoided  the  accident  he  cannot  recover.  .  .  . 
In  regard  to  the  latter  class  of  cases,  such  as  Davies  v.  Mann  (t)  and  Radley  v. 
L.  &  N.  W.  Ry.  Co.,(w)  the  rule  may  be  stated  thus:  that  he  who  last  has  an  op- 
portunity of  avoiding  the  accident,  notwithstanding  the  negligence  of  the  other, 
is  solely  responsible.    And  the  ground  of  both  rules  is  the  same;  that  the  law 


(m)  Cp.  Mr.  W.  Schofield's  article  in  Harv.  Law  Rev.,  iii,  263. 

(w)  5  C.  B.  N.  S.  673,  27  L.  J.  C.  P.  322. 

(o)  (1842)  10  M.  &  W.  546,  12  L.  J.  Ex.  10,  62  R.  R.  698. 

(r)  See  Harv.  Law  Rev.,  iii,  272-276. 

(«)  3  App.  Ca.  1155. 

(t)  10  M.  &  W.  546,  02  R.  R.  608. 

(u)  1  App.  Ca.  754,  46  L.  J.  Ex.  573. 
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looks  to  the  proximate  cause,  or,  in  other  words,  will  not  measure  out  responsi- 
bility in  halves  or  other  fractions,  but  holds  that  person  liable  who  was  in  the 
main  the  cause  of  the  injury."  (v)  .  .  . 


668.    PIERCE  «.  CUNARD  STEAMSfflP  COMPANY 
SupBEBiB  Judicial  Court  of  Massachusetts.    1891 

153  Mass.  87,  26  N.  E,  415 

Tort,  by  the  administratrix  of  the  estate  of  Philip  T.  Pierce,  to 
recover  for  personal  injuries  occasioned  to  the  intestate,  a  carpenter, 
while  employed  by  contractors  in  constructing,  with  the  defendant's 
permission,  a  refrigerator  for  exporters  of  beef  on  one  of  its  steamships. 
Trial  in  the  Superior  Court,  before  Thompson,  J.,  who  ruled  that  there 
was  no  evidence  to  support  a  verdict  for  the  plaintiff,  and  ordered  a 
verdict  for  the  defendant;  and  the  plaintiff  alleged  exceptions,  which 
appear  in  the  opinion. 

0.  H.  Ryther,  for  the  plaintiff. 

G.  PtUnam  &  T,  Rusaell,  for  the  defendant. 

HoiibiES,  J.  This  is  an  action  for  injuries  to  the  plaintiff's  intestate. 
Pierce,  which,  in  fact,  ended  in  his  being  stiffed  by  the  smoke  from 
a  fire  on  the  defendant's  steamship  Cephalonia.  The  only  question 
for  us  is  whether  the  plaintiff  was  entitled  to  go  to  the  jury.  There 
was  evidence  tending  to  prove  the  following  facts.  The  intestate 
was  at  work  with  others  between  decks  when  the  fire  broke  out  there. 
He  delayed  a  little  in  trying  to  escape,  seemingly  in  order  to  get  his 
maul  or  his  coat.  The  other  men  ran  up  a  movable  wooden  ladder  to 
the  main  deck.  As  the  last  two  or  three  came  up  through  the  hatchway, 
it  was  nearly  covered  with  a  tarpaulin,  and  shortly  after  it  was  com- 
pletely covered,  and  the  ladder  removed,  in  obedience  to  an  officer's 
order  to  close  the  ventilators  and  to  cover  the  hatches.  The  jury  might 
have  found  that  this  manifestly  cut  off  the  only  practicable  escape 
from  the  between  decks.  One  of  the  men  who  stood  near  the  officer 
when  he  gave  the  order  said  "No,  there  is  a  man  there."  The  officer 
replied,  "I  don't  care  a  damn;  cover  the  hatches."  A  fireman  testified 
that  he  heard  knocking  in  the  compartment  where  the  intestate  was, 
a  considerable  time  after  the  hatches  were  covered.  After  the  fire  was 
put  out,  the  intestate  was  found  dead  near  the  hatchway,  with  his 
coat  wrapped  about  his  head. 

We  are  far  from  saying  that  the  story  in  this  extreme  form  is  the 
most  probable  account  of  what  happened.  ...  It  is  enough  for  us  to 
say,  that,  on  the  facts  supposed,  a  jury  would  be  justified  in  finding  a 
verdict  against  the  defendant  in  a  civil  action. 

The  evidence  as  to  the  progress  which  the  fire  had  made  when  Pierce 
went  back  towards  it  is  too  vague  for  us  to  assume  that  it  was  negligent 

(v)  L.  Q.  R.,  v,  87. 
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for  him  to  do  so.  Whether  it  was  so  or  not  is  a  question  for  the  jury. 
But  if  it  was»  that  would  not  necessarily  prevent  the  defendant's  being 
held  answerable  in  damages.  No  doubt,  if  the  ground  on  which  it  was 
sought  to  charge  the  defendant  was  the  original  breaking  out  of  the  fire, 
it  would  be  a  good  answer  that  the  plaintiff  needlessly  and  negligently 
exposed  himself  to  it  a  second  time,  after  having  been  once  in  a  place 
of  safety.  Hay  v.  Great  Western  Railway,  37  Upper  Canada  456. 
But  here  the  ground  is  not  the  fire,  but  an  act  done  by  the  defendant 
after  Pierce  had  got  into  the  dangerous  position.  The  natiu^  of  the 
act  makes  no  difference.  If  the  plaintiff's  evidence  is  believed,  it  caused 
the  suffocation,  as  truly  as  if  tfie  defendant  had  locked  Pierce  in  first, 
and  then  set  fire  to  the  ship.  The  plaintiff's  previous  negligence  is  not 
a  sufficient  excuse  for  knowingly  inflicting  an  injury  upon  him,  or,  short 
of  that,  for  omitting  the  use  of  such  care  as  is  reasonable  under  the 
circumstances  to  avoid  injuring  him,  even  when  the  harm  is  not  expected 
in  terms.  Murphy  v.  Deane,  101  Mass.  455, 465.  Hibbard  v.  Thompson, 
109  Mass.  286,  289.  Marble  v.  Boss,  124  Mass.  44,  48.  Davies  v. 
Mann,  [supra,  No.  664.]  Tuff  v.  Warman,  5  C.  B.  (N.  S.)  573,  585. 
Radley  v,  London  &  North  Western  Railway,  1  App.  Cas.  754,  759. 
Shearman  &  Redfield,  Negligence,  (6th  ed.)  §  99.  .  .  . 

Exceptuma  sustained, 

669.  Richmond  Traction  Co.  r.  Martin.  (1903, 102  Va.  209,  45  S.  E.  886.) 
Whittle,  J.  The  well-known  rule  in  this  class  of  cases  is  that  a  plaintiff  seeking 
to  recover  damages  for  an  injury  caused  by  the  negligence  of  the  defendant  must 
himself  be  free  from  negligence.  .  .  .  The  general  rule  adverted  to  is  subject, 
however,  to  the  qualification  that  where  the  negligence  of  the  defendant  is  the 
proximate  cause  of  the  injury,  and  that  of  the  plaintiff  only  the  remote  cause, 
the  plaintiff  may  recover,  notwithstanding  his  negligence;  the  doctrine  in  that 
respect  being  that  the  law  regards  the  immediate  or  proximate  cause  which 
directly  produces  the  injury,  and  not  the  remote  cause  which  may  have  ante- 
cedently contributed  to  it.  From  that  principle  arises  the  well-established 
exception  to  the  general  rule,  that  if,  ajier  the  defendant  knew,  or  in  the  exercise 
of  ordinary  care  ought  to  have  known,  of  the  negligence  of  the  plaintiff,  it  could 
have  avoided  the  accident,  but  failed  to  do  so,  the  plaintiff  can  recover.  In  such 
case,  the  subsequent  care  to  avoid  injuring  the  plaintiff  becomes  the  immediate 
or  proximate  and  efficient  cause  of  the  accident,  which  intervenes  between  the 
accident  and  the  more  remote  negligence  of  the  plaintiff.  .  .  . 

670.  Stanford  ».  St.  Louis  &  San  Francisco  R.  Co.  (1909,  162  Ala.  — , 
50  So.  1 10.)  Mayfield,  J.  Pluntiff 's  intestate  was  killed  in  the  town  of  SulMgent 
by  defendant's  freight  train  at  about  one  o'clock  in  the  afternoon  of  December 
16,  1906.  The  freight  train  was  standing  upon  a  side  track  at  Sulligent  just 
prior  to  the  accident,  awaiting  the  arrival  of  the  passenger  train  due  at  that 
hour.  .  .  .  Just  as  the  passenger  trsdn  whistled  for  the  station  of  Sulligent,  the 
conductor  of  the  freight  train  signalled  the  engineer  to  couple  up  the  train  so 
that  it  would  be  ready  to  move  out  as  soon  as  the  passenger  train  had  arrived 
or  passed.  As  the  train  was  thus  being  coupled  up  the  intestate  was  in  some 
manner  caught  by  the  moving  cars  and  crushed  to  death.     The  evidence  was 
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in  oonffict  as  to  whether  deceased  was  passing  along  one  of  these  highwajrs  and 
attempting  to  go  through  the  opening  made  for  that  purpose  between  two  of  the 
cars,  and  was  thus  caught  between  the  two  cars  as  they  were  being  moved  to- 
gether to  be  coupled.  .  .  .  The  evidence  was  also  in  dispute  as  to  whether  any 
of  the  train  crew  in  charge  of  the  movements  of  the  train  consented  or  signalled 
to  intestate  that  he  could  cross  the  track  or  the  cars  at  the  time  and  in  the 
manner  he  attempted  so  to  do.  .  .  .  There  was,  however,  evidence  which  would 
authorize  the  jury  to  infer,  that,  if  the  plaintiff's  intestate  was  guilty  of  negU- 
genoe,  such  negligence  preceded  that  of  the  defendant.  .  .  .  And  that,  there- 
fore, he  had  no  chance  to  avoid  the  negligence  of  defendant,  while  the  defendant 
did  have  the  opportunity  to  avoid  injuring  intestate  after  his  negligence,  which 
may  have  been  induced  by  defendant,  and  that  if  the  defendant  had  exercised 
reasonable  care  after  knowing  of  intestate's  peril  and  negligence,  it  could  and 
would  have  thereby  avoided  injuring  him. 

Some  of  the  evidence  thus  makes  a  clear  and  typical  case  for  the  application 
of  the  doctrine  of  ^'subsequent  negligence"  or  "last  clear  chance.''  This  rule  or 
doctrine,  first  announced  in  England,  has  been  adopted  and  is  now  well 
recognized  in  this  State.  Hanlon's  Case,  53  Ala.  70;  Tanner's  Case,  [suprcif 
No.  665].  .  .  .  The  Court,  at  the  request  of  the  defendant  in  writing,  gave  the 
jury  a  great  number  of  charges,  some  of  which  ignored  this  phase  of  the  evi- 
dence; and  virtually  charged  the  jury  that  plaintiff  could  not  recover  in  the 
case  if  they  believed  from  the  evidence  that  the  space  between  the  cars  had 
been  closed  when  deceased  attempted  to  cross  the  railroad  track  unless  they 
further  believed  that  defendant  was  guilty  of  wanton  negligence  'or  wilful 
injury  —  wholly  ignoring  or  disregarding  the  doctrine  of  subsequent  negligence 
or  "last  clear  chance,"  which  some  of  the  evidence  tended  to  establish.^  .  .  . 


^  [Pboblebib: 

The  plaintiff  was  crossing  the  street  at  a  busy  comer,  and  the  defendant's 
automobile  approached  at  a  negligent  speed.  The  sound  of  the  horn  frightened 
the  plaintiff,  and  with  poor  judgment  she  stepped  directly  into  the  track  of  the 
automobile,  and  was  injured.  The  defendant  could  have  stopped  the  car  in 
time  with  the  emergency  brake,  but  was  unskilful  in  the  use  of  it,  and  by  mis- 
take pulled  the  speed  lever  instead  of  the  brake  lever,  after  discovering  the 
plaintiff's  situation.  Is  the  defendant  liable?  (1909,  Navailles  v.  Dielmann, 
124  La.  421,  50  So.  449.) 

EssATs: 

WiUiam  Schofidd,  "Davies  v.  Mann,  Theory  of  Contributory  Negligence." 
(H.  L.  R.,  m,  263.) 

Pranci8  H,  Bohlen,  "Contributory  Negligence."     (H.  L.  R.,  XXI,  233.) 

Notes: 

'Contributory  Negligence  —  Last  dear  chance."    (C.  L.  R.,  XI,  90.) 
'Contributory  Negligence  —  'Last  chance'  doctrine."     (H.  L.  R.,  XVI, 
365.) 

'Crossing  Accident  —  Contributory  Negligence."    (Y.  L.  J.,  XX,  593.)] 


Hi 
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Sub-topic  F.    Plaintiff's  Prior  Option  not  to  Avoid  the  Risk  of 
Harm  (Avoidable  Damage;   Assumption  of  Risk) 

1.  In  General 

673.    LOKER  v.  DAMON 
SxTPREME  Judicial  Court  of  Massachusetts.    1835 

17  Pick,  284 

Trespass  quare  clausuiQ.  The  declaration  set  forth,  that  the  de- 
fendants destroyed  and  carried  away  ten  rods  of  the  plaintiff's  fences, 
in  consequence  of  which  certain  cattle  escaped  through  the  breach  and 
destroyed  the  plaintiff's  grass,  and  that  he  thereby  lost  the  profits  of 
his  dose  from  September,  1832,  to  July,  1833. 

At  the  trial  before  Morton,  J.,  the  plaintiff  proved,  that  the  defend- 
ants, in  the  latter  part  of  November,  removed  portions  of  the  stone 
wall  inclosing  the  locus,  and  thus  made  a  passageway  through  it;  that 
these  breaches  were  not  repaired  till  after  the  middle  of  the  succeed- 
ing May,  when  they  were  closed  up  by  the  plaintiff;  and  that  in  the 
mean  time,  the  cattle  of  the  plaintiff  and  others  passed  into  the  close, 
and  fed  upon  the  grass;  that  the  close  contained  four  or  five  acres; 
and  that  in  1832,  it  produced  about  a  ton  of  hay  to  the  acre.  The 
close  was  a  part  of  the  farm  on  which  the  plaintiff  lived. 

A  default  was  entered,  the  damages  to  be  assessed  at  31.50  unless 
the  Court  should  be  of  opinion,  that  the  plaintiff  could  recover  damages 
beyond  a  remuneration  for  replacing  the  fences;  in  which  case  the 
damages  were  to  be  assessed  upon  such  principles  as  the  Court  should 
determine. 

Jasiah  Adams  and  Keith  for  defendants. 

MeUen,  for  plaintiff. 

Shaw,  C.  J.  The  Court  are  of  opinion,  that  the  direction  respect- 
ing damages  was  right.  In  assessing  damages,  the  direct  and  imme- 
diate consequences  of  the  injurious  act  are  to  be  regarded,  and  not 
remote,  speculative,  and  contingent  consequences,  which  the  party  in- 
jured might  easily  have  avoided  by  his  own  act.  Suppose  a  man  should 
enter  his  neighbor's  field  unlawfully,  and  leave  the  gate  open;  if,  be- 
fore the  owner  knows  it,  cattle  enter  and  destroy  the  crop,  the  tres- 
passer is  responsible.  But  if  the  owner  sees  the  gate  open  and  passes 
it  frequently,  and  wilfully  and  obstinately  or  through  gross  negligence 
leaves  it  open  all  summer,  and  cattle  get  in,  it  is  his  own  folly.  So  if 
one  throw  a  stone  and  break  a  window,  the  cost  of  repairing  the  win- 
dow is  the  ordinary  measure  of  damage.  But  if  the  owner  suffers  the 
window  to  remain  without  repairing  a  great  length  of  time  after  notice 
of  the  fact,  and  his  furniture,  or  pictures,  or  other  valuable  articles, 
sustain  damage,  or  the  rain  beats  in  and  rots  the  window,  this  damage 
would  be  too  remote.    We  think  the  jury  were  rightly  instructed,  that 
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as  the  trespass  consisted  in  removing  a  few  rods  of  fence,  the  proper 
measure  of  damage  was  the  costs  of  repairing  it,  and  not  the  loss  of  a 
subsequent  year's  crop,  arising  from  the  want  of  such  fence.  I  do  not 
mean  to  say,  that  other  damages  may  not  be  given  for  injury  in  break- 
ing the  plaintiff's  dose,  but  I  mean  only  to  say,  that  in  the  actual  cir- 
cumstances of  this  case,  the  cost  of  replacing  the  fence,  and  not  the 
loss  of  an  ensuing  year's  crop,  is  to  be  taken  as  the  rule  of  damages, 
for  that  part  of  the  injury  which  consisted  in  removing  the  fence  and 
leaving  the  close  exposed. 

Judgment  on  the  default,  for  the  sum  of  $1.50  damages. 

674.    GILBERT  v.  KENNEDY 
Supreme  Court  op  Michigan.    1871 

22  Mich,  117 

Error  to  Lenawee  circuit. 

This  was  an  action  of  trespass,  quare  dausum  fregit,  brought  by 
Asa  A.  Kennedy  in  the  Circuit  Court  for  the  county  of  Lenawee,  against 
Warren  GUbert.  The  alleged  trespass  consisted  in  turning  thirty-two 
head  of  cattle  of  the  defendant's  upon  premises  known  as  the  Pitcher 
farm,  and  in  the  occupance  of  Kennedy.  .  .  .  [Verdict  and  judgment 
for  the  plaintiff,  with  damages  of  $875.]  , 

Kennedy,  the  plaintiff  below,  who  was  a  farmer  and  drover  engaged 
in  the  business  of  buying,  sdiling,  and  grazing  cattle  for  market,  had 
a  lease  of  a  farm  known  as  the  Pitcher  farm,  which  he  had  hired  for 
the  year  1868,  for  the  purpose  of  grazing  cattle  intended  for  sale,  rely- 
ing mainly  upon  their  growth  and  increase  in  the  mean  time  for  the 
increase  in  their  market  value.  He  had  bou^t  cattle  during  the  winter 
and  early  spring,  in  reliance  upon  the  use  of  this  farm  for  their  past- 
urage; and  on  the  30th  of  April,  1868,  which  was  about  the  usual  time 
for  turning  out  such  cattle  to  pasture,  he  drove  sixty  head  of  the  cattle 
to  the  farm  (which  was  several  miles  from  his  residence),  and  turned 
them  in;  but  fomid  ten  head  of  defendant's  cattle  had  been  turned  in 
by  the  defendant  two  days  before,  which  were  still  there.  Upon  in- 
quiry of  the  defendant  why  he  had  done  this,  the  latter  claimed  to 
have  entered  into  an  agreement  with  the  plaintiff  giving  him  the  right 
to  pasture  thirty-five  head  of  cattle  there  for  the  season,  and  insisted 
upon  his  right  and  declared  his  intentions  of  doing  so.  .  .  .  Plaintiff, 
having  gone  home  and  taken  counsel,  returned  the  next  day  and  found 
that  the  defendant  had  removed  some  of  the  interior  fences  and  used 
them  to  repair  the  outside  fences,  and  that  the  ten  head  of  cattle 
were  still  on  the  farm.  Plaintiff  turned  them  out.  But  when  he  went 
to  the  farm  two  days  after  found  that  defendant  had  turned  them  in 
again.  He  again  turned  them  out,  and  the  defendant  again  turned  them 
in,  and  on  the  4th  of  May  turned  in  twenty-two  head  more,  making 
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thirty-two  head,  which  continued  there  with  the  sixty  head  of  the 
plaintiff's  cattle  (while  the  latter  remained  there),  and  were  kept  there 
during  the  summer.  Plaintiff,  finding  it  useless  longer  to  turn  them  off, 
and  that  his  only  remedy  was  to  bring  an  action,  conunenced  the  pres- 
ent action  of  trespass  on  the  24th  day  of  June,  1868. 

The  evidence  strongly  tended  to  show  (though  there  was  evidence 
on  the  part  of  the  defendant  to  the  contrary)  that  though  the  pasture 
on  the  farm  was  sufficient  for  the  sixty. head  of  plaintiff's  cattle,  and 
if  they  could  have  had  the  whole  feed  that  they  would  have  gained 
largely  in  weight  up  to  the  24th  of  June;  yet  that  with  the  addition  of 
the  thirty-two  head  of  defendant's  cattle,  the  pasture  was  overstocked 
and  the  feed  so  eaten  up  and  destroyed  that  the  plaintiff's  cattle  actually 
lost  largely,  instead  of  gaining  in  weight,  while  he  continued  to  keep 
them  there,  and  that  they  were  also  worth,  in  consequence,  less  per 
pound  than  they  otherwise  would  have  been.  .  .  . 

C.  A,  Stacy  and  Andrew  Howell,  for  plaintiff  in  error.  .  .  . 

A.  X.  Millard  and  Eldredge  &  Walker,  for  defendant  in  error.  .  .  . 

Christianct,  J.  [after  stating  the  case  as  above].  .  .  . 

It  is  urged  that  a  party  against  whom  a  trespass  is  committed  has 
no  right,  by  his  own  action  or  by  neglecting  the  obvious  and  ordinary 
means  of  preventing  or  lessening  the  damages,  to  make  them  more 
than  they  otherwise  would  have  been.  This,  as  a  general  principle, 
is  true.  .  ^  .  The  plaintiff  in  error  [defendant],  adopting  the  general 
rule  alluded  to,  makes  it  his  premises  for  the  conclusion  that  such  was 
the  duty  of  the  plaintiff;  and  that  the  plaintiff,  not  having  removed 
his  cattle  when  the  defendant's  were  turned  in,  or  as  soon  as  he  was 
aware  of  the  injury  therefrom  to  his  own,  cannot  recover  of  the  de- 
fendant more  than  pasturage  was  worth;  because,  still  basing  his 
argument  upon  this  assumed  duty  (for  it  has  no  other  basis),  the  plain- 
tiff should  at  once  have  obtained  the  necessary  pasture  for  his  cattle 
elsewhere;  and  that,  therefore,  the  only  proper  rule  of  damages  in 
the  case  b  what  such  pasture  would  have  been  worth.  Is  this  reason- 
ing sound  as  applied  to  the  facts  of  this  case?  As  between  the  plaintiff 
and  the  defendant,  did  any  such  duty  rest  upon  the  former? 

The  rule  in  question  (if  based  upon  the  supposed  duty)  is  simply 
one  of  good  faith  and  fair  dealing.  If  a  man  tortiously,  injures  the 
roof  of  my  dwelling,  and  I  obstinately  leave  it  in  that  condition,  and, 
having  the  opportunity,  refuse  or  neglect  to  repair,  until  the  fiu'niture 
and  bedding  in  the  house  are  injured  or  destroyed  by  the  rains,  I  can- 
not recover  of  him  for  this  injury  to  my  furniture  and  bedding  which 
I  might  have  avoided  by  timely  repairs.  And  if  a  man  come  to  my 
field,  where  my  cattle  are  grazing,  turn  them  out  into  the  street,  and 
tiun  his  own  cattle  in,  thus  ousting  me  from  the  possession  and  claim- 
ing and  holding  exclusive  possession  against  me,  I  cannot  leave  my 
cattle  in  the  street  to  starve,  and  then  charge  him  with  their  full  value, 
if  it  be  practicable,  by  reasonable  effort  on  my  part,  to  procure  other 
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pasture  or  feed  for  them;  but  I  can  recover  only  such  damages  as 
I  have  suffered  beyond  what  I  might  have  avoided  by  reasonable 
diligence. 

But  if  he  come  to  the  same  field  and  wrongfully  turn  his  cattle  in 
with  mine,  neither  taking  nor  claiming  any  exclusive  possession,  and, 
as  often  as  I  turn  his  cattle  out,  he  persists  in  turning  them  in  again; 
till  I  find  it  impracticable  to  keep  them  out  without  coming  to  blows, 
and  cease  to  attempt  it,  and  my  cattle  from  this  cause  are  deprived  of 
necessary  feed,  and  I  resort  to  a  suit  as  my  only  remedy,  which  is  sub- 
stantially the  present  case,  at  what  particular  point  in  this  series  of 
tortious  conduct  does  good  faith  to  him  require  me  to  turn  my  own 
cattle  from  my  own  field  and  find  pasture  for  them  elsewhere,  to  save 
him  from  liability  for  their  furth^  injury  from  his  repeated  or  con- 
tinuous wrongs?  Have  I  not  a  better  right  to  insist  that  he  shall,  and 
to  presume  that  he  will,  relent  and  cease  the  continuance  of  his  tor- 
tious acts,  than  he  has  to  daim  that  I  shall  remove  my  cattle  from 
my  own  field  and  leave  it  to  him?  Is  it  not  rather  his  duty  to  cease 
the  continuance  of  his  wrongs,  than  mine  to  give  up  my  acknowledged 
rig^t?  The  damages  in  sudi  a  case  are  in  no  proper  sense  increased 
by  any  act  or  neghgence  of  mine,  but  by  the  continuance  of  his  own 
tortious  conduct.  As  to  the  question  of  duty,  as  well  mi^t  it  be  said 
if  he  had  repeatedly  assaulted  and  beaten  me  and  my  family  in  my 
own  house,  and  declared  his  intention  of  repeating  the  process  as  long 
as  we  should  remain  there,  it  would  be  my  duty  to  remove  myself  and 
family  from  the  house  to  avoid  increasing  the  damages  which  might 
othei;wise  accrue  from  his  future  continuance  or  repetition  of  the  like 
conduct. 

There  was  no  duty  resting  upon  the  plaintiff  at  any  time  to  remove 
his  cattle  and  procure  pasture  for  them  elsewhere,  if  this  could  have 
been  done.  .  .  . 

The  judgment  must  be  reversed  [on  other  points  of  law,  however], 
with  costs  of  this  Court,  and  a  new  trial  awarded. 

The  other  justices  concurred. 


675.    WILSON  V.  CHABLECTOWN 

SuPBEME  Judicial  Court  of  Massachusetts.    1864 

8  AU,  137 

Tort  to  recovCT  for  a  personal  injury  sustained  by  the  female  plain- 
tiff, in  consequence  of  a  defective  highway.  At  the  trial  in  the  Superior 
Court,  upon  an  agreement  of  the  parties  as  to  the.  facts  established  ]by 
the  evidence,  which  are  sufficiently  stated  in  the  opinion.  Lord,  J., 
ruled  that  the  plaintiffs  were  not  entitled  to  recover;  and  a  verdict  was 
returned  for  the  defendants. 
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J.  F,  Pickering,  for  the  plaintiffs. 

J.  Q,  A,  Griffin  (C.  Bobinaon,  Jr.,  with  him),  for  the  defendants. 

Chapman,  J.  It  is  well  settled  that  the  burden  was  on  the  plaintiffs 
to  prove  ttiat  Mrs.  Wilson  used  ordinary  care.  The  report  of  the  case 
states  that  the  sidewalk  was  covered  with  ice  so  as  to  be  very  slippery 
and  dangerous;  that  she  had  passed  over  it  just  before  in  company 
with  a  friend,  and  they  both  remarked  upon  its  dangerous  condition. 
It  thus  appears  that  it  was  dang«t>us,  and  that  she  knew  it  to  be  so. 
In  returning  from  the  house  to  which  she  went,  it  is  stated  that  she 
attempted  to  pass  to  Union  Street  over  the  slippery  sidewalk,  and 
when  she  had  proceeded  about  half  way  to  Union  Street,  she  slipped 
and  fell,  receiving  the  injury  for  which  the  action  is  brought.  But  in 
all  this  there  is  nothing  that  affirms  or  indicates  the  exercise  of  care. 
There  was  no  evidence  to  submit  to  the  jury  on  that  point.  The  fact 
that  the  street  in  front  of  the  sidewalk,  and  the  sidewalk  on  the  oppo- 
site side  of  the  street,  were  in  such  condition  that  they  could  have 
been  used  safely  and  conveniently,  which  was  shown,  tended  to  prove 
a  want  of  care  on  the  part  of  the  female  plaintiff.  It  is  settled  that  if 
a  person  knows  a  way  to  be  dangerous  when  he  enters  upon  it,  he  can- 
not, in  the  exercise  of  ordinary  prudence,  proceed  and  take  his  chance, 
and,  if  he  shall  actually  sustain  damage,  look  to  the  town  for  indem- 
nity. Horton  v,  Ipswich,  12  Cush.  488.  The  case  therefore  presents 
not  only  an  entire  absence  of  evidence  tending  to  prove  care,  but 
strong  evidence  of  carelessness.  The  defendants  were  legally  entitled 
to  the  verdict  which  was  taken  in  their  favor.  Todd  v.  Old  Colony  & 
Fall  River  Railroad,  3  Allen,  21;  Denny  v,  Williams,  5  Allen,  1. 

Exceptions  overruled. 


676.    POMEROY  v.  WESTFIELD 
Supreme  Judicial  Court  op  Massachusetts.    1891 

154  Mass.  462,  28  N,  E,  899 

Two  actions  of  tort,  for  personal  injuries  occasioned  to  the  plain- 
tiffs respectively  by  an  alleged  defect  in  a  highway  which  the  defendant 
town  was  bound  to  keep  in  repair.  The  cases  were  tried  together  in 
the  Superior  Court,  before  Mason,  C.  J.,  who  allowed  a  bill  of  excei>- 
tions,  in  substance  as  follows. 

There  was  evidence  that  the  highway  in  question  was  a  much 
travelled  way  leading  from  Westfield  in  a  westerly  direction  to  Gran- 
ville along  this  way.  .  .  .  That  the  portion  of  the  road  where  the 
defect  was  alleged  to  exist  was  lined  with  trees  on  either  side,  and 
when  the  plaintiffs  approached  it  at  about  nine  o'clock  it  was  very 
dark;  that  at  the  point  in  question  was  a  covered  stone  culvert  ex- 
tending entirely  across  the  way,  and  a  short  distance  to  the  east 
of  it  a  rock  cropped  out  within  the  way  projecting  about  the  surface 
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from  three  to  six  inches.  .  .  .  That  just  before  the  plaintifiFs  reached 
the  projecting  rock,  the  plaintiff  Phelon,  knowing  that  he  was  coming 
to  a  dangerous  place  and  tl^t  the  horse  was  accustomed  to  the  road 
and  knew  more  about  going  in  the  dark  than  he  did,  allowed  his  horse 
m  the  darkness  to  go  unguided  around  the  mud-holes  and  past  the 
culvert;  and  that  the  horse  walked  past  the  first  mud-hole  of  the  culvert 
and  for  ten  or  twelve  feet  beyond  it,  and  then  started  to  trot,  when 
the  wagon  was  in  a  moment  tipped  over,  and  the  plaintiffs  were  thrown 
out,  the  plaintifiF  Pomeroy  striking  upon  a  rock  about  six  feet  from  the 
travelled  part  of  the  way  nearly  opposite  the  westerly  mud-hole,  and 
both  were  injiured. 

The  defendant  requested  the  judge  to  rule  that  there  was  no  evidence 
to  warrant  a  finding  that  there  was  a  defect,  or  that  the  plaintiffs  or 
either  of  them  were  in  the  exercise  of  due  care;  but  the  judge  declined 
so  to  rule,  and  submitted  the  cases  to  the  jury. 

The  jury  returned  a  verdict  for  the  plaintiff  in  each  case;  and  the 
defendant  alleged  exceptions. 

H.  W.  Ely,  {A.  S.  Kneil  with  him,)  for  the  defendant. 

M.  B,  Whitney,  for  the  plaintiffs. 

HoufES,  J.  These  are  actions  for  personal  injuries  alleged  to  have 
been  caused  by  a  defect  in  a  highway.  .  .  .  The  question  is  whether 
the  judge  should  have  directed  a  verdict  for  the  defendant,  on  the 
groimd  .  .  .  that  there  was  no  evidence  of  due  care  on  the  part  of  the 
plaintiffs.  .  .  . 

The  strongest  argument  for  the  defendant  would  be,  that,  although 
there  is  evidence  of  a  defect,  and  although  the  conduct  of  the  plain- 
tiffs at  the  instant  was  prudent,  yet  they,  or  at  least  the  plaintiff  Phelon, 
the  driver,  had  taken  the  risk  upon  tiiemselves  at  an  earlier  moment 
by  electing  to  travel  upon  the  road,  inasmuch  as  Phelon  was  well  ac- 
quainted with  the  road  and  understood  its  dangers.  Miner  v.  Con- 
necticut Biver  Railroad,  153  Mass.  398.  Perhaps  this  argument  might 
be  met  by  saying  that  it  was  a  question  for  the  jury  in  this  case  whether 
Phdon  did  understand  the  dangers  fully.  •  .  • 

But,  further,  in  determining  the  right  of  a  plaintiff  to  recover,  there 
are  two  elements  to  be  considered;  first,  how  far  he  is  chargeable  with 
knowledge  of  the  danger  which  he  incurred,  and  then  under  what 
exigency  he  acted.  That  is  to  say,  the  exigency  legitimately  may  affect 
not  only  the  question  how  far  he  appreciated  or  ought  to  have  appreci- 
ated the  danger,  but  also  how  far  he  could  run  a  risk  known  to  be  greater 
than  prudently  could  be  incurred  under  ordinary  circumstances  without 
losing  his  right  to  recover  in  case  he  was  hurt.  Especially  is  this  true 
in  cases  like  the  present,  where  the  parties  are  not  in  an  equal  position. 
The  plaintiffs  were  away  from  home,  and  had  to  get  back.  They 
depended  on  the  defendant  for  safety  in  doing  so,  and  it  was  the  de- 
fendant's power  and  duty  to  keep  the  way  free  from  defects.  In  such  a 
case,  even  if  it  were  found  that  the  plaintiffs  knew  that  they  were 
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attempting  a  dangerous  drive,  it  could  not  be  said,  as  matter  of  law, 
that  they  were  not  warranted  in  doing  so.  The  decisions  have  carried 
this  principle  much  further  than  is  necessary  for  the  purpose  of  the 
case  at  bar.  .  .  .  Exceptions  overruled. 


677.    ECKERT  v.  LONG  ISLAND  RAILROAD  COMPANY 
CouKT  OP  Appeals  op  New  York.    1871 

43  JNT.  y.  502 

Appeal  from  the  judgment  of  the  late  General  Term  of  the  Supreme 
Court,. in  the  second  judicial  district,  affirming  a  judgment  for  the 
plaintiff  in  the  City  Court  of  Brooklyn,  upon  the  verdict  of  a  jury. 
Action  in  the  City  Court  of  Brooklyn,  by  the  plaintiff  as  administratrix 
of  her  husband,  Henry  Eckert,  deceased,  to  recover  damages  for  the 
death  of  the  intestate,  caused  as  alleged  by  the  negligence  of  the  de* 
fendant,  its  servants  and  agents,  in  the  conduct  and  running  of  a 
train  of  cars  over  its  road.  The  case,  as  made  by  the  plaintiff,  was, 
that  the  deceased  received  an  injury  from  a  locomotive  engine  of  the 
defendant,  which  resulted  in  his  death,  on  the  26th  day  of  November, 
1867,  under  the  following  circumstances: 

He  was  standing  in  the  afternoon  of  the  day  named,  in  conversation 
with  another  person  about  fifty  feet  from  the  defendant's  track,  in 
East  New  York,  as  a  train  of  cars  was  coming  in  from  Jamaica,  at  a 
rate  of  speed  estimated  by  the  plaintiff's  witness  of  from  twelve  to 
twenty  miles  per  hour.  The  plaintiff's  witness  heard  no  signal  either 
from  the  whistle  or  the  bell  upon  the  engine.  The  engine  was  con- 
structed to  run  either  way  without  turning,  and  it  was  then  running 
backward  with  the  cow-catcher  next  the  train  it  was  drawing,  and 
nothing  in  front  to  remove  obstacles  from  the  track.  The  claim  of 
the  plaintiff  was  that  the  evidence  authorized  the  jury  to  find  that 
the  speed  of  the  train  was  improper  and  negligent  in  that  particular 
place,  it  being  a  thickly  populated  neighborhood,  and  one  of  the 
stations  of  the  road. 

The  evidence  on  the  part  of  the  plaintiff,  abo  showed,  that  a  child 
three  or  four  years  old,  was  sitting  or  standing  upon  the  track  of  the 
defendant's  road  as  the  train  of  cars  was  approaching,  and  was  liable 
to  be  run  over,  if  not  removed;  and  the  deceased,  seeing  the  danger 
of  the  child,  ran  to  it,  and  seizing  it,  threw  it  clear  of  the  track  on  the 
side  opposite  to  that  from  which  he  came;  but  continuing  across  the 
track  himself,  was  struck  by  the  step  or  some  part  of  the  locomotive 
or  tender,  thrown  down,  and  received  injuries  from  which  he  died  the 
same  night.  .  .  . 

At  the  close  of  the  plaintiff's  case,  the  counsel  for  the  defendant 
moved  for  a  nonsuit  upon  the  ground  that  it  appeared  that  the  de- 
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ceased's  ne^gence  contributed  to  the  injury,  and  the  motion  was 
denied  and  an  exception  taken.  After  the  evidence  was  all  in,  the 
judge  was  requested  by  the  counsel  for  the  defendant  to  charge  the 
jury,  in  different  forms,  that  if  the  deceased  voluntarily  placed  himself 
in  peril  from  which  he  received  the  injury,  to  saVe  the  child,  whether 
the  child  was  or  was  not  in  danger,  the  plainti£F  could  not  recover,  and 
all  the  requests  were  refused  and  exceptions  taken;  and  the  question 
whether  the  negligence  of  the  intestate  contributed  to  the  accident 
was  submitted  to  the  jury.  The  jury  found  a  verdict  for  the  plainti£F, 
and  the  judgment  entered  thereon  was  affirmed,  on  appeal,  by  the 
Supreme  Court,  and  from  the  latter  judgment  the  defendant  has 
appealed  to  this  court. 

Aaron  J.  Vanderpod,  for  the  appellant.  .  .  . 

George  0.  Reynolds,  for  the  respondent.  .  .  . 

Grover,  J.  The  important  question  in  this  case  arises  upon  the 
exception  taken  by  the  defendant's  counsel  to  the  denial  of  his  motion 
for  a  nonsuit,  made  upon  the  ground  that  the  negligence  of  the  plain- 
tiff's intestate  contributed  to  the  injury  that  caused  his  death.  .  .  . 
Negligence  implies  some  act  of  conmiission  or  omission  wrongful  in 
itself.  Under  the  circumstances  in  which  the  deceased  was  placed,  it 
was  not  wrongful  in  him  to  make  every  effort  in  his  power  to  rescue 
the  child,  compatible  with  a  reasonable  regard  for  his  own  safety. 
It  was  his  duty  to  exercise  his  judgment  as  to  whether  he  could  prob- 
ably save  the  child  without  serious  injury  to  himself.  If,  from  the 
appearances,  he  believed  that  he  could,  it  was  not  negligence  to  make  an 
attempt  so  to  do,  although  believing  that  possibly  he  might  fail  and 
receive  an  injury  himself.  .  .  .  For  a  person  engaged  in  his  ordinary 
affairs,  or  in  the  mere  protection  of  property,  knowingly  and  voluntarily 
to  place  himself  in  a  position  where  he  is  liable  to  receive  a  serious 
injury,  is  negligence  which  will  preclude  a  recovery  for  an  injury  so 
received;  but  when  the  exposure  is  for  the  purpose  of  saving  life,  it  is 
not  wrongful,  and  therefore  not  negligent  imless  such  as  to  be  regarded 
either  rash  or  reckless.  The  jury  were  warranted  in  finding  the  deceased 
free  from  negligence  under  the  rule  as  above  stated.  The  motion  for  a 
nonsuit  was,  therefore,  properly  denied.  .  .  .  Upon  the  principle  above 
stated,  the  judgment  appealed  from  must  be  affirmed  with  costs. 

Church,  Ch.  J.,-  Peckham  and  Rapallo,  JJ.,  concur. 

Allen,  J.  (dissenting).  The  plaintiff's  intestate  was  not  placed 
in  the  peril,  in  which  he  received  the  injury  resulting  in  his  death,  by 
an  act  or  omission  of  duty  of  the  defendants,  its  servants,  or  agents. 
He  went  upon  the  track  of '  the  defendant's  road  in  front  of  an 
approaching  train,  voluntarily,  in  the  exercise  of  his  free  will,  and 
wliSe  in  the  full  possession  of  all  his  faculties,  and  with  capacity  to 
judge  of  the  danger.  His  action  was  the  result  of  his  own  choice,  and 
such  choice  not  compulsory.  He  was  not  compeDed,  or  apparently 
compelled,  to  take  any  action  to  avoid  a  peril  and  harm  to  himself. 
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from  the  negligence  or  wrongful  act  of  the  defendant  or  the  agents 
in  charge  of  the  train.  ...  To  him  and  consequently  to  the  plaintiff , 
the  maxim  ''volenti  non  fit  injuria"  applies.  .  .  . 

I  am  of  the  opinion  that  the  judgment  of  the  Supreme  Court  and  of 
the  City  Court  of  Brooklyn  should  be  reversed  and  new  trial  granted, 
costs  to  abide  event. 

FoLQER,  J.,  concurred  in  the  foregoing  opinion.       Judgment  affirmed. 

678.    COOK  V.  JOHNSTON 
Supreme  Court  or  Michigan.    1886 

58  Mich.  437 

Error  to  Wayne.  (Jennison,  J.)  Nov.  4.  Nov.  11.  Case.  De- 
fendant brings  error.    Reversed. 

E.  T.  Wood  and  Willis  G.  Clarice  for  appellant.  .  .  . 

Sylvester  Lamed  tor  appellee. 

CampbelLi  J.  Plainti£F  recovered  damages  in  the  sum  of  $3,000 
for  personal  injuries  claimed  to  have  been  caused  by  defendant's  neg- 
ligence whereby  it  is  alleged  a  fire  was  set  in  a  shed  occupied  by  plain- 
tiff. The  facts  as  relied  upon  were  that  plaintiff's  husband  was  a 
tenant  of  defendant,  occupying  a  wing  of  her  house  at  the  comer  of 
Sixteenth  and  Canfield  streets  in  Detroit.  Behind  the  house  was  a 
low  shed  divided  into  three  parts  by  internal  partitions  from  five  to  six 
feet  high,  of  which  defendant  occupied  the  middle  one,  and  plaintiff's 
husband  the  adjoining  one  at  the  north  end.  In  the  middle  partition 
was  a  water-closet  used  by  defendant  and  her  tenants  jointly.  In 
this  middle  part,  on  the  side  furthest  from  Mr.  Cook's,  was  an  ash- 
barrel,  which  Mr.  Cook  described  as  a  stout,  iron-bound  cask,  such  as 
is  used  for  liquids.  Plaintiff  claims  that  the  fire  was  caused  by  ashes 
in  this  barrel.  She  and  her  husband,  as  they  testify,  were  awakened 
by  the  light  of  the  fire  burning  through  the  top  of  this  middle  part, 
and  as  soon  as  they  could  they  went  into  their  own  part,  and  she  under- 
took to  get  out  their  horse,  which  was  lying  down  so  that  she  could 
not  easily  loose  the  halter.  While  trying  to  do  this  the  fire  swept  over 
the  partition  and  burned  her  very  severely,  so  as  to  nearly  or  quite  dis- 
able her  from  doing  her  accustomed  work.  ... 

The  principal  question  in  the  case  was  upon  the  liability  of  defend- 
ant if  the  fire  took  from  negligence  for  which  she  may  have  been 
chargeable  for  the  damages  on  which  recovery  was  had  in  this  case. 

The  plaintiff  showed  by  her  testimony  that  she  and  her  husband 
saw  the  ash-barrel  daily  and  knew  all  about  its  position.  It  also  appears 
by  the  showing  of  both  that  the  shed,  which  was  entirely  open  within 
from  end  to  end,  above  the  partitions,  was  burning  so  brightly  as  to 
wake  them  up,  and  continued  burning  when  they  entered  to  loose 
the  horse  and  get  out  the  buggy.    The  danger  was  before  their  eyes» 
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and  what  happened  by  the  sweeping  down  of  the  flames  was  as  likely 
to  happen  as  not.  It  is  not  very  important  by  what  name  the  action 
of  plaintiff  should  be  called.  It  was  such  a  risk  as  she  chose  to  take, 
to  save  her  husband's  property.  But  it  was  a  plain  and  palpable  risk 
nevertheless,  and  the  injury  would  not  have  occurred  unless  for  her 
voluntary  act  in  assuming  the  exposure. 

There  is  some  conflict  in  the  cases  concerning  what  damages  have 
been  held  not  too  remote  for  recovery.  But  it  would  be  going  beyond 
all  reason  to  hold  a  person  liable  for  bodily  injuries  suffered  by  another 
in  voluntarily  and  deliberately  entering  a  burning  wooden  shed  not 
divided  into  detached  parts,  and  reached  by  the  flames  while  at  work 
within  it.  The  loss  of  presence  of  mind  under  such  circumstances  is 
one  of  the  conunonest  and  most  likely  incidents  of  incurring  such  an 
exposure.  The  act  in  which  she  was  engaged  may  have  been  such  as 
she  may  have  thought  proper  and  laudable,  and  worth  some  risk; 
but  defendant's  responsibility  cannot  be  created  or  increased  by  such 
independent  and  voluntary  conduct  of  plaintiff  in  putting  herself  in 
harm's  way. 

We  think  that  no  recovery  should  have  been  had  on  the  facts  as 
shown  by  plaintiff  herself,  and  that  the  case  should  not  have  gone  to 
the  jury. 

The  judgment  must  be  reversed  with  costs  and  a  new  trial  granted. 

The  other  Justices  concurred. 

679.  Pegkam  V,  Seaboard  Aib  Line  R.  Co.  (1905,  139  N.  C.  303,  306,  51 
S.  E.  975).  Brown,  J.  It  is  very  generally  held  by  the  Courts  of  this  country 
that  where  one  is  exposed  to  peril  by  the  n^gence  of  another,  the  latter  is  liable 
in  damages  for  injuries  received  by  a  third  person  in  a  reasonable  effort  to  rescue 
the  penpon  imperilled.  Considerable  divergence,  however,  exists  between  the 
Coorta  80  to  how  far  this  rule  will  be  extended  in  an  effort  to  save  property  en- 
dangered by  the  negligence  of  another.  This  question  has  provoked  much  judi- 
cial discusBion.  Some  jurisdictions  deny  the  right  to  recover  at  all,  while  others 
have  extended  the  rule  so  as  to  give  the  party  injured  redress  where  his  effort 
to  save  property  has  been  such  as  a  reasonably  prudent  man  would  have  made 
under  similar  circumstances.  No  one,  however,  should  be  permitted  to  recpver 
for  injury  sustained  in  attempting  to  recover  mere  property  in  the  face  of  ob- 
vious danger  such  as  no  reasonably  prudent  man  would  under  the  circumstances 
incur. 

We  are  willing  to  hold,  with  many  able  jurisdictions,  that  when  the  employ- 
er's property  is  set  on  fire  by  the  negligence  of  another,  the  employee  may  at- 
tempt to  rescue  it,  but  not  in  the  presence  of  obvious  danger.  .  .  .  If  it  be  proven 
that  the  intestate  [in  this  case]  had  escaped  from  the  burning  building  and  had 
reached  a  place  of  safety,  the  defendant  is  absolved  from  liability  for  his  death, 
nnlesB  the  plaintiff  replies  by  showing  that  intestate  re-entered  the  burning  build- 
ing for  the  purpoee  of  saving  his  employer's  property  and  that  at  the  time  he  did 
ao  a  reasonably  prudent  person  might  well  have  done  the  same  thing.  .  .  . 
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680.    ENGLEKEN  v.  HILGER 

Supreme  Court  op  Iowa.    1876 

43  7a.  563 

Appeal  from  Jackson  Circuit  Court.  Thursday,  June  15.  Action  to 
recover  damages  caused  by  defendant  selling  to  the  husband  of  plain- 
tiff intoxicating  liquors.  Jury  trial;  verdict  and  judgment  for  plaintiflF, 
and  defendant  appeals. 

W,  E,  LeffingweU,  for  appellant. 

Waiiam  Graham  and  Z>.  A.  Wynkoop,  for  appellee. 

SeeverSi  C.  J.  The  answer  states  that  the  husband  of  plaintiff, 
for  several  years  immediately  preceding  the  commencement  of  the 
action,  had  been  in  the  habit  of  becoming  intoxicated,  and  that  plain- 
tifP  knew  this  fact,  and  then  proceeds  as  follows: 

''6.  That  the  plaintiff,  notwithstanding  his  appetites  and  habits, 
would  and  did  repeatedly  supply  him  with  whiskey  and  other  intoxicat- 
ing liquors,  at  home,  and  directed  others  to  procure  the  same  for  him, 
she  giving  the  money  to  purchase  and  pay  for  the  same,  and  have  the 
same  taken  to  the  house  of  the  pIainti£F  for  her  husband  to  drink,  and 
he  did  drink  the  same  frequently  to  intoxication;  that  she  frequently 
requested  persons  in  Bellevue  to  sell  and  let  her  husband  have  in- 
toxicating liquors. 

"  7.  That  the  plaintiff  was  in  the  habit  of  drinking  with  her  husband 
intoxicating  liquors  until  he  became  drunk,  and  that  any  abuse -of  her- 
self and  children  by  her  husband  when  intoxicated  was  in  consequence 
of  intoxication  produced  by  her  own  acts." 

The  plainti£F  moved  the  Court  to  strike  out  this  portion  of  the  an- 
swer because  it  was  irrelevant  and  immaterial,  which  motion  was  sus- 
tained and  defendant  excepted. 

The  answer  clearly  and  distinctly  states  that  any  abuse  of  plaintiff 
and  her  children  by  her  husband  when  intoxicated  was  in  consequence 
of  intoxication  produced  by  her  own  acts.  The  question  for  deter- 
mination is.  Can  a  wife  recover  damages  caused  by  her  intoxicated 
husband,  to  whose  intoxication  she  directly  contributed?  Not  only 
so,  but  can  she  recover  exemplary  damages  in  such  case,  for  if  she  re- 
covers at  all,  she  may  recover  such  damages.  We  are  of  the  opinion 
she  cannot.  It  seems  to  us  no  just  or  legal  reason  can  be  given  for 
permitting  her  to  so  recover.  The  damages  it  will  be  seen  were  caused 
by  the  act  of  the  plaintiff.  Why  should  she  be  permitted  to  recover 
from  another  damages  for  wrongs  and  injuries  inflicted  on  herself  by 
her  intoxicated  husband  when  she  by  her  own  act  caused  the  intoxica- 
tion? The  mere  statement  of  the  proposition  is  its  own  refutation.  It 
is  not  necessary  to  determine  in  this  case,  where  the  wife  contributes 
merely  to  the  habit  of  her  husband  to  drink  intoxicating  liquors,  that 
she  recover  of  another  who  causes  such  intoxication  from  which  she  is 
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damaged.    But  the  point  determined  is  where  the  abuse  of  herself  was 
in  consequence  of  her  own  acts,  that  she  cannot  recovw .  .  .  . 
For  the  error  indicated  the  judgment  below  must  be  Reversed. 


681.  COOK  V.   CHAMPLAIN  TRANSPORTATION  COMPANY 

SupREifE  Court  of  New  York.    1845 

1  Dmio  92 

Action  on  the  case,  tried  at  the  Washington  Circuit,  October  4, 
1843,  before  Willard,  C.  Judge.  The  defendants  were  a  corporation 
under  the  laws  of  the  State  of  Vermont. 

The  first  count  in  the  dedaration  aUeges  that  the  plainti£Fs  were 
the  owners  and  possessors  of  a  certain  building  called  a  steam  planing 
min,  with  appurtenances,  fixtures  and  machinery  thereunto  belong- 
ing,  and  of  a  large  quantity  of  lumber  and  timber  lying  in  and  about 
the  same,  at  Whitehall,  on  the  east  side  of  the  basin,  so  called,  near 
the  village  of  Whitehall,  about  eighty  rods  from  the  steamboat  dock 
on  Lake  Champlain,  and  about  thirteen  feet  from  the  waters  of  said 
basin,  the  mill  h&ng  covered  with  slate  except  the  boiler-room,  which 
projected  from  the  main  building  and  was  of  brick  covered  with  shingles; 
that  the  plaintiffs  carried  on  an  extensive  business  in  the  mill  and  de- 
rived great  gains,  etc.;  that  the  defendants,  to  wit,  on  etc.,  at  etc.  were 
the  owners  of  a  steamboat  called  the  Washington,  running  cm  Lake 
Champlain,  which  a  little  before  the  time  when  etc.  was  lying  at  the 
steamboat  dock,  and  about  one  o'clock  of  the  day,  was  by  defendants' 
servants  etc.,  who  were  on  board  navigating  her,  put  under  way  from 
the  dock  on  a  trip  for  St.  Johns,  Canada,  and  passed  directly  opposite 
and  near  to  the  plaintiffs'  planing  mill,  remaining  near  siud  mill  about 
ten  minutes,  being  under  a  pressure  of  steam  created  by  kindling  and 
continuing  the  fires  and  heating  the  boilers  by  defendants'  servants, 
etc.  whereby  the  smoke  and  sparks  arising  from  the  fires  ascended 
through  the  smoke  pipes  or  chimne3rs  of  the  boat;  and  that  while 
l>ing  near  and  passing  opposite  the  plaintiffs'  planing  miU,  the  ser- 
vants etc.  of  the  defendants  "so  unskilfuly  managed  and  conducted 
the  said  fires  on  board  the  said  steamboat,  etc.  that  a  large  quantity 
of  fire  and  sparks  of  the  said  fires,  ascending  and  coming  through  the 
said  sonoke  pipes  or  chimneys  of  the  said  steamboat,  etc.  through  the 
careless,  negligent,  improper  and  unskilful  management,  conducting 
and  directing  of  the  said  fires  on  board  the  said  steamboat,  etc.  by  the 
officers,  hands  or  servants  thereof,  etc.  were  driven  and  cast,  blown 
and  lodged  in  and  upon  the  roof  of  the  boiler-room  of  the  said  steam 
planing  mill  of  the  said  plaintiffs,  by  reason  whereof  "  the  roof  took 
fire,  and  the  mill,  fixtures,  lumber,  etc.  were  consumed;  by  means 
whereof,  they  lost  their  said  property  and  were  thrown  out  of  em- 
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ployment  and  lost  the  services  of  their  hands,  etc  •  •  .  Tlie  d^end* 
ants  pleaded  not  guilty. 

The  fire  occurred  on  the  13th  May»  1842,  about  one  o'clock  in  the 
afternoon.  ..." 

The  plaintiffs  having  rested,  the  defendants  moved  for  a  nonsuit, 
on  the  ground  .  .  .  that  there  was  negligence  on  the  part  of  the 
plaintiffs  and  their  servants  in  locating  the  mill  in  an  exposed  place; 
in  constructing  it  of  improper  materials;  in  suffering  shavings  to  re- 
main in  the  planing-loft;  in  allowing  canal  boats  to  come  to  their  dock 
to  be  towed;  and  in  not  keeping  a  lookout  to  guard  against  injury. 
The  judge  refused  to  nonsuit  the  plaintiffs.  .  .  .  Testimony  was  given 
on  the  part  of  the  plaintiffs  that  they  had  forbidden  canal  boats  to  lie 
at  their  dock,  and  that  they  derived  no  emolument  from  the  boats  so 
stopping,  and  that  it  was  against  their  wishes  and  without  their  con- 
sent. .  .  .  After  the  evidence  was  closed,  the  defendants'  counsel 
insisted,  adong  othw  things,  that  the  plaintiffs  could  not  recover, 
because  they  had  themselves  contributed  to  the  injury  by  erecting 
their  bmlding  in  an  exposed  place,  and  had  not  used  due  care  in  pro- 
tecting it.  .  .  . 

The  judge  charged,  that  the  defendants  had  as  good  a  right  to  place 
their  mill  where  it  stood  as  the  plaintiffs  had  to  navigate  the  lak^* 
and  that  the  plaintiffs  could  not  be  denied  redress  on  the  ground  ti^ 
they  had  contributed  to  produce  the  injury,  as  they  had  only  done 
what  they  had  a  right  to  do;  and  that  they  w^e  not  bound  to  keep  a 
guard  to  look  to  their  property.  .  •  .  The  defendants'  counsel  ex- 
cepted to  the  several  decisions  of  the  judge  in  the  course  of  the  trial, 
and  to  each  point  of  the  charge  and  to  the  refusal  to  charge;  and  the 
jury  found  a  verdict  for  the  plaintiffs  for  $7,485.32.  The  defendants 
moved  for  a  new  trial  on  a  case. 

A.  C.  Hand  &  S.. Stevens,  for  the  defendants. 

C  L,  AUen  &  M.  T,  Reynolds,  for  the  plaintiffs. 

By  the  Court,  Beardslet,  J.  .  .  . 

Another  ground  for  a  nonsuit  was  urged;  the  injury  done  was  said 
to  be  part  at  least  attributable  to  the  negligence  of  the  plaintiffs  them- 
selves, in  voluntary  placing  their  property  in  an  exposed  position, 
and  therefore  the  law  would  afford  them  no  redress.  On  the  argument 
at  bar,  this  was  strenuously  insisted  on  as  a  fatal  obstacle  to  any  re- 
covery in  the  case. 

The  general  principle  is  certainly  well  established,  that  if  the  plain- 
tiff's wrongful  act  or  negligence  concurs  with  that  of  the  defendant  in 
producing  the  injury,  the  law  will  not  aid  him  in  obtaining  any  re- 
dress. .  .  .  This  principle  has  a  broad  and  extended  application,  but 
nevertheless  admits  of  exceptions  and  qualifications.  Lynch  v.  Nurdin, 
1  Adol.  &  Ellis  (N.  S.)  29;  Bird  v.  Holbrook,  4  Bing.  628  [post.  No. 
713];  lUott  V.  Wilkes,  3  Bam.  &  Aid.  308  [post,  No.  712];  Smith  v. 
Dobson,  3  Mann.  &  Gr.  59;  Walters  v.  Pfeil,  1  Moo.  &  Malk.  362. 
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It  is  unnecessuy,  however,  to  state  the  exceptions,  for  the  general 
principle  does  not,  as  I  think,  reach  this  case.  The  property  destroyed 
was  in  an  exposed  and  hazardous  position,  and  therefore  in  more  than 
ordinary  danger  from  mere  accidental  fires.  This  risk  the  plaintiffs 
assumed,  but  not  the  risk  of  anoth^'s  negligence.  They  were  on  their 
own  land,  and  free  to  use  it  in  any  manner  and  for  any  purpose  which 
was  lawful.  As  was  correctly  observed  by  the  drcuit  judge,  ''the 
plaintiffs  had  as  good  a  right  to  erect  their  mill  on  the  shore  of  the 
lake  as  the  defendants  had  to  sail  on  its  bosom."  It  would  be  a  start- 
Img  principle  indeed,  that  a  building  placed  in  an  exposed  position, 
on  one's  own  land,  is  beyond  the  protection  of  the  law;  and  yet  it 
comes  to  this  result  upon  the  argument  urged  in  this  case.  A  land- 
owner builds  immediately  on  the  line  of  a  railroad,  as  he  has  an  un- 
questi<mable  right  to  do;  it  may  be  an  act  of  great  imprudence,  but  in 
no  sense  is  it  illegal;  is  he  remediless  if  his  house  is  set  on  fire  by  the 
sheer  negligence  of  an  engineer  in  conducting  his  engine  over  the  rail- 
way? Tliere  must  be  some  wrongful  act  or  culpable  negligence  on  the 
part  of  the  plaintiff  to  bar  him  on  this  principle;  and  neither  can  be 
affirmed  of  any  one  for  simply  occupying  a  position  of  more  or  less, 
exposure  on  his  own  premises. 

If  the  principle  urged  on  the  argument  [of  the  defendant]  is  correct, 
it  must  be  applied  in  all  cases  of  the  same  character.  The  owner  of  a 
lot  builds  upon  it,  although  in  close  proximity  to  the  shop  of  a  smith. 
The  house  is  more  exposed  than  it  would  be  at  a  greater  distance  from 
the  shop;  but  is  this  to  exempt  the  smith  from  the  obligation  of  care, 
and  to  screen  him  from  the  consequences  of  his  own  negligence?  I  cer- 
tainly think  not.  A  horse  or  carriage  on  the  open  ground  of  the  owner 
may  be  more  exposed  to  injury  than  they  would  be  in  a  yard  or  a 
bam.  But  if  damaged  by  the  carelessness  of  a  passerby,  is  the  owner 
remediless  because  he  chose  to  leave  them  in  a  place  of  comparative 
exposure  and  hazard?  No  one,  I  think,  can  doubt  .what  the  answer 
to  this  question  should  be.  I  refer  to  no  authorities  on  this  part  of  the 
ease,  for  in  my  opinion  none  are  requisite.  It  is  but  clearly  to  com- 
prehend the  principle  on  which  this  species  of  defence  must  rest,  to 
see  that  it  has  no  application  to  such  a  case  atf  this.  By  what  criterion, 
let  me  ask,  are  we  to  determine  the  hazards  of  a  particular  position, 
and  on  that  ground  say  that  the  owner  by  his  own  folly  has  deprived 
himself  of  all  protection?  In  this  respect  everything  is  comparative, 
but  where  is  the  true  standard  to  be  found?  A  house  forty  feet  from 
a  steamboat  landing  is  in  more  hazard  than  one  at  the  distance  of 
forty  rods,  but  is  less  exposed  than  one  immediately  on  the  wharf. 
Goods  at  the  window  of  a  shop  are  less  safe  than  they  would  be  on  a 
shelf  at  the  rear  of  the  room;  but  is  the  owner  remediless  if  they  are 
carelessly  soQed  or  brok^i  by  some  one  in  the  street?  We  may  run 
through  every  imaginable  variety  of  position,  some  of  more  and  some 
of  less  exposure  and  hazard;  and  we  must  at  last,  I  think,  come  to  the 
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conclusion  that,  wh3e  a  person  confines  himself  to  a  lawful  employ- 
ment on  his  own  premises,  his  position,  however  injudicious  and  impru- 
dent it  may  be,  is  not  therefore  wrongful;  and  that  his  want  of  due  care 
or  judgment  in  its  selection  can  never  amount  to  ne^gence,  so  as 
thereby  to  deprive  him  of  redress  for  wrongs  done  to  him  by  others.  .  .  . 
All  the  legal  questions  appear  to  me  to  have  been  correctly  deter- 
mined, and  upon  the  whole  case,  I  see  no  reason  to  disturb  the  verdict. 

New  trial  denied. 

682.    JUDSON  V.  GIANT  POWDER  COMPANY. 
Supreme  Court  of  Caufornia.  1895. 

107  CaL  549,  40  Pac,  1020 

Appeal  from  a  judgment  of  the  Superior  Court  of  Alameda  County 
and  from  an  order  denying  a  new  trial.  The  facts  are  stated  in  the 
opinion  of  the  Court. 

Galpin  A  Zeigler,  and  J.  F.  Cowdery,  for  appellant.  Judson  and  Shep- 
ard,  having  sold  the  premises  for  the  manufacture  of  dynamite,  cannot 
recover,  under  the  maxim,  "  Volenti  non  fit  injuria.".  .  .  The  grantors 
assumed  the  risk  of  imminent  danger  from  their  adjoining  buildings.  .  .  . 

Page  &  EeUs,  for  respondents.  .  .  .  Plaintiffs,  by  their  grant  of 
their  right  to  maintain  the  ix>wder  works  did  not  waive  defendant's 
negligence.  .  .  . 

Garoutte,  J.  Respondents  recovered  judgment  for  the  sum  of 
$41,164.75,  as  damages  for  acts  of  negligence.  This  appeal  is  prosecuted 
from  such  judgment  and  from  an  order  denying  a  motion  for  a  new 
trial.  The  damages  to  respondents'  property  were  occasioned  by  an 
explosion  of  nitro-glycerine,  in  process  of  manufacture  into  dynamite, 
in  appellant's  powder  factory,  situated  upon  the  shore  of  the  bay  of  San 
Francisco.  Appellant's  factory  buildings  were  arranged  around  the 
slope  of  a  hill  facing  the  bay.  .  .  .  The  explosion  occurred  in  the 
morning  during  working  hours,  and  originated  in  the  nitro-glycerine 
house.  There  followed,  within  a  few  moments  of  time,  in  regular  order, 
the  explosion  of  the  other  buildings,  the  two  magazines  coming  last; 
but,  though  last,  they  were  not  least,  for  their  explosion  caused  the 
entire  downfall  and  destruction  of  respondents'  factory,  residences, 
and  stock  on  hand.  .  .  . 

1.  Respondents  sold  the  premises  to  appellant  for  the  manufacture  of 
dynamite,  and  it  is  claimed  that  the  maxim  "  Volenti  non  fit  injuria"  ap- 
plies, and  therefore  no  recovery  can  be  had.  We  attach  but  little  impor- 
tance to  this  contention.  The  grant  of  these  premises  for  the  purpose 
of  a  dynamite  factory  in  no  way  carried  to  appellant  the  right  to  conduct 
its  factory,  as  against  the  grantors,  in  any  and  every  way  it  might  see 
fit.  nniere  is  no  principle  of  law  sustaining  such  a  proposition.  Let  it 
be  conceded  that  respondents,  by  reason  of  their  grant,  could  not  in- 
voke the  aid  of  a  court  of  equity  to  prevent  the  appellant  from  conduct- 
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ing  its  business;  still  that  concession  proves  nothing.  This  action  is 
not  based  upon  the  theory  that  appellant's  business  is  a  nuisance  per  se, 
but  negligence  in  the  manner  in  which  the  business  was  conducted  was 
alleged  in  the  complaint,  and  is  now  insisted  upon  as  having  been  proved 
at  the  trial.  In  making  the  grant,  respondents  had  a  right  to  assume 
that  due  care  would  be  exercised  in  the  conduct  of  the  business,  and 
certainly  they  have  a  right  to  demand  that  such  care  be  exercised. 

2.  It  is  argued  that  the  explosion  of  all  powder-works  is  a  mere  matter 
of  time;  that  such  explosions  are  necessarily  contemplated  by  every 
one  who  builds  beside  such  works,  or  who  brings  dynamite  into  his 
dooryard.  It  is  further  contended  that  appellant  gave  to  respondents 
actual  notice  of  the  dangerous  character  of  its  business  by  a  previous 
explosion,  which  damaged  respondents'  property,  and  that  respondents, 
by  stiU  continuing  in  business  after  such  notice,  in  a  degree  assumed  and 
ratified  the  risk  and  cannot  now  be  heard  to  complain.  The  only  ele* 
ment  of  strength  in  this  line  of  argument  is  its  originality.  The  conten- 
tion that  in  the  ordinary  course  of  events  all  powder  factories  explode, 
conceding  such  to  be  the  fact,  presents  an  element  foreign  to  the  case. 
The  doctrine  of  fatalism  is  not  here  involved.  In  the  ordinary  course 
of  events  the  time  for  this  explosion  had  not  arrived,  and  appellant  had 
no  legal  right  to  hasten  that  event  by  its  negligent  acts.  Neither  do 
we  think  respondents  lost  any  legal  rights  by  continuing  to  do  busi- 
ness in  this  locality  after  being  served  with  notice  of  the  danger  that 
surroimded  them.  While  the  notice  was  in  the  form  of  au  object  lesson, 
which  came  to  them  in  no  uncertain  tones,  yet  appellant  was  not  justi- 
fied in  serving  it,  nor  were  respondents  negligent  in  disregarding  it. 
Respondents  were  not  bound  to  abandon  their  property,  though  negli- 
gence of  appeUant  in  the  conduct  of  its  factory  was  ever  a  menace  and 
danger  to  tiieir  lives  and  property.  Conceding  that  respondents,  by 
their  grant,  thereby  assumed  certain  risks  and  dangers  which  may  be 
said  to  always  surround  the  manufacture  of  dynamite,  still  they  as- 
sumed no  risks  and  waived  no  action  for  damages  which  might  arise 
through  appdlant's  negligence.  Both  reason  and  authority  support 
this  conclusion.  .  •  . 

For  the  foregoing  reasons  the  judgment  and  order  are  affirmed. 

Vax  Fleet,  J.,  and  Harrison,  J.,  concurred. 

Hearing  in  bank  denied. 

683.    HUNTINGTON  &  KENOVA  LAND  DEVELOPMENT  CO. 
V.  PHOENIX  POWDER  MANUFACTURING  CO. 

SupREBnc  Court  op  Appeals  op  West  Virginia.     1895. 

40  W.  Va,  711,  21  S,  E.  1037 

Dent,  Judge:  The  Huntington  &  Kenova  Land  Development  Com- 
pany filed  its  bill  in  chancery  in  the  Circuit  Court  of  Wayne  County 
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at  the  December  Rules,  1892,  against  the  Phoenix  Powder  Manufac- 
turing Company,  for  the  purpose  of  perpetually  enjoining  the  works 
of  the  defendant  as  a  nuisance. 

The  allegations  of  the  bill  are  in  substance  as  foDows,  to  wit:  That 
the  plaintiff  is  a  corporation  for  the  purpose  of  laying  out  towns  and 
selling  lots  therein,  and  doing  and  engaging  in  all  manner  of  manu- 
facturing and  developing  business  of  all  kinds;  that  it  owns  about  two 
thousand  acres  of  valuable  lands  lying  in  the  counties  of  Wayne  and 
Cabell,  along  the  Ohio  River,  between  the  city  of  Huntington  and  the 
towns  of  Kenova  and  Ceredo;  that  the  greater  part  of  this  land  has 
been  laid  off  into  lots,  a  large  portion  thereof  sold,  and  numerous  manu- 
factories in  full  operation  thereon;  that  the  defendant  is  the  owner  of 
about  fifty  acres  of  land,  on  which  it  has  an  extensive  plant  for  the 
manufactiu*e  of  powder,  dynamite,  and  other  explosive  substances,  and 
is  engaged  in  the  manufacture  of  the  same,  and  keeps  stores  of  such 
substances  in  large  quantities  continually  on  hand,  thereby  creating 
a  dangerous  an4  threatening  nuisance,  which  is  surrounded  on  three 
sides  by  plaintiff's  land  aforesaid,  and  especially  that  portion  of  it 
which  has  been  laid  off  into  a  proposed  town  to  be  known  as  the  "  Town 
of  Kellogg; "  that  by  reason  thereof,  a  large  portion  of  plaintiff's  lands 
had  been  rendered  valueless  for  the  purpose  for  which  they  were  pur- 
chased, and  can  not  be  used  in  safety,  even  for  the  purpose  of  farming, 
and  are  thereby  greatly  diminished  and  decreased  in  value,  and  are 
undesirable  and  unsalable. 

Defendant  answered,  admitting  most  of  plaintiff's  allegations,  but 
denied  that  its  works  were  a  dangerous  nuisance  or  had  to  any  extent 
materially  diminished  the  value  of  plaintiff's  lands;  that  it  had  been 
induced  to  purchase  the  land  and  locate  its  works  thereon  by  the  original 
incorporators  and  principal  stockholders  of  the  plaintiff,  immediately 
prior  to  its  incorporation,  for  the  prospective  benefit  of  the  plaintiff 
and  to  increase  the  value  of  its  property  and  boom  it  on  the  market; 
that  the  plaintiff  had  used  it  for  that  purpose  in  its  original  prospectus 
and  advertisements,  and  now  that  its  boom  had  collapsed,  it  was  en- 
deavoring to  shoulder  the  blame  on  to  the  defendant;  that  its  plant 
has  cost  it  at  least  $250,000,  and  it  has  built  up  an  extensive  and 
profitable  business,  and  now  to  destroy  it  would  produce  irrepar- 
able loss,  and  be  inequitable,  especially  to  do  so  at  the  instance 
of  the  plaintiff.  On  a  final  hearing  of  the  case  the  Circuit  Court 
granted  a  perpetual  injunction,  and  from  its  decree  the  defendant 
appeals. 

There  are  virtually  two  questions  presented  for  the  consideration  and 
determination  of  this  Court. 

First.    Are  the  defendant's  works  a  dangerous  nuisance  per  se? 

Second.  Is  the  plaintiff  in  a  position  to  invoke  the  aid  of  a  court  of 
equity  for  their  abatement? 

The  first  of  these  questions  has  been  answered  in  the  affirmative 
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upon  about  the  same  facts  in  the  case  of  Wilson  «.  Same  (decided  this 
term  of  the  Court),  40  W.  Va.  413  (21  S.  E.  Rep.  1036)  [anU,  No.  263, 
Book  I].  .  .  . 

The  second  proposition  is  not  so  easily  disposed  of,  as  it  presents  a 
question  of  equitable  interference  of  the  gravest  character  and  highest 
importance.  It  is  plain  from  the  evidence  that  the  original  promoters, 
landowners,  and  now  the  principal  stockholders  and  officers  of  the 
plaintiff,  for  the  benefit  of  the  plaintiff  in  enhancing  its  lands  and 
rendering  them  salable,*  induced  the  defendant  to  purchase  the  land 
of  them  and  locate  its  works  at  the  present  place.  This  it  did  at  an 
immense  cost,  and  the  works  as  they  now  stand  are  estimated  at  over 
two  hundred  and  fifty  thousand  dollars  in  value.  Afterwards  it  is 
discovered  that  instead  of  the  defendant's  works  being  an  advantage  to, 
they  actuaUy  diminished  and  almost  totally  destroyed  the  value  of  a 
large  portion  of  its  lands  for  the  purpose  for  which  purchased,  and  the 
plaintiff  becomes  as  anxious  to  rid  itself  of  the  defendant  as  before  its 
original  promoters  and  many  of  its  stockholders  and  officers  were  anxious 
to  have  it  come  and  locate  in  their  midst;  that  is,  including  its  immedi- 
ate predecessor,  the  Continental  Powder  Manufacturing  Company,  from 
whom  defendant  derives  its  tide.  .  .  . 

Is  this  equity?  Should  the  plaintiff,  a  speculative  corporation,  be 
permitted  to  induce  various  kinds  of  manufacturers  to  purchase  of  its 
lands,  make  great  outlays  in  creating  plants,  and  then  because  plaintiff 
ascertains  that  any  such  manufactory  is  an  injury  to  the  sale  of  others 
of  its  lands,  is  it  to  have  the  privilege  of  calling  upon  a  court  of  equity 
to  destroy  the  property  and  investment  of  those  who  have  been  induced 
to  purchase  of  it  in  good  faith,  and  without  any  attempt  to  deceive  it 
as  to  the  character  of  the  manufactory  to  be  established?  Plaintiff 
says,  ''I  was  mistaken.''  Equity  says,  ''Make  good  the  loss  the  de- 
fendant will  incur,  and  you  will  be  rdieved  of  its  obnoxious  presence; 
otherwise,  you  must  bear  it  as  a  burden  of  your  own  assuming.  At 
least,  a  court  of  equity  will  not  lend  you  its  assistance  under  such  cir- 
cumstances. If  you  would  be  heard,  come  with  clean  hands  and  a 
righteous  cause.''  A  person  who  licenses,  permits,  or  acquiesces  in  the 
establishment  of  a  costly  and  expensive  nuisance  can  not  invoke  the 
aid  of  a  court  of  equity,  even  though  it  prove  more  annoying  and  inju- 
rious than  he  anticipated,  but  he  will  be  left  to  his  remedy  at  law,  if 
any.  If  he  can  not  sue  at  law,  neither  can  he  sue  in  equity.  16  Am.  & 
Eng.  Enc.  Law,  960;  2  Wood  Nuisance,  §§  786,  804,  806;  Hulme  v. 
Shreve,  4  N.  J.  Eq.  116.  "A  person  may  so  encourage  another  in  the 
erection  of  a  nuisance  as  not  only  to  be  deprived  of  the  right  of  equitable 
relief,  but  also  to  give  the  adverse  party  an  equity  to  restrain  him  from 
recovering  damages  at  law  for  such  nuisance."  Williams  t.  Earl  of 
Jersey,  1  Craig  &  P.  91;  Carlisle  v.  Cooper,  21  N.  J.  Eq.  676;  Eden, 
Injunctions,  274;  High,  Injunctions,  §  766;  Whitney  v.  Railway  Co., 
11  Gray  359;  Swain  v.  Seamens,  9  Wall.  264. 
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For  the  foregoing  reasons,  the  decree  complained  of  is  reversed,  in- 
junction dissolved,  and  bill  dismissed. 


684.    SUSQUEHANNA   FERTILIZER    COMPANY  «.  MALONE 

Court  op  Appeals  of  Maryland.    1890 
73  Md,  268,  20  Ad.  900 

Appeal  from  the  Circuit  Court  for  Baltimore  County.  Thb  is  an 
action  for  damages  brought  by  the  appellee  against  the  appellant. 
The  case  is  stated  in  the  opinion  of  the  Court.  The  cause  was  argued 
before  Alvet,  C.  J.,  Robinson,  Irving,  Brtan,  Fowler,  and 
McSherry,  J. 

W.  L,  Marbury,  and  Charles  Marshall,  for  the  appellant. 

R.  R.  Boarman,  and  Z>.  G,  Mcintosh,  for  the  api>ellee. 

Robinson,  J.,  delivered  the  opinion  of  the  Court.  This  is  an  action 
for  a  nuisance,  and  the  questions  to  be  considered  are  questions  of 
more  than  ordinary  interest  and  importance.  At  the  same  time,  it 
does  not  seem  to  us,  that  there  can  be  any  great  difficulty  as  to  the 
principles  by  which  they  are  governed.  The  plaintiff  is  the  owner  of 
five  dwelling  houses  on  Eighth  Avenue  in  Canton,  one  of  the  suburbs 
of  Baltimore  City.  The  comer  house  is  occupied  and  kept  by  the 
plaintiff  as  a  kind  of  hotel  or  public  house,  and  the  other  houses  are 
occupied  by  tenants.  On  the  adjoining  lot  is  a  large  fertilizer  factory, 
owned  and  operated  by  the  defendant,  from  which  the  plaintiff  alleges 
noxious  gases  escape,  which  not  only  cause  great  physical  discomfort 
to  himself  and  his  tenants,  but  also  cause  material  injury  to  the  prop- 
erty itself.  .  .  . 

It  is  said  there  was  a  fertilizer  factory  on  the  lot  on  which  the  ap- 
pellant's works  are  now  erected,  and  that  this  factory  was  used  for  the 
manufacture  of  sulphuric  acid  and  fertilizers  several  years  before  the 
plaintiff  built  his  house,  and  that  the  plaintiff  has  no  right  to  complain 
because  he  ''came  to  the  nuisance.''  But  this  constitutes  no  defence 
in  this  action.  .  .  .  The  appellant  had  no  right  to  erect  works  which 
would  be  a  nuisance  to  the  adjoining  land  owned  by  the  plaintiff,  and 
thus  measurably  control  the  uses  to  which  the  plaintiff's  land  may  in 
the  future  be  subject.  It  could  not,  by  the  use  of  its  own  land,  deprive 
the  plaintiff  of  the  lawful  use  of  his  property.  The  question  of  "  com- 
ing to  a  nuisance"  was  fully  considered  in  Bliss  v.  Hall,  4  Bing.  N.  C. 
183,  where,  in  an  action  for  a  nuisance  arising  from  carrying  on  the 
business  of  making  candles,  the  defendant  pleaded  that  he  had  car- 
ried on  his  business  at  the  same  place,  in  the  same  manner,  and  to  the 
same  extent,  three  years  before  the  plaintiff  became  possessed  of  his 
messuage.  In  sustaining  the  demurrer  to  this  plea  Tindal^  Chief 
Justice,  says:  "That  is  no  answer  to  the  complaint  in  the  declaration; 
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for  the  plaintiff  came  to  the  house  he  occupies  with  all  the  rights  which 
the  common  law  affords,  and  one  of  them  is  a  right  to  wholesome  air. 
Unless  the  defendant  shows  a  prescriptive  right  to  carry  on  his  busi- 
ness in  the  particular  place,  the  plaint^  is  entitled  to  judgment."  And 
m  Crump  v.  Lambert,  L.  R.,  3  Equity  Cases  409:  "Whether  one," 
says  Lord  Romilly,  "comes  to  the  nuisance  or  the  nuisance  comes  to 
him,  he  still  retains  his  right  to  have  the  air  that  passes  over  his  land 
pure  and  unpolluted.  .  .  ."  Jitdgmeni  affirmed} 

>  [Pboblbmb: 

The  plaintiff's  intestate  assaulted  the  defendant,  and  the  latter  while  dased 
and  unooDscious  from  the  blow,  shot  and  killed  the  former,  but  not  in  necessary 
self-defence.  Is  he  liable?  (1897,  Jenkins  v.  Hankins,  98  Tenn.  645,  41  S.  W. 
1Q28.) 

The  plaintiff,  a  member  of  a  theatrical  troupe,  left  the  defendant's  passenger 
car,  and  rode  in  the  show  car.  While  there  he  was  injured  by  defendant's 
fault,  though  he  would  not  have  been  injured  had  he  remained  in  the  passenger 
car.  Is  the  defendant  liable?  (1893,  Blake  v,  Burlington  0.  R.  &  N.  R.  Co.,  89 
la,  8.) 

The  plaintiff  with  her  husband  and  child  were  croasing  the  defendant's  bridge. 
The  child  fell  over  into  the  water,  through  a  defective  railing.  The  husband 
jumped  in  to  save  him  and  was  drowned.  Has  the  plaintiff  an  action  for  the 
husband's  death?    (1892,  Gibney  o.  State,  137  N.  Y.  1,  33  N.  £.  142.) 

The  plaintiff  was  asleep  in  the  defendant's  drinking-saloon.  Other  persona 
there  had  so  incumbered  the  place,  and  the  cook,  to  make  it  disagreeable  for 
them,  had  poured  alcohol  on  their  feet  and  set  it  afire;  the  plaintiff  had  seen 
this  and  had  joined  in  the  laughter  at  their  expense.  When  he  fell  asleep,  the 
cook  did  the  same  to  him,  and  he  was  severely  burned.'  Has  he  an  action  ? 
(1903,  Curran  v.  Olsen,  88.Minn.  307,  92  N.  W.  1124.) 

The  plaintiff  was  working  in  a  gang  at  the  defendant's  steel  foundry.  As 
the  metal  was  to  be  poured,  a  hole  in  the  vat  appeared.  To  prevent  the  burst- 
ing of  the  vat  upon  the  gang  of  workmen,  the  plaintiff  jumped  forward  and 
stopped  up  the  hole,  but  in  so  doing  he  was  splayed  by  the  molten  metal,  and 
lost  both  eyes.  If  the  defendant  was  in  fault,  may  the  plaintiff  recover?  (1898, 
Maryland  Steel  Co.  v.  Mamey,  88  Md.  482,  42  Atl.  60.) 

The  plaintiff,  hearing  a  report  that  the  defendant  had  accused  her  of  steal- 
ing, went  with  a  polioenum  to  the  defendant's  office  to  find  out  whether  the 
report  was  correct.  The  defendant  then  said  that  he  did  so  accuse  her.  For 
this  statement  by  the  defendant,  may  the  plaintiff  recover?  (1900,  Shinglemayer 
9.  Wright,  124  Mich.  230,  82  N.  W.  887.) 

The  plaintiff  ice-company  had  a  switch-track  made  into  its  premises  from  the 
defendant's  road.  The  defendant's  engine,  which  brought  the  cars  into  the  prem- 
ises, was  defective  and  frequently  emitted  sparks  which  would  set  fires.  The  ice- 
company  knew  this,  and  employed  a  man  to  follow  the  engine  and  put  out  the 
fires  so  set.  A  fire  so  set  having  done  much  damage,  may  the  ice-company  re- 
cover? (1899,  Liverpool,  L.  &.  G.  Ins.  Ck>.  v.  Southern  Pacific  Oo.,  125  Gal.  434, 
58  Pae.  55.) 

The  pliuntiff  was  a  flagman,  and  was  injured  when  he  rushed  on  the  defend- 
ant's track  to  take  off  a  woman  who  was  negligently  there  and  was  in  peril  by 
the  defendant's  fault.  Is  the  defendant  liaUe?  (1903,  Pittsburg  0.  C.  &.  St.  L. 
R.  Co.  p.  Lyndi,  69  Oh.  123,  68  N.  £.  703.) 

The  plaintiff  stood  on  the  front  edge  of  the  crowd  to  watch  the  passing  of  an 
automobile  race.  If,  by  the  fault  of  the  defendant  city  the  roadway  was  not 
properly  fenced  off  for  the  purpose,  has  the  piaintiff  an  action  for  an  injury  re- 
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oeived  by  the  swerving  of  one  of  the  cars  into  the  crowd?   (1906,  Johnson  p.  New 
Fork,  186  N.  Y.  139,  78  N.  E.  716.) 

"If  A  go  into  B's  house,  and  remove  therefrom  very  valuable  and  perish- 
able property,  which  will  be  destroyed  by  exposure  to  the  weather,  and  deposit 
the  same  upon  the  vacant  and  unincloeed  desert  claim  of  C,  then,  although  B 
has  the  privilege  to  go  upon  the  land  of  C  to  recover  his  property,  if  he  can  do 
so  without  a  breach  of  the  peace,  he  is  under  no  obligation  to  do  so,  although  he 
can  with  only  the  expenditure  of  sixty  seconds  of  time  and  by  a  walk  of  ten  yards, 
pick  up  the  imperilled  property,  and  put  it  back  into  the  house.  Would  any 
Court  uphold  a  verdict  of,  say,  $1,000  damages  for  the  loss  of  a  valuable  painting 
destroyed  by  storm  under  such  circumstances,  although  A  maUciousIy  removed 
the  picture  and  exposed  it  with  intent  to  destroy  it  ?''  (1901,  Sweeney  t;.  R.  Co., 
25  Mont.  543,  65  Pac.  912.) 

The  plaintiff's  factory  was  alongside  the  railway  track  of  the  defendant. 
A  window  had  been  broken,  and  was  left  unrepaired  for  two  or  three  days.  The 
defendant's  engine  faultily  emitted  sparks  which  entered  the  window  and  started 
a  fire.  Is  the  defendant  liable?  (1898,  Wild  v,  R.  Co.,  171  Mass.  245,  50  N.  E. 
533). 

The  plaintiff  was  riding  in  a  wagon,  and  at  a  railroad  crossing  by  the  defend- 
ant's fault  a  collision  with  the  defendant's  railroad  train  seemed  inevitably  im- 
pending. The  plaintiff  jumped  from  the  wagon,  and  was  hurt.  In  fact,  the  colli- 
sion did  not  take  place,  and  had  the  plaintiff  remained  in  the  wagon  he  would 
not  have  received  any  harm.  Is  the  defendant  liable?  (1894,  International  Gt. 
Northern  R.  Co.  v.  Neff,  87  Tex.  303,  28  S.  W.  283.) 

The  plaintiff's  land  was  injured  by  the  diversion  upon  it  of  the  water  from  a 
stream;  the  defendant's  dam,  built  on  a  third  person's  land,  had  caused  the 
diversion.  The  defendant  argued  that  the  plaintiff  could  have  stopped  the 
damage  by  removing  the  dam,  turning  the  water  to  its  old  channel,  and  filling 
up  the  excavation  caused  by  the  diversion,  and  that  therefore  the  recovery  should 
cover  only  the  cost  of  so  doing,  and  not  the  entire  loss  of  crops,  land-values,  etc. 
Is  this  plea  sound?    (1901,  Sweeney  v.  R.  Co.,  25  Mont.  543,  65  Pac.  912.) 

The  defendant's  powder  house  exploded  and  injured  the  plaintiff's  property. 
The  plaintiff  had  already  consented  to  the  use  of  her  premises  by  other  persons 
for  the  storage  of  powder,  so  that  the  district  had  become  virtually  a  powder- 
storage  district.  Is  the  defendant  excused?  (1888,  Laflin  &  Rand  P.  Co.  o. 
Rand,  30  Dl.  Ap.  321.) 

The  plaintiff's  building,  by  license  of  the  defendant  railroad,  was  constructed 
so  as  to  extend  on  to  the  defendant's  land.  It  caught  fire  by  fault  of  the  de- 
fendant. Is  the  defendant  liable?  (1894,  Sherman  v,  R.  Co.,  86  Me.  422,  30 
Atl.  69.) 

The  defendant's  employees  negligently  removed  a  service-cock  from  a  city 
water-main,  so  that  the  water  burst  loose  through  an  open  window  into  apart- 
ments where  the  plaintiff  was  caretaker.  The  plaintiff  in  attempting  to  save 
the  property  by  closing  the  window  was  drenched  with  the  water  and  her  clothes 
were  spoiled.  Has  she  an  action?  (1910,  Taylor  v.  Home  Telephone  Co.  — 
Mich.  —,  128  N.  W.  728.) 

The  defendant's  engine  approached  a  crossing  with  needless  noise  and  without 
due  care  as  to  keeping  a  lookout.  C.'s  horses,  near  the  track,  were  frightened 
and  plunged  onto  the  track.  C.  was  trying  to  control  and  remove  them,  and  the 
plaintiff,  another  teamster,  going  to  hdp  him  control  the  horses,  was  injured  by 
the  engine.  Was  this  contributory  negligence?  (1910,  Dixon  v.  N.  Y.,  N.  H.  & 
H.  R.  Co.,  207  Mass.  126,  92  N.  E.  1030.) 

Does  a  plaintiff  by  walking  upon  a  sidewalk  which  he  already  knows  to  be 
defective  assume  the  risk  of  injury,  as  matter  of  law?  (1905,  Mattoon  v.  Fuller, 
217  lU.  273,  75  N.  E.  387.) 

The  plahitiff's  land,  adjacent  to  the  defendant's  railway,  was  covered  with 
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(2)  Employee's  Assumption  of  Risk 

687.  Setmoub  0.  Maddox.  (1851,  16  Q.  B.  326,  332.)  Erle,  J.  Here  it  is 
stated  that  the  defendant  held  a  theater  in  which  he  hired  the  plaintiff  to  perform, 
that  on  part  of  the  premises  there  was  a  hole  in  the  floor  along  which  the  plaintiff 
had  to  pass  in  discharge  of  his  duty  as  a  performer,  and  that  it  was  the  duty  of 
the  defendant  to  light  the  floor  sufliciently,  so  as  to  prevent  accidents  to  those 
who  had  to  pass  along  it.  Was  any  such  duty  cast  upon  the  defendant?  I 
thmk  not.  A  person  must  make  his  own  choice  whether  he  will  accept  employ- 
ment on  premises  in  this  condition;  and,  if  he  do  accept  such  employment,  he 
must  also  make  his  own  choice  whether  he  will  pass  along  the  floor  in  the  dark  or 
cany  a  light.  If  he  sustain  injury  in  consequence  of  the  premises  not  being 
tighted,  he  has  no  right  of  action  against  the  master  who  has  not  contracted  that 
the  floor  shall  be  lighted.  .  .  . 

688.  Thomas  f7.QuABTERMAiKis.  (1887,  L.  R.  18  Q.  B.  D.  674, 685.)  Bowbn, 
L.  J.  In  the  present  instance  the  injured  person  has  fallen  into  a  more  or  less 
unfenoed  vat  open  to  view,  in  a  room  in  which  he  had  been  at  work  for  many 
months;  the  full  danger  and  risk  of  which  were  as  well  known  to  himself  as  to 
his  master  or  to  any  one  else  upon  the  premises.  The  County  Court  judge  has 
found  that  the  plaintiff  knew,  but  has  added  a  further  finding  that  the  plaintiff 
was  guilty  of  no  contributory  negligence.  .  .  . 


dry  grass  and  weeds,  and  the  fire  faultily  emitted  by  the  defendant's  engines 
set  fire  to  the  right  of  way,  whence  it  spread  to  this  dry  inflammable  material, 
and  thenoe  to  the  plaintiff's  buildings,  which  were  destroyed.  The  defendant  re- 
quested an  instruction  that  the  plaintiff's  failure  to  clear  off  the  grass,  weeds, 
and  stubble  on  his  own  land  was  negligence  per  se,  and  barred  his  recovery. 
Would  this  be  correct?    (1870,  Kellogg  t;.  Chicago  &  N.  W.  R.  Co.,  26  Wis.  223.) 

Essays: 

Charles  Warren,  "Volenti  non  fit  Injuria  in  Actions  of  Negligence."  (H.  L. 
R.,  Vni,  457.) 

Francis  H,  BoMen,  "Volimtary  Assumption  of  Risk"  (H.  L.  R.,  XX, 
14,  91.) 

T.  Beuen,  ^'Volenti  non  fit  injuria."  (Journal  of  Compar.  Legislation,  1908, 
VIU,  185.) 

Notes: 

"Assumption  of  risk:  Caged  Animals."    (C.  L.  R.,  VI,  538.) 
'Assumption  of  risk:  Initiating  member  into  Lodge."    (C.  L.  R.,  VII,  616.) 
'Avoidable  Consequences  —  Carriers."    (C.  L.  R.,  XI,  84.) 
"Injury  sustained  in  Saving  Property  endangered  by  Ajiother's  Negligence." 
(H.  L.  R,,  XXIV,  406.) 

"Duty  to  Rescuer  of  Person  Endangered  by  Defendant's  Negligence."  (H. 
L.  R.,  XXIV,  407.) 

"Injury  received  in  Attempt  to  Save  Another."    (M.  L.  R.,  II,  422.) 
Contributory  N^ligence  —  Saving  Life  "    (M.  L.  R.,  IX.  353.) 
'Contributory  Ne^gence  —  Voluntary  Acts  in  Saving  Property."  (M.  L.  R., 
IX,366.) 

"Contributory  Negligence  Imputed  to  a  Passenger."    (M.  L.  R.,  IX,  520.) 
'The  Right  of  a  Rescuer  to  Recover  Damages."    (Y.  L.  J.,  XX,  318.)] 
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(1)  Contributory  negligence  to  the  accident,  in  such  a  sense  as  to  render  the 
defendant's  breach  of  duty  no  longer  its  proximate  cause  .  .  .  [was  not  here 
found  to  exist]. 

(2)  The  duty  of  an  occupier  of  premises  which  have  an  element  of  danger  upon 
them  reaches  its  vanishing  point  in  the  case  of  those  who  are  cognizant  of  the 
full  extent  of  the  danger,  and  volimtarily  run  the  risk.  "Volenti  non  fit  injuria." 
.  .  .  It  is  no  doubt  true  that  the  knowledge  on  the  part  of  the  injured  person  which 
will  prevent  him  from  alleging  negligence  against  the  occupier  must  be  a  knowl- 
edge imder  such  circumstances  as  leads  necessarily  to  the  concluaon  that  the 
whole  risk  was  voluntarily  incurred.  The  maxim,  be  it  observed,  is  not  "scierUi 
non  fit  injuria,"  but  *' volenti"  It  is  plain  that  mere  knowledge  may  not  be  a  oon- 
elusive  defence.  .  .  .  But  when  it  is  a  knowledge  under  circumstances  that  leave 
no  inference  open  but  one,  viz.,  that  the  risk  has  been  voluntarily  encountered, 
the  defence  seems  to  me  complete. 

In  finding  that  the  defendant  was  guilty  of  no  contributory  negligence,  the 
County  Court  judge  has  left  untouched  the  above  defence,  which  is  outside  the 
principle  of  contributory  negligence  altogether.  :  .  .  The  doctrine  of  "volenti 
non  fit  injuria"  stands  outside  the  defence  of  contributory  n^ligence  and  is  in 
no  way  limited  by  it.  In  individual  instances  the  two  ideas  sometimes  seem  to 
cover  the  same  ground,  but  carelessness  is  not  the  same  thing  as  intelligent 
choice,  and  the  Latin  maxim  often  applies  when  there  has  been  no  carelessness  at 
all.  .  .  .  These  two  defences,  that  which  rests  on  the  doctrine  "volenti  non  fit 
injuria"  and  that  which  is  populariy  described  as  contributory  negligence,  are 
quite  different.  .  .  .  Here,  on  the  plain  facts  of  the  case,  knowledge  on  the 
plaintiff's  part  can  mean  only  one  thing.  For  many  months  the  plaintiff,  a  man 
of  full  intelligence,  had  seen  that  vat  —  known  all  about  it  —  appreciated  its 
danger  —  elected  to  continue  working  near  it.  It  seems  to  me  that  legal  lan- 
guage has  no  meaning  unless  it  were  held  that  knowledge  such  as  this  amounts 
to  a  voluntary  encountering  of  the  risk.  .  .  . 

689.  SiOTH  V,  Baker.  (1891,  Appeal  Cases  325,  334.)  Lord  Halsbury, 
L.  C.  The  action  was  an  action  in  which  the  plaintiff  sued  his  employeiB  for 
injuries  sustained  while  in  the  course  of  working  in  their  employment.  .  .  .  Oc- 
casionally, though  not  invariably,  the  stones  lifted  by  the  crane  were  swung  over 
the  place  where  the  plaintiff  was  employed,  and  on  the  occasion  which  gave  rise 
to  the  action  a  stone  was  swung  over  the  plaintiff,  and  from  some  cause  not 
explained  and  not  attempted  to  be  explained,  the  stone  slipped  from  the  crane, 
fell  upon  the  plaintiff,  and  did  him  serious  injury.  .  .  .  The  plaintiff  said  he 
had  been  long  enough  at  work  to  know  that  it  was  dangerous,  and  another 
fellow-workman  in  his  hearing  complained  that  it  was  a  dangerous  practice.  .  .  . 

The  question  of  law  that  seems  to  be  in  debate  is  whether  upon  these  facte, 
and  on  an  occasion  when  the  very  form  of  his  employment  prevented  him  look- 
ing out  for  himself,  he  consented  to  undergo  this  particular  risk,  and  so  disenti- 
tled himself  to  recover  when  a  stone  was  negligently  shmg  over  his  head  or 
negligently  permitted  to  fall  on  him  and  do  him  injury. 

My  Lords,  I  am  of  opinion  that  the  application  of  the  maxim  "Volenti  non 
fit  injuria  "  is  not  warranted  by  these  facts.  I  do  not  think  the  plaintiff  did  con- 
sent at  all.  .  .  .  It  appears  to  me*  that  the  proposition  upon  which  the  defend- 
ants must  rely  must  be  a  far  wider  one  than  is  involved  in  the  maxim,  "Volenti 
non  fit  injuria."  I  think  th^y  must  go  to  the  extent  of  paying  that  wherever  a 
person  knows  there  is  a  risk  of  injury  to  himself,  he  debars  himself  from  any 
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right  of  complaint  if  an  injury  should  happen  to  him  in  doing  anything  which 
involves  that  risk.  For  this  purpose,  and  in  order  to  test  this  proposition,  we 
have  nothing  to  do  with  the  relation  of  employer  and  employed*  The  maxim 
-in  its  application  in  the  law  is  not  so  limited;  but  where  it  applies,  it  applies 
equally  to  a  stranger  as  to  any  one  else;  and  if  applicable  to  the  extent  that  is 
now  insisted  on,  no  person  ever  ought  to  have  been  awarded  damages  for  being 
run  over  in  London  streets;  for  no  one  (at  all  events  some  years  ago,  before  the 
admirable  poUce  regulations  of  later  years)  could  have  crossed  London  streets 
without  knowing  that  there  was  a  risk  of  being  run  over. 

It  is,  of  course,  impossible  to  maintain  a  proposition  so  wide  as  is  involved  in 
the  example  I  have  just  given.  .  .  .  Bowen,  L.  J.,  carefully  points  out  in  the 
earlier  case  (Thomas  v,  Quartermaine)  that  the  maxim  is  not  **ScienH  non  fit 
injuria,"  but  **  Volenti  non  fit  injuria."  ...  I  am  of  opinion  myself,  that  in 
order  to  defeat  a  plaintiffs  right  by  the  application  of  the  maxim  relied  on,  who 
would  otherwise  be  entitled  to  recover,  we  ought  to  be  able  to  aflirm  that  he  con- 
sented to  the  particular  thing  being  done  which  would  involve  the  risk,  and  con- 
sented to  take  the  risk  upon  himself.  It  is  manifest  that  if  the  proposition  which 
I  have  just  enunciated  be  applied  to  this  case,  the  maxim  could  here  have  no 
application.  .  .  . 

As  I  have  intimated  before,  I  do  not  deny  that  a  particular  consent  may  be 
inferred  from  a  general  course  of  conduct.  Every  sailor  who  mounts  the  rigpng 
of  a  ship  knows  and  appreciates  the  risk  he  is  encountering.  The  act  is  his  own, 
and  he  cannot  be  said  not  to  consent  to  the  thing  which  he  himself  is  doing.  And 
examples  might  be  indefinitely  multiplied  where  the  essential  cause  of  the  risk 
is  the  act  of  the  complaining  plaintiff  himself,  and  where,  therefore,  the  applica- 
tion of  the  maxim,  ''Volenti  non  fit  injuria,"  is  completely  justified.  .  .  . 

Lord  Watson.  The  maxim,  "Volenti  non  fit  injuria,"  originally  borrowed 
from  the  dvil  law,  has  lost  much  of  its  Uteral  significance.  A  free  citizen  of 
Rome  who,  in  concert  with  another,  permitted  himself  to  be  sold  as  a  slave,  in 
order  that  he  might  share  in  the  price,  suffered  a  serious  injury;  but  he  was  in 
the  strictest  sense  of  the  term  '^volens."  The  same  can  hardly  be  said  of  a  slater 
who  is  injured  by  a  fall  from  the  roof  of  a  house ;  although  he  too  may  be  "  volens" 
in  the  sense  of  English  law.  In  its  application  to  questions  between  the  employer 
and  the  employed,  the  maxim,  as  now  used,  generally  imports  that  the  workman 
had  either  expressly  or  by  implication  agreed  to  take  upon  himself  the  risk  at- 
tendant upon  the  particular  work  which  he  was  engaged  to  perform,  and  from 
which  he  has  suffered  injury.  The  question  which  has  most  frequently  to  be 
considered  is  not  whether  he  voluntarily  and  rashly  exposed  himself  to  injury, 
but  whether  he  agreed  that,  if  injury  should  befall  him,  the  risk  was  to  be  lus 
and  not  his  master's.  .  .  . 

600.  ScHiiSMMBB  V.  Buffalo,  Rochester,  akd  Pittsburg  R.  Ck).  (1906, 
205  U.  S.  1|  11.)  Holmes,  J.  It  is  enacted  by  f  8  of  the  Act  that  any  employee 
injured  by  any  car  in  use  contrary  to  the  provisions  of  the  Act,  shall  not  be 
deemed  to  have  assumed  the  risk  thereby  occasioned,  although  continuing  in 
the  employment  of  the  carrier  after  the  unlawful  use  had  been  brought  to  his 
knowledge.  An  early,  if  not  the  earliest,  application  of  the  phrase  "assumption 
of  risk"  was  the  establishment  of  the  exception  to  the  liability  of  a  master  for 
the  negjigenoe  of  his  servant  when  the  person  injured  was  a  fellow  servant  of  the 
negligent  man.  .  .  .  But,  at  the  present  time,  the  notion  is  not  confined  to  risks 
of  such  negligence.     It  is  extendedi  as  in  this  statute  it  plainly  is  extended,  to 
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dangerous  oonditions  (as  of  machinery,  premises  and  the  like)  which  the  in- 
jured party  understood  and  appreciated  when  he  submitted  his  person  to  them. 
In  this  class  of  cases  the  risk  is  said  to  be  assumed  because  a  person  who  freely 
and  voluntarily  encounters  it  has  only  himself  to  thank  if  harm  comes,  on  a  gen- 
eral principle  of  our  law.  .  .  .  Assumption  of  risk  in  this  broad  sense  obviously 
shades  into  negligence  as  conmionly  understood.  Negligence  consists  in  con- 
duct which  common  experience  or  the  special  knowledge  of  the  actor  shows  ta 
be  so  likely  to  produce  the  result  complained  of,  under  the  circumstances  known 
to  the  actor,  that  he  is  held  answerable  for  that  result,  although  it  was  not  cer- 
tain, intended,  or  foreseen.  He  is  held  to  assume  the  risk  upon  the  same  ground. 
Choctaw,  Oklahoma  &  Gulf  R.  R.  Co.  v.  McDade,  191  U.  S.  64,  68.  Apart  from 
the  notion  of  contract,  rather  shadowy  as  applied  to  this  broad  form  of  the  latter 
conception,  the  practical  difference  of  the  two  ideas  is  in  the  degree  of  their  prox- 
imity to  the  particular  harm.  The  preliminary  conduct  of  getting  into  the  dan- 
gerous employment  or  relation  is  said  to  be  accompanied  by  assumption  of  the 
risk.  The  act  more  immediately  leading  to  a  specific  accident  is  called  negli- 
gent.   But  the  difference  between  the  two  is  one  of  degree  rather  than  of  kind. 


rp 
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SUB-TITLE  (IV):  PLAINTIFF  A  JUkT^-BKBAKER 

692.  JusTiNiANUS.  Digeataf  XXIV ^  3,  39  (Papiniaiuis).  Ea  lege,  quam 
ambo  contempserunty  neuter  vindicetur;  par  enim  deKcta  mutua  pensatione 
diasolvitiir. 

Ibid.  L,  17, 154  (Ulpianus).  Cum  par  delictum  est  duorum,  semper  oneratur 
petitor,  et  melior  babetur  possessoris  causa. 

693.  Herbebt  Bboom.  A  Selection  of  Legal  Maxims.  (3d  ed.,  1852,  pp.  566, 
567,  571,  209,  220.)  **Cum  par  delictum  est  duorum,  semper  oneratur  petitor  et 
Tndior  habetur  possessoris  catua.*'  ...  It  seems  that  the  true  test  for  deter- 
mining whether  or  not  the  objection  that  the  plaintiff  and  defendant  were  in 
pari  delicto  can  be  sustained,  b  by  considering  whether  the  plaintiff  can  make 
out  his  case  otherwise  than  through  the  medium  and  by  the  aid  of  the  illegal 
transaction  to  which  he  was  himself  a  party.  .  .  . 

*'Ex  Dole  Malo  rum  oritur  Actio  J*  (Ck>wp.  343.)  (A  right  of  action  cannot 
aiise  out  of  fraud.)  It  has  been  thought  convenient  to  place  the  above  maxim 
in  close  proximity  to  that  which  precedes  it,  because  these  two  important  rules 
of  law  are  intimately  related  to  each  other,  and  the  cases  which  have  already 
been  cited  in  illustration  of  the  rule  as  to  par  delictum  may  be  referred  to  gener- 
ally as  establishing  and  justifying  the  position,  that  an  action  cannot  be  sus- 
tained which  is  founded  in  fraud,  or  which  springps  ex  turpi  causa.  .  .  . 

"Ntdlus  commodum  capers  potest  de  injuria  sua  propria.**  (Co.  Litt.  148,  b.) 
(No  man  shall  take  advantage  of  his  own  wrong.)  It  is  a  maxim  of  law,  recognized 
and  established,  that  no  man  shall  take  advantage  of  his  own  wrong.  ...  In 
conclusion,  we  may  remark  that  the  rule  above  illustrated  is,  in  principle,  very 
closely  allied  to  the  maxim  "ex  dolo  malo  non  oritur  actio,''  which  is  likewise  of 
very  general  application,  and  will  be  treated  of  more  conveniently  hereafter  in 
the  Chapter  upon  Contracts.  The  latter  maxim  is,  indeed,  included,  in  that 
already  noticed;  for  it  is  clear,  that,  since  a  man  cannot  be  permitted  to  take 
advantage  of  his  own  wrong,  he  will  not  be  allowed  to  found  any  claim  upon 
his  own  iniquity  —  ''Nemo  ex  proprio  dolo  consequitur  actionem;"  and,  as 
we  commenced  with  observing,  "frustra  legpbs  auxilium  quaerit  qui  in  legem 
committlt." 


694.  HoLMAN  V.  Johnson.  (1775,  Cowp.  341.)  Lord  Mansfield,  C.  J. 
The  objection,  that  a  contract  is  immoral  or  illegal  as  between  plaintiff  and  de- 
fendant, soimds  at  aU  times  very  ill  in  the  mouth  of  the  defendant.  It  is  not 
for  his  sake,  however,  that  the  objection  is  ever  allowed;  but  it  is  founded  in 
general  principles  of  policy,  which  the  defendant  has  the  advantage  of,  contrary 
to  the  real  justice,  as  between  him  and  the  plaintiff,  by  accident,  if  I  may  so  say. 
The  principle  of  public  policy  is  this:  "ex  dolo  malo  non  oritiu:  actio."  No 
Court  will  lend  its  aid  to  a  man  who  founds  his  cause  of  action  upon  an  immoral 
or  an  illegal  act.  If  from  the  plaintiff's  own  stating  or  otherwise,  the  cause  of 
action  appears  to  arise  "ex  turpi  causa,''  or  the  transgression  of  a  positive  law 
of  this  country,  there  the  Court  says  he  has  no  right  to  be  assisted.  It  is  upon 
that  ground  the  Court  goes;  not  for  the  sake  of  the  defendant,  but  because  the 
will  not  lend  their  aid  to  such  a  plaintiff.  So  if  the  plaintiff  and  defendant  were 
to  change  sides,  and  the  defendant  was  to  bring  his  action  against  the  plaintiff, 
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the  latter  would  then  have  the  advantage  of  it;  for  where  both  are  equally  in 
fault,  ''potior  eet  conditio  defendentis/'  .  •  . 


695.    BROMLEY  v.  WALLACE 
Common  Pleas.    1803 

4  E8p,  237 

This  was  an  action  for  criminal  conversation  with  the  plaintiff's 
wife.  Plea  of  not  guilty.  The  plaintiff  and  defendant  were  both  sur- 
geons in  the  navy.  The  plaintiff  proved  his  marriage,  and  the  seduc- 
tion of  his  wife;  and  there  rested  his  case. 

LenSf  Serjt.,  for  the  defendant,  stated  his  defence  to  be,  that  the 
plaintiff  had  so  conducted  himself  towards  his  wife,  that  he  was  not 
entitled  to  any  damages,  or  perhaps  to  be  nonsuited:  That  the  action 
was  founded  on  the  injury  which  the  plaintiff  sustained  from  the  loss 
of  the  society  and  comfort  of  his  wife:  That  here  the  plaintiff  had 
sustained  no  such  loss,  as  he  had  shown  the  greatest  indifference  and 
want  of  affection  to  her:  That,  in  proof  of  this,  he  should  shew,  that 
while  she  lay  dangerously  ill  at  Yarmouth  for  five  weeks,  and  the  ship 
to  which  he  belonged  lay  in  Yarmouth  Roads,  he  landed  almost  daily 
from  the  ship,  and  was  at  the  door  where  his  wife  was  then  confined, 
without  visiting  her,  or  shewing  any  manner  of  concern,  anxiety,  or 
regard  for  her:  That  during  the  same  time  he  contracted  the  venereal 
distemper;  and  lastly.  That  during  his  wife's  illness,  he  had  miscon- 
ducted himself  with  the  maid-servant  of  his  family.  Of  these  facts  he 
gave  some  evidence;  but  not  to  the  extent  stated  in  his  opening. 

Lord  Alvanlet,  in  summing  up  to  the  jury,  said.  That  what  the  de- 
fendant's counsel  had  stated,  went  to  the  damages  only:  That  he  was 
aware,  the  late  Lord  Kenton  had  laid  down  a  different  doctrine ;  ^ 
and  had  held  that  such  evidence  went  to  the  ground  of  the  action  itself. 
He  [Lord  Alvanlet]  thought  differently.  He  was  of  opinion,  that  the 
infidelity  or  misconduct  of  the  husband  could  never  be  set  up  as  a  legal 
defence  to  the  adultery  of  the  wife;  that  alone  which  struck  him  as 
furnishing  any  defence  was,  where  the  husband  was  accessary  to  his 
own  dishonor;  he  could  not  then  complain  of  an  injury  which  he  had 
brought  on  himself,  and  had  consented  to;  but  that  the  wife  had  been 
injured  by  the  husband's  misconduct,  could  not  warrant  her  in  injuring 
him  in  that  way,  which  was  the  keenest  of  all  injuries.  He  therefore 
directed  the  jury  to  consider  the  evidence  as  going  in  mitigation  of 
the  damages  only,  and  not  as  furnishing  an  answer  to  the  action,  or 
as  entitling  the  defendant  to  a  verdict. 

Verdict  £200  damages. 

Shepherd,  Serjt.,  and  Marryatt  for  the  plaintiff. 

Lens,  Serjt.,  and for  the  defendant. 

»  [In  Wyndham  v.  Wycombe,  4  Eap.  16,  —  Ed.] 
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696.  Jaicbs  BoBWSLL.  Ltfe  of  SamudJohnsan,  LL.D.  (1791,  ed.  Dent,  vol. 
I,  p.  19.)  I  repeated  to  him  [Johnson]  an  argument  of  a  lady  of  my  aequaintanoe 
who  maintained,  that  her  husband's  having  been  guilty  of  numberless  infideli« 
ties,  released  her  from  conjugal  obligations,  because  they  were  reciprocal.  Johrir' 
son.  ''This  is  miserable  stuff,  Sir.  To  the  contract  of  marriage,  besides  the  man 
and  wife,  there  is  a  third  party  —  Society;  and  if  it  be  considered  as  a  vow  — 
God;  and,  therefore,  it  cannot  be  dissolved  by  their  consent  alone.  Laws  are 
not  made  for  particular  cases,  but  for  men  in  general.  A  woman  may  be  un<* 
happy  with  her  husband;  but  she  cannot  be  freed  from  him  without  the  appro- 
bation of  the  civil  and  ecclesiastical  power.  A  man  may  be  unhappy,  because 
he  is  not  so  rich  as  another;  but  he  is  not  to  seixe  upon  another's  property  with 
his  own  hand.''  BonoeU,  ''But,  Sir,  this  lady  does  not  want  that  the  contract 
should  be  dissolved;  she  only  argues  that  she  may  indulge  herself  in  gallantries 
with  equal  freedom  as  her  husband  does,  provided  she  takes  care  not  to  intro- 
duce a  spurious  issue  into  his  family.  You  know,  Sir,  what  Macrobius  has  told 
of  Julia."  ^  Johnson.    ''This  lady  of  yours,  Sir,  I  think,  is  very  fit  for  a  brothel." 

697.  William  Makepeacb  Thack^bat.  Damages,  Two  Hundred  Pounds, 
(Ballads,  Nelson  ed.,  p.  576.)  * 

Special  Jurymen  of  England!  who  admire  your  country's  laws. 
And  proclaim  a  British  jury  worthy  of  the  realm's  applause. 
Gaily  compliment  each  other  at  the  issue  of  a  cause 
Which  was  tried  at  Guildford  'sizes,  this  day  week  as  ever  was. 

Unto  that  august  tribunal  comes  a  gentleman  in  grief 

(Special  was  the  British  Jury,  and  the  Judge  the  Baron  Chief) 

Qomes  a  British  man  and  husband,  asking  of  the  law  relief, 

For  his  wife  was  stolen  from  him;  he  'd  have  vengeance  on  the  thief. 

Yes,  his  wife,  the  blessed  treasure  with  the  which  his  life  was  crowned, 
Wickedly  was  ravished  from  him  by  a  hypocrite  profoimd; 
And  he  comes  before  twelve  Britons,  men  for  sense  and  truth  renowned. 
To  award  him  for  his  damage,  twenty  hundred  sterling  pound. 

He  by  counsel  and  attorney  there  at  Guildford  does  appear. 
Asking  damage  of  the  villain  who  seduced  his  lady  dear. 
But  I  can't  help  asking,  though  the  lady's  guilt  was  all  too  clear. 
And  though  guilty  the  defendant,  was  n't  the  plaintiff  rather  queer? 

first  the  lady's  mother  spoke,  and  said  she  'd  seen  her  daughter  cry 
But  a  fortnight  after  marriage  —  early  times  for  piping  eye. 
Six  months  after,  things  were  worse,  and  the  piping  eye  was  black, 
And  this  gallant  British  husband  caned  his.  wife  upon  the  back. 

Three  months  after  they  were  married,  husband  pushed  her  to  the  door. 
Told  her  to  be  off  and  leave  him,  for  he  wanted  her  no  more. 
As  she  would  not  go,  why  he  went  —  thrice  he  left  his  lady  dear; 
Left  her  too,  without  a  penny,  for  more  than  a  quarter  of  a  year.  .  •  • 

Sarah  Green,  another  witness,  clear  did  to  the  jury  note 

How  she  saw  this  honest  fellow  seize  his  lady  by  the  throat; 

How  he  cursed  her  and  abused  her,  beating  her  into  a  fit. 

Till  the  pitying  next-door  neighbours  crossed  the  wall  and  witnessed  it.  .  .  • 

I  "  Nunquam  enim  nisi  plena  tollo  vectorem."  —  Lib*  ii.  c.  vi. 


174  III.    THE  EXCUSE  ELEMENT  No.  697 

Pollock,  C.  B.,  charged  the  Juiy;  said  the  woman's  guilt  was  clear. 
That  was  not  the  point,  however,  which  the  Jury  came  to  hear; 
But  the  damage  to  determine  which,  as  it  should  true  appear, 
This  most  tender-hearted  husband,  who  so  used  his  lady  dear  — 

Beat  her,  kicked  her,  caned  her,  cursed  her,  left  her  eftarving,  year  by  year, 
Flung  her  from  him,  parted  from  her,  wrung  her  neck,  and  boxed  her  ear  — 
What  the  reasonable  damage  this  afflicted  man  could  claim, 
By  the  loss  of  the  affections  of  this  guilty,  graceless  dame? 

Then  the  honest  British  Twelve,  to  each  other  turning  round, 
Laid  their  clever  heads  together  with  a  wisdom  most  profound; 
And  towards  his  lordship  looking,  spoke  the  foreman  wisfe  and  sound  — 
My  Lord,  we  find  for  this  here  plaintiff,  damages  two  hundred  pound.'' 


it 


So,  God  bless  the  Special  Jury,  pride  and  joy  of  English  ground; 
And  the  happy  land  of  England,  where  true  justice  does  abound  I 
British  jurymen  and  husbands,  let  us  hail  this  verdict  proper: 
If  a  British  wife  offends  you,  Britons,  you  've  a  ri^t  to  whop  her. 

Though  you  promised  to  protect  her,  though  you  promised  to  defend  her. 
You  are  welcome  to  neglect  her;  to  the  devil  you  may  send  her; 
You  may  strike  her,  curse,  abuse  her  —  so  declares  our  law  renowned  — 
And  if  after  this  you  lose  her,  why  you  're  paid  two  hundred  pound. 


698.    WINTER  v.   HENN 

Nisi  Prius.     1831 
4  C.  <fc  P.  494 

[Printed  anUy  as  No.  612.] 

699.    FINNERTY  v.  TIPPER 
Common  Pleas.    1809 

2  Camp,  72,  75 

This  was  an  action  for  a  libel  published  in  a  periodical  work,  called 
"The  Satirist,  or  Monthly  Meteor,"  which  stated  (amongst  other 
things)  that  the  plaintiff,  being  prosecuted  by  the  Attorney-General, 
had  fled  the  country,  that  he  might  save  himself  from  the  pillory.  .  .  . 

Shepherd,  Serjeant,  for  the  defendant,  proposed  to  prove,  by  way  of 
complete  answer  to  the  action,  that  the  plaintiff  had  proposed,  as  a 
question  for  discussion  in  a  public  debating  society,  of  which  he  was 
manager,  "Whether  [the  defendant]  the  editor  of  the  Satirist,  or  a 
notorious  pickpocket,  was  the  greater  nuisance  to  society;"  that  he 
had  caused  boards,  with  the  question  printed  upon  them  in  large 
characteps,  to  be  carried  through  the  streets;  and  that  when  the  ques- 
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tion  came  in,  he  took  an  active  part  in  the  debate,  giving  the  decided 
preference  to  the  pickpocket.  These  facts,  it  was  contended,  on  the 
authority  of  Anthony  Pasquin's  case,  before  Lord  Kenyon,^  would 
entitle  the  defendant  to  a  verdict. 

Sir  James  Mansfield.  I  cannot  go  so  far  as  Lord  Kenton  is  stated 
to  have  done.  The  decision  of  that  case,  I  rather  think,  was  incorrect 
in  point  of  form,  though  it  was  correct  in  point  of  justice.  If  a  man 
is  in  the  habit  of  libelling  others,  he  complains  with  a  very  bad  grace 
of  being  libelled  himself,  and  he  cannot  be  supposed  to  suffer  much 
injury  from  this  source.  But  I  cannot  say  that  he  suffers  none,  or  that 
he  loses  his  right  to  maintain  any  such  action.  The  evidence  opened 
does  not  amount  to  an  absolute  defence  in  law,  but  will  be  most  essen- 
tial with  respect  to  the  damages.  If  two  men  are  concerned  in  pub- 
lishing monstrous  libels  against  each  other  every  day,  there  can  be  no 
claim  to  damages  on  either  side. 

Verdict  for  the  plaintiff.     Damages,  Is. 

Best,  Serjeant,  Clifford,  and  Adolphus,  for  the  plaintiff. 

Shepherd,  Vaughan,  and  MarUey,  Serjeants,  for  the  defendant. 


700.    STOCKDALE  v.  ONWHYN 

Queen's  Bench.    1826 
6  B.  <fc  C.  173 

Case,  for  publishing  and  exposing  to  sale,  and  selling,  without  the 
consent  of  the  plaintiff,  divers,  to  wit,  5000  copies  of  a  certain  work 
called  the  Memoirs  of  Harriette  Wilson,  copied  from  a  book  which  the 
plaintiff  had  printed,  and  of  which  he  was  the  first  publisher.  Plea, 
not  guilty.  At  the  trial  before  Abbott,  C.  J.,  at  the  Westminster 
sittings  after  last  Michaelmas  term,  it  appeared  that  the  work  in 
question  professed  to  be  a  history  of  the  amours  of  a  courtezan,  that 
some  parts  of  it  were  libellous  upon  individuals,  and  other  parts  very 
licentious.  The  Lord  Chief  Justice  was  of  opinion  that  such  a  work 
was  not  entitled  to  the  protection  of  the  law,  and  directed  a  nonsuit; 
and  now, 

Brougham  moved  for  a  rule  nisi  for  a  new  trial.  The  doctrine  that 
a  publisher  can  have  no  property  in  such  a  work  as  that  which  the 
defendant  is  alleged  to  have  pirated,  rests  entirely  upon  the  dictum 
of  Eyre,  C.  J.,  in  a  case  tried  before  him  at  Warwick.  In  Walcot  v. 
Walker  (7  Ves.  jun.  1),  and  Southey  v.  Sherwood  (2  Mer.  435),  Lord 

*  Action  for  libel  in  criticising  the  plwntiff's  published  writings.  When  it 
appeared  that  the  plaintiff's  writings  were  themselves  of  a  libellous  and 
scandalous  nature,  ''Lord  Kenyon  threw  his  parchment  at  his  head,  and 
dismissed  him  with  infamy.^'  (Anthony  Pasquin's  Case,  cited  in  1  Camp. 
351.) 
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Eldon  relied  upon  it,  when  he  refused  to  grant  an  injunction  to  re- 
strain the  sale  of  copies  of  what  he  considered  immoral  works.  The 
cases  in  equity  cannot  weigh  much  against  the  present  claim,  they 
leave  the  question  of  law  quite  where  it  was  before;  for  it  is  one  thing 
to  refuse  the  special  protection  of  an  injimction,  and  another  to  say 
that  there  can  be  no  property  in  the  book.  .  .  . 

Abbott,  C.  J.  This  was  an  action  brought  for  the  purpose  of  re- 
covering a  compensation  in  damages  for  the  loss  alleged  to  have  been 
sustained  by  the  pubUcation  of  a  copy  of  a  book  which  had  been  first 
published  by  the  plaintiff.  At  the  trial  it  was  in  proof  that  the  work 
professed  to  be  a  history  of  the  amours  of  a  courtezan,  that  it  con- 
tained in  some  parts  matter  highly  indecent,  and  in  others  matter  of 
a  slanderous  nature  upon  persons  named  in  the  work.  The  question 
then  is,  whether  the  first  publisher  can  claim  a  compensation  in  damages 
for  a  loss  sustained  by  an  injury  done  to  the  sale  of  such  a  work.  In 
order  to  establish  such  a  claim,  he  must,  in  the  first  place,  shew  a  right 
to  sell;  for  if  he  has  not  that  right,  he  cannot  sustain  any  loss  by  an 
injury  to  the  sale.  Now  I  am  certain  no  lawyer  can  say  that  the  sale 
of  each  copy  of  this  work  is  not  an  offence  against  the  law.  How  then 
can  we  hold  that  by  the  first  publication  of  such  a  work,  a  right  of 
action  can  be  given  against  any  person  who  afterwards  publishes 
it?  .  .  : 

HoLROYD,  J.  The  ground  of  action  upon  which  the  plaintiff  pro- 
ceeds, is  an  alleged  injury  to  his  supposed  right  of  publication.  But  I 
am  at  a  loss  to  know  how  any  such  injury  can  be  sustained,  if  the  work 
be  such  that  he  has  no  right  to  publish  it.  .  .  . 

Rule  refused. 

701.    LEATHER  CLOTH  COMPANY  LIMITED  x.  AMERICAN 
LEATHER  CLOTH  COMPANY  LIMITED 

Chancery  Court.     1863 
4  De  G.,  J.  &  S.  137 

This  was  an  appeal  by  the  defendants  from  a  decree  made  by  the 
Vice-Chancellor  Wood  upon  the  hearing  of  the  cause,  whereby  His 
Honour  granted,  with  costs,  a  perp>etual  injunction,  restraining  them 
from  selling  or  exposing  for  sale  or  procuring  to  be  sold  any  leather 
cloth  or  any  fabric  or  article  similar  thereto  having  affixed  thereon  such 
stamp  or  trade  mark  with  the  name  L.  R.  &  C.  P.  Crockett,  or  in  the 
name  of  Crockett  &  Co.,  introduced  thereon  in  such  manner  as  by  col- 
ourable imitation,  or  otherwise,  to  represent  the  fabric  or  article  man- 
ufactured or  sold  by  the  appellants  as  being  the  same  fabric  or  article 
as  that  manufactured  and  sold  by  the  respondents,  the  plaintiffs  in  the 
suit,  or  as  being  the  fabric  or  article  known  as  Crockett's  leather  cloth. 
.  .  .  The  facts  .  .  .  sufficiently  appear  from  the  Lord  Chancellor's 
judgment.  .  .  . 
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Sir  Httgh  Caimg  and  Mr.  Dickinson  appeared  for  the  respondents, 
and 

Mr.  RoU  and  Mr.  Fischer,  for  the  appellants.  .  .  . 

At  the  conclusion  of  the  arguments,  his  Lordship  reserved  his 
judgment. 

Dec  21.  The  Lord  Chancellor.  Upon  a  review  of  the  numerous 
cases  which  have  been  decided  in  this  Court  on  the  subject  of  trade 
marks,  there  appears  to  be  some  unc^tainty  and  want  of  precision  in 
the  language  of  different  Judges  as  to  the  ground  on  which  a  Court  of 
Equity  interferes  to  protect  the  enjoyment  of  a  trade  mark,  and  also 
on  the  question  whether  the  right  to  use  a  trade  mark  admits  of  being 
sold  and  transfeired  by  one  man  to  another.  .  .  .  The  true  principle 
therefore  would  seem  to  be,  that  the  jiu*isdiction  of  the  Court  in  the 
protection  given  to  trade  marks  rests  upon  propai:y,  and  that  the  Court 
interferes  by  injunction,  because  that  is  the  only  mode  by  which 
property  of  this  description  can  be  effectually  protected. 

The  same  things  are  necessary  to  constitute  a  title  to  relief  in  equity 
in  the  case  of  the  infringement  of  the  right  to  a  trade  mark,  as  in  the 
case  of  the  violation  of  any  other  right  of  property.  But  when  the  owner 
of  a  trade  mark  applies  for  an  injunction  to  restrain  the  defendant  from 
injuring  his  property  by  making  false  representations  to  the  public,  it 
is  essential  that  the  plaintiff  should  not  in  his  trade  mark,  or  in  the 
business  connected  with  it,  be  himself  guilty  of  any  false  or  misleading 
representation;  for,  if  the  plaintiff  makes  any  material  fake  state- 
ment in  connection  with  the  property  he  seeks  to  protect,  he  loses, 
and  very  justly,  his  right  to  claim  the  assistance  of  a  Court  of  Equity. 

The  question  then  arises,  what  amounts  to  a  material  false  represen- 
tation? .  .  .  Where  any  symbol  or  label  claimed  as  a  trade  mark  is  so 
oonstructed  or  worded  as  to  make  or  contain  a  distinct  assertion,  which 
is  false,  I  think  no  property  can  be  claimed  on  it,  or,  in  other  words,  the 
right  to  the  exclusive  use  of  it  cannot  be  maintained.  To  sell  an  article 
stamped  with  a  false  statement  is,  pro  tanto,  an  imposition  on  the 
public,  and  therefore,  in  the  case  supposed,  the  plaintiff  and  defendant 
would  be  both  in  pari  delicto.    This  is  consistent  with  many  decided 


These  observations  seem  to  apply  to  the  case  now  to  be  decided.  The 
plaintiffs  are  an  English  company  formed  in  1857,  with  limited  liability, 
for  the  purpose  of  making  and  selling  an  article  called  leather  cloth. 
They  bought  the  business  from  an  American  company,  which  was 
formed  for  the  purpose  of  carrying  on  this  manufacture  at  New  Jersey, 
in  the  United  States  of  America,  and  at  West  Ham,  in  the  County  of 
Essex.  The  name  of  that  company  was  "The  Crockett  International 
Leather  Cloth  Company."  The  original  inventors  and  manufacturers 
of  this  article  called  "leather  cloth"  were  a  firm  of  Crockett  &  Co., 
in  the  United  States,  who,  on  the  formation  of  the  International  Com- 
pany, ceased  to  carry  on  a  separate  business,  and  became  shareholders 
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in  the  company,  but  have  since  resumed  business  and  are  now  manu- 
facturers of  leather  cloth  in  the  United  States.  The  International 
Company  by  its  agents  obtained,  in  the  month  of  January,  1856,  an 
English  patent  for  tanning  the  leather  cloth,  and  having  done  so  they 
devised  an  elaborate  label  to  be  attached  to  the  goods  manufactured  by 
them,  which  being  in  a  circular  form  has  its  circumference  formed  of 
the  words  "  Crockett  International  Leather  Cloth  Company,  Newark," 
with  the  initials  "N.  J.  U.  S.  A.-,"  meaning  New  Jersey,  United  States 
of  America,  and  also  the  words  ''West  Ham,  Essex,  England."  These 
words  and  letters  form  the  periphery  or  outer  rim  of  the  circular  label. 
Within  this  circle  at  the  top  is  the  word  "  Excelsior,"  below  which  is  an 
eagle  with  expanded  wings,  and  beneath  the  eagle  are  printed  these 
words  —  "  Crockett  &  Co.  Tanned  Leather  Cloth.  Patented  Jany. 
24, 1856.  J.  R.  &  C.  P.  Crockett,  Manufacturers."  The  International 
Leather  Cloth  Company  carried  on  business  as  leather  cloth  manufac- 
turers, both  in  the  United  States  and  in  England,  until  May,  1857. 
They  used  the  stamp  or  label  which  has  been  described  as  a  trade  mark, 
affixing  it  to  the  goods  they  manufactured.  In  May,  1857,  the  plain- 
tiffs' company  was  incorporated,  and  the  International  Company  sold 
and  assigned  to  the  plaintiffs  the  business  carried  on  by  them  at  West 
Ham,  together  with  the  English  letters  patent,  and  full  power  and 
authority  to  use  all  and  singular  the  trade  marks  that  had  been  used  by 
the  International  Company  in  their  business  in  England.  From  the 
time  of  this  sale  the  plaintiffs  have  carried  on,  and  now  carry  on,  at  a 
manufactory  at  West  Ham  the  manufacture  of  leather  cloth  according 
to  the  process  originally  introduced  by  Messrs.  Crockett  &  Co.,  and 
they  have  constantly  used  the  label  which  has  been  described^  stamping 
it  on  their  goods  of  the  first  quaUty. 

In  August,  1861,  the  defendants  were  incorporated  for  the  purpose  of 
carrying  on  the  manufacture  and  sale  of  leather  cloth.  They  have 
used  as  a  trade  mark  on  goods  made  by  them  of  the  first  quality  a  stamp 
or  label  which  certainly  appears  to  have  been  formed  upon  the  model 
of  the  plaintiffs'  trade  mark.  .  .  . 

The  plaintiffs'  label  or  trade  mark,  however,  contains  the  following 
assertions  or  representations:  —  First,  that  the  articles  so  stamped  are 
goods  of  the  Crockett  International  Leather  Cloth  Company.  Sec- 
ondly, that  they  have  been  made  or  manufactured  by  J.  R.  &  C.  P. 
Crockett.  Thirdly,  that  they  are  tanned  leather  cloth.  Fourthly,  that 
the  articles  are  patented  by  a  patent  obtained  in  January,  1856;  and, 
lastly,  that  they  were  made  either  in  the  United  States  of  America,  or 
at  West  Ham,  in  England.  Each  of  these  statements  or  representa- 
tions is  untrue  when  appUed  to  the  goods  made  and  sold  by  the  plaintiffs. 

Of  these  several  untrue  statements  the  most  material  is  the  false 
representation  made  by  the  plaintiffs'  label,  that  every  piece  of  doth 
so  stamped  or  branded  is  tanned,  and  included  in  the  patent  of  January, 
1856,  which  was  a  patent  for  tanning  leather  cloth;  whereas  it  is  dear 


No.  702  A.    (IV)   PIAINTIFP  A  LAW-BREAKER  179 

upon  the  evidence  that  the  goods  made  and  sold  by  the  plaintiffs  are 
not  tanned  unless  specially  ordered,  and  that  to  the  great  bulk  of  the 
plaintiffs'  manufactures  the  words  ''tanned  and  patented"  are  unduly 
applied.  .  .  . 

There  is  a  homely  phrase,  long  current  in  this  Court,  that  a  plaintiff 
must  come  into  equity  with  dean  hands.  That  is  not  the  case  with 
the  present  plaintiffs,  whose  case  is  condemned  by  the  principles  to 
which  they  appeal,  and  I  must  therefore  reverse  the  decree  of  the  Vice- 
Chancellor  and  dismiss  their  bill;  but,  as  I  do  not  approve  of  the  con- 
duct of  the  defendants,  I  dismiss  it  without  costs. 

(This  decision  was  affirmed  on  the  plaintiffs'  appeal  to  the  House  of 
Lords,  11  H.  L.  Ca.  623.) 


702.    LAKE  SHORE  &  MICHIGAN  *  SOUTHERN  RAILWAY 

COMPANY  V.  PARKER 

Supreme  Court  of  Illinois.    1890 
131  /«.  657,  23  N,  E.  237     ^ 

Appeal  from  the  Appellate  Court  for  the  First  District;  —  heard  in 
that  court  on  appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Fkank  Baker,  Judge,  presiding. 

Mr.  Pliny  B.  Smithy  for  the  appellant:  .  .  .  The  accident  was  the 
result  of  the  violation  of  the  deceased  of  an  ordinance  of  the  town  of 
Lake.  Conduct  of  an  employee  which  will  make  a  railway  company 
liable  in  damages,  will  be  a  bar  to  an  action  for  an  injury  resulting  to 
the  employee  himself.  .  .  . 

Mr.  John  McGaffey,  and  Mr.  John  T.  Richards,  for  the  appellee: 
The  fact  that  the  train  was  [run  by  the  deceased]  more  than  twelve 
Qules  an  hour,  in  violation  of  the  ordinance,  will  not  defeat  a  right  of 
recovery.  .  .  . 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  Court: 

This  is  an  action  on  the  case,  brought  by  appellee,  against  appellant, 
for  negligently  causing  the  death  of  her  husband,  John  C.  Parker.  There 
are  two  counts  in  the  declaration,  but  in  the  usual  form,  except  that  the 
second  fails  to  allege  that  the  deceased  left,  surviving  him,  next  of  kin. 
The  negligent  act  by  which  death  was  caused  is  in  both  counts  charged 
to  be  leaving  a  certain  switch  open,  whereby  the  engine  then  driven 
by  deceased  was  diverted  from  its  track,  and  caused  to  collide  with 
another  engine  on  a  side-track.  A  trial  in  the  Circuit  Court  of  Cook 
county,  the  Hon.  Frank  Baker,  Judge,  presiding,  resulted  in  a  ver- 
dict and  judgment  for  appellee,  for  the  sum  of  S5,000,  and  costs  of 
suit.  On  appeal  to  the  Appellate  Court  for  the  First  District  that 
judgment  was  affirmed,  and  appellant  now  prosecutes  this  further 
appeal.  .  •  . 
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The  theory  of  appellee's  case  is,  that  the  employees  of  appellant  had 
negligently  left  the  switch  open,  and  in  a  condition  dangerous  to  trains 
approaching  from  the  soutli;  that  deceased  was  in  the  exercise  of 
reasonable  care  as  he  approached  the  same,  and  therefore  appellant  is 
liable.  The  first  of  these  positions  is  not  controverted  by  appellant. 
The  second  is.  strenuously  denied,  and  upon  its  determination  the 
result  of  the  case  rests.  .  .  . 

Appellant  also  offered  in  evidence  an  ordinance  of  the  town  of  Lake, 
through  which  the  train  in  question  was  running  when  the  accident 
occurred,  prohibiting  passing  trains  from  running  at  a  greater  rate  of 
speed  than  twelve  miles  an  hour.  Counsel  say  the  accident  was  the 
result  of  the  violation  of  this  ordinance,  and  therefore,  as  a  matter  of 
law,  there  can  be  no  recovery.  If  the  premise  was  correct,  the  conclu- 
sion would  be  inevitable.  But  who  is  to  determine  the  fact  as  to  what 
caused  the  accident?  It  is  remarkable  that  throughout  the  argument 
of  this  case  on  behalf  of  appellant  the  open  switch  is  lost  sight  of  entirely. 
That  was  the  fatal  cause  of  Parker's  death.  The  only  question  is.  Did 
his  conduct  so  far  contribute  to  the  accident  as  to  bar  recovery?  While 
it  is  true  that  the  omission  of  a  duty  imposed  by  positive  law  is  negli- 
gence per  se,  yet  such  negligence  becomes  actionable,  as  a  rule,  only 
when  it  causes  or  contributes  to  the  injury  complained  of  (Indian- 
apolis and  St.  Louis  Railroad  Co.  v.  Van  Patten,  Admr.,  64  111.  510). 
So  in  this  case,  while  it  may  be  said  that  running  the  train  more  than 
twelve  miles  an  hour,  in  violation  of  the  ordinance,  was  negligence  per 
se  (and  the  Court  below  so  instructed  the  jury),  yet  the  question  of 
fact  remains.  Did  that  negligence  so  far  contribute  to  the  injury  as  to 
preclude  a  recovery  by  appellee?  .  .  . 

We  find  no  substantial  errors  in  this  record,  and  the  judgments  of  the 
Circuit  and  Appellate  Courts  will  be  affirmed.         Judgmerd  affirmed. 


703.    GILMORE  t.  FULLER 
Supreme  Court  of  Illinois.    1902 

198  lU.  130,  65  AT.  E.  84 

WRrr  OP  error  to  the  Appellate  Court  of  The  Third  District;  — 
heard  in  that  court  on  writ  of  error  to  the  Circuit  Court  of  Ratt  county; 
the  Hon.  W.  G.  Cochran,  Judge,  presiding. 

This  is  an  action  of  trespass  on  the  case,  brought  on  April  7,  1899,  by 
the  defendant  in  error,  a  minor,  suing  by  his  next  friend,  Hollis  D. 
Fuller,  against  the  plaintiff  in  error,  who,  at  the  time  of  the  commence- 
ment of  the  suit,  was  also  a  minor,  but  since  the  trial  has  attained  his 
majority.  The  action  was  brought  to  recover  damages  for  a  personal 
injury.  The  trial  below  before  the  court  and  a  jury  resulted  in  verdict 
and  judgment  in  favor  of  defendant  in  error  for  the  sum  of  $1,500. 
An  appeal  was  taken  to  the  Appellate  Court,  where  the  judgment  of 
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the  Circuit  Court  of  Piatt  county  has  been  affirmed.    The  present  writ 
of  error  is  prosecuted  from  such  judgment  of  affirmance.  .  .  . 

The  facts  were  substantially  as  follows :  On  February  2, 1898,  defend- 
ant in  error  and  plaintiff  in  error  were  attending  sdiool  in  DeLand, 
Piatt  county.  Plaintiff  in  error  lived  at  the  home  of  his  father  in  the 
country,  and  defendant  in  error  with  his  mother  in  DeLiand.  On  the 
evening  of  that  day  there  was  a  wedding  at  the  residence  of  Daniel 
Hirsch,  living  about  two  miles  from  DeLand.  On  the  evening  of  that 
day  some  ten  or  twelve  boys,  including  the  parties  to  this  suit,  living 
in  the  neighborhood  of  DeLand,  met  at  the  school  house  pursuant  to 
a  previous  arrangement  to  engage  in  a  "charivari''  of  a  newly  married 
couple  at  the  house  of  Daniel  Hirsch,  living  about  a  half  mile  distant 
from  the  school  house.  They  took  from  the  school  house  a  bell,  and 
provided  themselves  with  bells,  pans,  ploughshares,  revolvers,  and  a 
shot-gun,  and  other  implements  for  making  a  noise.  They  reached 
Hirsch's  home  in  a  body  between  nine  and  ten  o'clock.  There,  with  a 
shot-gun,  revolvers,  ploughshares,  sleigh-bells,  dinner-bells,  etc.,  they 
approached  near  the  house,  where  the  guns  and  pistols  were  discharged, 
and  the  other  instruments  were  put  in  motion,  and  aU  the  noise  was 
made  which  they  could  make  with  such  instruments.  Considerable 
excitement  and  commotion  were  created  in  the  house  among  the  women. 
The  hired  man  came  to  the  gate  of  the  yard,  and  asked  them  not  to 
fire  off  fire-arms,  as  it  would  frighten  the  horses  of  the  guests  there 
hitched.  ... 

Both  defendant  in  error  and  plaintiff  in  error  participated  in  this 
"charivari,"  and  were  so  engaged  at  the  time  the  injury  complained 
was  received  by  defendant  in  error.  Plaintiff  in  error  fired  his  pistol 
six  times  into  the  air  over  his  head,  then  put  in  th^ee  more  cartridges  — 
all  the  cartridges  he  had  —  and  then  held  the  pistol  above  his  head  in 
his  right  hand,  pointed  upward  and  pulled  the  trigger  three  times,  but 
the  last  cartridge  did  not  explode.  While  he  was  either  in  the  act  of 
bringing  the  pistol  down,  or  unbreeching  it,  it  exploded  and  shot  defend- 
ant in  error  in  the  face  near  the  eye.  .  .  . 

Reed  &  Edicj  and  Herrick  &  Herrick,  for  plaintiff  in  error:  .  .  .  The 
general  doctrine  that  courts  of  law  will  not  permit  a  party  to  prove  his 
own  illegal  acts  in  order  to  establish  his  case  is  well  settled,  and  there- 
fore a  party  who  acts  in  defiance  of  law  has  no  just  claim  to  its  agency 
in  obtaining  redress  for  the  damage  he  may  have  sustained  in  the  course 
of  his  illegal  transactions.  .  .  . 

TipUm  &  Tipton^  for  defendant  in  error:  To  deprive  party  of  re- 
dress because  of  his  illegal  conduct,  the  illegality  must  have  contributed 
to  the  injury.  .  .  . 

Mr.  Chief  Justice  Magruder  delivered  the  opinion  of  the  Court:  .  .  . 
Section  66  of  division  1  of  the  Criminal  Code  provides,  that  "whoever 
wilfully  disturbs  the  peace  and  quiet  of  any  neighborhood  family,  by 
loud  or  unusual  noises,  or  by  tumultuous  or  offensive  language,  threat- 
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eningy  traducing,  quarrelling,  chaUenging  to  fight  or  fighting,  or  whoever 
shaU  carry  concealed  weapons,  or  in  a  threatening  manner  display  any 
pistol,  knife,  slung-shot,  brass,  steel  or  iron  knuckles,  or  other  deadly 
weapon,  shall  be  fined  not  exceeding  $100."  .  .  .  Unquestionably 
defendant  in  error  and  plaintiff  in  error  were  both  engaged  in  wilfully 
disturbing  the  peace  and  quiet  of  the  family  of  Daniel  Hirsch  by  loud 
and  imusual  noises.  The  enterprise,  in  which  they  were  both  engaged 
at  the  time  of  the  injury,  was  an  unlawful  one.  The  fact,  that  it  is 
called  a  ''charivari,''  does  not  make  it  any  the  less  unlawful.  .  .  . 

What  results  from  the  fact,  that  defendant  in  error  and  plaintiff 
in  error  were  both  engaged  in  such  an  unlawful  and  criminal  enterprise, 
as^is  above  described?  In  Harris  v,  Harfield,  71  HI.  298,  a  suit  was 
brought  to  recover  damages  on  account  of  disease,  communicated  to  the 
cattle  of  plaintiff  by  Texas  cattle  brought  into  this  State  by  defendant 
in  the  month  of  July,  in  violation  of  a  statute  forbidding  such  act;  it 
appeared  that  the  plaintiff  had  put  his  cattle,  among  which  were  the 
Texas  cattle,  into  his  own  pasture;  that  soon  afterward  the  plaintiff 
discovered,  that  some  of  them  were  Texas  cattle,  and  still  kept  posses- 
sion and  control  of  them,  and  bought  some  of  them,  and  kept  them  with 
his  other  cattle;  and  it  was  there  held  that  a  court  of  justice  will  not 
assist  a  party,  who  has  participated  in  a  transaction  forbidden  by  statute, 
to  assert  rights  growing  out  of  it,  or  to  relieve  himself  from  the  con- 
sequences of  his  own  illegal  act.  The  principle  is  thus  concisely  stated 
in  Heland  v.  City  of  Lowell,  3  Allen  407: 

"And  it  is  the  established  law,  that  when  a  plaintiff's  own  unlawful  act  con- 
curs in  causing  the  damage  that  he  complains  of,  he  cannot  recover  compensation 
for  such  damage.  ...  As  long  ago  as  the  case  of  Holman  v.  Johnson,  [supraf 
No.  694,]  Lord  Mansfisld  said:  '  The  principle  of  public  policy  is  this:  ex  dolo 
malo,  non  oritur  actio.  No  Court  will  lend  its  aid  to  a  man,  who  founds  his  caiiae 
of  action  upon  an  immoral  or  illegal  act/  .  .  .  The  injury,  therefore,  is  as  directly 
traceable  to  his  own  breach  of  the  law  as  to  the  negligence  of  his  associate;  each 
has  combined  to  produce  it,  and  without  both  it  could  not  have  occurred.  What 
the  plaintiff  must  ask,  therefore,  must  be  this:  that  the  law  shall  relieve  him  from 
the  consequences  of  his  disregard  of  the  law;  and  this,  as  already  stated,  it  will 
refuse  to  do." 

So,  in  the  case  at  bar,  the  defendant  in  error  traces  his  Injury  to  the 
negligence  of  the  plaintiff  in  error,  but,  in  doing  so,  he  necessarily  shows 
that,  at  the  time,  both  he  and  the  plaintiff  in  error  were  engaged  in  the 
unlawful  enterprise.  .  .  . 

It  follows  that  the  firing  of  a  pistol  by  the  plaintiff  in  error  was  as 
much  the  act  of  the  defendant  in  error  as  of  any  other  person  engaged 
in  the  enterprise.  The  fact,  that  the  parties,  assembled  at  the  school 
house,  were  associated  in  the  joint  prosecution  of  the  common  design, 
gave  to  the  collective  body  the  attribute  of  individuality  by  their 
mutual  agreement,  and  the  act  of  each  member  in  furtherance  of  the 
common  object  was  the  act  of  all  concerned.    Under  this  view,  to  allow 
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defendant  in  error  to  recover  this  case  would  be  to  allow  him  to  recover 
for  an  injury,  which  was,  in  the  eye  of  the  law,  as  much  his  own  act  as 
the  act  of  the  plaintiff  in  error.  .  .  . 

The  judgments  of  the  Appellate  Court  and  of  the  Circuit  Court  of 
Piatt  county  are  reversed,  and  the  cause- is  remanded  to  the  latter 
Court,  with  directions  to  proceed  in  accordance  with  the  views  herein 
expressed.  Reversed  and  remanded. 


704.   DUDLEY  v.  NORTHAMPTON  STREET  RAILWAY 

COMPANY 

Supreme  Judicial  Coukt  of  Massachusetts.    1909 

202  Mass.  443,  89  N.  E.  25 

ToRT  for  personal  injuries  to  the  plaintiff  and  damages  to  hb  auto^ 
mobile  resulting  from  a  coUision  between  it  and  an  electric  street-ca» 
of  the  defendant.    Writ  dated  March  3,  1906. 

The  case  was  tried  before  Brown,  J.  The  material  facts  are  stated 
in  the  opinion.  At  the  close  of  the  evidence  the  presiding  judge  ordered 
a  verdict  for  the  defendant;  and  the  plaintiff  alleged  exceptions. 

The  case  was  argued  at  the  bar  in  September,  1908,  before  Knowl- 
TON,  C.  J.,  Morton,  Ix)rino,  Sheldon,  &  Rugg,  J.J.,  and  after- 
wards was  submitted  on  briefs  to  all  the  justices. 

J.  B.  O'DonneU,  for  the  plaintiff. 

/.  C.  Hammond,  {T,  J.  Hammond  with  him),  for  the  defendant. 

Sheldon,  J.  It  was  provided  by  the  statutes  in  force  at  the  time 
of  this  accident  that  no  person  should  operate  an  automobile  or  motor 
cycle  upon  any  public  highway  or  private  way  in  this  Commonwealth 
laid  out  under  authority  of  statute  unless  he  had  been  licensed  to  do  so 
and  unless  his  automobile  or  motor  cycle  had  been  registered  as  pre- 
scribed. Sts.  1903,  c.  473;  1905,  c.  311.  ...  It  followed  that  the  plain- 
tiff was  acting  unlawfully,  in  violation  of  the  statutes  referred  to,  at 
the  time  of  the  collision  between  his  machine  and  the  defendant's 
trolley-car;  and  it  must  be  determined  whether  his  violation  of  law  is 
necessarily  fatal  to  his  right  of  action. 

The  general  rule  was  stated  in  Newcomb  v.  Boston  Protective  De- 
partment, 146  Mass.  596,  that  the  plaintiff's  unlawful  act  will  prevent 
his  recovering  if  it  directly  contributed  to  his  injury.  But  there  is  a 
distinction  between  an  unlawful  act  which  is  at  least  a  contributing 
cause  of  the  accident,  and  one  which  is  merely  an  attendant  circum- 
stance or  a  condition,  though  perhaps  a  necessary  condition,  of  that 
accident.  And  if  we  had  before  us  simply  the  case  of  a  plaintiff  who 
was  driving  his  vehicle  on  a  public  way  in  a  manner  forbidden  by  law 
or  without  appliances  required  by  law,  but  who,  while  himself  using 
all  due  care  had  been  injured  by  an  accident  due  solely  to  the  negli- 
gence of  a  third  person,  hb  own  violation  of  law  not  being  a  contribu* 
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tory  cause  of  the  accident  but  merely  one  of  the  conditions  existing  at 
the  time,  it  could  not  be  said  that  such  a  plaintiff  was  barred  of  recovery 
by  the  mere  fact  of  his  violation  of  the  law. 

But  that  is  not  the  case  which  is  now  presented.  We  are  dealing 
here  with  a  peculiar  kind  of  vehicle  which  has  only  recently  come  into 
use,  which  requires  unusual  care  in  its  management,  and  the  presence 
of  which  upon  the  highway  has  been  found  to  involve  more  than  ordi- 
nary risks  to  other  travellers.  .  .  .  Section  3  of  the  Act  before  us  (St. 
1903,  c.  473)  .  .  .  expressly  ordains  that  "except  as  otherwise  provided 
herein,  no  automobile  or  motor  cycle  shall  ...  be  operated  upon  any 
pubUc  highway  .  .  .  unless  registered  as  above  provided."  This  provi- 
sion, in  addition  to  the  penalties  fixed  for  any  operation  of  unregistered 
machines,  forbids  their  being  operated  upon  the  highway  at  all.  We 
cannot  avoid  the  conclusion  that  it  was  intended  to  safeguard  persons 
who  were  lawfully  using  the  highways  from  the  serious  risks  of  injury 
by  machines  of  this  character  which  were  operated  in  defiance  of  the 
law,  and  the  owners  of  which  furnish  no  means  by  which  they  could 
be  identified  and  compelled  to  make  proper  compensation  for  the  in- 
juries which  by  their  violation  of  law  or  by  their  mere  negligence  they 
might  cause  to  other  travellers.  The  Legislature,  in  the  opinion  of  a 
majority  of  the  Court,  intended  to  outlaw  unregistered  machines, 
and  to  give  them,  as  to  persons  lawfully  using  the  highways,  no  other 
right  than  that  of  being  exempt  from  reckless,  wanton  or  wilful  injury. 
They  were  to  be  no  more  travellers  than  is  a  runaway  horse. 

Of  course  the  defendant  would  have  had  no  right  to  run  its  car  into 
the  plaintiff's  machine  wantonly  or  recklessly;  and  that  is  the  point 
of  such  cases  as  Welch  v.  Wesson,  6  Gray  505,  and  McKeon  v.  New 
York,  New  Haven,  &  Hartford  Railroad,  183  Mass.  271.  But  there 
was  no  evidence  in  the  case  at  bar  to  warrant  a  finding  for  the  plaintiff 
upon  this  ground. 

Accordingly,  the  verdict  for  the  defendant  was  rightly  ordered.  .  .  . 

Exemptions  overruled. 


705.  NoRRiB  V.  LrrcHFOBLD.  (1857,  35  N.  H.  277,  278.)  Bbll,  J.  The  idea 
of  the  defendant's  counsel  was,  that  if  the  plidntiff  was  himself  a  wrong-doer,  he 
could  maintain  no  action  whatever,  however  prudent  and  careful  he  may  have 
been. 

There  are  decisions  which  give  countenance  to  this  idea.  .  .  . 

But  wp  are  unable  to  agree  to  the  doctrine  thus  broadly  laid  down.  As  a 
general  principle' it  seems  to  us  wholly  immaterial,  whether,  in  the  abstract,  the 
plaintiff  was  a  wrong-doer  or  a  trespasser,  or  was  acting  in  violation  of  law.  For 
his  wrong  or  trespass  he  is  answerable  in  damages,  and  he  may  be  punishable 
for  his  violation  of  law;  but  his  rights  as  to  other  persons  and  as  to  other  trana- 
actions  are  not  affected  by  that  drcumstance.  ...  It  must  be  shown  that  such 
act  is  a  fault  which  has  directly  contributed  to  the  loss  or  damage  of  which  the 
party  complains.  It  is  not  a  question,  as  it  has  been  made  in  some  cases,  whether 
the  party  is  a  trespasser,  or  has  done  some  wrongful  act,  but  whether  he  is  guilty 
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of  a  fault  or  of  negligenoe  in  reference  to  the  matter  in  question^  which  has  directly 
contributed  to  the  injury. 

706.  MoNROB  V.  Habtford  St.  R.  Co.  (lOOS,  76  Conn.  201,  56  Atl.  498; 
action  for  damage  caused  by  collision  with  the  plaintiff's  wagon  while  left  unfas- 
tened in  the  street  contrary  to  a  city  ordinance.)  Hamsbslet,  J.  There  is  some 
real  and  more  apparent  conflict  of  opinion  in  the  many  cases  treating  of  the  rela- 
tion between  an  illegal  act  and  a  coincident  injury.  In  doing  an  unlawful  act  a 
person  does  not  necessarily  put  himself  outside  the  protection  of  the  law.  He  is 
not  barred  of  redress  for  an  injury  suffered  by  himself,  nor  liable  for  an  injury 
suffered  by  another,  merely  because  he  is  a  lawbreaker.  In  actions  to  recover 
for  injuries  not  intentionally  inflicted  but  resulting  from  a  breach  of  duty  which 
another  owes  to  the  party  injured  —  commonly  classed  as  actions  for  negligence 
—  the  fact  that  the  plaintiff  or  defendant  at  the  time  of  the  injury  was  a  law- 
breaker may  possibly  be  relevant  as  an  incidental  circumstance,  but  is  otherwise 
immaterial  unless  the  act  of  violating  the  law  is  in  itself  a  breach  of  duty  to  the 
party  injured  in  respect  to  the  injury  suffered.  .  .  . 

The  cause  of  action  which  arises  upon  an  injury  resulting  from  a  breach  of 
duty  in  respect  to  the  party  injured  in  ne^ecting  to  use  that  care  which  the 
law  requires  under  the  particular  circumstances  of  the  case,  for  the  protection  of 
those  liable  to  be  injured  by  such  neglect,  is  the  same  as  the  cause  of  action  aris- 
ing upon  an  injury  resulting  from  a  breach  of  duty  in  respect  to  the  i)er8on  in- 
jured in  doing  an  act  forbidden  by  statute  for  the  protection  of  those  liable  to  be 
injured  through  such  act.  The  main  distinction  lies  in  the  method  of  proof.  In 
the  former  case,  the  breach  of  duty  must  be  established  by  showing  a  want  of 
due  care  under  all  the  circumstances;  in  the  latter  case  it  may  be  established 
by  proving  the  commission  of  the  illegal  act.  In  both  cases  two  questions  are 
presented.  First,  was  there  a  breach  of  duty  in  respect  to  any  person  liable  to 
be  injured  by  the  conduct  proved?  Second,  was  this  breach  of  duty  a  proximate 
cause  of  the  injury  alleged?  And  the  principles  which  determine  the  relation  of 
the  negligent  conduct  in  the  one  case,  or  the  illegal  act  in  the  other,  to  the  re- 
sulting injury  as  a  proximate  cause,  are  the  same.  .  .  . 

Applying  the  principles  which  determine  the  causal  relation  between  a  negli- 
gent act  and  the  folloiring  injury,  to  the  admitted  facts  in  the  present  case,  it  is 
apparent  that  the  illegal  act  was  not  necessarily  a  mere  independent  concomi- 
tant or  condition  of  the  collision,  but  might  well  be  a  contributing  cause,  and 
might  be,  according  as  the  jury  should  find  the  attendant  or  surrounding  cir- 
cumstances, a  proximate  cause  of  the  injxuy.^  ...  • 


*  (Notes: 

The  plaintiff,  riding  in  an  automobile  not  registered  as  required  by  law,  was 
injured  by  a  defect  in  the  defendant's  highway.  Is  the  defendant  liable?  (1908, 
Doherty  v.  Ayer,  197  Mass.  241,  83  N.  E.  677.) 

The  plaintiff  prep£ired  and  sold  a  laxative  which  it  called  ''California  Fig 
Syrup;"  the  defendant  imitated  the  name  and  diverted  some  of  the  plaintiff's 
patronage.  In  fact,  the  plaintiff's  preparation  contained  no  fig  syrup  at  all,, 
but  produced  its  laxative  effect  by  the  drug  senna,  conmionly  used  by  doctors. 
Is  the  defendant  liable?  (1895,  California  Fig  Syrup  Co.  v.  Steams,  67  Fed. 
1008;  1900,  Warden  Co.  v.  Cal.  Fig  SjTup  Co.,  C.  C.  A.,  102  Fed.  334;  179 
U.  S.  686,  21  Sup.  926;  187  U.  S.  516,  23  Sup.  161.) 

The  plaintiff  was  unlawfully  driving  cattle  on  Sunday.  When  passing  over 
the  defendant's  bridge,  the  cattle  were  killed  or  injured  by  a  defect  in  the  bridge, 
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which  caused  it  to>  break  down.    Is  the  defendant  liable?    (1871,  Sutton  v. 
Wauwatosa,  29  Wis.  21.) 

The  plaintiff,  at  Maoon,  Georgia,  made  shoes,  and  marked  them  "Old  Colony 
Shoe  Co.,  Rockland,  Mass.,"  thereby  desiring  fraudulently  to  get  the  benefit  of 
the  repute  of  the  Massachusetts  shoes.  The  defendant,  also  in  Georgia,  imitated 
the  same  mark  on  his  shoes,  and  thus  diverted  some  of  the  plaintiff's  patronage. 
Is  the  defendant  liable?  (1898,  Coleman,  B.  &,  C.  Co.  v.  Dannenberg,  103  Ga. 
784,  30  S.  E.  639.) 

The  defendants'  automobile  collided  with  the  plaintiffs',  injuring  the  latter. 
The  defendants,  father  and  son,  and  oiie  H.,  were  riding  in  their  car;  H.  had 
an  operator's  license;  the  son,  who  was  operating  at  the  time,  had  none;  the 
/ather  had  none.  Was  the  son  liable  irrespective  of  specific  negligence? 
(1911,  Bourne  v.  Whitman,  —  Mass.  — ,  95  N.  E.  404.) 

The  plaintiff  was  riding  in  a  buggy,  and  was  injured  in  a  collision  with  the 
defendant's  street-car  negligently  managed.  The  buggy  was  owned  and  driven 
by  C;  the  plaintiff  and  W.  were  the  ot^er  occupants;  the  ride  was  taken  for 
C.  to  exhibit  the  horse  with  a  view  to  the  plaintiff's  purchase;  the  horse  was 
blind;  the  buggy  had  no  light;  and  all  three  occupants  were  in  liquor.  Is  the 
defendant  liable?     (1911,  Flynn  v,  Chicago,  —  111.,  — ,  96  N.  K  449.) 

The  plaintiff's  intestate  was  an  engineer,  killed  by  a  collision  of  trains  due  to 
the  fault  of  the  defendant's  employees.  At  the  time,  the  intestate  was  engaged 
knowingly  in  the  carriage  of  Confederate  troops  making  war  upon  the  United 
States,  and  was  therefore  committing  treason.  Is  the  defendant  liable?  (1868, 
Wallace  v.  Cannon,  38  Ga.  199.) 

The  plaintiffs  sleigh  was  injured  by  a  collision  with  the  defendant's  sleigh,  due 
to  the  latter's  wilful  running  into  the  former.  Both  were  engaged  in  an  illegal  race 
for  a  purse  of  money.  Is  the  defendant  liable?  (1856,  Welch  v.  Wesson,  16  Gray 
605.) 

*  The  plaintiff's  wagon  was  backed  crosswise  to  the  street  at  the  curb,  contrary 
to  a  city  ordinance  forbidding  any  wagon  having  a  load  of  less  than  five  hundred 
pounds  to  be  so  placed.  The  defendant's  team,  in  passing  negligently,  injured 
the  plaintiff's  horse.  The  defendant's  team  had  space  to  pass  if  care  had  been 
used.  Is  the  defendant  liable?  (1870,  Steele  v.  Burkhardt,  104  Mass.  69;  1888, 
Newcomb  v.  Boston  Protective  Department,  146  Mass.  696.) 

The  plaintiff  while  unlawfully  driving  on  Sunday  in  the  highway  was  in- 
jured by  the  overturning  of  the  buggy,  due  to  the  plaintiff's  horse  being  fright- 
ened by  the  defendant's  dog.  Is  the  defendant  liable?  (1880,  White  v,  Lang, 
128  Mass.  698.) 

The  plaintiff  was  unlawfully  woridng  on  Sunday  to  repair  the  wheel-pit  of 
the  defendant's  mill,  and  was  injured  by  the  negligent  starting  of  the  machinery. 
Is  the  defendant  liable?    (1872,  McGrath  v,  Merwin,  112  Mass.  467.) 

*    Essays: 

Harold  S,  Dana,  "The  Plaintiff's  Illegal  Act  as  a  Defence  in  Actions  of  Tort." 
(H.  L.  R.,  XVm,  505.) 

Notes: 

"  Negligence  —  violation  of  statute  as  a  bar  to  recovery."    (10  C.  L.  R.  367.) 

''Plaintiff's  illegal  act  as  contributing  cause."     (H.  L.  R.,  XII,  144,  286; 
XIV,  295;  XV,  79.) 

''Assumption  of  risk  by  voluntary  spectator  at  imlawful  exhibition."  (H. 
L.  R.,  XX,  166.) 
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SUB-TITLE  (V):  APPLICATION  OF  THB  FOREGOINO  PRIN- 
dPLES  (SXTB-TITLBS  III  AND  IV)  TO  PERSONS  INJURSa 
-WHILE  ON  THE  DEFENDANT'S  PREBOSES 

Toplo  1.    General  Principle 

708.  Bltth  V,  TopHAM.  (1608,  Cro.  Jao.  150.)  Action  on  the  case;  for  that 
he  digged  a  pit  in  such  a  common,  by  occasion  whereof  his  mare,  being  straying 
there,  fell  into  the  said  pit  and  perished.  The  defendant  pleaded  not  guilty;  and 
it  was  found  for  him.  The  plaintiff,  to  save  costs,  now  moved  in  arrest  of  judg< 
ment  upon  the  verdict,  that  the  declaration  was  not  good;  for  when  the  mare  was 
straying,  and  he  shews  not  any  right  why  his  mare  should  be  in  the  said  common, 
the  fiigging  of  the  pit  is  lawful  as  against  him:  and  although  his  mare  fell  therein, 
he  hath  not  any  remedy;  for  it  is  damnum  absque  injuria:  wherefore  an  action 
lies  not  by  him.  —  The  whole  Court  was  of  that  opinion.  It  was  therefore  ad- 
judged upon  the  declaration  that  the  bill  should  abate,  and  upon  the  verdict. 


709.    BROCK  V.  COPELAND 

Nisi  Pbius.    1795 

1  Esp.  203 

This  was  an  action  on  the  case  to  recover  damages^  for  an  injury 
received  from  the  defendant's  dog.  The  declaration  stated,  that  the 
defendant  knowingly  kept  a  dog  used  to  bite,  and  then  set  out  the 
injury  received  by  the  plaintiff.    The  defendant  pleaded  not-guilty. 

It  was  given  in  evidence^  that  the  defendant  was  a  carpenter,  and  that 
the  dog  w^  kept  for  the  protection  of  his  yard:  that  he  was  kept  tied 
up  all  day,  and  was  at  that  time  very  quiet  and  gentle,  but  was  let  loose 
at  ni^t.  It  was  further  proved  that  the  plaintiff,  who  was  foreman  to 
the  defendant,  had  gone  into  the  yard,  after  it  had  been  shut  up  for  the 
night,  and  the  dog  let  out,  at  which  time  the  injury  happened,  the  dog 
having  then  bit  and  tore  him. 

On  this  evidence  Lord  Kenton  ruled,  that  the  action  would  not  he.  — 
He  said  that  every  man  had  a  right  to  keep  a  dog  for  the  protection  of 
his  yard  or  house:  that  the  injury  which  this  action  was  calculated  to 
redress,  was  where  an  animal  known  to  be  mischievous,  was  permitted 
to  go  at  large,  and  the  injury  therefore  arose  from  the  fault  of  the 
owner  in  not  securing  such  animal,  so  as  not  to  endanger  or  injure  the 
public:  that  here  the  dog  had  been  properly  let  loose,  and  the  injury 
had  arisen  from  the  plaintiff's  own  fault,  in  incautiously  going  into  the 
defendant's  yard  after  it  had  been  shut  up. . 

His  Lordship  added  that  in  a  former  case,  where  in,  an  action  against 
a  man  for  keeping  a  mischievous  buU  that  had  hurt  the  plaintiff,  it 
having  appeared  in  evidence  that  the  plaintiff  was  crossing  a  field  of 
the  defendant's  where  the  bull  was  kept,  and  where  he  had  received  the 
injury,  the  defendant's  counsel  contended,  that  the  plaintiff  having 
gone  there  of  his  own  head,  and  having  received  the  injury  from  his 
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own  fault,  that  an  action  would  not  lie:  but  that  it  appearing  also  in 
tvidence,  that  there  was  a  contest  concerning  a  right  of  way  over  this 
field,  wherein  the  bull  was  kept,  and  that  the  defendant  had  permitted 
several  persons  to  go  over  it  as  an  open  way:  that  he  had  ruled  in  that 
case  (and  the  Court  of  King's  Bench  had  concurred  in  opinion  with 
him)  that  the  plaintiff  having  gone  into  the  field  supposing  that  he  had 
a  right  to  go  there,  and  the  defendant  having  permitted  persons  to  go 
there,  as  over  a  legal  way,  that  he  should  not  then  be  allowed  to  set 
up,  in  his  defence,  the  right  of  keeping  such  an  animal  there  as  in  his 
own  close,  but  that  the  action  was  maintainable. 

In  the  chief  case  the  plaintiff  was  non-suited. 

Erskine  and  Henderson  for  the  plaintiff. 

Garrow  for  the  defendant. 


710.    TOWNSEND  v.  WATHEN 

King's  Bench.    1808 

9  East  277 

The  plaintiff  and  defendant  lived  near  each  other  in  the  country. 
The  defendant  was  the  owner  of  a  wood  called  Cattleswood,  about  a 
mile  in  length,  one  end  of  which  adjoined  the  plaintiff's  grounds,  within 
150  yards  of  his  dwelling  house  where  he  had  resided  for  about  two 
years  last  past.  Some  time  before  the  plaintiff  went  to  reside  there,  the 
defendant  had  prociu^  half  a  dozen  traps  to  be  made  much  larger  and 
stronger  than  those  usually  set  for  catching  vermin,  which  he  stated 
at  the  time  to  be  intended  for  foxes,  or  anything  that  come  in  the  way; 
and  in  fact  a  sheep  had  been  caught  in  one,  and  a  deer  of  the  defendant's 
own  in  another  of  them.  Some  of  these  traps  were  set  in  Cattleswood 
by  day  and^by  night,  and  baited  sometimes  with  fresh,  sometimes  with 
stinking  flesh.  .  .  .  The  defendant  allowed  2s.  6d.  for  every  fox  or 
badger,  and  Is.  for  every  dog  which  was  killed.  In  one  year  seven  dogs 
had  been  taken  and  killed,  which  the  defendant  was  proved  to  have 
known  and  approved  of.  The  witnesses  stated  their  opinion,  that  a 
dog,  on  account  of  the  scent,  could  not  pass  along  the  public  paths 
without  danger  of  being  drawn  by  his  instinct  to  the  trap.  .  .  .  Some 
of  the  traps  were  set  in  the  wood  so  near  to  the  plaintiff's  house,  that 
the  baiting  and  the  annis  seed  might  be  scented  by  his  dogs  which  were 
kept  there. 

Dauncey  and  Abbott  were  heard  very  shortly  in  support  of  the  ver- 
dict, the  Court  being  desirous  of  hearing  the  grounds  of  objection 
against  it. 

The  Attorney  General,  Oarrow,  (and  C.  F»  Williams,)  in  support  of 
the  rule,  after  observing  that  the  time  of  the  trailing  round  the  traps 
was  not  distinctly  marked  in  the  report ;  and  that  in  fact  it  had  happened 
a  long  time  before  the  plaintiff's  dogs  were  caught  (which  was  not 
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denied) ;  and  that  there  was  no  evidence  that  the  traps  were  purposely 
set  to  catch  the  plaintiff's  dogs;  contended  the  defendant  had  a  right  to 
set  the  traps  in  his  own  ground,  and  to  bait  them,  for  the  purpose  of 
catching  vermin;  and  that  he  was  not  answerable  if  the  dogs  of  other 
persons  unlawfully  trespassing  on  his  grounds  were  caught  in  the  traps. 
.  .  .  Here  the  traps  were  set  for  the  lawful  purpose  of  catching  vermin 
in  the  defendant's  own  ground;  and  if  the  owner  of  a  dog  likely  to 
traverse  a  wood  in  a  quest  of  game  will  carry  him,  or  suffer  him  to  tres- 
pass, there,  without  restraint,  he  must  take  the  consequences. 

Lord  Ellenborouoh,  C.  J.  It  appears  by  the  evidence  reported, 
that  the  traps  were  placed  so  near  to  the  plaintiff's  court  yard  where 
his  dogs  were  kept,  that  they  might  scent  the  bait,  without  committing 
any  trespass  on  the  defendant's  wood.  Every  man  must  be  taken  to 
contemplate  the  probable  consequences  of  the  act  he  does.  And  there- 
fore when  the  defendant  caused  traps  scented  with  the  strongest  meats 
to  be  placed  so  near  to  the  plaintiff's  house  as  to  iofluence  the  instinct 
of  these  animals  and  draw  them  irresistibly  to  their  destruction,  he 
must  be  considered  as  contemplating  this  probable  consequence  of  his 

Grose,  J.  I  think  there  is  evidence  that  the  defendant  meant  to 
set  the  traps  for  dogs  as  well  as  other  animals;  because  when  dogs 
were  caught  iq  them,  he  rewarded  his  game-keeper  at  the  rate  of  so 
much  a  head.  This  therefore  was  fit  evidence  to  be  left  to  the  jury  of 
his  intention  to  catch  the  plaintiff's  dogs  as  well  as  others.  It  is  true 
that  the  traps  were  set  in  his  own  ground;  but  a  man  must  hot  set 
traps  of  this  dangerous  description  in  a  situation  to  invite  his  neighbour's 
dogs,  and  as  it  were  to  compel  them  by  their  instinct  to.  come  into  the 
traps.  .  •  .  Rvle  discharged, 

711.    DEANE  V.  CLAYTON 
Common  Pleas.    1817 

7  Taunt.  489 

The  defendant  was  owner  and  occupier  of  a  wood  ad joming  a  wood 
of  Townsend,  divided  therefrom  by  a  low  bank  and  a  shallow  ditch, 
not  being  a  sufficient  fence  to  prevent  dogs  from  passing  from  Town- 
send's  wood  into  the  defendant's  wood.  There  were  public  footpaths 
through  the  defendant's  wood,  not  fenced  off  therefrom.  The  defend- 
ant, to  preserve  hares  in  his  wood,  and  to  prevent  them  from  being 
killed  therein  by  dogs  and  foxes  that  went  in  pursuit  of  hares,  kept  iron 
spikes  screwed  and  fastened  into  several  trees  in  his  wood,  each  spike 
having  two  sharp  ends,  and  so  placed  that  each  end  should  point  along 
the  course  of  a  hare-path,  and  purposely  placed  at  such  a  height  from 
the  ground,  as  to  allow  a  hare  to  pass  under  them  without  injury,  but  to 
wound  and  kill  a  dog,  that  might  happen  to  run  against  one  of  the  sharp 
ends  thereof,  the  spikes  being,  from  their  nature  and  position,  adapted 
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to  effect  the  purpose  for  which  the  defendant  fastened  them  there:  none 
of  them  was  at  a  less  distance  than  50  yards  from  any  footpath,  and 
some  from  150  to  160  yards  distant  therefrom.  The  defendant  kept 
notices  painted  on  hoards  placed  at  the  outsides  of  some  parts  of  the 
woods,  that  steel-traps,  spring-guns,  and  dog-spikes  were  set  in  that 
wood  for  vermin.  The  plaintiff  with  Townsend's  permission,  was 
sporting  in  his  wood,  with  a  valuable  pointer;  a  hare  rose  in  his  wood, 
and  was  pursued  by  the  dog  thereout,  over  the  bank  and  ditch,  into 
'  the  defendant's  wood,  and  in  the  pursuit,  there  ran  against  one  of  the 
sharp  spikes,  and  was  killed.  The  plaintiff  endeavoured  as  much  as  in 
him  lay  to  prevent  his  dog  from  pursuing  the  hare  into  the  defendant's 
wood,  but  was  unable  so  to  do.  The  plaintiff  having  brought  an  action 
upon  the  case  against  the  defendant  to  recover  a  compensation  for  the 
loss  of  his  dog,  .  .  . 

This  cause  was  tried  at  the  Oxford  spring  assizes,  1814,  before  Dallas, 
J.,  when  a  verdict  passed  for  the  plaintiff,  damages  £15,  subject  to  a 
point  which  the  learned  Judge,  on  the  authority  of  Townsend  v.  Wathen, 
[ante,  No.  710,]  reserved,  whether  the  action  would  lie. 

Accordingly  Shepherd,  Solicitor-General,  in  Easter  term,  1814, 
obtained  a  rule  nisi  to  set  aside  the  verdict,  and  have  a  new  triaL  .  .  . 
Lens,  Serjt.,  in  the  same  term,  with  whom  Shepherd,  Solicitor-General, 
was  also  of  counsel,  was  heard  in  support  of  the  rule.  In  the  course  of 
his  argument  he  cited  Brock  «.  Copeland,  [ante,  No.  709.]  ... 

The  Court  took  time  to  consider;  and  in  the  same  term,  they  directed 
that  the  case  should  be  turned  into  a  special  verdict,  and  that  it  should 
be  again  spoken  to. 

Consequently,  in  Easter  term,  1816,  the  ispecial  verdict,  being  drawn 
up,  was  argued  by  Best,  Serjt.,  for  the  plaintiff,  and  Bosanquetj  Serjt., 
for  the  defendant.  .  .  . 

The  Court  having  taken  time  until  this  day  to  deliberate,  and  being 
divided  in  sentiment,  now  delivered  their  opinions  seriatim. 

BuRROUGH,  J.  first  stated  the  declaration  and  the  special  verdict. 
This  case  had  been  argued  before  I  had  a  seat  in  the  court.  The  novelty 
and  difficulties  attending  it  had  suggested  the  propriety  of  further 
consideration.  A  second  argument  was  therefore  directed,  which  has 
taken  place  in  my  time.  Finding  that  able  judges  appeared  to  enter- 
tain opinions  on  the  subject  which  did  not  accord  with  impressions 
made  on  my  mind,  I  have  read  every  case,  which,  in  the  course  of  these 
arguments,  was  cited  at  the  bar,  I  have  examined,  as  far  as  I  have  been 
able,  the  grounds  on  which  they  were  decided,  and  I  have  given  the 
facts  stated  in  the  special  verdict  the  fullest  consideration,  before  I 
formed  my  ultimate  opinion.  .  .  . 

What  the  defendant  is  found  to  have  done  must  be  carefully  dis- 
tinguished from  things  done  to  guard  a  dwelling-house,  and  enclosed 
property  occupied  with  it,  from  the  depredations  of  robbers,  or  of 
persons  who  come  thither  for  the  purpose  of  committing  felony^ .  .  . 
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and  from  persons  who  come  thither  for  the  doing  sudi  violence  to  man 
as  would  amount  to  a  breach  of  the  peace,  and  be  indictable  as  such 
•  .  .  and  persons  who  enter  for  plunder,  have  no  right  to  complain,  if 
damage  is  done  to  their  persons.  They  are  criminal  wrong-doers, 
who  enter  for  the  purpose  of  committing  felony  or  breaches  of  the 


Having  said  this  much  by  way  of  introduction,  I  will  state  more 
distinctly  the  principles  which  govern  my  judgment.  First,  I  am  of 
opinion,  that  the  acts  of  the  defendant  stated  in  the  special  verdict 
were  unlawful,  and  that  the  plaintiff,  having  sustained  an  injury  thereby, 
without  any  default  in  him,  is  entitled  to  maintain  this  action.  Sec- 
ondly, I  am  of  opinion,  that  if  the  plaintiff  had  been  a  trespasser, 
or  otherwise  in  default,  by  the  entry  of  his  dog  on  the  defendant's 
premises,  as  stated  in  the  special  verdict,  the  defendant  could  in  no 
manner  have  justified  the  direct  killing  of  the  dog.  Thirdly,  I  am  of 
opinion,  that  he  cannot  justify  doing  that  indirectly,  which  he  would 
not  have  been  warranted  in  doing  directly. 

As  to  the  first  of  these  propositions,  that  the  acts  of  the  defendant 
stated  in  the  special  verdict  were  imlawf ul,  and  that  the  plaintiff,  having 
sustained  an  injury  thereby,  without  any  default  in  him,  is  entitled  to 
maintain  his  action.  .  .  .  The  principle  of  "  Sic  utere  tuo  ut  alienum 
non  laedas"  is  familiar  to  every  one.  .  .  .  My  second  proposition  is, 
that  if  the  plaintiff  had  been  a  trespasser,  or  otherwise  in  default,  by 
the  entry  of  his  dog  into  the  defendant's  premises  as  stated  in  the  special 
verdict,  the  defendant  could  not  in  any  manner  have  justified  the  direct 
killing  of  the  dog.  This  proposition  scarcely  requires  any  authority: 
common  sense  is  against  such  an  act.  Every  lawyer  knows,  that  the 
law  has  provided  ample  remedies  for  such  injuries:  a  remedy  "  in  rem," 
where  the  thing  doing  the  damage  can  be  taken,  and  this  seciu'es  a 
satisfaction;  but  in  that  case  the  party  distraining  cannot  kill,  injure, 
or  otherwise  use  the  distress,  than  for  its  preservation,  as  milking  a 
cow.  .  .  .  Hie  third  and  last  proposition  I  have  to  state,  is,  that  the 
defendant  cannot  justify  killing  the  dog  indirectly,  if  he  could  not  have 
justified  the  doing  it  directly.  In  support  of  this  proposition,  I  need 
not  only  resort  to  the  storehouse  of  wisdom,  the  common  law  of  Eng- 
land. There  I  find  it  written  in  plain  terms,  that ''  Quando  aliquid  pro- 
hibetur  ex  directo,  prohibetur  et  per  obliquum."  .  .  . 

Park,  J.  Hie  facts  of  this  case,  as  aUeged  in  the  first  count  of  the 
declaration,  and  as  found  by  the  jury,  have  been  so  fully  stated  by  my 
Brother  Burrotjqh,  that  I  need  not  repeat  the  former  part.  ...  I 
have  ever  thought  it  quite  clear  that  no  man  shall  do  that  indirectly, 
which  he  cannot  do  directly  The  placing  these  dog-spears  for  the  ex« 
press  purpose  of  killing,  is,  as  it  appea'rs  to  me,  just  the  same  as  if  the 
defendant  had  placed  a  man  there  for  the  purpose  of  shooting.  Nay, 
it  is  worse;  for  in  the  one  case  a  man  would  exercise  a  discretion.  .  .  . 
A  case  from  Cro.  Jac.  of  BUthe  v,  Topham  [arUe,  No.  708]  has  been 
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much  pressed  by  my  brother  Bosanquet.  The  same  case  is  mentioned 
in  Roll.  .  .  .  But  the  case  in  Roll  differs  from  this  at  the  bar  in  another 
most  material  respect,  viz.,  that  it  is  not  found  that  the  pit  was  dug 
for  the  purpose  of  killing  mares.  .  .  .  The  case  of  Butterfield  v.  For- 
rester seems  to  me  to  be  authority  for  the  doctrine  I  am  maintaining. . .  . 
The  two  things  here  concur,  which  Lord  Ellenborough  requires,  to 
support  such  an  action:  fault  in  the  defendant,  and  no  want  of  ordi- 
nary care  to  avoid  it  on  the  part  of  the  plaintiff.  For  these  reasons  I 
am  of  opinion  that  the  plaintiff  is  entitled  to  recover. 

Dallas,  J.  It  has  been  admitted  at  the  bar,  that  the  case  is,  in 
point  of  circumstances,  altogether  new,  and  therefore  the  argument 
has  properly  proceeded  on  general  principles,  and  analogies,  real  or 
supposed.  ...  I  shall  now  shortly  advert  to  the  cases  cited.  And  the 
first  class  goes  to  distinguish  between  voluntary  and  involuntary  tres- 
pass; as  in  the  instance  of  cattle  passing  along  the  road,  and  consum- 
ing grass  and  com,  or  the  dog  chasing  sheep,  and  other  cases  of  the 
same  description,  the  owner  doing  all  in  his  power  to  prevent  it.  To 
the  doctrine  and  to  the  authority  of  aU  such  cases,  I  fully  subscribe.  .  .  . 
To  the  next  class  of  decisions  I  also  equally  accede;  namely,  those 
which  establish,  that  you  shall  do  no  more  than  the  necessity  of  tbe 
case  requires,  when  the  excess  may  be  in  any  way  injurious  to  another; 
a  principle  which  pervades  every  part  of  the  law  of  England.  .  .  .  Ad- 
mitting therefore  the  authority  of  these  cases,  but  denying  their  appli- 
cation, it  will  not  be  necessary  to  follow  them  in  detail,  and  I  shall  come 
at  once  to  the  ground  on  which  it  seems  to  me  they  are  to  be  distin- 
guished from  the  present.  And  it  is  this:  they  all  turn  on  the  fact  of 
presence.  Such  was  the  case  ii^  which  the  defendant  pleaded  that  he 
killed  the  plaintiff's  dog  to  preserve  his  own;  the  plea  was  held  bad, 
because  it  did  not  allege  that  his  own  dog  could  not  otherwise  be  saved. 
.  .  .  But  it  does  not  foUowfrom  this,  that  he  may  not  take  measures  for 
the  general  preservation  of  his  rights  during  his  absence,  the  nature 
of  which  must  depend  upon  considerations  altogether  different.  All 
such  cases  are,  for  these  reasons,  to  be  distinguished,  as  it  seems  to  me, 
from  the  present.  It  is  contended,  however,  that  they  apply;  and,  if 
you  may  not  kill  a  dog  by  your  own  immediate  act  or  order,  neither 
can  you  by  means  provided  to  induce  such  consequence  when  not  per- 
sonally present;  for  what,  it  is  asked,  is  the  difference  between  killing 
with  your  own  hand,  with  an  instrument  placed  therein  at  the  time, 
or  by  an  instrument  placed  by  that  hand  on  the  ground  for  the  future 
purpose?  That  which  it  is  unlawful  to  do  by  direct  means,  it  is  equally 
unlawful  to  do  by  indirect  means;  and  to  this  point  the  case  of  Yere 
against  Lord  Cawdor  is  cited.  But  here,  again,  it  appears  to  me,  there 
is  a  misapplication  of  principle.  Is  it  illegal  to  place  spikes  upon  a  wall? 
and  if  a  party  climbing  over  be  thereby  wounded  or  cut,  can  he  bring 
an  action?  and  yet,  if  I  were  to  see  a  trespMusser  coming  down  my  area, 
or  getting  over  the  garden  wall,  I  could  not  drive  the  spike  into  his  hand« 
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or  cut  him  with  the  glass.  Or  (to  bring  it  home  to  the  present  case) 
suppose  that,  in  order  to  separate  his  property  from  that  of  his  neigh- 
bors, the  defendant  had  erected  a  wall,  and  put  spikes  or  glass  upon 
it,  and  that  the  plaintiff  had  been  wounded  in  attempting  to  get  over, 
could  this  'action  have  been  maintained?  If  not,  where  is  the  distinc- 
tion between  spikes  on  the  ground,  with  notice  that  they  are  there,  or 
notice  given  by  the  visibility  of  the  spikes  themselves?  With  respect 
to  the  owner  of  the  dog,  certainly  none,  and  for  the  conduct  of  the  dog 
the  owner  is  responsible.  .  .  .  Thinking  that  every  analogy  resorted 
to  has  failed,  and  that  all  principle  b  the  other  way,  I  am  of  opinion,  on 
the  general  groimd,  that  this  action  cannot  be  maintained.  .  .  . 

Gibes,  C.  J.  I  have  reflected  on  this  question  repeatedly,  and  the 
respect  due  to  my  two  learned  Brothers  who  first  delivered  their  opin- 
ions, would  incline  me  strongly  to  concur  with  them ;  but  after  the  fullest 
consideration,  I  feel  myself  obUged  to  say,  that  I  think  this  action  can- 
not be  maintained.  ...  If  the  dog  had  no  right  to  be  there,  as  he  cer- 
tainly had  not,  his  owner  cannot  complain  that  he  was  injured  by  the 
defences  set  up  against  all  dogs  in  general.  ...  If  the  dog  had  a  right 
to  enter  the  defendant's  land,  the  action  would  have  been  maintain- 
able; but  as  he  entered  without  right,  the  consequences  rest  with  him- 
self. If  I  dig  a  pit,  or  fix  instruments  of  annoyance  upon  my  land  over 
which  another  has  a  right  of  common,  or  a  right  of  way,  or  any  other 
right,  and  his  cattle,  in  the  exercise  of  those  rights,  are  thereby  de- 
stroyed or  damnified,  he  may  unquestionably  maintain  an  action  against 
me  for  the  injury  which  he  suffers.  But  why?  because  in  those  cases 
his  cattle  had  a  right  to  be  where  they  were,  and  received  damage  from 
my  wrongful  obstruction  to  the  exercise  of  that  right.  Their  right  to 
be  there  is  the  gist  of  the  action.  .  • .  .  And  the  true  test,  by  which  to 
try  whether  such  an  action  as  the  present  be  maintainable  or  not,  is, 
to  ask,  whether  the  man  or  animal  that  suffered,  had  or  had  not  a  right 
to  be  where  he  was  when  he  received  the  hurt.  ...  It  has  also  been  said, 
that  because  I  could  not  justify  killing  or  maiming  dogs,  which  were 
found  wandering  over  my  land  without  right,  therefore  I  cannot  justify 
the  setting  up  a  defence  which  is  likely  to  produce  the  same  effect.  But 
the  two  cases  are  widely  different.  In  the  one  I  make  an  immediate 
and  direct  attack  on  the  animals,  with  no  object  in  view  but  their 
destruction,  which  I  have  no  right  to  effect,  if  they  can  be  removed 
from  my  land  by  less  violent  means;  in  the  other,  I  merely  set  up  a 
guard  against  all  wrong  doers  generally;  the  primary  object  of  this 
guard  was  protection  to  my  own  property,  not  mischief  to  theirs.  The 
mischief  produced  was  incidental,  and  arose  entirely  from  their  trans- 
gressing the  boimds  within  which  they  ought  to  have  been  confined. 
To  make  anything  of  this  argument,  and  to  found  any  certain  rule  upon 
it,  it  must  be  carried  to  the  extent  of  proving  that  we  can  set  up  no  de- 
fence for  the  protection  of  our  houses  or  land,  which  is  likely  to  pro- 
duce more  injury  to  aggressors,  than  we  could  legally  inflict  upon  them. 
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if  caught  in  the  act  of  aggression;  for  otherwise  we  shaU  be  left  without 
any  rule  at  all.  But  such  a  proposition  can  never  be  supported.  .  .  . 
I  think  for  the  reasons  which  I  before  stated,  that  there  must  be  judg- 
ment for  the  defendant.  But  as  the  Court  is  equally  divided,  regu- 
larly no  judgment  can  be  given. 

712.    ILOTT  V.  WILKES 

King's  Bench.     1820 
ZB.&  Aid,  304 

At  the  trial  before  Garrow,  Baron,  at  the  last  Summer  assizes  for 
the  county  of  Essex,  the  following  facts  were  given  in  evidence:  The 
defendant  was  the  owner  of  Chrishall  Wood,  consisting  of  fifty  or  sixty 
acres;  and  by  his  order,  nine  or  ten  spring-guns  were  set  there.  Several 
boards  were  affixed,  containing  notices  to  the  public  that  such  in- 
stnmients  were  so  placed.  There  formerly  had  been  a  path  on  the 
outside  of  the  woods,  but  it  had  not  been  used  for  some  years.  The 
plaintiff,  on  the  occasion  in  question,  accompanied  by  another  person, 
went  out  in  the  day  time  for  the  purpose  of  gathering  nuts,  and  pro- 
posed to  his  companion  to  enter  Chrishall  Wood.  The  latter,  however, 
refused,  unless  the  plaintiff  would  go  first;  and  he  then  told  plaintiff 
that  spring-guns  were  set  there.  They  both,  however,  entered  the  wood, 
and  the  plaintiff  received  the  injury  which  was  the  subject  of  the 
action,  in  consequence  of  treading  on  the  wire  communicating  with 
the  spring-gun.  Upon  these  facts,  the  learned  judge  considering  that 
this  involved  the  same  question>  which  was  under  the  consideration  of 
the  Court  of  Common  Pleas,  in  Deane  «.  Clayton,  [ante,  No.  711,]  di- 
rected the  jury  to  find  a  verdict  for  the  plaintiff,  and  reserved  to  the 
defendant  liberty  to  move  to  enter  a  nonsuit.  The  jury  assessed  the 
damages  £50.  .  .  .  And  a  rule  nisi  for  entering  a  nonsuit  having  been 
obtained  in  last  Michaelmas  term, 

Addphus,  Bowling,  and  CkiMy,  showed  cause.  In  this  case,  the  de- 
fendant, if  present,  would  not  have  been  justified  in  shooting  a  mere 
trespasser:  he  could  only  use  as  much  force  as  was  necessary  to  prevent 
the  trespass,  or  its  continuance.  If  that  be  so,  the  maxim  of  law 
applies  here,  that  a  man  shall  do  not  indirectly  that  which  he  cannot  do 
directly.  .  .  . 

Abbott,  C.  J.  We  are  not  called  upon  in  this  case  to  decide  the 
general  question,  whether  a  trespasser  sustaining  an  injury  from  a 
latent  engine  of  mischief,  placed  in  a  wood  or  in  grounds  where  he  had 
no  reason  to  apprehend  personal  danger,  may  or  may  not  maintain  an 
action.  That  question  has  been  the  subject  of  much  discussion  in  the 
Court  of  Common  Pleas.  .  .  .  The  jury  have  found  that  the  plaintiff 
(before  he  entered  the  wood)  knew  that  engines  like  that  by  which  he 
suffered  in  consequence  of  his  trespass  were  placed  there;  to  him,  there- 
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fore,  they  ceased  to  be  latent  engines  of  mischief;  and  the  degree  of 
injury  sustained  cannot  vary  the  case  in  principle.  The  Court,  there- 
fore, cannot  hold  that  this  action  is  maintainable.  .  .  . 

Batley,  J.  Nothing  that  falls  from  me  shall  have  a  tendency  to 
encourage  the  practice,  which,  to  a  certain  extent,  has  prevailed,  of 
setting  these  engines  for  the  protection  of  property.  .  .  .  But  if  another 
then  takes  upon  himself  to  go  into  the  wood,  knowing  that  he  is  in  the 
hazard  of  meeting  with  the  injury  which  the  guns  are  calculated  to 
produce,  it  seems  to  me  that  he  does  it  at  his  own  peril,  and  must  take 
the  consequences  of  his  own  act.  The  maxim  of  law  '*  volenti  non  fit 
injuria"  applies;  for  he  voluntarily  exposes  himself  to  the  mischief 
which  has  happened.  ... 

HoLROTD,  J.  I  am  of  opinion  that  this  action  is  not  maintainable, 
on  the  ground  that  the  plaintiff  had  notice  that  the  spring-guns  were 
placed  in  the  wood  in  question.  .  .  .  Ride  affirmed, 

713.    BIRD  V,  HOLBROOK 
CoifMON  Pleas.    1828 

4  Bing.  628 

This  was  an  action  upon  the  case.  .  .  .  This  cause  was  tried  at  the 
Bristol  Assizes,  1825,  when  a  verdict  was  taken  for  the  plaintiff,  by 
consent,  damages  £50,  sbbject  to  a  case  reserved,  with  liberty  to  either 
party  to  turn  it  into  a  special  verdict.  The  following  were  the  facts 
of  the  case:  — 

Before,  and  at  the  time  of  the  plaintiff's  sustaining  the  injury  com- 
plained of,  the  defendant  rented  and  occupied  a  walled  garden  in  the 
parish  of  St.  Phillip  and  Jacob,  in  the  county  of  Gloucester,  in  which 
the  defendant  grew  valuable  flower-roots,  and  particularly  tulips,  of 
the  choicest  and  most  expensive  description.  .  .  .  The  def^idant  had 
been,  shortly  before  the  accident,  robbed  of  flowers  and  roots  from  his 
garden  to  the  value  of  £20  and  upwards:  in  consequence  of  which, 
for  the  protection  of  his  property,  with  the  assistance  of  another  man, 
he  placed  in  the  garden  a  spring-gun,  the  wires  connected  with  which 
were  made  to  pass  from  the  doorway  of  the  summer-house  to  some 
tulip  beds,  at  the  height  of  about  fifteen  inches  from  the  ground,  and 
across  three  or  four  of  the  garden*  paths,  which  wires  were  visible  from 
all  parts  of  the  garden  wall;  but  it  was  admitted  by  the  defendant,  that 
the  plaintiff  had  not  seen  them.  ...  A  witness  to  whom  the  defend- 
ant mentioned  the  fact  of  his  having  been  robbed,  and  of  having  set 
a  spring-gun,  proved  that  he  had  asked  the  defendant  if  he  had  put  up 
a  notice  of  such  gun  being  set,  to  which  the  defendant  answered,  that 
**he  did  not  conceive  that  there  was  any  law  to  oblige  him  to  do  so," 
and  the  defendant  desired  such  person  not  to  mention  to  any  one  that 
the  gun  was  set,  "least  the  villain  should  not  be  detected."  .  .  . 
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On  the  21st  of  March,  1825,  between  the  hours  of  six  and  seven  in 
the  afternoon,  it  being  then  light,  a  pea-hen  belonging  to  the  occupier 
of  a  house  in  the  neighborhood  had  escaped,  and,  after  flying  across 
the  field  above  mentioned,  alighted  in  the  defendant's  garden.  A  female 
servant  of  the  owner  of  the  bird  was  in  pursuit  of  it.  And  the  plaintiff 
(a  youth  of  the  age  of  nineteen  years)  seeing  her  in  distress  from  fear  of 
losing  the  bird,  said  he  would  go  after  it  for  her :  he  accordingly  got  upon 
the  wall  at  the  back  of  the  garden,  next  to  the  field,  and  having  ccdled 
out  two  or  three  times  to  ascertain  whether  any  person  was  in  the  garden, 
and  waiting  a  short  space  of  time  without  receiving  any  answer,  jump^ed 
down  into  the  garden.  The  bird  took  shelter  near  the  summer-house, 
and  the  boy's  foot  coming  in  contact  with  one  of  the  wires,  close  to  the 
spot  where  the  gun  was  set,  it  was  thereby  discharged,  and  a  great 
part  of  its  contents,  consisting  of  a  large  swan  shot,  were  lodged  in  and 
about  his  knee-joint,  and  caused  a  severe  wound. 

The  question  for  the  opinion  of  the  Court  was.  Whether  the  plain- 
tiff was  entitled  to  recover:  if  so,  the  verdict  was  to  stand;  otherwise 
a  nonsuit  was  to  be  entered. 

Wilde,  Serjt,  for  the  plaintiff.  The  defendant  is  liable  in  damages 
for  the  injury  the  plaintiff  has  sustained,  .  .  .  Not  only  is  it  unlawful 
for  a  party  to  have  recourse  to  wounding  or  killing  in  defence  of  property, 
where  no  felony  is  attempted;  it  is  even  a  high  offence  for  one  who 
knows  of  the  existence  of  a  moral  peril,  to  suffer  another  to  approach  it 
without  warning;  and,  on  this  principle,  however  they  differed  on  other 
points,  the  Judges  in  Deane  v.  Clayton,  [ante,  No.  711,]  all  agreed,  that 
it  could  not  be  allowable,  without  notice,  to  expose  even  a  trespasser 
to  a  mortal  injury;  an  opinion  confirmed  by  the  language  of  the  whole 
Court  in  Ilott  v.  Wilkes,  3  B.  &  A.  308,  [ante,  No.  712.] 

Merewether,  Serjt.,  for  the  defendant.  The  defendant's  declaration 
does  not  show  an  intention  to  revenge  or  punish,  rather  than  to  prevent, 
but  a  desire  to  detect  for  the  purpose  of  prevention;  and  his  defence 
rests  on  two  grounds:  First,  the  right  which  every  man  has  to  take 
precautionary  measures  for  the  protection  of  his  property  during  un- 
avoidable absence;  secondly,  the  principle  which  precludes  a  wrong- 
doer from  recovering  a  compensation  for  an  injury  occasioned  by  his 
own  wrong.  ...  In  Blithe  tj.  Topham,  [ante,  No.  708,]  the  proprietor 
of  a  waste  had  dug  a  pit,  a  few  yards  only  from  a  highway:  a  horse 
having  fallen  into  it,  it  was  holden  the  owner  could  not  recover  damages. 
.  .  .  Brock  V,  Copeland  [ante,  No.  709]  seems  decisive;  for  the  defend- 
ant in  the  case  having  placed  a  large  dog  for  the  protection  of  his  yard, 
the  plaintiff,  not  a  trespasser,  but  the  defendant's  foreman,  entering 
the  premise  by  night,  was  bitten;  and  Lord  Kenyon  held  that  he  could 
not  recover  damages.  No  distincticm  can  be  drawn  between  a  spring- 
gun  and  a  ferocious  dog.  ... 

Wilde,  in  reply.  ...  In  Brock  v.  Copeland  [ante.  No.  709]  the  dog 
was  placed  for  the  protection  of  the  dwdling-house^  and  the  party  at- 
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tacked,  being  the  defendant's  foreman,  knew  that  the  dog  was 
there;  and  in  Blithe  v,  Topham  [ante.  No.  708]  the  pit  was  not  dug 
for  the  purpose  of  doing  mischief,  but  in  the  necessary  cultivation  and 
enjoyment -of  the  defendant's  property.  The  maxim  "volenti  non  fit 
injuria"  has  no  application  in  the  present  case,  as  the  plaintiff  had  no 
notice  of  the  penalty  which  he  incurred.  .  .  . 

Best,  C.  J.  I  am  of  the  opinion  that  this  action  is  maintainable. 
If  any  thing  which  fell  from  me  in  Ilott  v.  Wilkes  [anie,  No.  712]  were 
at  variance  with  the  opinion  I  now  express,  I  should  not  hesitate  to 
retract  it.  .  .  .  But  this  case  stands  on  grounds  distinct  from  any  that 
have  preceded  it.  In  general,  spring-guns  have  been  set  for  the  purpose 
of  deterring;  the  defendant  placed  his  for  the  express  purpose  of  doing 
injury;  for,  when  called  on  to  give  notice,  he  said,  "If  I  give  notice, 
I  shall  not  catch  him."  He  intended,  therefore,  that  the  gun  should  be 
discharged,  and  that  the  contents  should  be  lodged  in  the  body  of  his 
victim,  for  he  could  not  be  caught  in  any  other  way.  On  these  prin- 
ciples the  action  is  clearly  maintainable,  and  particularly  on  the  latter 
ground.  ...  In  Deane  v.  Clayton,  [ante,  No.  711 J  the  plaintiff,  the 
master  of  the  dog,  had  a  right  to  hunt  in  the  wood  adjoining  that  in 
which  the  dog  was  spiked;  there  was  no  visible  boundary  between  the 
two  woods;  the  manner  in  which  the  plaintiff  and  defendant  occupied 
their  respective  properties  was  evidence  of  an  understanding  between 
them  that  the  enjoyment  should  be  mutual;  and  the  dog  was  impelled 
onwards  by  his  natural  instinct  in  pursuit  of  the  game.  Looking  at 
the  authorities,  therefore,  Deane  v.  Clayton  is  out  of  the  question;  and 
Ilott  V,  Wilkes  is  an  authority  in  point. 

But  we  want  no  authority  in  a  case  like  the  present;  we  put  it  on 
the  principle  that  it  is  inhuman  to  catch  a  man  by  means  which  may 
maim  him  or  endanger  his  life,  and,  as  far  as  human  means  can  go,  it  is 
the  object  of  English  law  to  uphold  humanity,  and  the  sanctions  of 
rdigion.  .  .  . 

Park,  J.  I  adhere  to  the  judgment  I  gave  in  Deane  v.  Clayton,  but 
shall  confine  myself  at  present  to  the  facts  before  the  Court.  ...  In 
the  present  case,  I  found  my  decision  on  the  circumstance  of  the  defend- 
ant having  omitted  to  give  notice  of  what  he  had  done,  and  his  even 
expressing  a  desire  to  conceal  it.  .  .  .  Judgment  for  the  plaintiff. 


714.    BARNES  v.  WARD 

Common  Bench.    1850 

3  C.  B.  392 

At  the  trial,  before  Coltman,  J.,  at  the  sittings  in  Middlesex,  after 
Easter  term,  1847,  it  appeared  that  Jane  Barnes  was  passing,  between 
eight  and  nine  o'clock  at  night,  on  the  26th  of  October,  along  a  road 
which  had  on  the  one  side  of  it  a  dead  wall,  and  on  the  other  a  row 
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of  houses,  some  of  which  were  finished  and  some  unfinished.  It  being 
dark,  and  no  light  near,  she  accidentally  fell  from  a  path  which  was 
on  the  road  by  the  side  of  the  houses,  into  the  open  area  of  one  of  the 
unfinished  ones,  which  was  shown  to  have  been  at  that  time  in  the 
possession  of  the  defendant,  and  was  killed  by  the  fall.  The  area  was 
separated  from  the  path  by  a  curbstone  which  was  intended  for  the 
reception  of  iron  raik. 

On  the  part  of  the  defendant,  it  was  contended:  first,  that  there  was 
no  sufficient  evidence  that  the  footpath  was  a  public  way;  secondly, 
that  a  man  has  a  right  to  make  a  hole  in  his  own  ground,  and  is  not 
bound  to  fence  an  adjoining  highway  against  such  a  hole;  thirdly,  that 
the  third  issue  was  not  sustained,  in  its  terms,  by  the  evidence. 

The  learned  judge  told  the  jury  that,  if  there  was  a  public  way 
abutting  on  th^  area,  and  it  would  be  dangerous  to  persons  passing, 
unless  fenced,  or  a  public  way  so  near  that  it  would  produce  danger  to 
the  public,  unless  fenced,  the  defendant  would  be  liable,  unless  the 
accident  was  occasioned  by  want  of  ordinary  caution  on  the  part  of 
the  deceased. 

The  jury  found  that  there  was  an  immemorial  public  way  abutting  on 
the  area,  and  gave  a  verdict  for  the  plaintiff,  with  £300  damages. 

The  lecumed  judge  having  given  leave  to  the  counsel  for  the  defendant 
to  move  the  Court,  on  the  points  suggested  by  him,  a  rule  was  obtained 
accordingly,  to  show  cause  why  a  nonsuit  should  not  be  entered.  .  .   . 

On  the  argument  of  this  rule,  it  was  contended,  on  behalf  of  the 
defendant:  .  .  .  thirdly,  that  no  such  obligation  existed  as  that  alleged; 
for,  that  the  owner  of  land  is  not  bound  to  fence  off  an  excavation  in 
it  by  the  side  of  a  public  road.  .  .  . 

Oil  the  third  point,  the  Court  felt  so  much  doubt  and  difficulty, 
that  a  second  argument  was  directed,  which  took  place  in  Easter 
term  last,  before  Wilde,  C.  J.,  Coltman,  J.,  Cresswell,  J.,  and  V. 
Williams,  J.  .  .  . 

Maule,  J.  .  .  .  In  the  present  case,  the  jury  expressly  found  the 
way  to  have  existed  immemorially;  and  they  must  be  taken  to  have 
found  that  the  state  of  the  area  made  the  way  dangerous  for  those 
passing  along  it,  and  that  the  deceased  was  using  ordinary  caution  in 
the  exercise  of  the  right  of  way,  at  the  time  the  accident  happened. 

The  result  is,  —  considering  that  the  present  case  refers  to  a  newly- 
made  excavation  adjoining  an  immemorial  public  way,  which  ren- 
dered the  way  unsafe  to  those  who  used  it  with  ordinary  care,  —  it 
appears  to  us,  after  much  consideration,  that  the  defendant,  in  having 
made  that  excavation,  was  guilty  of  a  public  nuisance,  even  though 
the  danger  consisted  in  the  risk  of  accidentally  deviating  from  the 
road;  for  the  danger  thus  created  may  reasonably  deter  prudent  per- 
sons from  using  the  way,  and  thus  the  full  enjoyment  of  it  by  the 
public  is,  in  effect,  as  much  impeded  as  in  the  case  of  an  ordinary 
nuisance  to  a  highway. 
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With -regard  to  the  objection,  that  the  deceased  was  a  trespasser  on 
the  defendant's  land  at  the  time  the  injury  was  sustained,  —  it  by  no 
means  follows  from  this  circumstance  that  the  action  cannot  be  main- 
tained. A  .trespasser  is  liable  to  an  action  for  the  injury  which  he 
does;  but  he  does  not  forfeit  his  right  of  action  for  an  injury  sustained. 
Thus,  in  the  case  of  Bird  v.  Holbrook,  4  Bingh.  628,  1  M.  &  P.  607, 
[ante,  No.  713,]  the  plainti£F  was  a  trespasser,  —  and  indeed  a  volun- 
tary one,  —  but  he  was  held  entitled  to  an  action  for  an  injury  sus- 
tained in  consequence  of  the  wrongful  act  of  the  defendant,  without 
any  want  of  ordinary  caution  on  the  part  of  the  plaintiff,  although 
the  injury  would  not  have  occurred  if  the  plaintiff  had  not  trespassed 
on  the  defendant's  land.  This  decision  was  approved  of  in  Lynch  v. 
Nurdin,  1  Q.  B.  37,  4  P.  &  D.  677,  and  also  in  the  case  of  Jordin  v. 
Crump,  8  M.  &  W.  782,  in  which  the  Court,  though  expressing  a  doubt 
as  to  whether  the  act  of  the  defendant  in  setting  a  spring-gun  was 
illegal,  agreed  that,  if  it  were,  the  fact  of  the  plaintiff's  being  a  tres- 
passer would  be  no  answer  to  the  action. 

For  these  reasons,  we  are  of  opinion  that  the  declaration  in  this  case 
discloses  a  good  cause  of  action;  and  also  that  the  third  issue  was 
properly  found  for  the  plaintiff. 

The  rule,  therefore,  must  be  discharged.  Rule  discharged. 


715.    PALMER  v.  GORDON 
Supreme  Judicial  Court  of  Massachusetts.    1899 

173  Mom.  410,  53  AT.  ^.  909 

Tort,  for  personal  injuries  occasioned  by  spilling  scalding  water  on 
the  plaintiff. 

At  the  trial  in  the  Superior  Court,  before  Bishop,  J.,  the  evidence 
tended  to  show  that  the  plaintiff,  a  boy  fifteen  years  old,  entered  the 
restaurant  of  the  defendant,  not  for  the  purpose  of  purchasing  anything 
himself,  but  on  the  invitation  of  one  of  two  other  boys  who  accompanied 
him,  and  who  proposed  to  stand  treat;  that,  finding  the  defendant 
engaged  with  customers,  the  boys  passed  into  the  kitchen  attached  to 
the  restaurant,  and  seated  themselves  in  front  of  the  stove  with  their 
feet  in  or  on  the  edge  of  the  oven;  that  having  twice  been  ordered  by 
the  defendant  to  leave  the  kitchen,  and,  having  disregarded  the  orders, 
the  defendant  went  into  the  kitchen,  and,  saying,  "  I  will  show  you  how 
I  get  my  dog  out,"  drew  a  pan  of  scalding  water  to  and  fro  across  the 
top  of  the  stove,  with  a  scraping  noise,  for  the  purpose  of  spilling  the 
water  on  the  stove  and  of  frightening  the  boys  away,  and  in  so  doing 
spilled  water  on  the  stove  and  thence  on  the  legs  of  the  boys,  scalding 
them,  but,  as  was  admitted  by  the  plaintiff,  without  intending  to  scald 
him. 
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The  jury  returned  a  verdict  for  the  plaintifP;  and  the  defendant 
alleged  exceptions. 

H,  H,  Newton,  for  the  defendant. 

0.  A.  Brotffn,  for  the  plainti£F. 

Holmes,  J.  This  is  an  action  of  tort  for  personal  injuries.  We  are 
to  take  it  that  the  plaintiff,  a  boy,  was  a  trespasser  with  some  other 
boys  in  the  kitchen  attached  to  the  defendant's  restaurant,  and  that  the 
defendant  spilled  water  upon  the  stove  for  the  purpose  of  fri^tening 
the  boys  away.  He  did  not  intend  to  scald  them,  but  the  water  flew 
from  the  stove  upon  the  legs  of  the  boys.  The  question  raised  by  the 
exceptions  is  whether  the  jury  were  warranted  in  finding  the  defendant 
liable. 

It  will  be  seen  that  this  case  falls  between  the  cases  of  spring  guns 
and  the  like,  where  the  defendant  is  or  may  be  in  the  same  position  as 
if  he  had  been  personaUy  present  .and  had  shot  the  plaintiff,  and  the 
cases  where,  as  against  'trespassers  or  Uoensees,  railroads  are  held  en- 
titled to  run  trains  in  their  usual  way  without  special  precautions. 
Chenery  v,  Fitchburg  Raiboad,  160  Mass.  211,  213,  [post,  No.  719]. 
In  the  case  at  bar  the  defendant,  although  not  contemplating  or  in- 
tending actual  damage,  did  an  act  specifically  contemplating  the 
plaintiff's  presence  and  directed  against  him.  He  left  the  safe  position 
of  a  landowner  simply  pursuing  his  own  convenience  and  assimiing 
that  no  one  would  break  the  law  and  thereby  bring  himself  into  danger. 

Just  as  a  man  may  make  himself  liable  to  a  negligent  plaintiff  by  a 
later  negligence,  (Pierce  v,  Cunard  Steamship  Co.,  153  Mass.  87,  89, 
[ante,  No.  668,]  he  may  make  himself  liable  to  a  trespasser  by  an  act 
that  is  done  with  reference  to  the  trespasser's  presence,  and  that  sufiS- 
dently  clearly  threatens  the  danger  which  it  brings  to  pass.  A  tres- 
passer is  not  ''caput  lupinum."  In  the  present  case  the  only  element 
of  doubt  was  whether  the  danger  to  the  plaintiff  was  sufficiently  ob- 
vious under  the  circumstances.  That  question  properly  was  left  to  the 
jury.  Exceptims  overruled. 

716.  Illinois  Central  R.  Co.  v.  Leineb.  (1903,  202  111.  624,  629,  67  N.  E. 
98.)  Maobudeb,  C.  J.  Whether,  therefore,  the  deceased  was  a  trespasser  or 
not,  the  question  remains  whether  there  is  evidence  tending  to  show  that  he  was 
killed  through  the  wanton  or  recldesB  conduct  of  the  appellant's  employees, 
who  were  in  chaige  of  the  trains  whose  collision  caused  his  death.  The  ques- 
tion, whether  a  personal  injury  has  been  inflicted  by  wilful  or  wanton  conduct 
or  gross  negligence,  is-  a  question  of  fact  to  be  determined  by  the  jury.  ...  It 
is  not  always  easy  to  define  what  degree  of  negligence  the  law  oonsiderB  equiv- 
alent to  a  wilful  or  wanton  act.  It  is  greatly  dependent  upon  the  particular 
circumstances  of  each  case.  In  the  case  of  an  injury  to  a  trespasser,  a  raUroad 
company  has  been  said  to  be  liable  for  ''such  gross  negligence  as  evidences  wil- 
fulness." (Illinois  Central  Railroad  Co.  v.  Godfrey,  71  111.  500.) ...  It  is  such 
gross  negligence  as  to  imply  a  disregard  of  consequences  or  a  willingness  to  in- 
flict injury.  (Lake  Shore  &  Michigan  Southern  Railway  Co.  v,  Bodemer,  139 
m.  596.)  .  .  . 
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717.    SCHEUERMAN  t>.  SCHARFENBERG 
Supreme  Court  of  Alabama.    1909 

163  Ala.  337,  50  So.  335 

Appeal  from  Morgan  Circuit  Court.  Heard  before  Hon.  D.  W. 
Speake.  Action  by  Joe  Scheuermann,  pro  ami,  against  William  Schar- 
fenberg,  for  damages  for  being  shot  by  a  spring-gun  in  an  attempt  to 
burglarize  a  store.  Judgment  for  defendant  and  plaintiff  appeals. 
Affirmed. 

John  C,  Eyder,  and  Lowe  &  TidweU,  for  appellant.  .  .  . 

£,  W.  Godbey,  for  appellee.  .  .  . 

Matfield,  J.  This  appeal  presents  but  one  question,  which  is  as 
novel  as  it  is  difficult.  The  question  is  this:  Is  the  owner  of  a  store- 
house, in  which  goods  and  other  valuables  are  kept  by  him  for  sale 
and  deposit  liable  in  trespass  to  a  would-be  burglar  of  such  store,  who 
is  shot  by  means  of  a  spring  gun  placed  in  the  store  by  the  owner  for  the 
purpose  of  shooting  persons  who  might  attempt  to  burglarize  it  —  the 
gun  being  discharged  by  the  would-be  burglar  while  in  the  attempt  to 
enter,  but  after  the  breaking  is  completed?  We  have  been  unable  to 
find  any  case  exactly  like  it,  and  but  few  kindred  ones.  .  .  . 

1.  Before  there  was  any  statute  in  England  on  the  subject  of  spring 
guns,  it  was  held  that  a  mere  trespasser,  having  no  knowledge  of  the 
particular  spot  on  which  a  spring  gun  was  located,  but  having  a  general 
knowledge  that  there  were  spring  guns  in  the  wood  trespassed  upon, 
could  not  recover  for  being  shot  by  one  of  such  guns  which  he  discharged 
while  trespassing.  Ilott  v.  Wilkes,  3  B.  &  Aid.  304,  [ante,  No.  712.] 
In  another  case,  where  plaintiff  had  climbed  over  defendant's  wall  to 
catch  one  of  hb  own  fowls,  which  had  strayed  onto  defendant's  premises, 
and  was  shot  by  defendant's  spring  gun,  defendant  was  held  liable.  .  .  . 
Bird  V,  Holbrook,  4  Bing.  628,  [ante,  No.  713.]  There  are  other  Eng- 
lish cases,  some  holding  the  defendant  liable,  and  others  not,  for  injury 
suffered  on  account  of  spring  guns,  dangerous  agencies,  etc.,  placed 
upon  one's  premises,  depending  upon  the  facts  of  each  particular  case. 
England  finally  passed  statutes  upon  the  subject  (St.  24  &  25  Vict, 
c.  100;  St.  7  &  8  Geo.  IV.  c.  18,  5, 1),  which  made  it  a  crime  to  place 
such  dangerous  agencies  upon  one's  premises,  save  in  the  night-time, 
and  never  then  except  to  protect  the  dwelling.  .  .  . 

It  will  be  observed,  from  these  various  decisions,  that  while  a  man 
may  set  spring  guns  and  mantraps  upon  his  own  premises  to  protect 
them  in  the  night-time  from  thieves  and  burglars,  he  must  see  to  it 
that  such  guns  or  traps  do  not  inflict  injury  upon  those  who  go  thereon 
for  lawful  purposes,  and  that  one  has  no  right  to  defend  his  property 
against  mere  trespassers  by  means  of  such  deadly  agencies.  Liability 
as  to  mere  trespassers  who  have  no  felonious  intent  depends  also  upon 
notice  to  them  of  the  dangerous  agency. 


202  m.    THE  EXCUSE  ELEMENT  No.  717 

2.  There  is  another  principle  of  law  applicable  to  this  case,  which  is 
discussed  in  these  cases  cited,  and  also  in  others  of  our  own  Court,  which 
is  the  right  to  defend  one's  property  as  well  as  his  person  against  vio- 
lence and  felonies.  Mr.  Blackstone  announced  the  rule,  a  long  time  ago, 
that  where  a  crime,  which  is  itself  punished  capitally,  is  attempted  to 
be  conmiitted  by  force,  it  may  be  prevented  by  force,  even  to  the  taking 
of  life.  .  .  .  This  common-law  doctrine  is  also  quoted  thus  in  Storey's 
Case,  71  Ala.  337: 

''A  man  may  repel  by  force  in  defence  of  his  person^  habitation,  or  prop- 
erty, against  one  who  manifestly  intends,  or  endeavors,  by  violence  or  sur- 
prise, to  conomit  a  known  felony,  such  as  murder,  rape,  robbery,  arson, 
burglary  and  the  like,  upon  either.  In  these  cases  he  is  not  obliged  to  retreat, 
but  may  pursue  his  adversary  until  he  has  secured  himself  from  all  danger; 
and  if  he  kill  him,  in  so  doing,  it  is  called  justifiable  self-defence."  —  1  East, 
P.  C.  271.  .  .  . 

Applying  these  principles  of  law,  we  hold  that  the  owner  of  such  a 
store  is  not  liable  in  trespass  to  a  would-be  burglar  thereof,  who  is  shot 
by  means  of  a  spring  gun  by  such  owner  placed  in  the  store  f^r  the  pur- 
pose of  shooting  persons  who  might  attempt  to  burglarize  it;  the  gun 
being  discharged  by  the  would-be  burglar  in  attempting  to  enter. 

Affirmed. 

DowDELL,  C.  J.,  and  Simpson  and  Denson,  JJ.,  concur.^ 

^  [Problems: 

The  plaintiff  was  trespassing  on  the  defendant's  cart,  in  which  was  the  de- 
fendant's savage  dog.  The  dog  bit  him.  May  he  recover?  (1903,  Peck  r.  Wil- 
Uams,  24  R.  I.  583,  54  Atl.  381.) 

The  plaintiff  peddler  entered  the  defendant's  house,  peacefully,  but  without 
permission,  and  was  bitten  by  the  defendant's  savage  dog.  Is  the  defendant 
liable?    (1903,  Carroll  t;.  Marcoux,  98  Me.  259,  56  Atl.  348.) 

The  defendant,  to  prevent  trespassing,  fixed  a  barbed-wire  fence  on  his  prem- 
ises from  house  to  sidewalk  boundary.  The  plaintiff  in  the  dark  strayed  from  the 
sidewalk  on  to  the  grass  and  was  injured  by  the  wire.  Is  the  defendant  liable? 
(1899,  Dmgley  v.  Clough,  173  Mass.  429,  53  N.  £.  884.) 

The  plaintiff's  horse,  unlawfully  at  large  on  the  defendant's  ndlroad  track, 
was  killed  by  the  train.  The  trial  Court  was  asked  to  rule  that  the  defendant's 
failure  to  keep  a  lookout  was  not  a  ground  of  liability,  and  that  it  would  only 
be  liable  if,  '^  after  discovery  of  the  horse's  peril  the  defendant's  servants  failed 
to  do  something  which  they  ought  to  have  done  to  avoid  striking  it  and  which 
if  done  would  have  been  effectual  to  prevent  the  collision."  Was  this  correct? 
(1887,  Pahner  t;.  R.  Co.,  37  Minn.  223.) 

The  plaintiff's  intestate  was  hunting  in  a  meadow,  where  he  was  a  trespasser. 
The  defendant's  electric  railroad  ran  through  the  meadow,  and  the  third  rail 
was  unprotected.  The  plaintiff's  intestate  stepped  upon  it  and  was  killed. 
May  the  plaintiff  recover  for  the  death?  (1909,  Sutton  r.  West  Jersey  &  S.  R. 
Co.,  78  N.  J.  L.  — ,  73  Atl.  256.) 

The  defendant's  land  had  a  quarry-hole.  The  plaintiff,  who  knew  of  this,  put 
his  horse  to  pasture  in  the  adjoining  field.  A  fence  had  separated  the  prem- 
ises, and  the  defendant  was  bound  by  contract  (made  by  the  prior  owners)  to 
maintain  it;  but  the  fence  was  down  ajid  unrepaired.   The  hone  strayed  at  night 
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into  the  quarry  hole,  and  was  killed.  May  the  plaintiff  recover?  (1886,  Knim 
V.  Anthony,  115  Pa.  431.) 

The  defendant  maintained  a  public  park,  in  which  it  was  forbidden  to  walk 
on  the  grass.  The  plaintiff,  walking  on  the  grass,  feU  into  an  unf enced  trench. 
Is  the  defendant  liable?  (1898,  Sheehan  v.  Boston,  171  Mass.  296,  50  N.  E. 
542.) 

The  plaintiff,  a  painter,  while  working  on  a  house,  tied  a  rope  of  his  scaffold, 
without  permission,  to  the  chimney  of  the  defendant's  adjoining  house.  The  de- 
fendant at  night  untied  the  rope.  Next  day  the  scaffold  fell,  and  the  plaintiff  was 
injured.    Is  the  defendant  liable?    (1869,  PhiUips  v.  Wilpers,  2  Lansing,  389.) 

The  defendant  strewed  poison  about  his  premises,  to  prevent  depredations 
by  dogs  and  other  animals.  The  plaintiff's  dog  came  upon  the  defendant's  land, 
ate  the  poison,  and  died.  Is  the  defendant  liable?  (1901,  Cobb  v.  Cater,  59 
S.  C.  462,  38  S.  E.  114.) 

The  plaintiff  was  poaching  on  the  defendant's  fishpond.  The  defendant's 
agent  fired  and  shot  the  plaintiff.  Is  the  defendant  liable?  (1906,  Magar  v, 
Hammond,  183  N.  Y.  387,  76  N.  E.  474.) 

The  plaintiff  by  fraudulent  use  of  a  pass  was  riding  on  the  defendant's  rail- 
road car,  and  was  injured  by  the  defendant's  fault.  Is  the  defendant  liable? 
(1877,  Toledo,  W.  &  W.  R.  Co.  v.  Beggs,  85  111.  84.) 

The  plaintiff  boy  was  riding  as  a  trespasser  on  the  footboard  of  an  engine- 
cab.  The  engineer,  to  drive  him  off,  threw  hot  water  on  him,  and  he  fell  off  on 
the  track  and  was  injured.  Is  the  defendant  tiable?  (1898,  Galveston  H.  &  S. 
A.  R.  Co.  V.  Davis,  92  Tex.  372,  48  S.  W.  563.) 

The  plaintiff  boy  went  into  the  defendant's  circu»-tent  at  the  invitation  of 
the  defendant's  son,  who  had  no  authority.  The  clown,  during  the  performance, 
80  carelessly  exploded  a  giant  firecracker  that  the  plaintiff's  eye  was  put  out  by 
a  fragment  of  it.  May  the  plaintiff  recover?  (1899,  Herrick  v,  Wixom,  121  Mich. 
384,  80  N.  W.  117.) 

The  plaintiff's  intestate,  in  a  thunderstorm  took  refuge  under  a  third  person's 
porch.  The  defmidant's  telephone  wire  was  faultily  strung  near  a  metal  roof, 
and  a  bolt  of  lightning  was  thereby  so  conducted  as  to  kill  the  plaintiff's  intes- 
tate. Is  the  defendant  liable?  (1903,  Cumberland  T.  &  T.  Co.  v.  Martin,  116 
Ky.  554,  76  a  W.  394.) 

The  plaintiff  was  unlawfully  riding  in  the  defendant's  car.    The  defendant's 

conductor  told  him  to  get  off.    The  plaintiff  said,  "D you;  you  are  bigger 

than  I  am;  put  me  off."  The  conductor  grasped  the  plaintiff's  arm;  then  the 
plaintiff  punched  the  conductor  and  started  to  get  off.  The  conductor  then 
kicked  hkn  as  he  went.  Has  the  plaintiff  an  action  for  this  kick?  (1897,  City 
Electric  Co.  v.  Shropshire,  101  Ga.  33,  283.  E.  508.) 

Notes: 

"Duty  to  trespasser:  Voluntary  risk."    (C.  L.  R.,  II,  663.) 

"Negligence  —  third  person's  liability  to  trespasser."    (C,  L.  R.,  XI,  186.) 

"Poison  set  by  land-owner  as  protection  against  trespass."  (H.  L.  R.,  XV, 
159.) 

"Liability  to  trespassers:  Liability  of  third  person  for  condition  of  premises." 
(H.  L.  R.,  XVIII,  150.) 

"Trespasser  on  train  injured  by  collision."    (H.  L.  R.,  XVIII,  397.) 

"Use  of  spring  guns."    (M.  L  R.,  II,  326.) 

"Injuries  caused  by  electrified  third  raU."    (Y.  L.  J.,  XX,  401.)] 


204  .  ni.    THE  EXCUSE  ELEMENT  No.  718 


Topic  2.    Zdoensees 

718.    LOWERY  x.  WALKER 
CouBT  OF  Appeal,  Kino's  Bench  Division.    1910. 

L.  R.  [1910]     1  K.  B,  173 

Appeal  from  the  judgment  of  a  Divisional  Court  (Darling,  J.  and 
PiCKFORD,  J.)  upon  an  appeal  from  the  Whitehaven  County  Court. 

The  action  in  the  county  court  was  for  personal  injuries  occasioned 
to  the  plaintiff  through  being  bitten,  knocked  down,  and  trampled 
upon  by  a  horse  which  belonged  to  the  defendant,  under  the  following 
drcnimstances.  The  defendant,  a  farmer,  had  put  the  horse  by  which 
the  plaintiff  was  injured  into  a  field,  of  which  he  had  been  the  occupier 
for  fifteen  years,  adjoining  a  railway  station.  The  field  was  divided 
from  a  footpath  by  a  wire  fence.  It  appeared  from  the  evidence  that 
the  horse  had  been  put  there  from  time  to  time  for  at  least  three  years 
before  the  plaintiff  was  injured  as  aforesaid.  There  was  evidence  to  the 
effect  that,  for  the  purpose  of  making  a  short  cut,  members  of  the 
public  had,  for  a  period  of  between  thirty  and  forty  years  previous  to 
the  action,  habitually  crossed  this  field  from  a  point  on  the  footpath, 
where  they  got  over  the  fence,  to  a  gate  near  the  station,  and  that  there 
was  a  trodden  track  from  that  point  to  the  gate,  which  was  usually 
unlocked,  but  was  occasionally  kept  locked.  The  plaintiff  was  crossing 
the  field  by  this  track,  when  he  was  injured  by  the  horse  as  above 
mentioned.  He  had  no  leave  to  cross  the  field  from  the  defendant.  The 
horse  had  previously  bitten  or  attacked  other  persons,  and  the  county 
court  judge  found  that  the  defendant  knew  that  this  was  the  case  and 
that  the  horse  was  dangerous.  The  defendant  and  his  son  stated  in 
evidence  that  they  had  frequently  shouted  at  persons  crossing  the  field 
as  aforesaid,  and  sometimes  turned  them  back;  and  that  they  had  com- 
plained to  the  police  of  persons  so  crossing,  as  trespassers,  and  the  de- 
fendant had  been  advised  by  the  police  to  prosecute  persons  who  had 
done  so,  but  had  declined  to  take  proceedings  against  them  on  the 
ground  that  they  were  customers  of  his  for  milk.  .  .  . 

Holman  Gregory,  for  the  plaintiff.  .  .  .  There  is  no  difference  in 
principle  between  the  case  of  a  person  who  lays  a  spring  gun,  by  which 
he  intends  that  trespassers  shall  be  injured,  and  the  case  of  a  dangerous 
horse  which  the  owner  knows  will  bite  persons  who  trespass  in  the  field 
where  the  horse  is  kept.  In  the  case  of  a  spring  gun  the  owndr  of  it  is 
liable  if  a  trespasser  is  injured:  Bird  v.  Holbrook,  [ante,  No.  713.]  .  .  . 
The  principle  to  be  deduced  from  the  authorities  is  that,  when  a  land- 
owner knows  that  persons  are  in  the  habit  of  trespassing  on  his  land, 
he  must  not  do  anything  which  will  expose  them  to  something  which 
is  not  one  of  the  ordinary  risks  incident  to  the  user  of  the  property.  .  .  . 

Leslie  Scott,  K.  C,  and  H.  L,  Beasdey,  for  the  defendant.  ...  In 
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detenmning  cases  of  this  class,  the  only  criterion  known  to  the  law  is 
that  stated  by  Gibbs,  C.  J.,  in  Deane  v.  Clayton  [ante,  No.  711],  namely, 
had  the  plaintiff  any  right  to  be  at  the  place  where  he  was  injured? 
Putting  aside  cases  of  intentional  injury,  like  those  in  which  spring  guns 
were  used,  cases  of  nuisances  adjoining  a  highway,  of  which  Barnes  v. 
Ward  [ante,  No.  714]  is  an  example,  and  cases  of  children,  a  trespasser 
who  sustains  injuries  while  trespassing  has  no  right  of  action.  .  .  . 
Mere  acquiescence  by  a  landowner  in  trespassing  does  not  impose  on 
him  any  special  duty  toward  the  trespassers.  .  .  . 

Vaughan  Wiluams,  L.  J.  I  think  that  in  this  case,  upon  the  facts 
as  found  by  the  county  court  judge,  and  as  appearing  from  the  evi- 
dence given  at  the  trial,  there  was  not  shewn  any  such  duty  on  the  part 
of  the  defendant  towards  the  plaintiff  as  would  support  the  action 
brought  by  the  plaintiff.  We  have  had  cited  to  us  a  number  of  cases. 
I  do  not  say  that  all  those  cases  are  precisely  in  accord  with  one  another, 
but  I  think  that  the  majority  of  them  support  the  view  which  I  am  now 
expressing.  According  to  my  view  of  the  matter  it  b  impossible  in 
such  cases  to  lay  down  any  hard  and  fast  rule.  .  .  . 

I  do  not  think  that  anything  would  be  gained  by  my  going  through 
all  the  cases  which  have  been  cited  to  us.  I  propose  to  state  the  prin- 
ciples which  I  conceive  to  be  applicable  to  the  present  case.  .  .  . 

We  have  to  consider  whether  any,  and,  if  so,  what,  duty  arose  on  the 
part  of  the  defendant  towards  the  plaintiff,  notwithstanding  the  fact 
that  he  was  a  trespasser,  and  was  in  the  defendant's  field  without  leave 
or  Ucense  and  without  any  invitation.  ...  I  do  not  think  that,  upon 
the  facts  and  findings  in  this  case  it  can  fairly  be  said  that  those  persons 
who  used  thiis  field  as  a  short  cut  were  encouraged  to  do  so  by  the  de- 
fendant. ...  In  my  opinion  these  people,  generally  speaking,  take  upon 
themselves  the  risk  of  what  they  may  find  on  the  land  which  they  know 
themselves  to  be  wrongfully  crossing.  I  do  not  say  that  they  take 
upon  themselves  the  risk  of  finding  a  tiger  in  the  field;  but  they 
take  upon  themselves,  in  my  opinion,  the  risk  of  any  danger  there  may 
be  in  the  field,  if  used  in  the  way  in  which  such  a  field  is  ordinarily  used. 
This  was  a  pasture  field.  In  such  a  field  one  would  reasonably  expect 
to  find  horses  and  cows,  and  maybe  bulls.  It  is  common  knowledge 
that  such  animals  vary  very  much  in  temper,  some  being  of  a  fiercer 
temper  than  others;  and  it  is  only  reasonable  to  expect  that  there  may 
be  in  such  a  field  a  bad-tempered  horse  or  bull.  ...  I  think  the  head- 
note  should  run  thus:  "The  fact  of  the  defendant's  knowledge  that 
the  public  habitually  trespassed  there  under  the  circumstances  im- 
posed no  duty  upon  him  to  take  care  for  their  protection."  For  the 
reason  which  I  have  given  I  think  that  this  appeal  should  be  dismissed. 

Buckley,  L.  J.  It  is  not  without  grave  distrust  of  my  own  judgment 
that  I  venture,  on  a  point  of  this  kind,  to  differ  from  my  learned  colleagues. 
I  am,  however,  of  opinion  that  this  appeal  ought  to  succeed.  .  .  . 

I  may  exclude  from  oonsid^ation  cases  in  which  there  was  an  inten- 
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tion  to  injure,  such  as  Bird  v.  Holbrook,  [ante,  No.  713;]  it  is  not 
suggested  that  in  this  ease  there  was  any  intention  to  injure.  The 
class  of  case  with  which  I  have  to  deal  is  that  in  which  persons,  to  the 
knowledge  of  the  owner,  have  habitually  crossed  a  field  without  leave 
of  —  and  then,  I  myself  add,  as  my  conclusion  from  the  evidence  — 
but,  substantially,  without  any  objection  by,  the  owner.  .  .  .  While 
such  a  person  might  in  a  sense  be  said  to  be  a  trespasser,  so  far  as  any 
right  is  concerned,  inasmuch  as  he  has  no  right,  yet,  if  he  is  there  by 
excuse  or  Ucense,  he  cannot  be  treated  as  a  trespasser.  The  owner  of 
the  land  has,  by  his  acquiescence,  abrogated  his  right  to  say  to  such  a 
person  that  he  has  no  business  there,  that  he  is  a  trespasser.  .  .  .  The 
proposition  of  law,  as  I  understand  it,  is  that  the  donee  must  not  look 
a  gift  horse  in  the  mouth;  if  something  is  given,  it  must  be  enjoyed  as 
it  is  given,  and  taken  with  its  risks;  but  subject  to  this,  that,  if  the 
giver  knows  of  some  evil  character  in  it  at  the  time,  and  does  not  warn 
the  donee,  he  is  responsible,  although  it  was  a  gift.  ...  I  think  that 
the  owner  of  a  field  which  to  the  owner's  knowledge  has  been  habitually 
used  by  the  public  as  a  short  cut,  whether  they  come  there  by  express 
leave  or  not,  owes  them  a  duty  not  to  expose  them  to  danger  by  putting 
into  the  field  an  animal  which  he  knows  to  be  dangerous. 

On  these  grounds  I  think  that  the  defendant  is  liable,  and  the  appeal 
ought  to  succeed. 

Kennedy,  L.  J.  ...  It  seems  to  me  that  the  plaintiff,  in  order  to 
succeed,  was  bound  to  shew  that  he  had  something  in  the  nature  of 
permission,  at  any  rate  by  implication,  or  a  license,  though  it  may  be  a 
revocable  license,  to  go  over  the  field;  but  in  my  opinion  that  was  not 
so.  The  facts,  as  I  have  stated,  fall  far  short  of  that.  ...  In  this  case 
the  facts  do  not  appear  to  me  to  shew  any  encouragement,  or  induce- 
ment, or  invitation  by  the  defendant  to  the  plaintiff  to  cross  this  field, 
and  I  think  that  the  cases  of  this  kind  in  which  it  has  been  held  that 
there  was  a  liabiUty  on  the  part  of  the  defendant,  when  examined, 
really  all  shew  that  the  basis  of  the  liability  was  treated  as  being  some- 
thing in  the  nature  of  permission  by  the  landowner  which  might  be 
called  an  encouragement  or  invitation  by  him  to  the  plaintiff  to  come  on 
the  land.  I  admit  that  the  line  in  such  cases  is  hard  to  draw,  but  on 
the  whole  I  think  that  the  plaintiff  has  failed  to  make  out  a  case.  .  .  . 

Appeal  dismissed. 


719.    CHENERYtj.  FITCHBURG  RAILROAD  COMPANY 
Supreme  Judicial  Court  of  Massachusetts.     1893 

160  Mass.  211,  35  N.  E.  554 

Hoiaies,  J.    This  is  an  action  for  running  down  the  plaintiff  at  a 
point  on  the  defendant's  track  where  it  is  crossed  by  a  private  way, 
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along  which  she  was  travelling.  The  plaintiff  asked  for  an  instruction 
to  the  effect  that,  if  people  were  in  the  habit  of  using  the  crossing  and 
the  defendant  had  made  no  objection,  the  plaintiff  was  not  a  trespasser, 
and  the  defendant  was  bound  to  use  reasonable  care  to  protect  her. 
The  judge  refused  this,  but  instructed  the  jury,  in  substance,  that  if, 
taking  the  whole  condition  of  things  into  account,  the  physical  condi- 
tion of  the  crossing,  the  width  of  it,  the  extent  to  which  it  was  travelled, 
etc.,  a  reasonably  intelligent,  and  prudent  man  would  have  understood 
that  the  defendant  by  implication  declared  that  the  crossing  was  public, 
and  that  he,  as  a  member  of  the  public,  might  pass  over  it,  the  defend- 
ant was  bound  to  do  what  was  reasonable  and  necessary  to  do  in  order 
to  protect  an  ordinarily  intelligent  and  prudent  man  who  was  right- 
fully there.  The  plaintiff  excepted  to  the  refusal  to  rule  as  requested, 
and  excepted  in  a  general  way  at  the  end  of  the  charge.  .  .  . 

1.  The  ruling  asked  for  lays  it  down,  as  matter  of  law,  that,  if  people 
are  accustomed  to  cross  a  railroad  track  at  a  certain  place,  and  the 
company  makes  no  objection,  this  imports  a  license  from  the  company, 
and  that  such  a  license  imposes  a  duty  to  use  reasonable  care  to  pro- 
tect the  crossers.  .  .  .  But  we  think  that  it  would  be  going  quite  as 
far  as  is  possible  if  the  fact  of  continuous  crossing,  standing  alone,  were 
allowed  to  be  considered  by  a  jury  as  evidence  of  a  license.  ...  All 
these  facts  were  left  to  the  jury,  including  the  extent  to  which  the  crossing 
had  been  travelled,  and  this  was  as  much  as  the  plaintiff  could  ask. 

2.  If  the  plaintiff  was  a  trespasser,  the  defendant  was  not  liable. 
McE^hem  v.  Boston  &  Maine  Railroad,  150  Mass.  515.  Morrissey 
V.  Eastern  Railroad,  126  Mass.  377.  The  analogy  of  spring-guns  and 
man-traps  does  not  apply.  In  those  cases  the  defendant  does  an  act 
which  contemplates  the  presence  of  the  plaintiff  on  the  spot,  and  which 
not  only  produces  its  effect  after  he  is  there,  but  is  intended  to  do  so. 
His  actual  intent  makes  the  defendant  the  last  wrong-doer.  He  inter- 
venes between  the  wrongful  act  of  the  plaintiff  and  the  result  complained 
of  as  much  as  if  he  had  assaulted  him  in  person.  But  when  the  act 
complained  of  is  done  with  a  different  intent,  such  as  the  ordinary 
running  of  its  trains  by  a  railroad,  the  defendant  has  the  right  to  assume 
that  wrong-doers  will  not  be  upon  its  premises,  and  will  be  presumed 
not  to  have  anticipated  them  until  the  fact  is  shown  to  have  been  other- 
wise.    Hayes  v.  Hyde  Park,  153  Mass.  514. 

3.  If  the  plaintiff  was  licensee,  and  nothing  more,  her  case  stands  no 
better.  As  against  a  bare  licensee,  a  railroad  company  has  a  right  to 
run  its  trains  in  the  usual  way,  without  special  precautions,  if  the  circum- 
stances do  not  of  themselves  give  warning  of  his  probable  presence,  and  he 
is  not  seen  until  it  is  too  late.  Hanks  v,  Boston  &  Albany  Railroad,  147 
Mass.  495,  496.     June  v.  Boston  &  Albany  Raiboad,  153  Mass.  79,  82. 

4.  If  the  circumstances  did  give  warning  of  the  plaintiff's  probable 
presence,  it  was  because  the  mode  in  which  the  crossing  was  prepared, 
coupled  with  the  other  facts  in  evidence,  showed  an  invitation,  as  that 
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word  commonly  has  been  used  and  understood.  Sweeny  t.  Old  Colony 
&  Newport  Railroad,  10  Allen,  368.  Murphy  v.  Boston  k  Albany  Rail- 
road, 133  Mass.  121.  Holmes  v.  Drew,  151  Mass.  578.  Stevens  r. 
Nichols,  155  Mass.  472.    Plummer  v.  Dill,  156  Mass.  426,  430.  .  .  . 

In  explaining  to  the  jury  what  he  meant  by  a  reasonably  intelligent 
and  prudent  man,  the  judge  said  that  they  were  not  to  inquire  what 
conclusion  a  woman  or  child  would  come  to  with  reference  to  the  way, 
but  that  the  test  was  whether  an  ordinarily  intelligent  and  prudent 
man  would  understand  that  there  was  an  invitation  to  use  the  crossing 
as  a  public  way.  .  .  . 

Theoretically,  at  least,  there  must  be  a  line  at  which  the  way  in 
which  the  face  of  the  earth  is  prepared  will  express  the  owner's  assent 
to  its  being  entered  upon,  and  short  of  which  it  will  not  express  such 
assent.  The  theory  is  the  same  when  the  facts  relied  on  are  more  com- 
plicated. But  as  the  law  is  not  prepared  with  an  infinite  number  of 
plans,  pictures,  and  explanations  to  meet  all  possible  cases,  it  has  to 
adopt  some  short  test.  What,  then,  is  it  fair  to  require  of  an  owner 
as  against  strangers?  If  they  enter  without  his  license,  they  are  tres- 
passers, however  incompetent  and  wanting  in  judgment  they  may  be. 
What  must  he  do  to  diminish  his  rights?  Clearly,  it  is  not  enough  that 
he  puts  something  on  his  land  which  may  tempt  or  allure  a  child  or  a 
fool.  Daniels  v.  New  York  &  New  England  Railroad,  154  Mass.  349. 
It  must  be  something  which,  by  a  general  standard  of  understanding, 
gives  leave  to  enter.  That  standard  is  the  understanding  of  the  or- 
dinarily prudent  and  inteUigent  person,  not  man  as  against  woman, 
but  a  person  possessed  of  ordinary  intelligence  and  prudence,  as  against 
one  who  has  less  than  the  ordinary.  This  is  what  the  judge  meant,  and 
we  think  that  he  was  right.  Exceptions  overruled. 

H,  W,  King,  for  the  plainti£F. 

W.  S.  B.  Hopkins,  for  the  defendant. 

720.    MURPHY  v.  WABASH  RAILWAY  COMPANY 
Supreme  Court  of  Missouri.    1910 

228  Mo.  66,  128  S,  W.  480 

In  banc.  Appeal  from  Circuit  Court,  ICnox  County;  Chas.  D. 
Stewart,  Judge.  Action  by  S.  A.  D.  Murphy,  administrator  of  Luke 
Fletcher,  deceased,  against  the  Wabash  Railroad  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

Luke  Fletcher  was  50  years  old.  On  the  6th  day  of  July,  1905,  he 
was  defendant's  servant  as  section  foreman  in  Iowa.  On  that  day  he 
was  struck  on  defendant's  track  by  one  of  defendant's  locomotive 
engines  pulling  a  light  passenger  train  within  the  corporate  limits  of 
Kirksville,  in  Adair  County,  Mo.,  and  was  so  hurt  that  presently  he 
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died.  Though  once  married,  he  was  unmarried  at  his  death,  leaving 
no  minor  children, ''  natural  or  adopted,"  but  leaving  one  son,  who  had 
reached  his  majority,  surviving  him.  Presently  Mr.  Murphy  was 
appointed  administrator  of  his  estate,  took  on  himself  the  burthen  of 
that  trust  by  qualifying,  and  sues  defendant  in  two  counts.  .  .  .  The 
first  count  of  the  petition  is  a  full  and  elaborate  pleading,  and  may  be 
characterized  as  predicated  on  the  right  to  recover  for  the  wrongful  and 
negligent  death  of  Mr.  Fletcher  on  the  humanitarian  theory.  .  .  .  The 
answer  was  a  general  denial,  coupled  with  a  plea  of  specified  contrib- 
utory negligence,  in  that  decedent  was  negligently  lying  down  upon 
defendant's  track.  .  .  . 

It  seems  that  Mr.  Fletcher,  once  employed  by  defendant  as  section 
foreman  in  Kirksville,  at  the  present  time  was  in  charge  of  a  section  of 
the  road  some  75  miles  on  the  north,  in  Iowa,  and  was  temporarily 
visiting  in  Kirksville.  Whether  exuberance  incident  to  the  visit,  or  to 
the  cdebration  of  the  Fourth  of  July,  just  over,  induced  over  indulgence 
in  liquor,  is  dark.  .  .  .  We  shall  assume  he  drank  himself  drunk,  and 
in  a  drunken  stupor  lay  down  on  the  rail.  Kirksville  is  a  city  of,  say, 
8,000  souls.  Defendant's  main  track  there  runs  north  and  south,  and 
cuts  the  town  in  two.  Northeast  of  the  locus  in  quo  is  the  principal 
part  of  the  town.  Southwest  and  south  2,000  townspeople  live.  The 
accident  was  close  to  a  switch  stand.  .  .  . 

There  was  uncontradicted  evidence  put  in  tending  to  show  that 
defendant  had  no  right  to  exx)ect  a  clear  track  from  the  point  of  acci- 
dent south  and  north  for  a  good  distance.  Its  track  there  was  used  for 
a  long  time,  with  its  tacit  acquiescence,  by  the  inhabitants  of  Kirks- 
ville going  from  the  southwest  and  south  parts  of  the  town  to  the  north- 
east, where  the  principal  business  section  lay,  and  vice  versa.  Espe- 
cially was  this  so  mornings,  noons,  and  evenings.  This  custom  had 
gone  on  for  many  years,  and  no  attempt  was  made  to  show  that  defend- 
ant took  any  steps  to  prevent  such  open,  continuous,  and  extensive 
use  by  the  public.  .  .  .  Decedent  was  seen  walking  with  tangled  foot 
and  uncertain  step  on  the  track  shortly  before  the  north-bound  passen- 
ger train  was  due.  Presently  he  sat  down,  and  then  took  one  position 
and  another,  as  if  to  sleep.  For  10  or  15  minutes  before  he  was  struck 
his  position  is  described  as  recumbent,  viz. :  He  was  seated,  apparently 
on  a  tie  close  to  the  east  rail,  one  elbow  was  on  the  rail,  his  legs  and  the 
lower  trunk  of  his  body  were  east  of  the  rail.  The  upper  parts  of  his 
body  were  on  and  over  the  rail,  and  his  head  lay  in  ^e  palm  of  the 
hand,  supported  above  the  track  by  said  elbow  resting  on  the  rail.  In 
that  condition  of  things,  defendant's  north-bound  train,  running  20 
or  25  miles  an  hour,  struck  and  killed  him.  There  was  evidence  tending 
to  show  that  no  alarm  was  given  by  bell  or  whistle,  and  that  the  emer- 
gency air  was  not  put  on  till  the  instant  of  collision;  but  there  is  no 
fact  in  the  case  from  which  a  natural  inference  could  flow  that  signak 
would  have  done  any  good  to  the  unconscious  man.    The  attitude  of 
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the  man  would  indicate  to  any  onlooker  that  he  was  asleep  or  otherwise 
unconscious.  .  .  .  There  was  also  testimony  tending  to  show  that  the 
engineer  was  at  his  post  of  duty,  and  looking  directly  down  towards 
Mr.  Fletcher  as  his  engine  approached.  Other  evidence  showed 
the  train  could  have  been  stopped  in  350  feet.  Defendant  called  no 
witnesses  and  put  in  no  evidence.  The  plaintiff,  among  other  witnesses, 
called  the  conductor  of  the  train,  but  his  testimony  was  of  no  probative 
force  one  way  or  the  other.  Neither  the  engineer  nor  the  fireman  was 
on  the  witness  stand.  The  case  was  put  to  the  jury  on  behalf  of  plain- 
tiff in  four  instructions,  only  two  of  which  are  material  on  appeal,  viz. : 

The  following  instructions  were  refused  to  defendant: 

"  (5)  The  court  instructs  the  jury  that,  although  they  may  believe 
from  the  evidence  in  the  cause  that  pedestrians  were  in  the  habit  of 
walking  along  defendant's  railroad  track  at  the  place  of  the  accident, 
and  that  the  railroad  officials  knew  of  such  use  of  the  track  and  con- 
sented to  it,  at  and  prior  to  the  time  Luke  Fletcher  was  struck  and 
killed,  yet  if  the  jury  shall  further  believe  from  the  evidence  that  the 
said  deceased  was  neither  walking  nor  standing  upon  the  track,  at  and 
just  before  he  was  struck  and  killed,  but  was  sitting  or  lying  upon  the 
track,  then  he  was  a  trespasser,  and  the  defendant's  engineer  was  not 
boimd  to  be  on  the  lookout  for  him."  .  .  . 

In  addition  to  the  above,  the  court  refused  to  peremptorily  instruct, 
on  defendant's  prayer,  that  under  pleadings  and  evidence  the  verdict 
must  be  in  its  favor. 

A  verdict,  11  jurors  signing,  was  returned  in  the  sum  of  $8,000,  plus 
the  amount  confessed  as  due  for  wages  on  the  second  count.  .  .  . 

Jca,  L.  Minnis  and  Janes,  Jones,  Hooker  &  Darns,  for  appellant. 
(1)  This  case  does  not  fall  within  what  is  known  as  the  humanitarian 
doctrine  of  this  Court.  .  .  .  The  doctrine  does  not  enjoin  upon  the 
engineer  the  duty  to  look  out  for  a  person  on  the  track  unless  the  use 
of  the  track  the  person  is  enjoying  at  the  time  is  a  known  use  previously 
acquiesced  in  by  the  company.  ...  (2)  The  presence  of  deceased  on 
the  track,  and  his  ability  to  discover  the  train  and  get  out  of  its  way 
after  the  engineer  failed  to  observe  him  and  stop  the  engine,  were  not 
excusable,  because  brought  about  by  his  own  voluntary  drunkenness, 
which  in  law  was  the  proximate  cause  of  his  death.  ...  (3)  What  is 
known  as  the  humanitarian  doctrine  of  this  Coiu^  is  contrary  to  sound 
public  policy,  a  statute  of  the  State,  the  text-writers,  and  practically 
all  the  adjudged  cases  in  other  jurisdictions,  and  in  the  interest  of  public 
safety  should  be  abandoned.  1.  It  is  contrary  to  public  safety.  Our 
opposition  to  it  begins  and  ends  with  the  above  statement.  If  the  doc- 
trine is  conducive  to  public  safety,  then  we  have  no  objection  to  it.  .  .  • 

4.  The  doctrine  is  violative  of  the  rights  of  the  railroad  company.  .  .  . 

5.  The  doctrine  does  not  prevail  generally  in  the  courts  of  last  resort 
in  other  States,  except  Texas.  .  .  . 

Campbell  &  EUisz.i,  C,  E,  MurreU  and  F.  H,  McCvUough,  lot  respond- 


No.  720     A.    (V)  PERSON  INJURED  ON  DEFENDANT'S  PREMISES     211 

ent.  .  .  .  Applicant  is  in  no  position  to  complain  on  account  of 
the  humanitarian  doctrine.  It  certainly  does  not  place  too  great  a 
burden  on  a  railroad,  nor  on  any  person;  it  applies  to  all  alike.  A  man 
driving  a  wagon  along  a  highway  and  a  railroad  running  its  trains  are 
charged  with  exactly  the  same  duty.  .  .  .  The  humanitarian  doctrine 
merely  punishes  those  who  fail  to  exercise  ordinaly  care  and  by  reason 
of  such  failure  kill  and  injure  the  helpless  and  unwary.  .  .  .-  User 
created  the  duty  to  look,  and  the  duty  existing,  it  was  negligence  to 
not  see  what  could  have  been  seen  by  him  for  a  mile.  .  .  . 

Lamm,  J.  (after  stating  the  facts  as  above).  We  are  of  the  opinion 
that  the  refusal  of  the  peremptory  instruction  was  well  enough.  This 
because: 

(a)  In  an  eloquent  and  powerful  argument  at  our  bar,  and  in  a  brief 
of  point  and  force,  counsel  deliver  a  set  attack  on  the  humanitarian 
doctrine.  To  feather  one  arrow  aimed  at  it,  it  is  argued  in  effect  that, 
instead  of  being  humane,  it  faces  the  other  way,  for  that  it  opens  a  new 
door  to  the  destruction  of  life  and  limb  by  inviting  or  encouraging  the 
use  of  railroad  tracks  by  footmen.  If  the  long  and  appalling  inventory 
of  injuries  and  deaths  on  railroad  tracks  is  to  be  traced  to  bad  doctrine 
formulated  and  announced  by  this  bench,  then  indeed  it  has  much 
to  answer  for.  But  learned  counsel,  we  think,  by  inadvertence,  un- 
soundly argue  in  that  behalf.  It  may  well  be  doubted  if  a  single  person, 
within  the  memory  of  a  man  now  alive,  ever  walked  on  a  railroad  track 
in  Missouri,  or  refrained  from  walking  there,  solely  because  of  any 
decision  made  by  this  or  any  Court  on  any  phase  of  the  law  of  negli- 
gence. Hitherto  it  has  been  the  generally  accepted  notion  that  to 
hold  railroad  companies  to  strict  inquest  and  just  accountability  when 
a  child  or  adult  is  killed  or  maimed  conduces  to  care  and  caution  in  the 
management  of  death-dealing  machines  at  places  where  people  are  per- 
mitted by  the  owners  of  such  machines  to  be  expected.  But  we  have  no 
imperative  call  at  this  late  day  to  defend  that  doctrine.  It  has  been 
criticised  on  one  hand  and  defended  on  the  other  by  text-writers.  It 
is  not  alone  the  doctrine  of  this  Court,  but  is  a  working  rule  in  other 
appellate  courts  of  entire  respectability.  Vide  Shearman  &  Redfield 
on  Negligence  (5th  Ed.),  §  99,  and  notes;  §  484,  and  notes.  It  has  been  a 
favorite  doctrine  of  this  Court  for  two  or  three  generations.  .  .  .  Over 
and  over  again  the  doctrine  has  been  assailed  at  the  bar  as  illogical, 
and  sustained  by  this  bench,  as  a  logical  and  a  humane  rule  producing 
wholesome  results  in  the  administration  of  justice.  The  decisions  have 
not  always  employed  the  same  hne  of  reasoning  in  its  support.  .  .  . 
In  some  cases,  the  rule  has  been  put  on  the  idea  of  wilfulness,  reck- 
lessness, or  wantonness.  Thb  view  of  it  possibly  sprang  from  the 
proposition  that  contributory  negligence  is  never  a  defence  against  a 
wilful  or  wanton  wrong  (1  Shearman  &  Redfield  on  Negligence,  5th 
Ed.  64) ;  but  in  our  later  cases  the  humanitarian  rule  is  no  longer  put 
on  the  presence  of  wilfulness  or  an  intentional  wrong,  but  is  reasoned 
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out  from  the  view  point  of  tender  regard  for  life  and  limb,  and  the 
doctrine  is  applied  in  cases  grounded  on  negligence  pure  and  simple.  .  .  . 

(b)  It  is  argued  that  Fletcher  drank  himself  drunk,  and  in  drunken 
oblivion  put  himself  in  peril  by  lying  down  on  defendant's  track;  that 
this  drunken  act  of  negligence  was  the  proximate  cause  of  his  injuries^ 
regardless  of  the  humanity  rule.  Counsel  have  diligently  searched  out 
and  submitted  cases  sustaining  their  position.  But  this  Court  has 
never  so  held.  Drunkenness  excuses  neither  a  crime  nor  a  negligent 
act.  So  much  is  clear  law.  But  a  drunken  man  is  as  much  entitled  to 
life  or  limb  as  a  sober  man.  In  no  system  of  ethics  known  to  us  has  A 
any  more  right  to  negligently  injure  B  when  drunk  than  he  would  have 
to  injure  him  when  sober.  Drunk  or  sober,  a  man  is  a  man  and  a  brother 
in  the  law  of  negligence.  ...  If  drunkards  are  put  outside  the  rule 
because  down  drunk,  such  holding  would  exclude  from  the  humanita- 
rian rule  those  falling  in  fits,  or  stricken  down  by  violence,  or  the  child 
creeping  on  the  track. 

(c)  To  convict  the  trial  court  of  error  in  refusing  the  peremptory 
instruction,  it  is  argued  that  this  Court  has  heretofore  misjudged  and 
misinterpreted  that  provision  of  section  1105,  Rev.  St.  1899,  reading: 

**  If  any  person  not  connected  with  or  employed  upon  the  railroad  shall  walk 
upon  the  track  or  tracks  thereof,  except  where  the  same  shall  be  laid  across 
or  along  a  public  travelled  road  or  street,  or  at  any  crossing,  as  hereinbefore 
provided,  and  shall  receive  harm  on  account  thereof,  such  person  shall  be 
deemed  to  have  conmiitted  a  trespass  in  so  walking  upon  said  track  in  any 
action  brought  by  him  on  account  of  such  hann  against  the  corporation  own- 
ing such  railroad,  but  not  otherwise." 

Counsel  say  that  such  statutory  provision  requires  a  person  (not  an 
employee)  to  be  held  and  taken  as  a  trespasser  in  walking  on  the  track  — 
no  matter  whether  he  would  be  otherwise  technically  a  trespasser  or 
not.  The  last  step  in  the  evolution  of  the  argument  is,  of  course,  that 
the  railroad  company  owes  no  duty  to  look  out  for  trespassers.  That 
provision  of  written  law  was  painstakingly  construed  and  considered 
in  Morgan  v.  Railroad,  159  Mo.  262,  60  S.  W.  195.  The  conclusion 
reached  was  that,  construed  in  the  light  of  reason  and  our  former  adjudi- 
cations, there  was  left  remaining  a  duty  to  look  out  for  persons  on  the 
track  at  places  where  by  common  custom,  well  established  and  known 
to  the  railway  company,  there  was  such  pronounced  use  of  the  track 
by  pedestrians  as  caused  their  presence  to  be  naturally  expected.  In 
other  words,  the  statute  made  no  innovation  on  the  general  rule  in  that 
regard,  and  that  general  rule  of  duty,  and  liability  for  breach  of  it, 
whether  relating  to  trespassers  or  licensees  or  quasi-licensees,  had  long 
been  recognized  by  this  Court  before  the  Morgan  Case.  .  .  . 

Having  pursued  the  matter  far,  we  announce  our  conclusion  to  be 
that  the  peremptory  instruction  was  well  refused.  .  .  .  The  premises 
all  considered,  the  judgment  should  be  affirmed.  It  is  so  ordered.  All 
concur,  except  Woodson,  J.,  who  dissents. 
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On  rehearing  in  banc  the  divisional  opinion  of  Lamm,  J.,  was  adopted 
by  a  majority  of  the  Court.  Fox,  C.  J.,  and  Gantt,  Valuant,  and 
Graves,  JJ.,  concurring.    Burgess,  J.,  absent.    Woodson,  J.,  dissents. 

The  judgment  is  accordingly  affirmed. 

Woodson,  J.  (dissenting).  I  understand  the  facts  of  this  case  to  be 
somewhat  different  from  those  stated  in  the  majority  opinion,  and  for 
that  reason  I  will  recast  the  case  as  I  see  it  disclosed  by  this  record.  .  .  . 

1.  Respondent  relies  upon  the  so--called  humanitarian  doctrine  for 
an  affirmance  of  this  judgment,  while  counsel  for  appellant  first  assail 
the  soundness  of  that  doctrine;  and,  second,  they  insist  that  this  case 
does  not  fall  within  that  rule.  ...  I  have  no  hesitancy  whatever  in 
saying  that  I  believe  this  so-called  himianitarian  doctrine  is  not  only 
unsound,  but  is  inhuman  in  the  extreme,  and  should  be  abolished.  In 
its  consideration,  however,  I  do  not  wish  to  be  misunderstood,  and  for 
that  reason  will  fully  state  my  position. 

(a)  When  we  take  a  broader  view  of  the  rule,  as  we  should  (that  is, 
all  laws  should  have  for  their  primary  object  the  protection  of  the 
citizen,  and  a  prevention  of  all  injury  to  the  members  of  society), 
then  the  so-called  humanitarian  doctrine  is  clearly  a  misnomer,  in  that 
it  induces  people  to  expose  themselves  to  great  d»iger  by  inviting  them 
to  enter  upon  and  walk  along  railroad  tracks,  where  they  have  no  legal 
or  moral  right  to  be,  where  they  are  liable  to  be  brought  in  contact 
with  powerful  and  dangerous  machinery,  where  of  necessity  engihes 
and  cars  must  be  maintained  and  operated,  and  which  can  be  main- 
tained and  operated  nowhere  else.  ...  An  express  statute  of  the  State, 
if  enforced,  would  discourage  trespassers  from  going  upon  and  using  the 
railroad  tracks  as  public  thoroughfares,  and  thereby  avoid  all  exposure 
to  danger  and  the  consequential  destruction  of  life  and  property. 

The  statute  referred  to  is  section  1105  of  Rev.  St.  IBS®.  .  .  .  The 
plain  meaning  of  that  clause  of  the  statute  is  that,  where  a  person  is 
injured  while  walking,  standing,  or  sitting  upon  a  railroad  track,  he  is  to 
be  considered  guilty  of  negligence  per  se,  which  will  defeat  a  recovery 
of  damages  for  personal  injuries,  in  all  cases  when  contributory  negli- 
gence would  defeat  it.  Beach  on  Contributory  Negligence  (3d  Ed.) 
§§  202-212;  Morgan  v,  Wabash  Ry.  Co.,  159  Mo.  loc.  cit.  270,  60  S.  W. 
195.  The  plain  mandate  of  this  wise  statute  prohibiting  all  persons  from 
walking  along  or  upon  any  railroad  track,  except  where  it  is  laid  along, 
upon,  or  across  a  public  road,  street,  or  other  highway,  has  been  totally 
ignored  or  evaded  by  the  courts  by  extending  the  right  of  the  people 
to  walk  upon  all  parts  of  the  track,  whether  laid  in  a  public  street  or 
not.  It  is  for  this  reason,  I  say,  the  Courts  have,  contrary  to  the  stat- 
ute, legalized  the  right  of  the  people  to  walk  upon  all  portions  of  the 
track  where  pedestrians  have  been  in  the  habit  of  walking,  regardless 
of  the  fact  that  it  is  not  situated  in  a  public  road  or  street.  This  is 
true  for  the  reason  that  there  is  not  a  foot  of  railroad  in  this  State  or 
country  but  what  is  being  constantly  used  by  tens  and  hundreds  of 
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thousands  of  pedestrians  in  travelling  from  one  portion  of  the  country 
to  another.    This  is  well  known  to  all  well-informed  persons. 

One  of  the  leading  cases  so  extending  thb  right  of  pedestrians  is 
the  case  of  Morgan  v.  Wabash  Ry.  Co.,  159  Mo.  262,  60  S.  W.  195.  .  .  . 
All  of  the  cases  announcing  the  doctrine  stated  in  the  Morgan  Case 
are  bottomed  upon  the  alleged  acquiescence  of  the  railroad  company 
to  the  public's  usage  of  the  tracks  as  a  public  highway.  Where  do  the 
Courts  find  evidence  of  such  acquiescence?  Is  it  to  be  inferred  simply 
because  people  walk  upon  them,  or  because  the  company  does  not  main- 
tain an  armed  guard  to  keep  the  public  from  its  tracks  by  force?  Cer- 
tainly not,  for  the  reason  that  it  would  require  a  standing  army  of  a 
quarter  of  a  million  men  for  that  purpose,  if  only  one  was  provided  for 
each  mile  of  track  existing  in  this  country  today;  and,  even  they  could 
not  prevent  such  usage,  for  the  reason  that  none  of  them  would  have 
the  right  to  arrest  the  trespasser,  not  being  officers  of  the  law.  .  .  .  And 
not  only  that,  but  if  any  such  guard  should  attempt  to  exclude  all 
persons  by  force  from  walking  upon  the  track,  they  would  be  met 
with  physical  and  armed  resistance,  which  would  lead  to  numerous 
breaches  of  the  peace,  and  would  cause  conflict  between  the  guards  and 
the  misinformed  p>eople,  who  believe  they  have  the  legal  right  to  walk 
upon  and  across  the  track  at  pleasure.  ...  So  under  this  view  of  the 
situation,  it  cannot  be  truthfully  said  the  railroad  companies  of  the 
StiCte  and  country  are  acquiescing  in  the  public's  use  of  their  tracks 
because  they  do  not  by  force  exclude  all  persons  from  them. 

Nor  can  acquiescence  on  the  part  of  the  roads  be  inferred  by  the 
Courts  from  the  mere  fact  that  the  companies  do  not  warn  the  public 
against  the  use  of  their  tracks  as  footpaths.  What  would  be  the  form 
of  the  warning  or  objection  to  be  served  upon  the  public,  and  upon  whom 
should  the  service  be  made?  The  only  known  mode  or  manner  of 
serving  notices  against  trespassing  upon  railroad  propeity  that  I  know 
of  is  by  printed  or  painted  notices  posted  upon  and  along  the  railway, 
warning  persons  to  keep  off  of  the  tracks.  These  notices  are  to  be  seen 
posted  from  one  end  of  the  road  to  the  other,  posted  in  divers  places; 
but  they  are  not  sufficient,  it  seems,  to  keep  pedestrians  off,  or  to  re- 
voke this  mysterious  acquiescence  so  glibly  spoken  of  by  the  Courts  in 
this  class  of  cases.  .  .  .  No  other  means  have  been  suggested  besides 
these  two  by  which  the  companies  could  manifest  their  non-*acquiescence 
in  pedestrians  travelling  over  their  roads,  and  neither  of  them  is  suffi- 
cient for  that  purpose.  .  .  . 

It  is  upon  this  absolutely  false  statement  of  acquiescence  that  the 
Courts  evade  the  plain  letter  of  the  statute,  and  permit  the  public  at 
large  to  trespass  upon  private  property  at  will,  to  the  great  detriment 
of  its  owners.  Under  this  view  of  the  statute  the  railroad  companies 
of  the  State  and  Nation  are  not  only  rendered  absolutely  powerless  to 
keep  trespassers  off  of  their  property,  but  because  of  diat  helpless 
condition  they  are  held  to  acquiesce  in  those  trespasses,  and  are  liable 
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to  the  trespasser  for  all  injury  done  him  while  so  trespassing  upon  thdr 
property.  .  .  . 

I  wish  to  caD  special  attention  to  some  of  the  well-known  evil  results 
of  this  unlawful  and  vicious  habit  of  people  walking  upon  railroad 
tracks.  .  .  .  [Here  follows  a  table  of  injuries  received  in  various  States 
and  years.]  It  should  be  noted  that,  while  Illinois  has  greater  road  and 
train  mileage  than  Missouri,  only  16  trespassers  were  injured  or  killed 
while  walking  on  tracks  in  that  State,  whereas  39  persons  were  killed 
or  injured  while  walking  on  the  tracks  in  Missouri.  If  we  also  consider 
the  more  dense  population  of  Illinois,  the  figures  become  more  startling. 
And  if  we  should  extend  these  figures  in  the  same  proportion  to  all  of 
the  railroads  of  the  State  and  country^  we  would  then  see  the  appalling 
number  of  trespassers  killed  and  injured  annually  on  account  of  this 
inhuman  doctrine,  which  is  approximately  7,750. 

In  so  far  as  I  have  been  able  to  ascertain,  the  Courts  of  all  the  other 
States  than  thb  hold  that  persons  who  walk  upon  railroad  tracks  do 
so  at  their  peril,  and  I  am  thoroughly  satisfied  and  convinced  that  this 
fact  accounts  for  the  small  number  of  fatalities  to  track-walkers  in  those 
States  as  compared  with  Missouri;  and  by  parity  of  reasoning  I  am 
also  convinced  that  if  said  section  1105  was  strictly  enforced,  as  it 
should  be,  the  contrast  between  those  States  and  this  would  not  be 
near  so  great  as  it  is  now;  and  that  if  we  had  a  statute  like  that  of  Can- 
ada, making  it  a  crime  for  persons  to  walk  upon  railroad  tracks,  then 
the  percentage  of  fatalities  to  track-walkers  in  this  State  would  fall 
still  lower  than  what  it  is  in  any  of  the  States  mentioned.  Such  a  policy 
and  such  a  statute  would  exclude  from  the  railroads  all  pedestrians, 
and  thereby  save  this  great  sacrifice  of  life  and  limb,  as  well  as  the 
pecuniary  loss  incident  thereto.  .  .  . 

There  is  another  fallacious  argument  advanced  by  the  Courts  for 
enforcing  this  so-called  humanitarian  doctrine,  and  that  is  the  absolute 
ease  with  which  such  trespassers  may  be  discovered  upon  the  tracks, 
and  the  facility  with  which  they  could  be  warned  of  their  danger,  or 
their  injury  averted  by  simple  ringing  of  the  bell,  sounding  of  the 
whistle,  or  pulling  of  a  lever  to  shut  off  the  steam  and  thereby  stop  the 
train.  Let  us  examine  this  argument  for  a  moment.  The  positions  of 
the  engineer  and  fireman  are  not  sinecures  by  any  means.  The  respon- 
sibility resting  upon  the  former  is  not  excelled  by  that  of  any  person  who 
serves  the  public  in  the  transportation  department.  Upon  his  shoulders 
rest  the  safety  of  the  trains  which  carry,  not  only  commodities,  but 
human  freight  also.  The  lives  of  our  fathers  and  mothers,  wives  and 
children,  and  other  relations  and  friends  so  near  and  so  dear  to  all  of 
us,  are  intrusted  to  their  care  and  safe-keeping.  His  first  and  primary 
duty  is  to  look  after  their  personal  safety,  and  that  is  done  by  keeping 
a  vigilant  and  constant  watch  over  his  engine  and  train,  and  when  he 
sees  or  hears  anything  foreboding  danger  to  his  train  and  passengers 
he  must  act  promptly  for  their  safety  and  welfare.    It  is  not  only  in- 
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cumbent  upon  him  to  detect  impending  danger,  but  he  must  also  exer- 
cise the  highest  degree  of  care  to  shield  them  from  all  danger.  He 
must  see  that  his  engine  is  in  good  running  order,  and  that  it  does  not 
get  out  of  repair  in  transit.  He  must  also  see  that  the  proper  quantity 
of  water  is  maintained  in  the  boilers.  .  .  .  The  cylinders  and  other  sen- 
sitive portions  of  the  engine  must  be  constantly  watched  and  lubri- 
cated, which  requires  a  great  deal  of  attention  on  the  part  of  the  engin- 
neer.  One  of-  the  greatest  cares  and  strains  resting  upon  the  engineer 
regards  his  schedule.  That  requires  his  constant  attention,  and  it  is 
his  imperative  duty  to  run  his  train  according  to  the  schedule  furnished 
him  as  it  is  possible  for  him  to  do.  .  .  .  If  he  is  observant,  careful,  and 
obedient  to  orders,  he  will  safely  land  his  train  and  passengers  at  points 
of  destination;  but  if  his  time  is  devoted  to  looking  out  for  trespassers 
upon  the  track,  or  if  he  ia  indifferent,  negligent,  or  disobedient,  disaster 
certainly  awaits  his  progress,  collision  and  wreckage  must  follow,  and 
death  and  destruction  must  overtake  those  intrusted  to  his  charge.  .  .  . 
The  engineer  has  something  more  to  do  than  simply  to  sit  upon  his  seat 
in  the  cab  and  look  out  for  the  safety  of  some  trespasser  who  has  no  le- 
gal or  moral  right  to  be  upon  the  tracks.  Yet  under  this  [humanitarian] 
doctrine  he  must  keep  a  constant  watch  for  him;  for  it  not  only  holds 
the  company  liable  where  the  employees  see  the  trespasser^  but  also 
where  they  could  have  seen  him  by  the  exercise  of  ordinary  care.  .  .  . 
Nor  can  the  engineer  and  fireman  always  readily  distinguish  between 
objects  standing  or  lying  upon  or  near  the  track.  A  man  lying  upon  or 
near  the  track  might  very  naturally  be  taken  for  a  dog  or  other  animal 
which  would  readily  seek  a  place  of  safety  upon  the  approach  of  the 
train.  This  mistake  might  not  be  discovered  until  it  was  too  late  to 
avoid  a  collision.  .  .  .  When  the  identity  of  the  object  cannot  be 
properly  discovered,  if  the  train  is  to  be  stopped  until  that  fact  is 
ascertained,  then  the  trains  will  always  be  late,  and  misconnections  will 
be  inevitable;  and  if,  upon  the  other  hand,  the  stop  is  not  made  until 
the  identity  is  determined,  then  the  train  may  approach  too  near  the 
person  to  permit  those  in  charge  thereof  to  avert  the  injury.  .  .  . 

There  is  another  false  element  assumed  in  this  so-called  humanitarian 
doctrine,  but  never  stated.  It  assumes  that  those  in  charge  of  the  trains 
are  inhuman  for  not  preventing  the  injury  when  they  have  the  means 
at  hand  with  which  it  could  have  been  done,  and  because  it  was  not 
done  the  company  must  pay  for  their  inhuman  conduct.  This  rule 
cuts  deeper  than  the  law  of  negligence.  .  .  .  This  is  an  unjust  charge 
made  against  these  employees.  My  observation  and  experience  has 
taught  me  that  they  do  not  wantonly  and  wilfully  injure  and  kill 
their  fellowman.  As  a  class  they  are  men  of  good  sense,  sound  judg- 
ment, and  possess  noble  instincts.  They  are  fairly  well  educated, 
experienced  and  skilled  workmen.  They  are  kind-hearted,  temperate, 
humane,  and  charitable  to  a  fault.  They  lead  the  lives  of  good  citizens, 
and  are  prompted  to  action  by  noble  impulses  —  and  because  of  these 


Xo.  720    A.  (y)  PERSON  injured  on  defendant's  premises    217 

good  qualitites,  coupled  with  their  courage  and  true  devotion  to  duty, 
they  are  employed  to  turn  the  wheek  of  commerce,  distributing  the 
surplus  products  and  commodities  of  the  country,  and  transporting 
the  travelling  public  from  place  to  place.  These  important  duties  are 
not  intrusted  to  the  hands  and  conscience  of  criminals,  men  who  wan- 
tonly and  recklessly  take  the  lives  of  their  fellowman.  I  refer  to  these 
matters  for  the  purpose  of  showing  how  absolutely  baseless  is  the  claim 
that  railroad  companies  are  held  liable  in  this  class  of  cases  on  account 
of  the  inhuman  conduct  of  its  employees,  notwithstanding  the  con- 
tributory negligence  of  the  trespasser.  Such  assertion  is  not  only  un- 
founded, but  every  intelligent  observing  man  knows  that  it  is  not 
true.  .  .   . 

My  long  experience  upon  the  bench  and  close  observation  of  the 
numerous  cases  which  I  have  tried  of  this  class  has  thoroughly  convinced 
me  that  this  co-called  humanitarian  doctrine  has  opened  wider  the  door 
to  fraud  and  perjury  than  any  policy  adopted  by  the  courts  since  the 
enactment  of  the  Statutes  of  Frauds  and  Perjuries.  This  seems  to  be 
the  consensus  of  opinion  among  disinterested  members  of  the  bar  and 
of  many  leading  and  able  jurists  of  the  country.  .  .  . 

Another  great  evil  and  living  menace  to  the  whole  country  has  grown 
up  with  and  out  of  this  ruling  of  the  Courts;  that  is,  the  extension  of 
the  right  of  pedestrians  to  walk  upon  and  over  all  portions  of  railroad 
tracks.  I  refer  to  the  tramp,  hobo,  and  yeggman.  Prior  to  this  ruling 
the  tramp  and  his  pals  were  unknown  and  unheard  of.  They  appeared 
with  the  evolution  of  that  doctrine,  and  since  its  full  development  they, 
like  the  poor,  are  with  us  always.  He  is  as  much  the  direct  product  of 
that  doctrine  as  the  lily  of  the  field  is  the  product  of  soil,  rain,  and 
sunshine.  .  .  . 

This  case  shows  how  absolutely  unjust  and  intolerable  this  rule  has 
become.  It  protects  the  drunken  trespasser,  lying  asleep  upon  the 
raiload  tracks,  obstructs  commerce  and  travel,  and  subjects  the  com- 
pany to  the  payment  of  $8,000,  together  with  interest  and  costs,  for 
injuring  him  while  lawfully  running  its  train  upon  its  own  tracks,  where 
it  has  a  right  to  be,  and  could  be  nowhere  else.  I  have  often  wondered 
why  the  Courts  did  not  also  extend  the  measure  of  damages  in  such 
cases  so  as  to  compensate  such  poor  unfortunates  for  the  disturbance 
of  their  sleep,  as  well  as  for  the  personal  injuries  inflicted  under  such 
circumstances,  for  he  is  as  much  entitled  to  the  one  as  the  other;  and 
the  time  is  not  far  distant,  I  dare  say,  when  the  Courts  will  require  the 
company  to  furnish  beds,  electric  fans,  ice  water,  and  mint  juleps  to 
all  who  imbibe  too  freely,  and  who  wish  to  sleep  off  their  stupor  upon 
the  tracks  of  the  great  arteries  of  commerce.  What  are  we  coming  to? 
What  an  absurdity  and  travesty  upon  justice  this  is!  If  it  was  not  for 
the  sCTOUsness  of  this  question  to  the  railroads  of  the  coimtry,  to  the 
public  at  large,  and  to  the  conmiercial  interests  generally,  it  would  be 
highly  grotesque.    But  its  seriousness  robs  it  of  its  grotesqueness,  and 
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causes  us  to  contemplate  with  alarm  the  results  of  a  rule  that  holds  a 
railroad  company  liable  among  other  things  for  injuries  done  to  a 
drunken  man  lying  asleep  upon  its  tracks.  It  is  shocking  to  every 
instinct  of  right,  justice,  and  morality.  ,  .  . 

But  even  under  the  so--called  humane  rule,  the  plaintiiF,  in  my  judg- 
ment, should  be  denied  a  recovery  in  this  case.  .  .  .  The  company 
never  assented,  by  acquiescence  or  otherwise,  to  Fletcher's  lying  down 
and  sleeping  on  the  side  of  the  track,  and  while  so  doing  heVas  not  one 
of  the  public  who  was  using  the  right  of  way  as  a  footpath  with  the 
knowledge  and  acquiescence  of  the  company.  He  was  a  trespasser 
while  lying  there.  ...  I  am  therefore  of  the  opinion  that  the  judgment 
should  be  reversed.^ 

Topic  3.    Invitees 
721.  INDERMAUR  t.  DAMES 

Common  Pleas.    1866 
L.  R.  1  C.  P.  274 

Tms  was  an  action  brought  by  the  plaintiff  to  recover  damages  for 
an  injury  which  he  had  sustained  through  the  alleged  ne^gence  of  the 
defendant  and  his  servants.  .  .  . 

The  cause  was  tried  before  Erle,  C.  J.,  at  the  sittings  in  Middlesex 
after  last  Michaelmas  Term.  The  facts  were  as  follows:  The  plaintiff; 
who  was  a  journeyman  gas-fitter,  was  at  the  time  of  the  accident  here- 
inafter mentioned  in  the  employ  of  one  Duckham,  a  gas-engineer  and 
fitter,  who  was  the  patentee  of  an  improved  self-acting  gas-regulator. 
The  defendant  is  a  sugar-refiner  having  extensive  premises  in  White- 

'  [Problems: 

The  defendant  had  waste  land  in  which  was  an  unfenced  quany  hole.  Per^ 
SODS  were  accustomed  to  cross  the  waste  land  by  paths  without  objection  by 
the  defendant.  The  plaintiff,  passing  over  it  at  night,  took  the  wrong  path,  and 
in  crossing  to  get  back  to  the  right  path,  fell  into  the  quarry  and  was  injured. 
Is  the  defendant  liable?    (1860,  Hounsell  v.  Smyth,  7  C.  B.  N.  S.  731.) 

The  defendant's  land  was  used  by  the  public,  without  objection  from  the 
defendant,  on  a  path.  Near  the  path  was  an  unfenced  vault.  The  plaintiff, 
passing  at  night,  strayed  from  the  path,  fell  into  the  vault,  and  was  injured.  Is 
the  defendant  liable?    (1900,  De  Tarr  v.  Brewing  Co.,  62  Kan.  188,  61  Pac.  688.) 

The  plaintiff's  intestate  was  killed,  by  fault  of  the  defendant,  while  standing 
on  the  front  platform  of  the  defendant's  street-car.  A  notice  warned  the  plain- 
tiff, ''Passengers  riding  on  the  front  platform  do  so  at  their  own  risk."  Is  the 
defendant  liable?  (1910,  Jones  v,  Boston  &  N.  S.  R.  Ck).,  205  Mass.  108, 90  N.  £. 
1152.) 

NoTBs: 

"  Liability  of  owner  to  licensee  for  harm  by  dangerous  animals."  (A.  L.  Reg*i 
L,  678.) 

"NegKgenoe  —  licensees."    (C.  L.  R.,  XI,  186.) 

"Injury  to  Ucensee."    (M.  L.  R.,  II,  488.) 

"Injuries  to  trespassers  on  railroad  right  of  way."    (Y.  L.  J.,  XX,  660.)] 
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chapel.  In  June,  1864,  Duckham,  through  one  Hargreaves,  his  agent, 
agreed  with  the  defendant,  who  was  necessarily  a  large  consumer  of 
gas,  to  fit  up  on  his  premises  two  of  his  regulators.  .  .  . 

On  Saturday,  the  25th  of  June,  Hargreaves  went  to  the  defendant's 
premises,  pursuant  to  appointment,  for  the  purpose  of  fixing  the  appa- 
ratus. He  was  accompanied  by  the  plaintiff  and  another  workman  in 
Duckham's  employ,  named  Bristow,  and  a  lad.  The  plaintiff,  however, 
not  being  upon  that  occasion  quite  sober,  Mr.  Woods,  the  defendant's 
manager,  would  not  allow  him  to  go  upon  the  premises,  and  the  regu- 
lators were  fixed  by  Bristow,  assisted  by  the  lad,  and  the  work  was  duly 
completed.  .  .  .  Hargreaves  went  to  the  premises  on  the  following 
Tuesday,  accompanied  by  the  plaintiff,  in  order  to  examine  the  several 
burners  and  so  test  the  apparatus.  Before  going  there  for  that  purpose, 
Hargreaves  cautioned  the  plaintiff,  saying,  ''Now,  mind,  Indermaur, 
sugar-houses  are  very  peculiar  places:  they  neither  allow  candles  nor 
lucifers.  We  must  keep  our  eyes  open.  There  is  a  man  to  go  with  us 
with  a  light.  I  shall  foUow  the  man;  and  you  keep  dose  to  me."  When 
they  arrived  at  the  premises,  Hargreaves  and  the  plaintiff,  accom- 
panied by  one  of  the  defendant's  workmen  with  a  light,  proceeded  to 
the  first  fioor,  and,  after  examining  one  of  the  burners,  went  round  to 
another  part  of  the  fioor  for  the  purpose  of  inspecting  another.  In  the 
mean  time,  the  plaintiff,  who  had  left  a  pair  of  plyers  at  the  spot  they 
first  went  to,  turned  back  to  fetch  them;  but,  in  returning,  instead  of 
going  round  the  way  Hargreaves  and  the  defendant's  man  had  gone, 
he  walked  straight  accross  towards  them,  not  perceiving  an  intervening 
hole  in  the  fioor,  and  fell  through  to  the  floor  below,  a  depth  of  about 
thirty  feet,  and  fractured  his  spine. 

The  hole  in  question  was  a  shaft  or  shoot  four  feet  three  inches  square, 
communicating  from  the  basement  to  the  several  floors  of  the  building. 
It  was  fenced  at  each  side,  but  open  back  and  front.  It  was  necessary 
to  the  defendant's  business  to  have  such  a  shaft;  and  it  was  necessary 
that  it  should,  whilst  in  use  for  the  raising  or  lowering  of  goods,  and 
occasionally  also  for  purposes  of  ventilation,  be  open  and  unfenced; 
and  there  was  no  evidence  to  show  that  it  was  usual  in  buildings  of  the 
kind  to  adopt  the  precaution  of  fencing  such  shafts. 

On  the  part  of  the  defendant  it  was  submitted  that  there  was  no  duty 
or  obligation  on  him  to  fence  the  shaft,  and  consequently  no  cause  of 
action;  and  reliance  was  placed  upon  Wilkinson  «.  Fairrie,  1  H.  &  C. 
633,  32  L.  J.  (Ex.)  73.  .  .  . 

In  his  summing  up,  the  Lord  Chief  Justice  stated  in  substance  as 
follows:  .  .  .  That  which  may  be  no  negligence  towards  men  ordinarily 
employed  upon  the  premises,  may  be  negligence  towards  strangers 
lawfully  coming  upon  the  premises  in  the  course  of  their  business.  .  .  . 
If  there  was  want  of  reasonable  care  in  the  defendant,  and  no  want  of 
reasonable  care  in  the  plaintiff,  then  the  plaintiff  was  entitled  to  a 
verdict. 
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The  jury  returned  a  verdict  for  the  plaintiff,  damages  £400. 

HuddlesUm,  Q.  C,  in  Hilary  Tenn,  obtained  a  rule  nisi  to  enter  a 
nonsuit.  .  .  . 

Ballantine,  Serjt.,  and  Raymond,  showed  cause. 

HuddlesUm,  Q.  C,  and  Griffiis,  in  support  of  the  rule. 

Curia  admaare  vuU. 

Feb.  26.  The  judgment  of  the  Coiul;  (Erle,  C.  J.,  Willes,  Keating, 
and  Montague  Smfih,  JJ.)  was  delivered  by  Willes,  J.  .  .  . 

It  was  also  argued  that  the  plaintiff  was  at  best  in  the  condition  of 
a  bare  licensee  or  guest  who,  it  was  urged,  is  only  entitled  to  use  the 
place  as  he  finds  it,  and  whose  complaint  may  be  said  to  wear  the  color 
of  ingratitude,  so  long  as  there  is  no  design  to  injure  him:  see  Hounsell 
V.  Smyth,  7  C.  B.  N.  S.  371  (E.  C.  L.  R.  vol.  97),  29  L.  J.  (C.  P.)  203. 

We  think  this  argument  fails,  because  the  capacity  in  which  the  plain- 
tiff was  there  was  that  of  a  person  on  lawful  business,  in  the  course  of 
fulfilling  a  contract  in  which  both  the  plaintiff  and  the  defendant  had 
an  interest,  and  not  upon  bare  permission.  No  sound  distinction  was 
suggested  between  the  case  of  the  servant  and  the  case  of  the  employer, 
if  the  latter  had  thought  proper  to  go  in  person;  nor  between  the  case 
of  a  person  engaged  in  doing  the  work  for  the  defendant  pursuant  to 
his  employment,  and  that  of  a  person  testing  the  work  which  he  had 
stipulated  with  the  defendant  to  be  paid  for  if  it  stood  the  test;  whereby 
impliedly  the  workman  was  to  be  allowed  an  onstand  to  apply  that 
test,  and  a  reasonable  opportunity  of  doing  so.  .  .  . 

The  authorities  respecting  guests  and  other  bare  licensees,  and  those 
respecting  servants  and  others  who  consent  to  incur  a  risk,  being  there- 
fore inapplicable,  we  are  to  consider  what  is  the  law  as  to  the  duty  of 
the  occupier  of  a  building  with  reference  to  persons  resorting  thereto  in 
the  course  of  business,  upon  his  invitation,  express  or  implied.  The 
conmion  case  is  that  of  a  customer  in  a  shop:  but  it  is  obvious  that  this 
is  only  one  of  a  class;  for,  whether  the  customer  is  actually  chaffering 
at  the  time,  or  actually  buys  or  not,  he  is,  according  to  an  undoubted 
course  of  authority  and  practice,  entitled  to  the  exercise  of  reasonable 
care  by  the  occupier  to  prevent  damage  from  unusual  danger,  of  which 
the  occupier  knows  or  ought  to  know,  such  as  a  trap-door  left  open, 
unfenced,  and  unlighted:  Lancaster  Canal  Company  v.  Parnaby,  11 
Ad.  &  E.  223  (E.  C.  L.  R.  vol.  39),  3  P.  &  D.  162;  per  cur.  Chapman 
v.  Rothwell,  E.  B.  &  E.  168  (E.  C.  L.  R.  vol.  96),  27  L.  J.  (Q.  B.)  315, 
where  Southcote  v.  Stanley,  1  H.  &  N.  247,  25  L.  J.  (Ex.)  339,  was 
dted,  and  the  Lord  Chief  Justice,  then  Erle,  J.,  said:  ''Tlie  distinc- 
tion is  between  the  case  of  a  visitor  (as  the  plaintiff  was  in  Southcote 
V.  Stanley),  who  must  take  care  of  himself,  and  a  customer,  who,  as 
one  of  the  public,  is  invited  for  the  purposes  of  business  carried  on  by 
the  defendant."  .  .  . 

The  class  to  which  the  customer  belongs  includes  persons  who  go 
not  as  mere  volunteers,  or  licensees,  or  guests,  or  servants,  or  persons 
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whose  employment  is  such  that  danger  may  be  considered  as  bargained 
for,  but  who  go  upon  business  which  concerns  the  occupier,  and  upon 
his  invitation,  express  or  implied.  .  .  . 

Having  fully  considered  the  notes  of  the  Lord  Chief  Justice,  we  think 
there  was  evidence  for  the  jury  that  the  plaintiff  was  in  the  place  by  the 
tacit  invitation  of  the  defendant,  upon  business  in  which  he  was  con- 
cerned; that  there  was  by  reason  of  the  shaft  unusual  danger  known 
to  the  defendant;  and  that  the  plaintiff  sustained  damage  by  reason  of 
that  danger,  and  of  the  neglect  of  the  defendant  and  his  servants  to  use 
reasonably  sufficient  means  to  avert  or  warn  him  of  it:  and  we  cannot 
say  that  the  proof  of  contributory  negligence  was  so  clear  that  we  ought 
on  this  ground  to  set  aside  the  verdict  of  the  jury.  .  .  . 

Rule  discharged. 

Affirmed  in  Exchequer  Chamber,  L.  R.  2  C.  P.  311. 


722.    NORRIS  v.  NAWN  CONTRACTING  CO. 
Supreme  Judicial  Court  of  Massachusetts.    1910 

Tort  by  the  administrator  of  the  estate  of  Ralph  E.  Norris,  who  was 
the  son  of  the  plaintiff,  for  causing  the  death  of  the  plaintiff's  intes- 
tate by  the  falling  of  a  derrick  upon  him,  when  he  had  gone  into  the 
quarry  of  the  defendant  between  Paul  Gore  Street  and  Boylston  Street 
in  that  part  of  Boston  called  Jamaica  Plain  on  January  18,  1906.  Writ 
dated  July  11,  1906. 

At  the  trial  in  the  Superior  Court,  Hitchcock^  J.,  ordered  a  verdict 
for  the  defendant;  and  the  plaintiff  alleged  exceptions. 

A.  T.  Smith,  for  the  plaintiff. 

/.  Lowell  and  J.  A.  Lowell,  for  the  defendant. 

Knowlton,  C.  J.  This  is  an  action  of  tort  to  recover  for  the  death 
of  the  plaintiff's  son  by  the  fall  of  a  derrick  in  the  defendant's  quarry. 
The  deceased  was  a  newsboy  nearly  fourteen  years  of  age,  and  he  had 
been  engaged  in  deUvering  and  selling  papers  not  long  before  the  acci- 
dent, which  happened  at  twenty-five  minutes  past  seven  o'clock  in  the 
morning. 

We  will  assume  in  favor  of  the  plaintiff  that  there  was  sufficient  evi- 
dence to  entitle  him  to  go  to  the  jury  on  the  questions  whether  his  intes- 
tate was  in  the  exercise  of  due  care  and  whether  the  fall  of  the  derrick 
resulted  from  a  defect  which  might  have  been  discovered  by  the  exer- 
cise of  reasonable  care  and  diligence  on  the  part  of  the  defendant's 
servants. 

There  was  a  driveway  which  passed  into  the  quarry  from  Paul  Grore 
Street,  and  around  a  stone  crusher  near  the  street,  and  out  into  the 
street  again  over  a  part  of  the  same  road.    It  was  four  hundred  to  five 
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hundred  feet  from  this  street  across  the  quarry  to  Boybton  Street.  It 
was  in  dispute  whether  there  was  a  path  leading  from  the  road,  near 
the  stone  crusher,  across  the  ledge  to  Boylston  Street;  but  it  appeared 
that  workmen  on  the  quarry  and  other  persons  sometimes  worked  there, 
and  the  plaintiff's  intestate  was  walking  in  this  course  when  the 
derrick  fell  upon  him.  There  was  evidence  from  different  witnesses 
that  there  were  signs  put  up  on  that  part  of  the  quarry,  on  which  were 
the  words,  "No  Trespassing."  The  most  that  could  be  contended  in 
favor  of  the  plaintiff,  on  the  question  whether  this  was  a  way  for  the 
use  of  the  pubKc,  was  that  persons  were  permitted  to  go  there  as  licen- 
sees. Moffatt  V,  Kenny,  174  Mass.  311;  Bowler  v.  Pacific  Mills,  200 
Mass.  364.  If  the  plaintiff  was  walking  through  the  quarry  merely 
as  a  Ucensee,  the  defendant  owed  him  no  duty  to  keep  its  derrick  safe, 
so  that  he  might  not  be  injured  by  its  fall  from  an  accident.  See  cases 
cited.  The  plaintiff  contends  that  his  intestate  was  walking  there  by 
invitation,  for  the  purpose  of  selling  newspapers  to  the  workmen  on  the 
quarry.  Upon  this  branch  of  the  case  the  evidence  relied  on  by  the 
plaintiff  came  almost  entirely  from  witnesses  who  testified  to  the  boy's 
previous  declarations.  There  was  testimony  from  his  employer,  a  news 
agent,  that  the  engineer  who  was  employed  at  the  engine  house,  which 
Was  just  by  the  road  to  the  stone  crusher,  about  fifty  feet  from  Paul 
Gore  Street,  was  the  only  regular  customer  that  he  had  on  the  ledge, 
that  he  had  a  book  containing  a  list  of  the  regular  customers  on  the  route, 
and  that  Ralph,  the  deceased,  had  a  copy  of  it  called  the  "route  book," 
and  that  it  was  Ralph's  custom  to  collect  money  weekly  from  the 
engineer.  He  also  gave  testimony  tending  to  show  that  the  deceased 
sometimes  sold  papers  to  other  workmen  in  the  quarry.  He  said  that 
Ralph  came  to  him  one  morning  and  said  that  he  was  going  to  sell 
papers  in  the  quarry;  that  he  said  to  Ralph,  "They  will  not  let  you;" 
and  Ralph  said,  "  Well,  the  boss  of  the  quarry  has  asked  me  to  go  and 
sell  him  pap>ers  and  to  sell  papers  in  the  quarry,  as  the  workmen  desire 
it;"  that  after  that  conversation  Ralph  went  upon  that  route.  The 
plaintiff  testified  that  his  son  told  him  that  he  had  two  regular  customers 
at  the  ledge,  the  engineer  and  the  foreman;  also  that  he  sold  papers  to 
other  men  working  on  the  ledge.  The  foreman's  office  was  between 
the  engine  house  at  the  driveway  and  Paul  Gore  Street.  The  foreman 
denied  that  he  bought  papers  of  the  plaintiff's  intestate,  and  said  that 
he  "  told  him  to  get  away  from  there,  that  it  was  no  place  for  him  to 
be."  If  he  went  upon  the  ledge  simply  for  the  purpose  of  selling  papers 
in  his  own  interest  and  that  of  his  employer,  he  would  be  only  a  Ucensee, 
who  would  take  the  risk  of  such  dangers  as  existed  there  from  the  con- 
dition of  the  place  and  the  methods  of  carrying  on  business,  whether 
the  business  was  conducted  carefully  or  negligently. 

The  law  as  to  persons  entering  upon  land  by  invitation  was  much 
considered  in  Plummer  v.  Dill,  156  Mass.  426,  and  Hart  v.  Cole,  150 
Mass.  475.    In  the  former  of  these  cases  it  is  said  that. 
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"To  come  under  an  implied  invitation,  as  distinguished  from  a  mere  license, 
the  visitor  must  come  for  a  purpose  connected  with  the  business  in  which  the 
occupant  is  engaged,  or  which  he  permits  to  be  carried  on  there.  There  must  at 
least  be  some  mutuality  of  interest  in  the  subject  to  which  the  visitor's  business 
relates,  although  the  particular  thing  which  is  the  object  of  the  visit  ^ay  not 
be  for  the  benefit  of  the  occupant.'' 

In  order  to  constitute  an  implied  invitation,  within  the  meaning  of 
the  rule  that  imposes  an  obligation  to  have  premises  reasonably  safe 
for  an  invited  person,  the  purpose  of  such  a  person  in  going  there  must 
have  a  direct  connection  with  the  business  actually  or  apparently 
carried  on  there.  The  business  carried  on  at  this  place  was  quarrying 
stone.  The  sale  of  newspapers  to  workmen,  even  to  an  engineer  or 
foreman,  had  no  connection  with  the  business.  If  it  could  be  said  that 
there  was  an  invitation  to  come  and  sell  a  paper  to  the  engineer  or  to 
the  foreman,  this  involved  going  but  a  few  steps  along  the  driveway  from 
the  street,  and  it  was  not  an  invitation  to  pass  over  the  ledge  and  along 
by  the  derrick.  Apart  from  the  single  sentence  quoted  from  the  state- 
ment of  what  the  boy  once  told  his  employer,  there  is  not  a  word  of 
testimony  in  the  case  tending  to  show  that  his  selling  of  papers  to  work- 
men in  the  quarry,  if  he  sold  any,  was  by  authority  or  permission  of  the 
foreman.  I^it  was  true  that  "the  boss  of  the  quarry"  asked  him  "to 
go  and  sell  him  papers  and  to  sell  papers  in  the  quarry,"  there  was  no 
evidence  that  this  was  anything  more  than  a  license  to  do  that  which 
had  no  relation  to  the  business  for  which  the  place  was  being  used.  If 
the  language  can  be  treated  as  a  request,  or  an  express  invitation,  it 
was  not  an  invitation  in  law,  within  the  principles  stated  in  Plummer 
t.  DiD,  ubi  supra.  There  is  no  evidence  that  the  foreman  of  the  quarry 
had  authority,  as  affecting  in  any  way  the  defendant's  business  or  the 
defendant's  interests,  to  invite  a  newsboy  to  come  into  the  quarry  and 
go  about  among  the  workmen  in  working  hours,  selling  papers.  This 
could  have  no  tendency  to  forward  the  business  or  promote  the  inter- 
ests of  the  defendant.  If  the  foreman  did  this,  the  only  reasonable 
inference  is  that  he  did  it  merely  as  permission  to  the  boy,  to  enable 
him  to  make  a  profit  on  the  sales,  and  perhaps  in  part  to  indulge  some 
workman  in  a  personal  wish  which  had  no  relation  to  the  business 
carried  on  by  the  defendant. 

We  are  of  opinion  that  there  was  no  evidence  that  the  defendant 
owed  the  plaintiff's  intestate  any  duty  to  have  the  ground  or  the  derrick 
safe,  so  that  he  could  pass  through  the  quarry  without  risk  of  injury. 

Exceptions  overruled} 

^  [Problems: 

The  plaintiff  boy  was  taking  his  father's  dinner  to  him  on  the  defendant's 
premises.  The  father  was  employed  by  a  contractor  doing  work  for  the  defend- 
aot.  While  passing  under  a  crane,  the  chain  broke,  by  fault  of  the  defendant's 
agents,  and  some  barrels  of  sugar  fell  on  the  plaintiff.  Is  the  defendant  liable? 
(1862,  Gallagher  v.  Humphrey,  6  Law  T.  R.  N.  8.  684.) 

The  plaintiff  attended  a  service  in  the  defendant's  church.   The  plaintiff  be- 
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723.    RYAN  t.  TOWAR 
Supreme  Coubt  of  Michigan.    1901 

128  Mich.  463,  87  N.  TF.  645 

Error  to  Marquette;  Stone,  J.  Submitted  April  3, 1901.  Decided 
October  22,  1901.  Case,  by  Mary  Ryan,  by  next  friend,  against  Edgar 
H.  Tower,  impleaded  witii  the  Brice  Manufacturing  Company  and 

longed  to  another  church,  but  the  service  was  held  at  the  invitation  of  a  confer- 
ence of  chiurches  of  the  same  faith,  and  by  permission  of  the  defendant  took  place 
in  the  defendant's  building.  The  plaintiff  was  injured  by  a  defective  passage- 
way. Is  the  defendant  liable?  (1880,  Davis  v.  Central  Congregational  Society, 
129  Mass.  367.) 

The  plaintiff  was  a  boarder  in  the  house  of  a  tenant  of  the  defendant.  By 
defects  in  the  drainage  construction,  diphtheria  seized  the  inmates.  Is  the  de- 
fendant liable  for  the  plaintiff's  illness?  (1895,  Towne  v.  Thompson,  68  N.  H. 
317,  44  Atl.  492.) 

The  plaintiff  while  on  the  defendant's  premises  in  search  of  employment  by 
the  defendant  was  injured  in  a  defective  elevator.  Is  the  defendant  liable? 
(1909,  Steiskel  v,  Marshall  Field  &  Co.,  238  111.  92,  87  N.  E.  1170 

The  plaintiff,  as  a  friend  of  a  friend  of  the  defendant's  servant,  was  calling 
upon  the  servant,  and  was  injured  by  a  defect  in  the  premises.  Is  the  defendant 
liable?    (1900,  Riley  v.  Harris,  177  Mass.  163,  58  N.  E.  584.) 

The  plaintiff  entered  the  defendant's  building  to  see  whether  a  friend  of  the 
plaintiff's  was  one  of  the  tenants.  In  fact,  the  friend  did  not  live  there.  The 
plaintiff  fell  down  a  defective  elevator-well.  Is  the  defendant  liable?  (1899, 
McCarvel,  v.  Sawyer,  173  Mass.  540,  54  N.  E.  259.) 

The  defendant  maintained  a  water-tower,  and  the  keeper  lived  in  a  house  at 
the  foot  of  it.  By  a  defect,  the  tower  burst,  and  the  avalanche  of  water  over- 
whelmed the  inmates  of  the  house,  one  of  whom  was  the  keeper's  mother4n-law, 
then  on  a  visit  to  the  family.  Ls  the  defendant  liable  for  the  injury  to  her? 
(1896,  Defiance  Water  Co.  v.  Olinger,  54  Oh.  532,  44  N.  E.  238.) 

The  plaintiff's  intestate  was  a  fireman,  and  was  standing  on  the  roof  of  the 
defendant's  building  while  engaged  in  putting  out  a  fire  in  the  adjacent  build- 
ing. By  a  defect,  the  roof  collapsed,  and  he  was  killed.  Is  the  defendant  liable? 
(1893,  Woodruff  v,  Bowen,  136  Ind.  431,  34  N.  E.  1116.) 

The  plaintiff  was  a  Federal  revenue  inspector  on  duty  at  a  distillery  owned 
by  the  defendant,  and  was  injured  on  a  defective  stairway.  Is  the  defendant 
liable?    (1898,  Anderson  &  N.  D.  Co.  v.  Hair,  —  Ky.  — ,  44  S.  W.  658.) 

The  plaintiff  was  a  constable  who  entered  the  defendant's  premises  to  serve 
a  writ,  and  was  injured  by  a  defect  in  the  premises.  Is  the  defendant  liable? 
(1894,  Blatt  V.  McBarron,  161  Mass.  21,  36  N.  E.  468.) 

The  plaintiff  was  a  Federal  customs-officer,  on  duty  on  the  defendant's  wharf, 
with  the  defendant's  permission,  to  prevent  smuggling,  and  was  injured  by  a 
defect  m  the  wharf.  Is  the  defendant  liable?    (1881,  Low  v,  R.  Co.,  72  Me.,  313.) 

The  plaintiff  went  into  the  defendant's  building  to  make  inquiry  of  some  one 
about  a  servant  whom  she  contemplated  engaging,  and  was  injured  in  a  defec- 
tive passageway.  Is  the  defendant  liable?  (1892,  Plummer  v.  Dill,  156  Mass. 
426,  31  N.  E.  128.) 

The  plaintiff  was  an  employee  of  a  person  who  stored  goods  in  the  defendant's 
warehouse,  and  while  there  on  behalf  of  his  employer  was  injured  by  a  defect  in 
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John  M.  Longyear,  for  personal  injuries.  From  a  judgment  for  defend- 
ant on  verdict  directed  by  the  Court,  plaintiff  brings  error.    AfHrmed. 

7.  J.  Dtmdon  (£.  J.  Mopes  and  J.  X.  Heffemany  of  counsel),  for 
appellant. 

Clark  &  PearU  for  appellee. 

Hooker,  J.  The  Brice  Manufacturing  Company  is  an  existing  cor- 
poration, which  formerly  carried  on  a  manufacturing  business  at  Mar- 
quette. Its  plant  has  been  shut  down  for  some  years.  Among  other 
structures,  it  owned  a  small  pump-house,  located  upon  ground  owned  by 
a  railroad  company,  imder  an  arrangement  between  them.  In  the  house 
was  a  small  overshot  water-wheel.  The  plaintiff,  a  girl  between  12 
and  13  years  of  age,  was  in  the  habit  of  passing  this  pump-house  on  the 
way  to  school,  with  her  brothers  and  sisters;  going  across  lots  through 
the  field,  because  it  was  nearer.  For  some  time  previous  to  the  time 
of  the  accident  through  which  plaintiff  received  her  injury,  a  hole 
existed  in  the  stone  wall  of  the  house  inclosing  the  wheel,  through  which 
children  went  to  play  on  the  wheel.  ...  On  the  day  in  question,  the 

the  premises.  Has  he  an  action?  (1907,  Pauckner  v.  Wakem,  231  111.  276,  83 
N.  E.  202.) 

The  plaintiff  was  a  policemaii  stationed  on  the  defendant's  premises  to  guard 
against  violence  by  strikers  to  employees  of  an  express  company  who  were  de- 
livering goods  to  the  defendant's  building,  He  fell  into  an  elevator  shaft,  by 
the  fault  of  the  defendant,  and  was  injured.  Is  the  defendant  liable?  (1908, 
Casey  v.  Adams,  234  HI.  350.) 

The  plaintiff  was  sister-in-law  and  invited  guest  of  the  tenant  of  the  defend- 
ant. The  defendant  was  under  contract  to  keep  the  premises  in  repair.  A  well 
in  the  yard  had  a  loose  cover,  which  somehow  was  off.  The  plaintiff,  going  out 
to  the  privy,  fell  into  the  well.  Is  the  defendant  liable?  (1898,  Barman  v, 
Spencer,  —  Ind.  — ,  49  N.  E.  9.) 

''If  a  lady  who  is  invited  to  dinner  goes  in  an  expensive  dress,  and  a  servant 
spills  something  over  her  dress  which  spoils  it,  the  master  of  the  house  would  not 
be  liable.''  Is  this  sound?  (Pollock,  C.  B.,  in  Southcote  v.  Stanley,  1856, 
1  H.  A  N.  247.) 

The  deceased  was  a  customer  of  the  defendant's  brewery  slops,  uasng  them 
for  his  cows.  Other  customers  had  the  slops  delivered  to  them,  but  the  plain- 
tiff insisted  on  coming  and  stirring  the  slops  himself,  so  as  to  be  sure  and  get 
them  thicker.  The  defendant  let  the  deceased  do  this,  rather  than  lose  him 
as  a  customer.  It  did  lose  him,  however,  for  one  day  the  vat  exploded,  by 
the  defendant's  fault,  and  killed  him.  Is  the  defendant  liable?  (1902,  Hupfer 
V,  Diatilling  Co.,  114  Wis.  279,  90  N.  W.  191.) 

The  defendant  was  a  railroad,  and  at  its  stockyard  had  cattle  pens.  S.  was 
a  shipper,  using  the  pens  on  the  day  in  question  for  a  shipment  of  stock.  The 
plaintiiff  had  sold  some  stock  to  S.,  and  agreed  to  deliver  them  to  him  at  the  pens 
on  that  day.  It  did  not  appear  whether  the  stock  were  to  be  a  part  of  S.'s 
shipment  on  that  day  or  at  any  time.  While  engaged  in  delivering  to  S.,  the 
plaintiff  was  injured  by  the  fall  of  a  defective  gat^.  Is  the  defendant  liable? 
(1910,  Woods  V,  R.  Co.,  —  Mo.  App.  — ,  130  S.  W.  1123.) 

Notes: 

"Firemen  as  licensees."    (H.  L.  R.,  VI,  323.) 

"licensees,  who  are."    (H.  L.  R.,  VI,  323;  VII,  378;  VIII,  120.) 

''Liabifity  to  licensees:  Firemen  as  Hcensees."    (H.  L.  R.,  XVIII,  397.)] 
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brothers  of  plaintiff,  on  their  way  from  school,  crawled  thiough  this 
hole,  and,  mounting  the  wheel,  were  able  by  their  weight  to  turn  the 
wheel  part  way  round  and  back.  A  younger  sister,  aged  8  years,  got 
caught  between  the  wheel  and  the  wheel-pit.  The  plaintiff  heard  h^ 
screams,  and  went  through  the  hole  to  her  succor,  and  aided  in  rescuing 
her,  and  was  herself  injured.  Suit  was  brought  against  the  corporation 
and  two  of  its  directors,  and  the  negligence  alleged  was  in  permitting 
the  wheel  to  remain  there,  accessible  to  children.  The  Court  directed 
a  verdict  in  favor  of  the  directors,  and  allowed  the  jury  to  determine  the 
liability  of  the  corporation,  against  which  they  rendered  a  verdict  for 
$5,000.  From  a  judgment  in  favor  of  the  directors,  the  plaintiff  has 
appealed.  The  only  error  assigned  is  the  direction  to  return  a  verdict 
in  favor  of  the  directors. 

The  testimony  shows  that  the  buildings  of  the  Brice  Manufacturing 
Company  were  upon  land  owned  by  the  railroad  company,  and  that 
such  land,  together  with  the  railroad,  consisting  of  several  tracks,  was 
fenced.  The  plaintiff  was  not  shown  to  have  been  invited  upon  the 
premises,  but  there  is  testimony  from  which  the  jury  might  reasonably 
conclude  that  children  were  in  the  habit  of  crossing  the  land  of  the  de- 
fendant company  and  the  railroad,  and  that  neither  company  took  steps 
to  prevent  it  further  than  to  keep  up  the  fences.  It  is  contended  that 
this  amounted  to  an  invitation  or  license,  but  we  think  not.  Mere  tol- 
eration of  a  trespass  does  not  alone  constitute  a  license  even,  certainly 
not  an  invitation.  .  .  . 

It  is  a  general  and  nearly  uniform  rule  that  there  is  no  duty  imposed 
upon  the  owner  of  premises  to  keep  them  in  a  suitable  condition  for 
those  who  come  there  for  their  own  convenience  merely,  without  the 
invitation  of  the  owner.  The  origin  of  the  alleged  modem  doctrine  [to 
the  contrary]  may  be  said  to  practically  rest  upon  what  are  called  the 
"Turntable  Cases,''  the  first  of  which  was  the  case  of  Railroad  Co.  u. 
Stout,  17  Wall.  657.  The  opinion  was  written  by  Mr.  Justice  Hunt  in 
the  year  1873.  A  child  of  6  years  of  age  was  hurt  while  playing  with 
others  upon  a  turntable,  by  getting  its  foot  caught  between  the  ends 
of  tlie  rails.  The  tiuTitable  was  in  a  remote  place,  not  far  from  a  public 
highway,  on  ground  belonging  to  the  company.  The  trial  coiui;  charged 
the  jury  — 

"That,  to  maintain  the  action,  it  must  appear  .  .  .  that  it  was  a  dangerous 
machine,  —  one  which,  if  unguarded  or  unlocked,  would  be  likely  to  cause  injuiy 
to  children;  .  .  .  that  the  jury  were  to  consider  whether,  situated  as  it  was,  as 
the  defendant's  property,  in  a  small  town,  somewhat  remote  from  habitations, 
there  was  negligence  in  not  anticipating  that  injury  might  occur  if  it  was  left  un- 
locked or  unguarded;  that  if  they  did  not  have  reason  to  anticipate  that  children 
would  be  likely  to  resort  to  it,  or  that  they  would  be  likely  to  be  injured  if  they 
did  resort  to  it,  then  there  was  no  negligence." 

The  only  question  in  the  case  was  whether  the  child  was  a  trespass^, 
and  for  that  reason  could  not  recover.    This  case  practically  laid  down 
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the  rule  "That  a  railroad  company  might  be  liable  to  trespassers  for 
injuries  resulting  from  its  failure  to  construct,  locate,  manage,  and 
maintain  its  turntable  with  that  care  and  attention  to  prevent  accidents 
which  prudent  and  careful  men  ordinarily  bestow;''  and  it  held  that 
while  "the  evidence  was  not  strong,  and  the  negligence  was  slight," 
the  Court  was  "  not  able  to  say  that  there  was  not  evidence  sufficient  to 
justify  the  verdict,"  and  that  the  charge  was  sound. 

Four  cases  are  cited  as  precedents  for  the  proposition  that  a  trespasser 
is  entitled  to  demand  from  a  landowner  ordinary  care  in  the  use,  condi- 
tion, and  maintenance  of  structures  upon  his  premises.  The  first  was 
Lyncix  v.  Nurdin,  1  Adol.  &  E.  (N.  S.)  29,  [ante.  No.  458].  In  that  case 
it  was  held  that  a  child  who,  seeing  a  horse  and  cart  unfastened  in  the 
street,  got  into  the  cart  and  was  injured,  could  maintain  an  action 
against  the  owner.  The  case  seems  to  have  gone  off  upon  the  questions 
of  negligence  and  contributory  negligence,  and,  no  question  of  trespass 
being  discussed,  the  inference  is  perhaps  a  proper  one  that  it  was  found 
by  the  jury  that  the  owner  was  negligent  in  leaving  his  horse  loose  in 
the  public  street,  and  that  the  child  had  shown  as  much  prudence  as 
could  be  expected  of  him.  Not  only  was  there  apparently  no  considera- 
tion of  this  question,  but  later  English  cases  are  in  conflict  with  that 
case,  if  it  necessarily  involved  it.  .  .  .  The  last  case  cited  was  Bird  v. 
Holbrook,  4  Bing.  628,  [ante,  No.  713].  This  was  an  action  brought  by 
a  trespasser  who  was  shot  by  a  spring  gun  set  for  the  purpose,  and  is 
clearly  not  in  point.  There  was  a  wanton,  intentional  act,  intended  to 
punish  trespassing  with  death,  meriting  punishment  as  an  attempt 
at  homicide.  It  is  chiefly  valuable  in  this  connection  as  showing  the 
difficulty  found  in  the  attempt  to  support  Railroad  Co.  v.  Stout  by 
precedents. 

The  enunciation  by  the  highest  tribunal  in  the  country  of  the  rule 
that  a  landowner  owes  a  duty  of  care  towards  a  trespasser  was  sure 
to  be  followed  by  other  courts.  Among  the  earliest  of  these  is  Keefe  v. 
Raflway  Co.,  21  Minn.  207  (18  Am.  Rep.  393).  This  was  a  turntable 
case.  ...  In  E[ansas  the  doctrine  was  applied  in  a  case  of  a  turntable 
located  in  the  midst  of  an  open  prairie,  and  a  boy  12  years  of  age.  .  .  . 
Kansas  Central  R.  Co.  v.  Fitzsimmons,  22  Kan.  686  (31  Am.  Rep.  203). 
Here  we  have  the  doctrine  of  the  Turntable  Cases  carried  to  its  natural 
and  logical  result.  We  have  only  to  assume  that  every  man  who  leaves 
a  wheelbarrow,  or  a  lawn  mower,  or  a  spade  upon  his  lawn;  a  rake,  with 
its  sharp  teeth  pointing  upward,  upon  the  ground  or  leaning  against  a 
fence;  a  bed  of  mortar  prepared  for  use  in  his  new  house;  a  wagon  in 
his  bam-yard,  ujmu  which  children  may  climb,  and  from  which  they  may 
fall;  or  who  turns  in  his  lot  a  kicking  horse  or  a  cow  with  calf,  —  does 
80  at  the  risk  of  having  the  question  of  his  negligence  left  to  a  sympa- 
thetic jury.  .  .  . 

The  great  weight  of  authority  does  not  sustain  the  principle  of  the 
Turntable  Cases.    While  some  of  the  Courts  have  foDowed  the  rule  of 
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Railroad  Co.  v.  Stout,  both  the  Courts  and  profession  have  evinced  a 
tendency  to  allow  this  innovation  to  go  no  further,  and  refuse  to  con- 
sider it  applicable  to  other  cases  every  way  analogous.  They  speak  of 
the  cases  geneiically,  as  the  "Turntable  Cases/'  and  treat  such  cases  as 
exceptional.  We  are  of  the  opinion  that  they  are  exceptional,  and  that 
they  are  not  based  upon  principle,  but  contravene  one  of  the  old  and 
well-established  rules  of  the  law;  and  we  therefore  decline  to  recognize 
them  as  authority,  preferring  to  adhere  to  the  better  doctrine  of  the 
other  cases  cited.  The  defendant  owed  no  duty  to  these  children,  who 
were  trespassers.  .  .  . 

The  question  discussed  disposes  of  the  case,  and  other  points  need 
not  be  fdluded  to. 

The  judgment  is  affirmed. 

Long  and  Grant,  JJ.,  concurred  with  Hooker,  J. 

Montgomery,  C.  J.,  dissenting.  .  .  . 

724.  UTHKRMorajsN  V.  Bogg'b  Run  Co.    (1901,  50  W.  Va.  457,  460,  40  S.  E. 
410.)    Brannon,  p.    a  land-owner  in  the  use  for  lawful  purposes  of  liis  pro];>erty 
owes  no  duty  of  care  to  a  trespasser.  .  .  .  Is  he  to  secure  his  premises  for  their 
benefit?    It  is  admitted  on  all  hands  that,  as  a  general  mle,  he  is  not  required 
to  do  this,  but  it  is  said  that  there  is  a  notable  exception  to  this  general  rule 
in  the  case  of  children.    Judge  Thompson,  in  s.  1024,  Vol.  I,  puts  it  thus:  "A 
well-grounded  exception  to  the  foregoing  principle  is  that  one  who  artificially 
brings  or  creates  upon  his  own  premises  any  dangerous  thing  which  from  its 
nature  has  a  tendency  to  attract  the  childish  instinct  of  children  to  play  with  it, 
is  bound,  as  a  mere  matter  of  social  duty,  to  take  such  reasonable  precautions  as 
the  circumstances  admit  of,  to  the  end  that  they  may  be  protected  from  injury 
while  so  playing  with  it  or  coming  in  its  vicinity.    Things  of  this  kind  frequently 
pass  imder  the  designation  of  'Attractive  Nuisances.'"  -  That  statement  is 
very  broad,  as  it  includes  any  dangerous  thing  which  in  nature  has  a  tendency 
to  attract  the  childish  instincts  of  children  to  play  with  it.    It  is  not  confined 
to  machinery.   Where  do  we  stop  imder  this  head?    If  machinery,  what  does  it 
include?    In  these  days  of  machinery,  when  it  has  so  laigely  relieved  the  hands 
of  man,  the  rule  of  dangerous  and  attractive  machinery  would  be  comprehen- 
sive.   What  things  would  be  deemed  dangerous  under  the  rule  above  quoted 
from  Thompson?  .  .  .  But  the  thing  doing  the  injury  must  also  be  attractive 
to  children.    Where  do  we  stop  under  this  head?    When  we  go  on  to  say  what 
machinery  is  attractive  to  some  child,  or  even  to  children,  we  enter  upon  a 
wide,  micertain  field.    Under  this  rule  the  owner  of  land  must  infallibly  judge 
in  advance  what  is  a  machine  or  appliance  both  dangerous  and  attractive,  or 
pain  of  suffering  heavy  damages.  ...  If  we  stick  to  the  bed-rock  principle  that 
a  man  has  the  right  to  use  his  property  as  he  chooses  for  lawful  purposes  and 
that  he  owes  no  duty  to  use  it  in  any  particular  way  for  the  safety  of  trespaatsers, 
we  have  a  certain  fixed  guide.    It  is  true  that  the  little  boy  is  injured,  but  the 
owner  whose  machine  injured  him  was  engaged  in  lawful  buinneBS  upon  his 
own  premises,  and  it  was  farthest  from  his  intention  to  hurt  the  child,  and 
it  is  only  a  case  of  Inevitable  accident,  which  always  has  befallen,  and  always 
wUl  befall,  humanity,  and  for  which  nobody  is  answerable.    This  is  the  only 
safe  rule.    The  maxim  that  a  man  must  so  use  his  own  property  as  not  to  hurt 
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ulother  extends  only  to  neighbors  who  do  interfere  with  or  enter  upon  it;  the 
maxim  ceases  when  the  trespasser  croraes  the  line.^ 


^  [Pbobubms: 

The  defendant  city  maintained  in  its  common  an  unfenced  pond.  The  plain- 
tiff's intestate,  a  boy,  waded  out  into  the  pond  to  catch  a  biid,  got  beyond  his 
depth,  and  was  drowned.  Is  the  city  liable?  (1899,  Schauf's  Adm'r  v,  Paducah, 
106  Ky.  228,  50  S.  W.  42.) 

The  plaintiff  boy,  passing  along  a  sidewalk,  noticed  smoke  coming  out,  and 
crawled  in  under  the  sidewalk  to  see  what  was  the  cause.  The  cause  was  a  fire, 
due  to  the  faulty  short-circuiting  of  electric  wires  of  the  defendant.  The  plain- 
tiff was  injured  by  touching  the  wires.  Is  the  defendant  responsible?  (1904, 
Commonwealth  Electric  Co.  v.  Melville,  210  111.  70,  70  N.  E.  1052.) 

The  defendant's  powex^house  was  left  open  to  the  street,  and  its  machinery 
attracted  the  plaintiff,  a  boy,  who  came  in  to  inspect  it,  and  was  injured  by  it. 
la  the  defendant  liable?  (1910,  Stollery  v.  aceio  &  P.  S.  R.  Co.,  243  111.  290, 
90  N.  E.  709.)     . 

Essays: 

Irving  Brovme,  "Allurement  of  Infants."    (A.  L.  R.,  31:  891.) 
Jeremiah  SmUh,  "  Liability  of  Landowner  to  Children  entering  without 
Pennission."     (H.  L.  R.,  XI,  349,  434.) 

Notes: 

"Negligence:  allurement:  care  due  to  children."    (C.  L.  R.,  II,  564.) 

"Duty  to  discover  trespassing  children."    (C.  L.  R.,  IV,  433.) 

"Alliu^ment  to  children:  negligence."    (C.  L.  R.,  VII,  437.)  

"Liability  to  trespassers:  Child  trespassers  on  turntable."  (H.  L.  R.,  XXI, 
57.) 

"Duty  to  infant  trespassers."    (M.  L.  R.,  I,  418.) 
"Infants;  attractive  nuisance."    (M.  L.  R.,  I,  605.)] 
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SUB-TITLB    (VI):    PLAINTIFF    A    PERSON  RBQUIRINa  DISCI- 

PUNE  OR  CORRBCnON 

Topic  1.    "Wife 

726.  In  re  Ck)CHRAKE.  (1840,  8  Dowl.  630.)  Coleridge,  J.  There  can  be 
no  doubt  of  the  general  dominion  which  the  law  of  England  attributes  to  the 
husband  over  the  wife.  In  Bacon's  Abridgment,  tit.  Baron  and  Feme,  B,  it  is 
stated  thus:  "The  husband  hath  by  law  power  and  dominion  over  his  wife 
and  may  keep  her  by  force  within  the  boimds  of  duty,  and  may  beat  her,  but 
not  in  a  violent  or  cruel  manner."  And  although  by  our  ancient  law  she  was 
entitled,  in  case  of  threats  of  violence,  or  violence  offered,  to  sue  out  her  writ  of 
supplicavit,  yet  that  writ,  in  such  case,  had  a  special  saving  of  the  husband's 
lawful  power;  he  was  to  be  bound  ''Quod  ipse  praefatam  A"  (the  wife)  "bene 
et  honeste  tractabit  et  gubemabit,  ac  damnum  aut  malum  aliquod  eidem  de 
corpore  suo,  aliter  quam  ad  virum  suum,  ex  causa  regiminis  et  castigationis 
uxoris  suae,  licite  et  rationabOiter  pertinet,  non  faciet,  nee  fieri  procurabit." 
Fltzherbert,  Natura  Brevium,  80. 

727.  BoDT  OF  Liberties  of  MAsaA^CHUBETTB.  (1641.)  Art.  80.  Everie 
marryed  woeman  shall  be  free  from  bodilie  correction  or  stripes  by  her  husband, 
unlesse  it  be  in  his  owne  defence  upon  her  assalt.  If  there  be  any  just  cause  of 
correction,  complaint  shall  be  made  to  Authoritie  assembled  in  some  Court,  from 
which  onely  she  shall  receive  it. 


728.    THE  QUEEN  t.  JACKSON 

Queen's  Bench  Division.    1891 
L.  R.  [1891]  1  Q.  B.  671 

Argument  on  the  return  to  a  writ  of  habeas  corpus,  commanding 
Edmund  Haughton  Jackson  to  bring  up  the  body  of  Emily  Emma 
Maude  Jackson,  his  wife,  taken  and  detained  in  his  custody.  .  .  .  The 
return  made  to  the  writ  by  the  said  E.  H.  Jackson  was  as  follows.  He 
stated  that  the  said  Emily  Emma  Maude  Jackson  was  his  wife;  that, 
during  his  absence  in  New  Zealand  in  the  year  1888,  she  went  to  reside 
with  her  sisters  and  brother-in-law;  that  it  was  arranged  that  she  should 
shortly  join  him  in  New  Zealand:  but  she  wrote  pressing  him  to  return 
to  England,  and  he  did  so,  but  she  then  refused  to  live  with  him,  and  he 
was  denied  access  to  her.  .  .  .  Acting  on  the  advice  and  counsel  of  her 
sisters  and  brother-in-law,  she  had  in  no  way  responded  to  his  over- 
tures; that  he,  therefore,  took  his  said  wife,  and  had  since  detained 
her  in  his  house,  using  no  more  force  or  constraint  than  was  necessary 
to  take  her  or  to  prevent  her  returning  to  her  said  relations;  that  she 
had  had  perfect  liberty  in  and  the  full  run  of  the  house,  short  of  leaving 
it;  and  he  submitted  that  he  could  lawfully  use  such  restraint  in  order 
to  have  an  opportunity  of  regaining  the  affection  of  his  wife,  which 
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had  become  alienated  from  him,  and  which  it  was  impossible  he  could 
do  when  she  was  under  the  influence  of  her  said  relations.  Affidavits 
were  filed  on  both  sides,  the  substance  of  which,  so  far  as  material  to 
this  report,  was  as  follows.  It  appeared  from  the  husband's  affidavit 
that  ...  on  Sunday,  March  8,  1891,  the  husband,  assisted  by  two 
young  men,  one  of  whom  it  appeared  was  a  solicitor's  articled  clerk, 
seized  her,  just  as  she  was  leaving  a  church  in  Clitheroe  in  company 
with  her  sister,  and  forced  her  into  a  carriage,  which  was  in  readiness. 
The  affidavits  of  the  husband,  and  those  who  assisted  him,  stated  that 
in  obtaining  possession  of  his  wife,  no  violence  was  used,  and  no  more 
force  than  was  absolutely  necessary  to  separate  her  from  her  sister,  to 
whom  she  was  clinging,  and  get  her  into  the  carriage.  .  .  .  The  hus- 
band placed  his  wife  in  charge  of  his  sieter,  with  instructions  to  give 
her  every  attention,  and  he  also  engaged  a  nurse  to  attend  on  her  in 
the  house.  During  her  detention  he  caused  her  to  be  visited  by  a 
doctor.  ...  It  was  stated  by  the  affidavit  of  the  husband,  and  those 
made  on  his  behalf  by  the  persons  in  the  house  during  the  wife's  deten- 
tion, that  every  kindness  and  consideration  had  been  shown  by  the 
husband  to  his  wife.  .  .  . 

Herm  Collins,  Q.  C,  and  Malcolm  P.  Douglas,  for  the  husband.  It 
is  contended  that,  if  a  wife  refuses  to  live  with  her  husband,  he  has  a 
right  by  law  to  take  possession  of  her  person  by  force,  and  keep  her,  not 
imprisoned,  but  confined,  till  she  consents  to  do  so,  in  order  to  prevent 
her  from  permanently  withdrawing  her  society  from  him.  In  re  Coch- 
rane [supra.  No.  726]  is  an  authority  for  that  proposition.  In  that  case 
the  release  of  the  wife  was  refused  in  a  case  similar  to  the  present.  It 
is  not  contended  that  the  law  entitles  a  husband  to  beat  his  wife,  as 
stated  in  Bacon's  Abridgement  and  some  of  the  earlier  authorities;  but 
the  authorities  generally  show  that  he  is  entitled  to  the  custody  and 
control  of  his  wife,  and  to  detain  her  by  force  if  she  refuses  to  live  with 
him. 

(Lord  Hai^bury,  L.  C.  Where  ancient  dicta,  which  state  that  a 
husband  is  entitled  to  imprison  his  wife,  also  state  that  he  has  a  right 
to  beat  her,  can  they  be  rejected  as  authorities  for  the  latter  proposi- 
tion without  being  affected  as  authorities  for  the  former?) 

Hale,  C.  J.,  says,  in  Lord  Leigh's  Case,^  that  the  "salva  moderata 
castigatione"  of  the  Register  was  meant  not  of  beating,  but  of  ad- 
monition and  confinement  to  the  house  in  case  of  the  wife's  extrava- 
gance. In  Manby  ».  Scott  ^  it  is  stated  that  the  law  makes  the  wife 
subject  to  her  husband,  although  the  husband  may  not  put  her  to  death, 
for  that  would  be  murder;  neither  can  he  beat  her.  ...  In  Bacon's 
Abridgement,  7th  ed.  vol.  1,  p.  693,  tit.  Baron  and  Feme,  B,  a  dis- 
tinction is  drawn  between  confinement  and  imprisonment,  and  it  is 
said  that  the  husband  hath  by  law  a  right  to  the  custody  of  the  wife, 
and  may,  if  he  think  fit,  confine,  but  may  not  imprison  her. 

»  3  Keb.  433.  «  1  Sid.  109, 1  Lev.  4. 
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Finlay,  Q.  C,  and  Forbes  LarikeHer,  for  the  wife.  The  wife  is  entitled 
to  be  set  at  liberty.  A  husband  has  no  power  by  the  law  of  England  to 
imprison  his  wife  if  she  refuses  to  live  ¥rith  him.  Every  oonfinement  is 
an  imprisonment  by  law,  whether  it  be  to  one  room  or  to  one  house. 
The  contention  for  the  husband  would  result  in  the  reintroduction  into 
society  of  private  war;  for  the  male  relations  of  a  wife  would  naturally , 
if  at  hand,  be  likely  to  resist  her  capture  by  the  husband. 

Lord  Halsburt,  L.  C.  The  Court  has  satisfied  itself  that,  in  re- 
fusing to  go  to  and  continue  in  her  husband's  house,  Mrs.  Jackson  was 
acting  of  her  own  free  will,  and  that  she  is  not  compelled  or  indeed,  so 
far  as  present  circumstances  are  concerned,  induced  by  anyone  to 
refuse  to  continue  in  his  house,  and  was  not  compelled  to  remain  where 
she  was  before  he  removed  her.  I  confess  that  some  of  the  propositions 
which  have  been  referred  to  during  the  argument  are  such  as  I  should 
be  reluctant  to  suppose  ever  to  have  been  the  law  of  England.  More 
than  a  century  ago  it  was  boldly  contended  that  slavery  existed  in 
England;  but,  if  anyone  were  to  set  up  such  a  contention  now,  it  would 
be  regarded  as  ridiculous.  In  the  same  way,  such  quaint  and  absurd 
dicta  as  are  to  be  found  in  the  books  as  to  the  right  of  a  husband  over 
his  wife  in  respect  of  personal  chastisement  are  not,  I  think,  now  capable 
of  being  cited  as  authorities  in  a  court  of  justice  in  this  or  any  civilized 
country.  It  is  important  to  bear  this  in  mind,  for  many  of  the  state- 
ments, which  have  been  relied  upon,  of  a  more  moderate  character  and 
less  outrageous  to  common  feelings  of  humanity,  are  bound  up  with 
these  ancient  dicta  to  which  I  refer.  The  only  justification,  as  it  ap- 
pears to  me,  for  such  expressions  as  are  found  in  some  of  the  old  books 
is  that  afforded  by  the  free  translation  given  to  them  by  Hale,  C.  J., 
who  suggests  that  ''castigatio"  may  be  taken  to  mean  admonition 
merely.  Whether  the  word  win  bear  that  translation  in  these  passages 
I  cannot  say;  but  I  am  glad  that  someone  even  at  that  early  period 
thought  it  inconsistent  with  the  rights  of  free  human  creatures  ithat 
such  a  power  of  personal  chastisement  of  the  wife  should  exist.  I 
only  mention  the  subject,  because  it  appears  to  me  that  the  authorities 
cited  for  the  husband  were  all  tainted  with  this  sort  of  notion  of  the 
absolute  dominion  of  the  husband  over  the  wite.  The  only  case  referred 
to  in  which  it  was  decided,  as  a  question  of  law  in  an  abstract  form, 
unaccompanied  by  circumstances  which  might  import  a  qualification, 
that  a  husband  had  a  right  to  the  custody  of  his  wife,  was  Cochrane's 
Case.  With  regard  to  the  proposition  that  the  mere  relation  of  hus- 
band and  wife  gives  the  husband  complete  dominion  over  the  wife's 
person,  apart  from  any  circumstances  of  misconduct  or  any  acts  amount- 
ing to  a  proximate  approach  to  misconduct  on  her  part,  which  would 
give  the  husband  a  right  to  restrain  her,  none  of  the  authorities  cited 
appear  to  me  to  establish  that  proposition.  I  do  not  mean  to  lay  it 
down  as  the  law  that  there  may  not  be  some  acts,  acts  of  proximate 
approach  to  some  misconduct,  which  might  give  the  husband  some  right 
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of  physical  interference  with  the  wife's  freedom  —  for  instance,  if  the 
^ife  were  on  the  staircase  about  to  join  some  person  with  whom  she 
intended  to  elope,  I  could  understand  that  there  might  be  to  some  extent 
a  right  to  restrain  the  wife.  It  is  not  necessary,  however,  on  the  present 
occasion  to  discuss  that  question.  .  .  . 

The  husband's  contention  is  that,  whereas  the  Court  never  had  the 
power  to  seize  and  hand  over  the  wife  to  the  husband,  but  only  the 
power  to  imprison  her  as  for  a  contempt  for  disobedience  of  the  decree 
for  restitution  of  conjugal  rights,  and  even  that  power  has  been  now 
taken  away,  the  husband  may  himself  of  his  own  motion,  if  she  with- 
draws from  the  conjugal  consortium,  seize  and  imprison  her  person 
until  she  consents  to  restore  conjugal  rights.  I  am  of  opinion  that  no 
such  right  exists  or  ever  did  exist.  ...  I  confess  to  regarding  with  some- 
thing like  indignation  the  statement  of  the  facts  of  this  case,  and  the 
absence  of  a  due  sense  of  the  delicacy  and  respect  due  to  a  wife  whom 
the  husband  has  sworn  to  cherish  and  protect.  .  .  .  The  result  is,  in 
my  opinion,  that  there  is  no  power  by  law  such  as  the  husband  claims 
to  exercise,  and,  if  there  were,  the  facts  give  ample  ground  to  the  lady 
to  apprehend  violence  in  the  future.  Either  of  these  grounds  is  sufficient 
to  show  that  the  return  to  this  writ  is  bad,  and  that  this  lady  shall  be 
restored  to  her  liberty.  • 

Lord  Esher,  M.  R.  .  .  .  I  agree  that  the  return  to  the  writ  is  bad, 
and  that  the  husband  has  so  acted  that  we  ought  not  to  give  back  the 
custody  of  this  lady  to  him. 

Fry,  L.  J.  ...  I  agree  in  the  result  at  which  the  Lord  Chancellor 
and  the  Master  of  the  Rolls  have  arrived  on  the  ground  that  the  right 
set  up  by  the  husband  does  not  exist  by  the  law  of  England. 

729.  Herbert  Spencer.  Justice:  Being  Part  IV  of  The  Principle  of  Ethics, 
(Appleton  ed.,  1891,  p.  161).  Chap.  XX.  The  Rights  of  Women.  ...  Re- 
specting powers  of  control  [between  husband  and  wife]  over  one  another's  actions 
and  over  the  household,  the  conclusions  to  be  drawn  are  still  more  indefinite. 
The  relative  positions  of  the  two  as  contributors  of  monies  and  services  have  to 
be  taken  into  account,  as  well  as  their  respective  natures;  and  these  factors  in 
the  problem  are  variable.  When  there  arise  conflicting  wills  of  which  both 
cannot  .be  fulfilled,  but  one  of  which  must  issue  in  action,  the  law  of  equal 
freedom  cannot,  in  each  particular  case,  be  conformed  to;  but  can  be  conformed 
to  only  in  the  average  of  cases.  Whether  it  should  be  conformed  to  in  the 
average  of  cases  must  depend  on  circumstances.  We  may,  however,  say  that 
since,  speaking  generally,  man  is  more  judicially-minded  than  women,  the  bal- 
ance of  authority  should  incline  to  the  side  of  the  husband;  especially  as  he 
usuaUy  provides  the  means  which  make  possible  the  fulfilment  of  the  will  of 
either  or  the  wills  of  both.  But  in  respect  of  this  relation,  reasoning  goes  for 
little;  the  characters  of  those  concerned  determine  the  form  it  takes.  The  only 
effect  which  ethical  considerations  are  likely  to  have  is  that  of  moderating  the 
use  of  such  supremacy  as  eventually  arises.  .  .  .  Let  us  look  now  at  the  stages 
through  which  usage  and  law  have  grown  into  conformity  with  ethics.  Save 
among  the  few  primitive  peoples  who  do  not  preach  the  virtues  called  Chri»- 
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tian  but  merely  practise  them  —  save  among  those  absolutely  peaceful  tribes 
here  and  there  found  who,  while  admirable  in  their  general  conduct,  treat  their 
women  with  equity  as  well  as  kindness,  imcivilised  tribes  at  large  have  no  more 
conception  of  the  rights  of  women  than  of  the  rights  of  brutes.  .  .  .  When  we 
read  of  a  Fijian  that  he  might  kill  and  eat  his  wife  if  he  pleased;  of  the  Fue- 
gians  and  wilder  Australians  that  they  sacrificed  their  old  women  for  food; 
and  of  the  many  peoples  among  whom  women  are  killed  to  accompany  their 
dead  husbands  to  the  other  world;  we  see  that  they  are  commonly  denied  even 
the  first  of  all  rights.  The  facts  that  in  these  low  stages  women,  leading  the 
lives  of  slaves,  are  also  sold  as  slaves,  and,  when  married,  are  either  stolen  or 
bought,  prove  that  no  liberties  are  recognized  as  belonging  to  them.  And  on 
remembering  that  where  wives  are  habitually  considered  as  property,  the  im- 
plication is  that  independent  ownership  of  property  by  them  can  scarcely  exist, 
we  are  shown  that  this  further  fimdamental  right  is  at  the  outset  but  very 
vaguely  recognized.  .  .  .  Speaking  generally,  in  rude  societies  where  among 
men  aggression  is  restrained  only  by  fear  of  vengeance,  the  claims  of  women  are 
habitually  disregarded.  .  .  .  Along  with  the  modem  growth  of  free  institutions 
characterizing  predominant  industrialism  the  positions  of  women  have  been 
with  increasing  rapidity  approximated  to  those  of  men. 

Topic  2.    Qiild 

730.  Keit's  Case.  (16&-.  6  Salk.  47.)  A  master  may  justify  the  beating 
his  apprentice,  servant,  scholar,  etc.,  if  the  beating  is  in  nature  of  correction 
only,  and  with  a  proper  instrument,  otherwise  immoderate  castigavit  is  a  good 
reply.  And  so  it  was  adjudged  in  Kelts'  case,  per  Holt,  Ch.  Just.  Assault  and 
Battery;  the  defendant  justified,  for  that  the  plaintiff  was  his  apprentice,  and 
that  he  tempore  quo,  etc.,  gave  him  gentle  correction,  and  traversed  that  he 
was  guilty  at  any  time  before  or  after  he  was  his  apprentice ;  and  upon  a  demurrer 
to  this  plea  it  was  adjudged  HI,  because  the  defendant  ought  to  shew  some  cause 
specially,  or  the  fault  for  which  he  beat  his  apprentice,  and  then  conclude  absque 
hoc  that  he  beat  him  before  or  after  that  time. 

731.  Joseph  Stort.  A  Sdection  of  Pleadings  in  Civil  AcHans,  (2d  ed.,  1829, 
543.)  .  .  .  And  as  to  the  assault  and  beating  aforesaid,  the  same  D.  says  (actio 
non)  because  he  says  that  he,  long  before  the  said  time,  and  at  the  time  of  the 
said  supposed  trespass,  was  commorant  at  &c.  aforessud,  and  was  a  school- 
master there,  to  teach  and  inform  in  the  art  of  reading  such  as  came  to  him  the 
said  D.  for  learning  and  information  of  this  kind;  and  that  the  plaintiff,-  a  long 
time  before  the  time  of  the  said  supposed  trespass,  and  at  the  time  thereof,  was 
a  scholar  of  him  the  said  D.  at  &c.  aforesaid,  frequenting  and  attending  the  said 
school  for  learning  and  information  aforesaid,  in  the  art  aforesaid;  and  because 
the  same  D.,  at  the  time  of  the  said  supposed  trespass,  discovered  the  plaintiff 
seizing  and  impeding  his  schoolmates  from  their  learning,  and  disapproved  of  it, 
the  said  D.  then  and  there  took  the  plaintiff  and  held  him  up,  and  ^th  a  rod 
called  a  birchen  rod,  for  the  purpose  of  chastising  and  correcting  him,  beat  him 
on  his  naked  back,  as  it  was  lawful  for  him  to  do,  which  taking,  holding  up,  and 
beating  with  the  rod  aforesaid,  were  the  same  assault  and  beating  whereof  the 
plaintiff  above  in  manner  aforesaid  complains  against  him;  all  and  singular 
which  the  same  D.  is  ready  to  verify :  Wherefore  he  prays  judgment,  if  the  plaintiff 
his  action,  &c. 
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732.    MARGARET  CLASEN  «.  AUGUSTA  PRUHS 

Supreme  Court  of  Nebraska.    1903 

69  Ndyr,  278,  95  N,  W,  640 

Error  to  the  District  Court  for  Lancaster  County:  Albert  J. 
CoRNiSHy  District  Judge.    Affirmed. 

Thomas  J.  Doyle  and  George  W.  Berge,  for  plaintiff  in  error. 

Jesse  B.  Strode  and  Edmund  C  Strode,  contra. 

Oldham,  C.  This  suit  was  prosecuted  by  the  plaintiff  below,  a 
minor,  by  her  next  friend,  to  recover  damages  for  alleged  inhuman  and 
cruel  treatment  suffered  while  in  the  care  and  custody  of  the  defendant. 
It  appears  from  the  record  that  when  plaintiff  was  about  six  years  of 
age,  she  came  with  her  brother  from  her  home  in  Germany,  with  the 
consent  of  her  parents,  to  make  her  home  with  the  defendant,  who  was 
her  matemlil  aunt,  and  resided  near  Hallam,  Nebraska;  that  she  re- 
mained under  the  care  and  protection  of  the  defendant  for  six  or  seven 
years,  when  the  defendant  took  her  back  to  her  parents  in  Germany 
and  left  her  there.  The  following  year  the  plaintiff  returned  with  her 
parents  to  America  and  located  near  Hallam,  and  shortly  after  her 
return  this  cause  of  action  was  instituted.  The  allegations  of  inhuman 
treatment  are  that  plaintiff  was  cruelly  and  unnecessarily  tortured, 
beaten  and  whipped  on  numerous  occasions  and  improperly  clothed 
and  fed  by  defendant  while  under  her  care  and  custody,  and  that  such 
treatment  resulted  in  permanent  injuries  to  her  health  and  growth; 
all  of  which  was  denied  by  the  defendant.  It  is  admitted  that  during 
the  time  the  plaintiff  lived  with  the  defendant  the  relationship  and 
authority  of  defendant  over  the  plaintiff  was  that  of  parent  over  a 
child.  ^  that  the  only  question  at  issue  in  the  case  was  as  to  whether 
the  plaintiff  was  subjected  to  inhuman  and  brutal  treatment  in  excess 
of  the  authority  properly  reposed  in  the  defendant  during  the  time 
defendant  stood  in  loco  parentis  to  the  child.  The  testimony  in  the 
case  is  exceedingly  voluminous  and  on  many  points  is  sharply  conflict- 
ing. The  trial  resulted  in  a  verdict  and  judgment  for  plaintiff  in  the 
sum  of  $2,000,  and  defendant  brings  error  to  this  court. 

...  In  the  6th  paragraph  [of  the  trial  judge's]  the  jury  are  told: 
"One  possessed  of  the  duty  of  rearing  a  diild  has  a  right  to  give  it 
moderate  correction  and  punishment  in  a  reasonable  manner  for  the 
child's  benefit,  for  its  education  and  discipline."  .  .  .  The  objection, 
however,  which  is  seriously  and  forcibly  urged  against  these  instruc- 
tions is  that  they  take  a  too  much  restricted  view  of  the  right  of  a 
parent  (or  one  in  loco  parentis)  to  administer  corporal  punishment  to 
a  child.  It  is  said,  in  the  brief  that  these  instructions  substitute  the 
judgment  of  the  jury  for  the  judgment  of  the  parent,  in  determining 
the  necessity  and  extent  of  the  punishment  that  may  be  administered 
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for  the  good  of  the  child.  It  is  further  urged  that  a  parent  ought  to  be 
considered  as  acting  in  a  judicial  capacity  when  he  corrects  his  child, 
and  should  not  be  held  liable,  even  if  the  punishment  should  appear  to 
the  triers  of  fact  to  be  unreasonably  severe  and  in  no  measure  pro- 
portionate to  the  offence;  that  the  only  instance  in  which  a  parent  should 
be  held  liable  for  the  punishment  of  a  child  is  when  he  acts  in  bad  faith 
and  from  wicked  unpulses,  and  when  the  punishment  is  of  such  a  nature 
as  to  seriously  injure  the  life,  limbs  or  health  of  the  child.  An  instruc- 
tion embodying  this  view  of  the  law  was  requested  by  defendant  and 
refused  by  the  Court,  and  the  4th,  5th  and  6th  instructions,  above  set 
out,  were  given  in  its  stead.  .  .  . 

That  much  of  the  welfare  of  society  rests  on  the  proper  exercise  of 
parental  authority  is  self-assertive,  but  that  there  is  and  should  be  a 
reasonable  limitation  on  the  right  of  parents  to  pimish  their  offspring 
is  an  elemental  principle  of  modem  civilization.  The  question  then  is, 
what  is  the  right,  and  what  the  proper  Umitation  of  the  right,  and  who 
shall  judge  when  the  right  has  been  exceeded?  A  parent^  teacher  or 
master  is  not  liable  either  civilly  or  criminally  for  moderately  correct- 
ing a  child,  pupil  or  apprentice,  but  it  is  otherwise  if  the  correction  is 
immoderate  and  unreasonable.  1  Clark  &  Marshall,  Law  of  Crimes, 
433;  1  McClain,  Criminal  Law,  sec.  242;  3  Greenleaf,  Evidence  (16th 
ed.),  sec.  63;  1  Wharton,  Criminal  Law  (10th  ed.),  sec.  631.  In  fact, 
this  rule  seems  to  be  universally  recognized  by  the  Courts  of  this  country. 
If  the  authority  to  punish  be  limited  by  reason  and  moderation,  who, 
then,  on  sound  principles,  should  determine  whether  such  authority 
has  been  used  in  excess  of  its  proper  limits,  the  parent  administering 
the  punishment,  or  the  triers  of  fact  in  a  court  where  complaint  has 
been  made? 

While  some  authority  is  dted  tending  to  support  the  theory  that, 
where  the  punishment  falls  short  of  maiming  or  disfiguring  the  body 
or  seriously  injuring  or  endangering  life  and  health,  the  judgment  of 
the  parent  is  final  and  he  can  not  be  held  to  answer,  unless  it  is  proved 
that  the  punishment  was  maliciously  inflicted  —  the  leading  case  in 
support  of  this  doctrine  being  State  v.  Jones,  95  N.  Car.  588,  59  Am. 
Rep.  282  —  yet  the  great  weight  of  American  authority  seems  to  be 
that  whether  or  not  the  parent,  guardian  or  schoolmaster  has  admin- 
istered unreasonable,  unnecessary  and  cruel  punishment  to  a  child 
under  his  care,  is  a  question  of  fact  to  be  determined  by  a  jury.  21  Am. 
&  Eng.  Ency.  Law  (1st  ed.),  771;  Lander  v.  Seaver,  32  Vt.  114,  76  Am. 
Dec.  156;  Hinkle  v.  State,  127  Ind.  490,  26  N.  E.  777;  Fletcher  f. 
People,  52  lU.  396;  Johnson  v.  State,  21  Tenn.  283,  36  Am.  Dec.  322; 
State  u.  Washington,  104  La.  443, 81  Am.  St.  141 ;  Patterson  v.  Nutter, 
78  Me.  509,  57  Am.  Rep.  818;  Commonwealth  i;.  Randall,  70  Mass.  36. 
It  would,  therefore,  seem  that  the  learned  trial  Court  followed  the 
trend  of  a  long  line  of  well-considered  cases  when  he  submitted  to  the 
jury  the  question  of  the  reasonableness  of  the  punishment  inflicted. 
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and  predicated  plaintiff's  right  of  recovery  on  proof  of  the  fact  that 
the  punishment  administered  was  unreasonable  and  unnecessary  under 
all  the  circumstances.  .  .  .  We  have  examined  all  the  other  instruc- 
tions complained  of,  and  find  no  prejudicial  error  in  any  of  them. 

Sedgwick,  J.  Two  of  the  questions  discussed  by  the  commissioner 
seem  to  be  of  sufficient  importance  to  justify  further  suggestions.  .  .  . 
The  plaintiff's  allegation  of  cruelty  and  inhuman  punishment  on  the 
part  of  the  defendant  is  denied  in  the  answer.  .  .  .  The  defendant 
admitted  that  she  inflicted  punishment  upon  the  child,  but  alleged 
that  it  was  necessary  for  the  correction  of  faults,  and  was  reasonable, 
and  not  excessive  or  cruel.  The  question  was  discussed  in  the  briefs, 
as  to  how  far  Courts  and  juries  should  interfere  with  parental  discretion 
and  inquire  into  motives,  and  the  necessity  and  propriety  of  punish- 
ment inflicted.  It  seems  to  be  held  in  North  Carolina  that  if  a  parent 
acts  in  good  faith  and  without  malice,  and  does  not  inflict  permanent 
injury,  the  law  will  not  interfere  however  unmerited  and  severe  the 
punishment  may  be.  This  doctrine  does  not  seem  to  be  supported  by 
precedents  from  other  jurisdictions.  In  later  times  it  is  not  thought,  as 
it  once  was,  that  so  large  a  latitude  of  parental  authority  is  necessary. 
It  is  generally  held  that  pimishment  may  be  excessive  and  cruel,  and 
therefore  unlawful,  although  it  falls  short  of  inflicting  permanent  injury. 
On  the  other  hand,  some  Courts  seem  to  have  ignored  the  right  and 
duty  of  exercising  parental  discretion,  and  to  have  disregarded  the 
consideration  of  good  faith  and  the  absence  of  passion  or  malice,  as  of 
DO  importance.  .  .  .  Manifestly  the  jury  must  determine  whether  the 
punishment  inflicted  was  of  such  an  excessive  severity  as  to  imply 
malice  or  the  absence  of  true  parental  love;  but  to  attempt  to  put  the 
jury  in  the  place  of  the  parent,  and  ignore  all  latitude  of  discretion, 
does  \dolence  to  the  plainest  principles  underlying  the  relation  of  parent 
and  child.  ...  It  is  not  possible  to  exhibit  to  the  jury  the  character 
and  disposition  of  the  child,  its  needs  and  dangers,  its  susceptibility  to 
ordinary  influences  and  methods  of  correction  and  discipline,  or  its 
want  of  such  qualities,  as  these  matters  are  known  to  the  parent.  In- 
structions which  omit  to  present  these  considerations  to  the  jury  are 
faulty;  if  they  are  so  framed  as  to  necessarily  convey  to  the  jury  the 
idea  that  no  regard  is  to  be  paid  to  the  parental  discretion  and  judgment, 
and  that  the  whole  question  is  to  be  determined  by  the  jury  upon  their 
general  notion  of  parental  duty,  without  regard  to  the  motive  of  the 
parent,  or  his  judgment  as  to  the  enormity  of  the  fault  of  the  child,  or 
thed^^reeof  punishment  necessary  to  correct  it,  they  are  erroneous.  .  .  . 
The  instruction  requested  and  refused  was  as  follows:  "The  jury  is 
instructed  that  the  defendant  in  this  case,  having  the  same  dominion 
over  the  plaintiff  that  a  parent  has  over  a  child,  had  the  legal  right  to 
restrain  the  plaintiff  from  doing  wrong,  to  chastise  her  for  wrongdoing, 
when  acting  in  good  faith  and  the  facts,  fairly  weighed  in  the  judg- 
ment of  the  defendant  honestly  and  intelligently  exercised,  demanded 
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the  use  of  a  switch  or  other  similar  instrument  in  punishing  her/'  There 
is  no  doubt  that,  in  the  condition  of  the  record,  the  defendant  was 
entitled  to  have  the  jury  plainly  instructed.  .  .  .  But  it  is  not  so  dear 
that  the  defendant  was  entitled  to  have  the  instruction  given,  as  framed 
and  as  requested,  as  to  require  a  reversal  of  the  judgment  because  of 
its  refusal.  The  conclusion  of  the  commissioner  appears  to  be  right, 
and  is  approved,  and  the  judgment  of  the  District  Court 

AffixTfied, 
The  other  judges  concur. 

733.  Wm.  M.  Cooper.  FlageUaHon;  A  History  of  the  Rod  in  aU  Countries. 
(Ch.  XLI.)  School  Punishments.  Solomon  has  said,  "He  that  spareth  the  Rod 
hateth  his  son;  but  he  that  loves  him  chastises  him  betimes,"  and  the  maxim 
has  been  considered  indisputable  in  aU  ages.  Schoolmasters  have  regarded  the 
Rod  as  absolutely  indispensable  in  the  education  of  the  young.  The  first  flog- 
ging schoolmaster  that  we  meet  with  in  our  reading  is  Troilus,  who  used  to 
whip  Homer,  and  who,  after  performing  that  operation  effectually,  assumed 
the  title  of  Homeromastix.  This  worthy  man  received  no  other  reward  for  his 
enterprise  than  crucifixion,  which  he  suffered  by  the  orders  of  King  Ptolemy. 
Horace  calls  his  schoolmaster,  who  was  fond  of  this  discipline,  "the  flogging 
Orbilius"  (plagosus  Orbilius);  Quintilian  denounces  the  practice  of  whipping 
schoolboys  on  account  of  its  severity  and  its  degrading  tendency;  and  Plutarch, 
in  his  "Treatise  on  Education,"  says:  "I  am  of  opinion  that  youth  should  be 
impelled  to  the  pursuit  of,  liberal  and  laudable  studies  by  exhortations  and 
discourses,  certainly  not  by  blows  and  stripes."  .  .  . 

But  it  is  in  European  schools  that  we  find  the  birch  most  systematically 
used.  In  German  schools  the  Rod  was  at  one  time  plied  industriously:  the 
operator  was  called  the  "blue  man;"  .  .  .  some  professors  preferred  to  inflict 
the  punishment  with  their  own  hands;  but  in  general  it  was  inflicted  by  a  man 
wearing  a  mask,  and  having  his  instrument  concealed  under  a  blue  cloak  (whence 
the  name,  the  "blue  man").  ...  It  is  recorded  of  a  Suabian  schoolmaster 
that,  during  his  fifty-one  years'  superintendence  of  a  large  school,  he  had 
^ven  911,500  canings,  121,000  floggings,  209,000  custodes,  136,000  tips  with 
the  ruler,  10,200  boxes  on  the  ear,  and  22,700  tasks  by  heart.  ...  In  England 
the  schoolboy  has  been,  time  out  of  mind,  subject  to  the  birch.  .  .  . 

In  those  days  it  would  appear  that  boys  were  flogged,  not  for  any  offence,  or 
omission,  or  imwillingness  or  incapacity  to  learn,  but  upon  the  abstract  theory 
that  they  ought  to  be  flogged.  Erasmus  bears  witness  that  this  was  the  principle 
upon  which  he  was  flogged.  ...  So  necessary  was  the  Rod  considered  in  edu- 
cation that  in  the  case  of  princes  whose  delicate  skins  could  not  be  ruffled, 
whipping  boys  were  provided,  on  whom  the  offences  of  their  royal  masters  were 
unsparingly  visited.  .  .  .  Most  of  the  schools  in  England  have  their  stories  of 
flogging,  and  of  masters  who  were  proficient  in  the  art.  .  .  .  Dr.  Busby  of  West- 
minster, whose  name  has  passed  into  a  proverb  for  scholastic  severity.  ISia  rod, 
he  used  to  say,  was  the  sieve  which  sifted  the  wheat  of  scholarship  from  the 
chaff.  .  .  .  Dr.  Parr  deserves  mention  in  the  annals  of  school  flagellation.  He 
had  a  firm  belief  in  the  utility  of  the  birch.  At  his  school  in  Norwich  there  was 
usually  a  flogging  levee  before  the  classes  were  dismissed.  .  .  .  One  of  the  imder- 
masters  told  him  one  day  that  a  certain  pupil  appeared  to  show  signs  of  genius. 
"Say  you  so?"  said  Parr,  "then  begin  to  flog  him  to-morrow  morning." 
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734.  James  Boswell.  Life  of  Samud  Johnson^  LL.D.  (1791.  Vol.  I,  Dent 
ed.,  pp.  18,  433.)  .  .  .  Johnson  began  to  learn  Latin  with  Mr.  Hawkins,  usher, 
or  under-master  of  Lichfield  school,  "a  man  (said  he)  very  skilful  in  his  little 
way."  With  him  he  continued  two  years,  and  then  rose  to  be  under  the  care  of 
Mr.  Hunter,  the  headmaster,  who,  according  to  his  account,  "was  very  severe, 
and  wrong-headedly  severe.  He  used  (said  he)  to  beat  us  unmercifully;  and  he 
did  not  distinguish  between  ignorance  and  negligence;  for  he  would  beat  a  boy 
equally  for  not  knowing  a  thing,  as  for  neglecting  to  know  it.  He  would  ask  a 
boy  a  question,  and  if  he  did  not  answer  it,  he  would  beat  him,  without  con- 
sidering whether  he  had  an  opportunity  of  knowing  how  to  answer  it.  For  in- 
stance, he  would  call  up  a  boy  and  ask  him  Latin  for  a  candlestick,  which  the 
boy  could  not  expect  to  be  asked.  Now,  Sir,  if  a  boy  could  answer  every  ques- 
tion, there  would  be  no  need  of  a  master  to  teach  him.''  .  .  .  Indeed  Johoson 
was  very  sensible  how  much  he  owed  to  Mr.  Hunter.  Mr.  Langton  one  day  asked 
him  how  he  had  acquired  so  accurate  a  knowledge  of  Latin,  in  which,  I  believe, 
he  was  exceeded  by  no  man  of  his  time;  he  said,  "My  master  whipt  me  very 
well.  Without  that.  Sir,  I  should  have  done  nothing.''  He  told  Mr.  Langton, 
that  while  Hunter  was  flogging  his  boys  unmercifully,* he  used  to  say,  "And  this 
I  do  to  save  you  from  the  gallows."  Johnson,  upon  all  occasions,  eSqsressed  his 
approbation  of  enforcing  instruction  by  means  of  the  rod.  "I  would  rather 
(said  he)  have  the  rod  to  be  the  general  terror  to  all,  to  make  them  learn, 
than  tell  a  child.  If  you  do  thus  or  thus,  you  will  be  more  esteemed  than 
your  brothers  or  sisters.  The  rod  produces  an  effect  which  terminates  in 
itself.  A  child  is  afrsud  of  being  whipped,  and  gets  his  task,  and  there  's  an 
end  on 't;  whereas,  by  exciting  emulation  and  comparisons  of  superiority,  you 
lay  the  foundation  of  lasting  mischief;  you  make  brothers  and  sisters  hate 
each  other."  ... 

On  Saturday,  April  11,  1772,  he  appointed  me  to  come  to  him  in  the  evening, 
when  he  should  be  at  leisure  to  give  me  some  assistance  for  the  defence  of  Hastie, 
the  schoolmaster  of  Campbelltown,  for  whom  I  was  to  appear  in  the  House  of 
Lords.  When  I  came,  I  foimd  him  unwilling  to  exert  himself.  I  pressed  him  to 
write  down  his  thoughts  upon  the  subject.  He  said,  ''There  's  no  occasion  for 
my  writing.  I  '11  talk  to  you."  He  was,  however,  at  last  prevailed  on  to  dictate 
to  me,  while  I  wrote  as  follows: 

"The  charge  is,  that  he  has  used  immoderate  and  cruel  correction.  Cor- 
rection, in  itself,  is  not  cruel;  children,  being  not  reasonable,  can  be  gov- 
erned only  by  fear.  To  impress  this  fear,  is  therefore  one  of  the  first  duties  of 
those  who  have  the  care  of  children.  It  is  the  duty  of  a  parent;  and  has  never 
been  thought  inconsistent  with  parental  tenderness.  It  is  the  duty  of  a  master, 
who  is  in  his  highest  exaltation  when  he  is  loco  parentis.  .  .  .  A  stubborn  scholar 
must  be  corrected  till  he  is  subdued.  The  discipline  of  a  school  is  military.  There 
must  be  dther  unbounded  Hcense  or  absolute  authority.  The  master,  who 
punishes,  not  only  consults  the  future  happiness  of  him  who  is  the  immediate 
subject  of  correction,  but  he  propagates  obedience  through  the  whole  school; 
and  establi^es  regularity  by  exemplary  justice.  .  .  .  Custom  and  reason  have, 
indeed,  set  some  bounds  to  scholastic  penalties.  The  schoolmaster  inflicts  no 
capital  punishments;  nor  enforces  his  edicts  by  either  death  or  mutilation. 
The  civil  law  has  wisely  determined,  that  a  master  who  strikes  at  a  scholar's 
^ye  shall  be  considered  as  criminal.  But  punishments,  however  severe,  that 
produce  no  lasting  evil,  may  be  just  and  reasonable,  because  they  may  be  nec- 
essary.   Such  have  been  the  punishments  used  by  the  respondent." 
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735.  Thomas  Abnold.  Life  and  Correspondence.  (1872.  Vol.  I,  p.  113.)  In 
considering  his  general  management  of  the  discipline  of  the  school,  it  will  only 
be  possible  to  toucho  n  its  leading  features. 

I.  He  at  once  made  a  great  alteration  in  the  whole  system  of  punishments  in 
the  higher  part  of  the  school,  ''keeping  it  as  much  as  possible  in  the  background, 
and  by  kindness  and  encouragement  attracting  the  good  and  noble  feelings  of 
those  with  whom  he  had  to  deal."  .  .  .  For  the  younger  part  of  the  school, 
he  made  a  point  of  maintaining,  to  a  certain  extent,  the  old  discipline  of  public 
schools. 

''The  beau  ideal  of  school  discipline  with  regard  to  young  boys  would  seem 
to  be  this,  that,  whilst  corporal  punishment  was  retiuned  on  principle  as  fitly 
answering  to  and  marking  the  natiurally  inferior  state  of  boyhood,  and  therefore 
as  conveying  no  peculiar  degradation  to  persons  in  such  a  state,  we  should  cher- 
ish and  encourage  to  the  utmost  all  attempts  made  by  the  several  boys,  as  indi- 
viduals, to  escape  from  the  natural  punishment  of  their  age  by  rising  above  its 
naturally  low  tone  of  principle." 

Flogging,  therefore,  for  the  younger  part,  he  retained,  but  it  was  confined  to 
moral  offences,  such  as  lying,  drinking,  and  habitual  idleness,  while  his  aversion 
to  inflicting  it  rendered  it  still  less  frequent  in  practice  than  it  would  have  been 
according  to  the  rule  he  had  laid  down  for  it.  But  in  answer  to  the  argument 
used  in  a  liberal  journal,  that  it  was  even  for  these  offences  and  for  this  age  de- 
grading, he  replied  with  characteristic  emphasis  — 

" I  know  well  of  what  feeling  this  is  the  expression;  it  originates  in  that  proud 
notion  of  personal  independence  which  is  neither  reasonable  nor  Christian  — 
but  essentially  barbarian.  It  visited  Europe  with  aU  the  curses  of  the  age  of 
chivalry,  and  is  threatening  us  now  with  those  of  Jacobinism.  ...  At  an  age 
when  it  is  almost  impossible  to  find  a  true  manly  sense  of  the  degradation  of 
guilt  or  faults,  where  is  the  wisdom  of  encouraging  a  fantastic  sense  of  the  degra- 
dation of  personal  correction?  What  can  be  more  false,  or  more  adverse  to  the 
simplicity,  sobriety,  and  humbleness  of  mind,  which  are  the  best  omam^it  of 
youth,  and  the  best  promise  of  a  noble  manhood?" 

736.  S.  P.  Peckham.  The  Unwhipped  Generation.  (1910.  Educational 
Review,  XI,  414.)  .  .  .  Under  "Discussions"  in  the  Educational  Review  for 
May,  1910,  was  a  paper  entitled  "The  Unwhipped  Greneration."  Its  main 
contention  was  that  the  public-school  teacher  should  be  at  liberty  to  whip,  and 
should  whip  extensively,  it  would  seem.  Said  the  writer  of  that  paper:  "The 
home  has,  temporarily  we  hope,  ceased  to  fulfil  that  function  (disciplining  chil- 
dren). .  .  .  Mothers'  clubs  and  teachers'  and  parents'  associations  are  wholly 
inadequate.  I  maintain  then,  that  the  school  as  an  institution  ought  to  step 
into  the  breach,  armed  with  its  old  weapon,  the  birch  rod.  .  .  .  Since,  often,  in 
extreme  cases,  the  parents'  consent  cannot  be  gained,  the  school  should  fight 
for  its  old-time  right  to  punish  regardless  of  the  home.  .  .  .  Something  of  the 
old-time  terror  of  punishment  ought  to  be  re-established,  so  that  the  small  chil- 
dren may  be  led  to  believe  it  dangerous  to  commit  various  petty  misdemeanors. 
Then  they  will  come  into  the  high  school  trained  to  respect  law  and  order,  to 
assume  responsibility,  to  be  real  gentlemen  and  gentlewomen."  Would  that  we 
could  question  the  fact  of  failure  in  child  discipline  in  most  homes  to-day  I  Aa* 
suredly,  even  the  most  intelligently  loving  of  parents  find  it  all  but  impracti- 
cable to  stand  against  the  tendency  at  large  to  let  children  habitually  decide  for 
themselves  matters  which  are  distinctly  healthful  or  unhealthf ul  for  the  body, 
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nouiishmg  or  ruinous  for  the  mind,  specifically  moral  or  immoral.  .  .  .  ''This 
urchin,''  says  the  writer  of  ''The  Unwhipped  Geqeration,"  "has  no  fear  of  cor- 
rection. Why  should  he  have?  He  has  never  been  corrected.  He  is  of  the 
unwhipped  generation."  Of  another  boy,  whose  mother  had  said  that  he  "must 
be  taken  just  right,''  "In  nine  cases  d\it  of  ten,  that 's  just  the  trouble  —  he 
has  not  been  taken  just  right,  which  is  by  application  of  a  shingle,"  etc.  Such 
jocose  passages  are  frankly  used  as  supports  for  the  emphatic  plea  for  whipping 
in  school,  with  earnestly  expressed  confidence  in  ideal  results. 

Were  this  plea  favored  by  only  a  dozen  or  two,  a  score  or  two,  of  the  workers 
in  the  pubUc  schools,  readers  might  drop  "The  Unwhipped  Generation"  with,  a 
philosophic  laugh  —  presumably  it  would  not  be  on  the  pages  of  the  Educational 
Review.  But,  written  by  a  teacher,  it  is  a  clear-cut  expression  of  opinion  on 
the  increase  among  piibUc-^chool  teachers.  It  is  now  no  rare  thing  to  see  private 
or  newspaper  letters  like  in  import  one  not  long  ago  on  the  school  page  of  The 
Evening  Post,  despairing  of  the  "rule  by  moral  suasion,  a  charming  and  at- 
tractive principle  —  until  one  has  tried  it;"  deploring  the  fact  that  "the  Board 
of  Education,  in  its  Utopian  illusion,  abolished  the  rod;"  and  with  praiseworthy 
earnestness  demanding  permission  to  whip  pupUs  "before  it  shall  be  too  late, 
b^ore  our  city  shall  be  overrun  with  criminals  that  our  school  system  has 
helped  to  foster."  There  is  every  evidence  to  one  who  studies  the  schools  that 
they  are  filling  with  this  sentiment.  Must  we  have  our  freenschool  children  in  an 
atmosphere  made  by  teachers  who  depend  more  upon  whippings  than  upon 
what  may  come  imder  the  head  of  "moral  suasion"?  No  reminder  is  needed 
that  these  teachers  are,  as  a  rule,  most  kindly,  anxious  in  work  for  children's 
good.  Indeed,  a  courageous  striving  for  moral  welfare  of  great  swarms  of  pupils 
to  whom  circumstances  forbid  the  giving  of  any  deliberate  training  is  back  of 
the  demand  for  permission  to  whip:  it  is  only  conscientious  and  resolute  teach- 
ers who  take  trouble  to  make  this  public  demand,  fearlessly  advising  use  of  the 
one  form  of  punishment  which  would,  as  they  hope,  stop  insubordination 
which  hinders  all  class  work.  Not,  as  should  be  stated  here,  that  many  teachers 
believe  that  familiarizing  children  with  school  whippings,  re-establishing  "some- 
thing of  the  old-time  terror  of  punishment,"  would  bring  pupils  to  the  high 
school  trained  to  "respect  law  and  order,  to  assume  responsibility,  to  be  real 
gentlemen  and  gentlewomen."  As  a  rule,  teachers  now  advocating  corporal 
punishment  do  so  on  the  ground  that,  bad  as  are  ultimate  effects,  whippings  ap- 
pear necessary;  they  distinctly  do  not  believe  in  whipping  as  a  large  feature  in 
moral  training,  and  it  is  with  regret  that  they  say  a  word  in  favor  of  legalizing 
the  rod  in  the  hand  of  any  teacher  who  chooses  to  use  it. 

The  explanation,  then,  of  increase  of  pleas  for  the  whip  is  simply  that  cer- 
tain school  conditions,  not  of  teachers'  making,  force  the  resort  to  the  whip. 
.  .  .  Not  teachers'  free  choice,  but  growth  of  unanimous  school  conditions,  ex- 
plains growth  of  demand  for  liberty  to  whip.  To  see  remedies,  we  must  see  as 
clearly  as  possible  where  blame  lies.  For  atrocious  behavior  of  high-school 
pupils,  "The  Unwhipped  Generation"  puts  the  blame  largely  or  wholly  upon 
the  home.  But  ipust  we  not  ascribe  a  part  of  that  blame  to  elementary  schools 
~  a  small  share  to  teachers,  a  large  share  to  school  conditions,  primarily  this 
combination:  classes  fully  three  times  too  large  to  permit  good  individual 
training;  a  confusing,  unmanageable  program  of  occupations;  and  children 
usually  put  under  new  teachers  every  five  months?  Disrespect  for  school,  in- 
solence towards  instructors,  irresponsibility,  laziness,  lack  of  ambition,  lack  of 
honor,  are,  we  are  told,  common  characteristics  of  high  school  pupils  of  this 
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generation.  For  eight  or  nine  years  in  grades  below  the  high  school,  little  has 
been  done  effectually  to  teach  them  better  than  this.  .  .  .  The  remedy  for  bo 
great  a  wrong  cannot  but  be  great.  No  remedy  easily  compassed  could  be  safe. 
The  light  means  will  be  slow  and  arduous  —  taxing  the  mettle  of  Americans.^ 

■ 

Topic  3.    Bailor  or  Soldier 

737.    THE  AGINCOURT 
High  Court  of  Admiralty.    1824 

2  Hogg.  271 

Tms  was  a  proceeding  instituted  against  the  captain  of  an  East  India- 
man,  in  the  private  trade,  for  several  acts  of  oppression  and  cruelty 
on  the  return  voyage  from  Madras  to  England.  The  ship  was  of  the 
burden  of  440  tons,  and  had  on  board  a  crew  of  thirty-three  men,  and 
eighteen  passengers.  The  cause  was  argued  by  LushingUm  and  Haggard 
on  behalf  of  the  mariner;  and  by  PhUlimore  for  the  captain. 

Judgment. 

Lord  Stowell.  This  is  a  complaint  brought  by  John  Thompson  a 
man  of  color,  against  James  Mahon,  captain  of  The  Agincourt,  a  ship 
in  the  East  India  private  trade,  for  ill-treatment  committed  in  three 
different  acts  on  the  voyage  to  England. 

The  plaintiff  was  shipped  on  the  11th  of  April,  1823,  at  Madras.  He 
asserts  in  his  libel  that  he  was  hired  as  cuddy  cook  (that  is,  cook  for  the 
captain  and  passengers,  who  messed  in  an  apartment  denominated  the 
cuddy),  but  that  in  the  course  of  the  voyage  he  was  turned  out  of  his 
employment  as  cook,  and  forced  to  serve  as  a  mariner  before  the  mast. 
.  .  .  The  other  complaints  are  of  acts  of  violence  and  cruelty,  the  prin- 
cipal of  which  happened  on  the  28th  of  July,  1823,  when  the  captain  is 
charged  with  various  assaults,  by  striking  and  kicking  this  man,  and 
finally  with  causing  to  be  inflicted  on  him  a  public  flagellation.  Another 
act  of  violence,  which  is  charged  to  have  occurred  prior  to  the  28th 
of  that  month,  will  be  more  particularly  described  and  observed  upon 
hereafter.    It  has  hardly  been  disputed,  that  in  a  case  of  gross  nusbe- 

^  [Problems: 

The  plaintiff  boy  was  the  son  of  a  member  of  a  peculiar  religious  sect  which 
lived  in  common  imder  the  control  of  a  patriarch,  the  defendant.  At  the 
father's  request,  the  defendant  chastised  the  plaintiff.  Afterwards,  dissensions 
arising,  the  plaintiff  sues  for  the  battery.  Is  the  defendant  liable?  (1898, 
Donnelley  v,  Terr.,  5  Ariz.  291,  52  Pac.  368.) 

In  the  defendant's  public  school,  the  boys  repeatedly  uttered  disorderiy 
coughs.  The  defendant  notified  them  to  desist.  Then  the  plaintiff  boy  coughed, 
and  the  defendant  beat  him.  The  plaintiff  stated  that  he  coughed  involuntarily, 
being  ill.  The  trial  Court  instructed  the  jury  that  the  defendant  was  excused  if 
he  reasonably  believed  that  the  plaintiff's  act  was  an  intentional  defiance  of  au- 
thority.   Was  this  correct?    (1886,  Heritage  v.  Dodge,  64  N.  H.  291.) 

Notes: 

''Civil  liability  for  excessive  chastisement  of  child."    (M.  L.  R.,  II,  152.)] 
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havior,  the  master  of  a  merchant  ship  has  a  right  to  inflict  corporal 
punishment  upon  the  delinquent  mariner;  that  right  must  be  supported 
by  the  law  of  England,  which  is  the  proper  authority  for  fixing  the 
limits  within  which  one  subject  of  this  realm  has  a  right  to  inflict 
corporal  suffering  upon  another.  Upon  that  ground,  I  dismiss  all 
reference  to  the  authorities  of  the  foreign  maritime  law,  and  I  regret 
that  so  little  upon  this  subject  is  to  be  found  in  our  own.  No  statu- 
table regulations  exist  upon  this  subject.  The  statute  relating  to  mer- 
chant seamen  is  silent  upon  it;  the  only  authorities  are  supplied  by 
the  decisions  of  the  courts  of  law,  acting  upon  considerations  of  neces- 
sity and  just  discretion;  and  upon  such  grounds  I  think  the  following 
rules  may  be  considered  as  sufficiently  established. 

In  the  first  place,  that  the  punishment  must  be  applied  with  due 
moderation.  It  is  asserted  in  some  well-considered  books,  that  the  law 
gives  the  same  authority  to  the  captain  of  a  merchant  ship  to  chastise 
his  mariners  for  misbehavior,  as  a  master  possesses  over  his  apprentices; 
meaning,  that  it  is  inherent  in  him,  upon  the  same  grounds  of  necessity 
and  sound  discretion  in  the  one  case  as  in  the  other,  not  certainly  to 
be  used  exactly  in  the  way  of  an  equal  measure  of  punishment,  because 
the  apprentice  is  generally  a  youth  of  comparatively  tender  years,  and 
whose  acts  of  misbehavior  can  hardly  produce  the  same  destructive 
consequences  as  may  attend  the  negligence  of  the  mariner  —  an  ex- 
perienced person,  of  confirmed  strength,  capable  of  sustaining  a  severer 
infliction  than  could  properly  be  applied  to  a  stripling;  and  whose 
acts,  even  of  negligence,  may  draw  after  them  consequences  fatal  to  all 
the  lives  and  all  the  property  on  board  a  vessel.  It  is  hardly  necessary 
to  add,  as  a  corollary,  tliat  in  all  cases  which  will  admit  of  the  delay 
proper  for  inquiry,  due  inquiry  should  precede  the  act  of  punishment; 
and,  therefore,  that  the  party  charged  should  have  the  benefit  of  that 
rule  of  universal  justice,  of  being  heard  in  his  own  defence.  A  punish- 
ment inflicted  without  the  allowance  of  such  benefit  is  in  itself  a  gross 
violation  of  justice.  There  are  cases,  undoubtedly,  which  neither  re- 
quire nor  admit  of  such  a  deliberate  procedure.  Such  are  cases  where 
the  criminal  facts  expose  themselves  to  general  notoriety  by  the  public 
manner  in  which  they  are  committed,  or  where  the  necessity  occurs  of 
immediately  opposing  attempted  acts  of  violence  by  a  prompt  reaction 
of  lawful  force,  as  in  the  disorders  of  a  commencing  mutiny;  these  are 
cases  that  speak  for  themselves,  and  are  of  unavoidable  dispensation. 

It  may  be  matter  of  prudence,  but  it  is  not  matter  of  strict  obligation, 
in  vessels  of  this  kind  (though  I  understand  it  to  be  so  in  the  ships  of 
the  East  India  Company),  tiiat  the  captain  should  communicate  with 
other  oflScers  of  the  vessel.  Nor  do  I  find  that  any  particular  mode  or 
instrument  of  punishment  has  received  a  particular  recognition;  that 
must  be  left  to  the  common  usage  practised  in  such  cases,  and  to  the 
humane  discretion  of  the  person  who  has  the  right  of  commanding  its 
application. 
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The  defence  opposed  to  a  charge  of  cruelty,  such  as  is  alleged  to  have 
been  practised  on  the  28th  of  July,  may  consist  in  a  total  disproval 
that  any  such  cruelty  was  practised,  or  may  be  a  justification  of  it  by 
proofs  of  the  misconduct  that  provoked  it;  and  that  misconduct  may 
be  confined  to  an  offence  immediately  preceding,  or  may  likewise  in- 
clude similar  offences  antecedently  committed;  and  which,  upon  the 
recurrence  of  them  in  the  particular  case,  will  justify  the  punishment  as 
a  preventive  measure,  to  guard  in  future  against  the  inconveniences 
that  may  reasonably  be  expected  to  attend  a  repetition.  The  first 
mode  of  defence  is,  I  think,  not  attempted  in  this  case;  it  is  not  denied 
that  acts  of  violeixce  w6re  used;  the  defence  is  that  of  justification  — 
partly  on  account  of  an  offence  recently  committed,  and  partly  from 
similar  ones  of  a  preceding  date,  indicating  bad  habits,  which  could 
alone  be  repressed  by  punishment.  This  mode  of  defence  has  led  to  a 
voluminous  mass  of  evidence,  reaching  almost  unavoidably  into  the 
prior  history  of  both  parties,  of  their  habits,  of  their  dispositions  and 
conduct,  much  of  which  might  have  been  spared  without  detriment  to 
the  real  merits  of  the  question,  which  alone  is  the  proper  subject  of 
determination.  I  think  it  may  be  added,  that  the  last  mode  of  justi- 
fication, by  a  reference  to  bygone  acts,  is  the  last  which  the  court 
would  be  inclined  to  favor.  If  unpunished  at  the  time  they  took  place, 
time  has  thrown  a  species  of  condonation  over  them,  as  well  as  a  degree 
of  obscurity  and  indistinctness  in  the  evidence  of  the  manner  and 
circumstances  under  which  they  took  place. 

.  .  .  The  justification  commences  with  a  charge,  that  Thompson 
had  immediately  before  beaten  severely  William  Burgess,  who  acted 
as  cook's  mate  under  him.  That  Burgess  struck  the  first  blow  is  proved 
without  any  contradiction  on  the  part  of  the  captain,  for  no  contra- 
diction is  attempted.  In  consequence  of  this  defeat.  Burgess  runs  away 
to  the  captain,  exhibiting  the  disorderly  marks  which  he  had  himself 
provoked,  and  charges  his  principal  Thompson.  The  captain  sends 
immediately  for  this  man,  and  without  hearing  a  word  said  in  explana- 
tion or  defence  of  his  conduct,  for  it  is  so  specifically  pleaded  in  the  libel, 
and  is  not  denied  in  the  responsive  allegation,  treats  him  with  brutal 
violence,  by  kicking  him,  collaring,  and  striking  him  about  the  head 
and  using  the  most  provoking  and  insulting  expressions.  ...  At  a 
later  hour  of  the  same  day,  without  consultation  with  any  officer,  with- 
out, so  far  as  appears,  any  declaration  whatever  to  the  crew  of  the 
offence  for  which  the  party  was  to  suffer,  he  has  him  exhibited  as  an 
object  of-  a  public  and  disgraceful  punishment,  and  performs  the  office, 
which  does  not  often  fall  to  the  lot  of  a  captain,  of  executioner  himself, 
in  some  degree,  as  he  assists  in  tying  him  up,  and  in  manufacturing 
the  instrument  employed.  .  .  .  Now,  upon  looking  back  upon  the  whole 
course  of  this  transaction,  I  am  under  the  necessity  of  saying,  that  it 
has,  to  my  apprehension,  much  more  the  features  of  intemperate  and 
unjust  passion,  than  of  reasonable  and  due  correction.    It  is  perfectly 
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dear  that  the  captain  himself  was  totally  unacquainted  with  the  real 
origin  of  the  transaction,  except  from  the  single  information  which  he 
received  from  the  complainant.  He  makes  no  inquiry  as  to  the  occasion 
of  the  treatment  complained  of .  ...  I  omit  many  other  matters  which 
tend  to  establish  the  violence  of  this  man's  conduct,  and  shall  not  enter 
further  into  a  description  of  the  civil  war,  bella  plusquam  civilia,  which 
seems  to  have  disturbed  the  peace  of  this  vessel  during  the  contin- 
uance of  this  voyage.  No  person  can  have  read  these  depositions,  I 
think,  without  retiring  under  a  conviction  that  this  captain  had  not, 
either  from  natural  violence  of  temper,  or  coarseness  of  manners,  or 
extravagant  notions  of  his  own  authority  and  duty,  practised  such 
behavior  as  in  any  degree  tended  to  conciliate  the  kindness  and  respect 
of  others,  or  to  entitle  him  to  more  favorable  representations  from 
others  than  they  have  given.  It  is  upon  this  view  of  the  case  that  I 
must  pronounce  in  favor  of  the  mariner's  complaint.  .  .  . 

In  giving  this  judgment,  I  mean  to  give  an  admonition  to  this  person, 
and  it  may  be  useful  to  others  —  that  passion  is  not  to  be  indulged  in 
the  infliction  of  punishment;  and  that  he  who  has  to  command  others 
is  not  fully  prepared  for  the  duties  of  that  station,  unless  he  in  some 
degree  command  himself.  I  shall  allow  the  sum  of  one  hundred  pounds, 
together  with  costs;  and  I  add  the  expression  of  a  hope,  that  cases  of 
the  like  nature,  if  they  should  occur,  will  be  confined  within  narrower 
and  more  prudential  limits  than  have  been  applied  to  the  present  case. 


738.    WILKES  v.  DINSMAN 
Supreme  Court  of  the  United  States.  1849. 

7  Haw.  88 
[Printed  poBt,  as  No.  1138,  Point  1  of  the  opinion.] 

739.  James  Kent.  CommenJlcTies  on  American  Law.  (1826.  Vol.  Ill,  p. 
182,  13th  ed.,  Hobnes  and  Barnes.)  With  respect  to  the  behavior  of  the  master 
and  seamen,  and  the  discipline  on  board  merchant  ships,  it  is  held  that  the  mas- 
ter is  personally  responsible  in  damages  for  any  injury  or  loss  to  the  ship  or 
cargo  by  reason  of  his  negligence  or  misconduct.  Being  responsible  over  to 
others  for  his  conduct  as  master,  the  law,  as  well  on  that  account  as  from  the 
necessity  of  the  case,  has  intrusted  him  with  great  authority  over  the  mariners 
on  board.  Such  authority  is  requisite  to  the  safe  navigation  of  the  ship,  and 
the  preservation  of  good  order  and  discipline.  He  may  imprison,  and  also 
inflict  reasonable  corporal  punishment  upon  a  seaman,  for  disobedience  to 
reasonable  commands,  or  for  disorderly,  riotous,  or  insolent  conduct;  and  his 
authority,  in  that  respect,  is  analogous  to  that  of  a  master  on  land  over  his 
apprentice  or  scholar.  The  books  imite  in  the  lawfulness  and  necessity  of  the 
power.  Without  it,  authority  could  not  be  mmntained  nor  navigation  made  safe. 
Subordination  is  essential  to  be  strictly  enforced  among  a  class  of  men  whose 
manners  and  habits  partake  of  the  attributes  of  the  element  on  which  they  are 
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employed.  Disobedience  to  lawful  commands  is  a  more  noxious  offence,  and 
the  most  dangerous  in  its  nature,  for  it  goes  at  once  to  the  utter  annihilation  of 
all  authority.  But  care  must  be  taken  that  the  punishment  be  administered  with 
due  moderation.  The  law  watches  the  exercise  of  discretionary  power  with  a 
jealous  eye.  .  .  .  The  act  of  CongresSi  3d  March,  1835,  c.  40,  sec.  3,  makes  it 
an  indictable  offence,  punishable  by  fine  and  imprisonment,  for  the  master  or 
other  officer  of  any  American  vessel,  on  the  high  seas  or  other  waters,  within  the 
admiralty  and  maritime  jurisdiction  of  the  United  States,  from  malice,  hatred, 
or  revenge,  and  without  justifiable  cause,  to  beat,  wound,  or  imprison  any  of  the 
crew,  or  withhold  from  them  suitable  food  and  nourishment,  or  inflict  upon  thorn 
any  cruel  and  unusual  punishment. 

740.  Hebman  Melvillb.  WkUe^acket,  or  The  World  in  a  Manrof-War. 
(1850.  ch.  XXXIII.)  A  Flogging.  If  you  begin  the  day  with  a  laugh,  you  may, 
nevertheless,  end  it  with  a  sob  and  a  sigh.  Among  the  many  who  were  exceed- 
ingly diverted  with  the  scene  between  the  Down  Easter  and  the  Lieutenant,  none 
laughed  more  heartily  than  John,  Peter,  Mark,  and  Antone,  —  four  stulors  of 
the  starboard-watch.  The  same  evening  these  four  found  themselves  prisoners 
in  the  "brig,"  with  a  sentry  standing  over  them.  They  were  charged  with 
violating  a  well-known  law  of  the  ship  —  having  been  engaged  in  one  of  those 
tangled,  general  fights  sometimes  occurring  among  sailors.  They  had  nothing  to 
anticipate  but  a  flogging,  even  at  the  captain's  pleasure. 

Towards  evening  of  the  next  day,  they  were  startled  by  the  dread  summons 
of  the  boatswain  and  his  mates  at  the  principal  hatchway  —  a  summons  that 
ever  sends  a  shudder  through  every  manly  heart  in  a  frigate:  "AU  hands  wUtnen 
punishment,  ahoy!" 

The  hoarseness  of  the  cry,  its  unrelenting  prolongation,  its  being  caught  up 
at  different  points,  and  sent  through  the  lowermost  depths  of  the  ship;  all  this 
produces  a  most  dismal  effect  upon  every  heart  not  calloused  by  long  habitua- 
tion to  it.  However  much  you  may  desire  to  absent  yourself  from  the  scene 
that  ensues,  yet  behold  it  you  must;  or,  at  least,  stand  near  it  you  must;  for  the 
regulations  enjoin  the  attendance  of  the  entire  ship's  company,  from  the  corpulent 
Caption  himself  to  the  smallest  boy  who  strikes  the  beU.  "AU  hands  vritness 
punishmentf  ahoy!" 

...  All  the  officers  —  midshipmen  included  —  stood  together  in  a  group  on 
the  starboard  side  of  the  mmnmast;  the  First  Lieutenant  in  advance,  and  the 
surgeon,  whose  special  duty  it  is  to  be  present  at  such  times,  standing  close  by 
his  side.  Presently  the  Captain  came  forward  from  his  cabin,  and  stood  in  the 
centre  of  this  solenm  group,  with  a  small  paper  in  his  hand.  That  paper  was 
the  daily  report  of  offences,  regularly  laid  upon  his  table  every  morning  or 
evening,  like  the  day's  journal  placed  by  a  bachelor's  napkin  at  breakfast. 
"  Master-at-arms,  biing  up  the  prisoners,"  he  said. 

A  few  moments  elapsed,  during  which  the  Captain,  now  clothed  in  his  most 
dreadful  attributes,  fixed  his  eyes  severely  upon  the  crew,  when  suddenly  a  lane 
formed  through  the  crowd  of  seamen,  and  the  prisoners  advanced  —  the  master- 
at-arms,  rattan  in  hand,  on  one  side,  and  an  armed  marine  on  the  other  —  and 
took  up  their  stations  at  the  mast. 

"You  John,  you  Peter,  you  Mark,  you  Antone,"  sud  the  Captain,  "  were 
yesterday  found  fighting  on  the  gim-deck.  Have  you  anything  to  say?"  Mark 
and  Antone,  two  steady  middle-aged  men,  whom  I  had  often  admired  for  their 
sobriety,  replied  that  they  did  not  strike  the  first  blow;  that  they  had  submitted 
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to  much  before  they  had  srielded  to  their  passions;  but  as  they  acknowledged 
that  they  had  at  last  defended  themselves,  their  excuse  was  overruled.  John  — 
a  brutal  buJly,  who,  it  seems,  was  the  real  author  of  the  disturbance  —  was  about 
entering  into  a  long  extenuation,  when  he  was  cut  short  by  being  made  to  con- 
fess, irrespective  of  circumstances,  that  he  had  been  in  the  fray. .  Peter,  a  hand- 
some lad  about  nineteen  years  old,  belonging  to  the  miczen-top,  looked  pale  and 
tremulous.  He  was  a  great  favorite  in  his  part  of  the  ship.  ...  To  all  his  sup* 
plications  the  Captain  turned  a  deaf  ear.  Peter  declared  that  he  had  been  struck 
twice  before  he  had  returned  a  blow.  "No  matter,''  said  the  Captain,  "you 
struck  at  last,  instead  of  rei)orting  the  case  to  an  officer.  I  allow  no  man  to 
fight  on  board  here  but  myself.    I  do  the  fighting." 

"Now,  men,"  he  added,  "you  all  admit  the  charge;  you  know  the  penalty. 
Strip!  Quarter-masters,  are  the  gratings  rigged?"  The  gratings  are  square 
frames  of  barred  wood-work,  sometimes  placed  over  the  hatchways.  One  of 
these  squares  was  now  laid  on  the  deck,  close  to  the  ship's  bulwarks,  and  while 
the  remaining  preparations  were  being  made,  the  master-at-anns  assisted  the 
prisoners  in  removing  their  jackets  and  shirts.  This  done,  their  shirts  were 
loosely  thrown  over  their  shoiilders.  At  a  sign  from  the  Captain,  John,  with  a 
shameless  leer,  advanced,  and  stood  passively  upon  the  grating,  while  the  bare- 
headed old  quarter-master,  with  gray  hair  streaming  in  the  wind,  bound  his  feet 
to  the  cross-bars,  and,  stretching  out  his  arms  over  his  head,  secured  them  to 
the  hammock-nettings  above.  He  then  retreated  a  little  space,  standing  silent. 
Meanwhile,  the  boatswain  stood  solemnly  on  the  other  side,  with  a  green  bag  in 
his  hand,  from  which,  taking  four  instruments  of  punishment,  he  gave  one  to 
each  of  his  mates;  for  a  fresh  "  cat "  applied  by  a  fresh  hand,  is  the  ceremonious 
privilege  accorded  to  every  man-of-war  culprit.  .  .  . 

The  Captain's  finger  was  now  lifted,  and  the  first  boatswain's-mate  advanced, 
combing  out  the  nine  tails  of  his  cat,  with  his  hand,  and  then  sweeping  them 
round  his  neck,  brought  them  with  the  whole  force  of  his  body  upon  the  mark. 
Again,  and  again,  and  again;  and  at  every  blow,  higher  and  higher  rose  the  long, 
purple  bars*on  the  prisoner's  back.  But  he  only  bowed  over  his  head,  and  stood 
still.  Meantime,  some  of  the  crew  whispered  among  themselves  in  applause  of 
their  ship-mate's  nerve;  but  the  greater  part  were  breathlessly  silent  as  the 
keen  scourge  hissed  through  the  wintry  air,  and  feU  with  a  cutting,  wiry  sound 
upon  the  mark.  One  dozen  lashes  being  applied,  the  man  was  taken  down,  and 
went  among  the  crew  with  a  smile,  saying,  "  D — ^n  me!  it 's  nothing  when  you  're 
used  to  it!    Who  wants  to  fight!"  .  .  . 

The  fourth  and  last  was  Peter,  the  mizzen-top  lad.  He  had  often  boasted  that 
he  had  never  been  degraded  at  the  gangway.  The  day  before  his  cheek  had  worn 
its  usual  red,  but  now  no  ghost  was  whiter.  As  he  was  being  secured  to  the  grat- 
ingiB,  and  the  shudderings  and  creepings  of  his  dazzlingly  white  back  were  re- 
vealed, he  tiimed  round  his  head  imploringly;  but  his  weeping  entreaties  and 
vows  of  contrition  were  of  no  avail.  "I  would  not  forgive  God  Almighty!" 
cried  the  Captain.  The  fourth  boatswain's-mate  advanced,  and  at  the  first 
blow,  the  boy,  shouting  "My  God!  Oh,  my  God!"  writhed  and  leaped  so  as 
to  displace  the  gratings  and  scatter  the  nine  tails  of  the  scourge  all  over  his 
person.  At  -the  next  blow  he  howled,  leaped,  and  raged  in  unendurable  torture. 
"What  are  you  stopping  for,  boatswain's-mate?"  cried  the  Captain.  "Lay  on!" 
And  the  whole  dozen  was  applied.  "I  don't  Care  what  happens  to  me  now!" 
wept  Peter,  going  among  the  crew,  with  blood-shot  eyes,  as  he  put  on  his  shirt. 
''I  have  been  flogged  once,  and  they  may  do  it  again,  if  they  will.    Let  them 
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look  for  me  nowl''  "Pipe  down!"  cried  the' Captain,  and  the  crew  slowly 
dispersed 

There  are  incidental  considerations  touching  this  matter  of  flogging,  which 
escaggerate  the  evil  into  a  great  enormity.  ...  It  is  next  to  idle,  at  the  present 
day,  merely  to.denounce  an  iniquity.  Be  ours,  then,  a  different  task.  If  there 
are  any  three  things  opposed  to  the  genius  of  the  American  Constitution,  they 
are  these:  irresponsibility  in  a  judge,  unlimited  discretionary  authority  in  an 
executive,  and  the  union  of  an  irresponsible  judge  and  an  unlimited  executive  in 
one  person.  Yet  by  virtue  of  an  enactment  of  Congress,  aU  the  Commodores  in 
the  American  navy  are  obnoxious  to  these  three  charges,  so  far  as  concerns  the 
punishment  of  the  sailor  for  alleged  misdemeanors  not  particularly  set  forth  in 
the  Articles  of  War. 

Here  is  the  enactment  in  question.  XXXII.  Of  the  Articles  of  War.  —  "All 
crimes  conmiitted  by  persons  belonging  to  the  Navy,  which  are  not  specified  in 
the  foregoing  articles,  shall  be  punished  according  to  the  laws  and  customs  in 
such  cases  at  sea.''  This  is  the  article  that,  above  all  others,  puts  the  scourge 
into  the  hands  of  the  Captain,  calls  him  to  no  account  for  its  exercise,  and  fur- 
nishes him  with  an  ample  warrant  for  inflictions  of  cruelty  upon  the  common 
sailor,  hardly  credible  to  landsmen.  By  this  article  the  Captain  is  made  a  legi»- 
lator,  as  weU  as  a  judge  and  an  executive.  So  far  as  it  goes,  it  absolutely  leaves 
to  his  discretion  to  decide  what  things  shall  be  considered  crimes,  and  what 
shall  be  the  penalty;  whether  an  accused  person  has  been  guilty  of  actions  by 
him  declared  to  be  crimes;  and  how,  when,  and  where  the  penalty  shall  be 
inflicted.  In  the  American  Navy  there  is  an  everiasting  suspension  of  the 
Habeas  Corpus.  Upon  the  bare  allegation  of  misconduct  there  is  no  law  to 
restrain  the  Captain  from  impriscming  a  seaman,  and  keeping  him  confined  at 
his  pleasure.  .  .  . 

Certainly  the  necessities  of  navies  warrant  a  code  for  their  government  more 
stringent  than  the  law  that  governs  the  land;  but  that  code  should  conform  to 
the  spirit  of  the  i)olitical  institutions  of  the  country  that  ordains  it.  It  should 
not  convert  into  slaves  some  of  the  citusens  of  a  nation  of  freemen.  Such  ob* 
jections  cannot  be  urged  against  the  laws  of  the  Russian  navy  (not  essentially 
different  from  our  own),  because  the  laws  of  that  navy,  creating  the  absolute 
one-man  power  in  the  Captun,  and  vesting  in  him  the  authority  to  scourge,  con- 
form in  spirit  to  the  territorial  laws  of  Russia,  which  is  ruled  by  an  autocrat,  and 
whose  Courts  inflict  the  knout  upon  the  subjects  of  the  land.  But  with  us  it  is 
different.  Our  institutions  claim  to  be  based  upon  broad  principles  of  political 
liberty  and  equality.  .  .  . 

It  will  be  seen  that  the  XXth  of  the  Articles  of  War  provides,  that  if  any 
person  in  the  Navy  negligently  perform  the  duties  assigned  him,  he  shall  suffer 
such  punishment  as  a  court-martial  shall  adjudge;  but  if  the  offender  be  a  pri- 
vate (common  sailor)  he  may,  at  the  discretion  of  the  Captain,  be  put  in  irons 
or  flogged.  It  is  needless  to  say,  that  in  cases  where  an  officer  commits  a  trivial 
violation  of  this  law,  a  court-martial  is  seldom  or  never  called  to  sit  upon  his 
trial;  but  in  the  sailor's  case,  he  is  at  once  condemned  to  the  lash.  Thus,  one 
set  of  sea-citizens  is  exempted  from  a  law  that  is  hung  in  terror  over  others. 
What  would  landsmen  think,  were  the  State  of  New  York  to  pass  a  law  against 
some  offence,  affixing  a  fine  as  a  penalty,  and  then  add  to  that  law  a  section  re- 
stricting its  penal  operation  to  mechanics  and  day  labprers,  exempting  all  gen- 
tlemen with  an  income  of  one  thousand  dollars?  Yet  thus,  in  the  spirit  of  its 
practical  operation^  even  thus,  stands  a  good  part  of  the  naval  laws  wherein  naval 
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flogging  is  involved.  ...  If  then,  these  scouiging  laws  be  for  any  reason  nec- 
easary,  make  them  binding  upon  all  who  of  right  come  under  their  sway;  and 
let  us  see  an  honest  Commodore,  duly  authorized  by  Congress,  condemning  to 
the  lash  a  transgressing  Captain  by  the  side  of  a  transgressing  sailor.  And  if  the 
Commodore  himself  prove  a  transgressor,  let  us  see  one  of  his  brother  Commo- 
dores take  up  the  lash  against  him,  even  as  the  boatswain's  mates,  the  navy  ex- 
ecutioners, are  often  called  upon  to  scourge  each  other.  .  .  . 

.  .  .  We  plant  the  question,  then,  on  the  topmost  argument  of  all.  Irrespec- 
tive of  incidental  considerations,  we  assert  that  flogging  in  the  navy  is  opposed 
to  the  essential  dignity  of  man,  which  no  legislator  has  a  right  to  violate;  that 
it  is  oppresave,  and  glaringly  unequal  in  its  operations;  that  it  is  utterly  repug- 
nant to  the  spirit  of  our  democratic  institutions;  indeed,  that  it  involves  a  lin- 
gering trait  of  the  worst  times  of  a  barbarous  feudal  aristocracy;  in  a  word,  we 
denounce  it  as  religiously,  morally,  and  immutably  wrong.  No  matter,  then, 
what  may  be  the  consequences  of  its  abolition;  no  matter  if  we  have  to  dis- 
mantle our  fleets,  and  our  unprotected  commerce  should  fall  a  prey  to  the  spoiler, 
the  awful  admonitions  of  justice  and  humanity  demand  that  abolition  without 
procrastination;  in  a  voice  that  is  not  to  be  mistaken,  demand  that  abolition 
to-day.  It  is  not  a  doUar-and-cent  question  of  expediency ;  it  is  a  matter  of  right 
and  wrong.  And  if  any  man  can  lay  his  hand  on  his  heart,  and  solemnly  say 
that  this  scourging  is  right,  let  that  man  but  once  feel  the  lash  on  his  own  back, 
and  in  lus  agony  you  will  hear  the  apostate  call  the  seventh  heavens  to  witness 
that  it  is  wrong.  And,  in  the  name  of  immortal  manhood,  would  to  God  that 
every  man  who  upholds  this  thing  were  scourged  at  the  gangway  till  he 
recanted. 

741.  PiTBLic  Laws  of  trb  United  States.  1850.  (St.  Sept.  28,  c.  80, 
§  1;  Rev.  St.  1878,  |  4611.)  Flogging  on  board  vessels  of  commerce  is  hereby 
abolished. 

Id.  1862.  (St.  July  17,  c.  204,  §  1,  Art.  18;  Rev.  St.  1878,  §  1624,  Art.  49.) 
In  no  case  shaU  punishment  by  flogging  ...  be  inflicted  upon  any  person  in 
the  Navy. 

742.  William  Winthrop.  Military  Law  and  Preeedenis,  (2d  ed.,  1896,  Vol. 
I,  pp.  668,  678.)  Our  original  code  of  1776,  in  enumerating  —  in  Art.  61  — 
the  punishments  authorized  to  be  imposed  by  courts-martial,  specified  ''whip- 
ping, not  exceeding  thirty-nine  lashes.^'  ...  At  the  beginning  of  the  late  war, 
by  a  statute  of  August  6,  1861,  it  was  enacted  "that  flogging,  as  a  punishment 
in  the  Army,  is  hereby  abolished."  The  code  of  1874  —  in  Art.  98  —  merely 
states  the  existing  law,  in  regard  to  flogging,  in  enacting  that  ''No  person  in  the 
military  service  shall  be  punished  by  flogging  (or  by  branding,  marking  or  tat- 
tooing on  the  body). "  An  Article  of  the  Naval  Code  —  No.  49  —  is  expressed 
in  ahnost  identical  terms.  ...  In  the  British  law,  flogging  is  no  longer  author- 
ised to  be  adjudged  as  a  punishment  by  courts-martial,  though  it  may  be  em- 
ployed as  a  corrective,  to  the  extent  of  twenty-five  lashes,  at  military  prisons. 
.  .  .  The  disrepute  into  which  this  punishment  has  fallen  is  in  great  part  due  to 
the  fact  that  formerly,  in  the  British  service,  it  was  carried  to  a  brutal  and 
perilous  extreme.  "Five  hundred  lashes''  was  a  not  uncommon  sentence;  one 
thousand  were  imposed  in  repeated  recorded  cases;  and  fifteen  hundred  and 
even  two  thousand  were  sometimes  reached.  The  execution  of  such  sentences, 
vdiile  savage  in  its  cruelty  to  the  subject,  was  demoralizing  to  those  who  in- 
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flicted  and  who  witnessed  it.  The  ofiFender  being  secured  in  an  unnatural  posi- 
tion, the  lashes  were  applied  by  an  enlisted  man  (a  "right-and-left-handed 
drummer"  being  preferred),  with  the  ''cat''  (its  thongs  sometimes  steep>ed  in 
brine  or  salt  and  water)  upon  the  bare  back  and  shoulders,  which  soon  became 
flayed  and  raw.  >  The  victim  was  not  rdieved  until  the  surgeon  pronounced  that 
he  had  endured  as  much  as  could  safely  be  inflicted  for  the  time.  He  was  then 
removed  to  the  hospital,  to  be  brought  out  again,  when  his  wounds  were  par- 
tially healed,  for  a  second  instalment  of  the  punishment,  and  this  process  was 
repeated  till  the  whole  number  of  lashes  had  been  administered.  The  sufferer, 
however,  sometimes  perished  under  the  blows,  or  in  consequence  of  the  injuries 
received,  before  the  law  had  been  fuUy  vindicated.  In  consequence  no  doubt 
of  these  extreme  proceedings,  and  the  fact  that  the  employment  of  this  pim- 
ishment,  subject  as  it  was  to  abuse,  became  the  occasion  of  suits  in  which  heavy 
damages  were  reooveredi^  the  authority  to  resort  to  the  same  was  gradually  re- 
stricted by  the  Mutiny  Act,  till,  in  1832,  the  maximum  was  fixed  at  two  hundred 
lashes.  In  1868  it  was  abolished  for  time  of  peace,  and  in  1881  altogether 
(except  as  above  indicated).  .  .  . 

We  have  in  our  military  law  no  such  feature  as  a  system  of  disciplinary  piiniah- 
ments  —  or  punishments  imposable  at  the  will  of  military  commanders  without 
the  intervention  of  courts-martial  —  such  as  is  generally  found  in  the  European 
codes.  Except  so  far  as  may  be  authorized  for  the  discipline  of  the  Cadets 
of  the  Military  Academy,  and  in  the  cases  mentioned  in  two  or  three  unimportant 
and  obsolete  Articles  of  War,  oiir  law  recognizes  no  military  punishments  for 
the  Army,  whether  administered  ph3rsically,  or  by  deprivation  of  pay,  or  other* 
wise,  other  than  such  as  may  be  duly  imposed  by  sentence  upon  trial  and  con- 
viction. ...  By  the  authorities  notMng  is  more  clearly  and  fully  declared  than 
that  punishments  cannot  legally  be  inflicted  at  the  will  of  commanders  —  that 
they  can  be  administered  only  in  execution  of  the  approved  sentences  of  military 
courts.  .  .  .  Officers  who  have  resorted,  or  authorized  inferiors  to  resort,  to 
them  have  not  unfrequently  been  brought  to  trial  and  sentenced,  sometimes  to 
be  dismissed:  if  acquitted  or  lightly  sentenced,  the  proceedings  have  in  general 
been  disapproved  or  severely  commented  upon.^  .  .  .  The  practical  result  is 
that  the  only  discipline  in  the  nature  of  punishment  that,  under  existing  law,  can 
in  general  safely  or  legally  be  administered  to  soldiers  in  the  absence  of  trial  and 
sentence  is  a  deprivation  of  privileges  in  the  direction  of  the  commander  t-o 
grant  or  withhold  (such  as  leaves  of  absence  or  passes),  or  an  exclusion  from 
promotion.  ...  To  vest  in  commanders  a  specific  power  of  disciplinary  pun- 
ishment, express  legislation  would  be  requisite. 

Summary  discipline  in  ctises  of  emergency.  Cases  will  indeed  sometimes  arise 
in  the  military  service  when  a  superior  is  called  upon  to  employ  toward  an 
inferior  a  degree  or  quality  of  force  not  in  general  permissible.  As  where  he  is 
required  to  defend  himself  against  an  assailant,  to  suppress  a  mutiny,  to  quell  a 
dangerous  offender  or  quiet  a  turbulent  one,  to  overcome  resistance  made  to  an 
arrest,  to  secure  a  soldier  attempting  to  desert,  or  to  capture  a  prisoner  escaping 


1  (See  G.  O.  of  Feb.  7,  1820  (case  of  Col.  Wm.  King);  do.  of  June  30,  1821 
(case  of  (Dol.  Talbot  Chambers,  sentenced  to  suspension  for  inflicting  illegal  pun- 
ishment in  "cropping  "  the  ears  of  two  soldiers);  .  .  .  Note  also  in  this  connec- 
tion, the  case  in  G.  C.  M.  O.  64  of  1865,  of  a  Brig.  Gen.,  convicted  of  causing  two 
soldiers  to  be  flogged  with  thirty-nine  lashes  each,  as  a  disciplinary  punishment, 
and  sentenced  to  suspension.  The  findings  and  sentence  were,  however,  dis* 
approved). 
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from  custody:  —  in  such  instances  the  superior  may  in  general  resort  to  the 
necessary  personal  force,  use  of  arms,  imprisonment,  ironing,  or  other  available 
form  of  constraint,  and  in  extreme  cases  may  even  be  warranted  in  taking  Ufe. 
Especially  in  time  of  war,  and  when  the  command  is  before  the  enemy,  will 
such  forcible  and  vigorous  measures  be  justified.  This,  however,  is  repression 
and  restraint,  not  punishment. 

743.  A.  Hamon.  Psychdogie  du  MiUtaire  Profeasiannd.  (1805.  2d  ed. 
ch.  6.)  .  .  .  The  military  profession  tends  to  generate  a  certain  moral  anaes- 
thesia. Cases  of  brutality  inspired  thereby  cannot  be  justified  on  the  ground 
of  discipline,  even  by  those  most  inclined  to  admire  that  profesnon.  The  con- 
duct we  are  referring  to  is,  more  often  than  not,  forbidden  by  military  rules; 
nevertheleas  it  is  so  frequent  that  one  may  almost  allege  that  it  constitutes 
the  rule,  not  the  exception.  Out  of  numerous  cases  a  few  t3rpical  ones  may  be 
cited.  ...  In  Germany  an  officer  who  was  displeased  with  the  awkwardness 
of  a  recruit,  taught  him  a  lesson  by  obliging  him  to  hold  his  right  hand  for 
several  minutes  in  a  caldron  of  boiling  water.  The  man  became  crippled; 
this  fact  was  proved  in  the  German  Parliament.  ...  In  the  United  States, 
Colonel  Streeter,  with  the  approval  of  General  Snowden,  caused  a  soldier 
named  Jams  to  be  hung  by  the  thumbs  for  half  an  hour;  his  offence  consisted 
in  expressing  approval  of  an  attack  made  by  a  workman  on  the  manager  of 
the  Carnegie  factory.  .  .  .  One  could  fill  volimies  with  similar  instances,  if 
one  questioned  all  those  who  have  served  under  the  flag.  It  can  be  affirmed 
without  fear  of  denial  that  there  is  not  one  soldier  who  in  the  course  of  his 
service  has  not  thus  been  himself  a  victim  to  such  treatment,  or  seen  such  acts 
committed;  and  this  in  any  country  whatsoever.  These  t3rpical  facts  are 
criminal;  for  they  are  attacks  on  individual  Uberty.  They  are  reprehensible; 
for  besides  being  harmful  to  the  individual,  they  are  altogether  lacking  in 
any  service  to  the  community.  The  cause  of  discipline  is  invoked  for  their 
justification,  whereas,  far  from  fostering  good  order,  they  simply  inspire  re- 
foelfion  against  the  social  system  which  authorizes  the  perpetration  of  such 
crimes.  A  demonstration  of  this  general  reaction  is  seen  in  the  modem  spirit 
of  anti-militarism;  it  reveals  itself  in  the  increase  of  offences  by  private  sol- 
diers, in  the  sentiments  expressed  in  the  newspapers  and  novels.  .  .  . 

Inasmuch  as  such  conduct  accomplishes  no  beneficial  purpose,  what  has 
been  the  psychological  explanation  of  its  origin?  It  is  a  well-known  fact  that 
every  person  who  is  vested  with  power,  however  limited,  finds  himself  tending 
irresistibly  to  its  abuse.  The  man  who  has  power  over  his  fellow-men  is  unable 
to  recognize  distinctly  the  line  which  separates  use  from  abuse.  This  indeed 
is  nothing  but  a  natural  process  in  human  nature.  In  our  social  organization, 
the  man  who  finds  himself  in  possession  of  authority  and  exercises  it  without 
any  other  check  than  that  which  he  finds  in  his  own  breast,  soon  comes  to  over- 
step the  just  limits  of  his  power.  Checks  which  originally  existed  in  his  own 
mind  become  gradually  worn  away.  His  position  breeds  a  sense  of  superiority, 
and  this  sense  of  superiority  tends  to  increase.  Every  conception  of  authority 
is  inherently  accompanied  by  the  idea  of  possession,  even  when  it  has  to  do  with 
human  beings.  The  father,  for  example,  says,  "my  children;"  the  factory 
superintendent,  "my  workmen;"  the  office-manager,  "my  clerks;"  the  house- 
holder, "my  servants;"  the  teacher,  "my  pupils;"  and  officers,  "my  men." 
Possession  of  things  naturally  implies  that  we  may  use  them  as  we  please. 
The  possessor  may  break  or  destroy  them.    They  are  his:  he  is  their  master. 
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The  idea  of  pooocoflion  over  human  bdngs  has  naturally  the  same  associations 
and  leads  to  the  same  conduct;  of  course  in  slavery  there  was  a  precise  identity 
of  conduct.  So  too,  in  our  days,  it  may  be  noticed  that  many  parents  treat 
their  child  precisely  as  if  he  was  their  chattel;  they  are  astonished  if  any  one 
offers  to  hinder  them  from  beating  the  child;  it  belongs  to  them;  it  is  their 
thing;  they  are  its  owners.  So  too  the  same  notion  obtains  often  in  a  husband 
about  his  wife;  a  great  many  women  concede  it  and  do  not  oppose  it.  So  too 
for  workmen,  this  identification  of  authority  and  possession  once  prevailed; 
though  it  is  now  decidedly  lessened.  In  short,  the  survival  of  the  notion  of 
possession  has  an  Implication  in  the  idea  of  authority  which  explains  well 
enough  the  numerous  abuses  observable  even  now  in  the  exercise  of  power  by 
those  who  are  vested  with  it,  —  whether  in  the  family,  in  the  factory,  in  the 
government,  or  in  the  army. 

Among  professional  military  men  this  identification  of  power  and  possession 
is  still  complete.  A  soldier,  who  is  a  man,  is  for  them  merely  a  thing,  which 
does  manceuvres  and  which  they  are  to  manage  as  they  think  best.  There  may 
be  laws  for  limiting  this  power  and  causing  them  to  respect  human  liberty  and 
dignity,  but  they  are  dead  letters.  The  facts  which  we  have  plentifully  cited 
above  show  that  such  practices  flow  from  the  inherent  tendency  to  abuse  power. 


Topio  4.    Ck>nviot 
744.    STATE  v.  ROSEMAN 
SxTPREME  Court  of  North  Carouna.    1891 

108  N,  C.  765,  12  S.  E.  1039 

iNDicnfENT,  tried  at  Spring  Term,  1891,  of  Rowan  Superior  Court, 
Bynum,  J.,  presiding. 

The  indictment  charges  that  the  defendant  made  an  assault  upon 
the  prosecutrix  "with  a  certain  deadly  weapon,  to-wit,  a  club  of  the 
length  of  three  feet  and  one  inch  in  diameter,"  etc.  He  pleaded  not 
guilty.  On  the  trial  it  appeared  that  the  prosecutrix  was  confined  in 
the  common  jail  of  Rowan  County  and  the  defendant  was  the  keeper 
of  the  jail;  that  on  one  night  she  sang  and  made  much  disagreeable 
noise  to  the  discomfort  of  the  defendant's  wife,  who  was  lying  in  a 
room  of  the  first  story  of  the  jail  and  very  ill;  that  the  prosecutrix 
refused  to  obey  the  jailer's  command  to  cease  making  noise,  etc.  Where- 
upon, he  carried  her  down  (she  was  confined  on  the  third  floor)  to  the 
second  floor  and  whipped  her;  that  witness  did  not  see  him  whipping 
her,  as  he  (witness)  was  on  the  third  floor,  but  heard  the  licks  and 
heard  the  woman  hollowing;  that  he  hit  her  fifteen  or  twenty  licks, 
some  of  the  prisoners  said  twenty-eight;  that  he  then  brought  her 
back  up  stairs;  her  arms  and  back  were  cut  and  bleeding;  that  some  of 
the  prisoners  told  him  he  ought  not  to  have  whipped  that  woman  that 
way,  and  that  defendant  said  he  had  whipped  her  with  a  buggy  whip, 
etc,  .  .  .  There  was  a  verdict  of  "guilty"  and  judgment  thereupon 
that  the  defendant  pay  a  fine  of  one  hundred  dollars,  from  which  he 
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appealed  to  this  Court,  assigning  as  error,  first,  that  the  Court  had  not 
jurisdiction,  and  secondly,  that  the  fine  was  excessive. 

The  AUomty  General^  for  the  State. 

Mr.  John  W,  Mcmney,  for  defendant. 

Merrimon,  C.  J.  Clearly  the  Court  had  jurisdiction.  ...  It  must 
be  conceded  that  the  prosecutrix  behaved  badly,  and  greatly  provoked 
and  annoyed  the  defendant  and  distressed  his  sick  wife.  But  she  was 
in  prison,  and  helpless.  While  the  jailer  (the  defendant)  had  the  right 
to  subdue  her  outbreak  and  keep  her  in  subordination  by  reasonable 
and  proper  means,  he  had  not  the  shadow  of  a  right  to  gratify  his  feel- 
ings of  revenge  or  to  inflict  upon  her  such  a  cruel  and  terrible  beating 
with  a  horsewhip.  We  cannot  hesitate  to  say  that  the  injury  inflicted 
was  serious,  and  that  the  fine  imposed  was  clearly  within  the  discretion 
of  the  Court.    State  v.  Miller,  94  N.  C.  902,  904.  Affirmed. 

745.  Public  Laws  of  the  IlNrrsD  States.  1873.  (St.  Mar.  3,  c.  249,  §  6; 
Rev.  St.  1878,  §  1354.)  Military  Prisons.  In  no  case  shall  any  prisoner  be  sub- 
jected to  whipping  .  .  .  for  the  purpose  of  discipline  or  for  producing  penitence. 

746.  American  Prison  Association.  (Proceedings,  1898,  p.  296;  1902, 
p.  80.)  .  .  .  Warden  Wright  (Pennsylvania)  —  I  have  been  the  chief  officer  in 
a  prison  for  thirty  years.  In  Pennsylvania  flogging  is  not  prohibited  by  law. 
The  law  simply  reads  that  there  shall  be  no  cruel  or  inhuman  punishments.  .  .  . 
When  I  entered  the  prison  thirty  years  ago  I  found  a  cat  of  thirteen  tails  and 
we  kept  it  hid  away  till  it  was  lost.  With  over  a  thousand  men  I  have  never 
seen  the  time  when  it  was  necessary  to  use  the  lash.  ...  In  this  matter  of  the 
lash  we  must  agree  to  disagree.  What  is  done  in  Colorado  and  some  other 
States  would  not  be  tolerated  in  Pennsylvania  by  public  sentiment.  I  believe 
prison  discipline  should  be  largely  a  matter  of  moral  suasion.  .  .  .  Warden 
Wolfer  (Minnesota)  —  I  do  not  want  to  go  on  record  as  condemning  the  pun- 
ishmient  of  convicts  by  the  strap.  I  do  not  want  to  say  that  there  are  no  con- 
ditions, no  circumstances,  under  which  it  might  not  be  given  with  some  benefit. 
But  I  do  wish  to  go  on  record  as  saying  that  I  believe,  if  it  is  admitted  that  it  is 
a  proper  corrective  method  of  punishment,  that  it  will  lead  to  very  much  harm, 
much  more  harm  than  the  good  that  could  possibly  come  from  it.  I  have  in- 
flicted punishment  by  the  strap  and  I  have  done  it  a^  good  many  times,  but  I 
never  did  it  in  my  life  that  I  did  not  feel,  after  the  punishment  was  over,  that 
I  had  degraded  myself  and  that  I  had  degraded  the  man  very  much  more.  I 
believe  that  in  ninety  cases  out  of  a  hundred  it  injures  the  man  physically  and 
morally;  and  I  believe  that  it  will  not  only  break  his  spirit,  which  may  be  con- 
sidered desirable  under  some  circumstances,  but  that  it  will  break  his  moral 
constitution  to  such  a  degree  that  he  never  will  fully  recover  from  it.  The  com- 
parison with  the  treatment  of  children  is  ingenious;  but  a  grown  man  who  is 
lesponfflble  for  his  own  acts  is  no  longer  to  be  treated  as  you  treat  a  child,  and  I 
do  not  believe  he  can  be  so  treated  and  afterwards  look  people  in  the  face  and 
feel  that  he  can  be  a  real  man.  ...  As  a  rule  the  prisoner  who  is  obstreperous 
IS  a  man  who  has  a  superfluous  amount  of  animal  vitality,  and  it  is  true  that  you 
can  take  it  out  of  him  quickly  by  a  blow.  You  can  humiliate  him.  But  it  will 
not  last  long.    As  soon  as  his  animal  spirits  return  he  will  probably  do  the  same 
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thing  over  again.  I  believe  that  the  effect,  upon  the  whole,  is  bad  and  that  the 
effect  on  the  prison  is  bad.  The  atmosphere  will  breathe  the  spirit  of  brutality. 
.  .  .  Superintendent  Scott  (Massachusetts)  —  This  discussion  on  punishment 
has  been  going  on,  so  far  as  I  am  concerned,  for  forty  years.  My  father  never 
struck  me  a  blow.  My  mother  used  to  punish  me.  I  learned  to  respect  and  obey 
both  my  father  and  my  mother.  To  any  person  engaged  in  prison  work  the 
matter  of  punishment  is  a  source  of  anxiety.  I  have  tried  in  my  own  humble 
way  to  look  at  this  in  a  philosophical  way,  and  have  tried  to  develop  some 
method  of  punishment  that  would  maintain  discipline  in  my  institution  and 
satisfy  my  own  mind  in  regard  to  it.  I  believe  the  severer  you  make  punishment 
the  more  you  arouse  antagonism  to  withstand  it.  Take  a  man  and  flog  him,  or 
put  him  in  a  dark  cell,  and  he  takes  on  the  attitude  "  I  will  stand  this  as  long  as 
I  can,"  in  a  spirit  of  bravado.  When  he  goes  back  to  his  work  in  that  attitude 
the  effect  is  bad  on  the  man  and  bad  on  the  rest  of  the  prison.  .  .  .  Shutting 
him  up  does  not  change  the  man ;  whipping  does  not  change  him ;  he  is  the  same 
man.  I  have  whipped,  and  I  have  shut  up  on  bread  and  water  in  dark  cells, 
and  I  have  shut  them  up  in  light  cells,  and  now  after  four  years  of  this  other 
method,  I  can  say  that  there  never  was  a  time  in  the  history  of  our  place  when 
the  general  atmosphere  was  so  good  as  at  the  present  time.  We  have  got  rid  of 
the  sullenness  of  a  place  where  you  administer  severe  punishments.  The  atti- 
tude of  the  men  toward  the  administration  is  very  different  from  what  it  is  where 
men  are  flogged  and  locked  up  on  bread  and  water  in  a  dark  cell. 
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TITLE  B:  EXCUSES  BASED  ON  JPABAMOUNT 
COMMUNITY  INTERESTS  NECESSITATING  THE 
PLAIN TIFF^S  INDIVIDUAL  SACRIFICE 

749.  Herbert  Spencer.  JttsHce:  being  Pari  IV  of  the  Princvples  of  Ethux. 
(1891.  Appleton  ed^  pp.  6,  20,  71).  Chap.  Ill,  Human  Justice.  ...  If  the 
preservation  and  prosperity  of  the  species  is  to  be  desired,  there  inevitably 
emerise  one  most  general  conclusion  and  from  it  three  less  generiJ  conclusions. 
The  most  general  conclusion  is  that,  in  order  of  obligation,  the  preservation 
of  the  species  takes  precedence  of  the  preservation  of  the  individual.  ...  If 
the  constitution  of  the  species  and  its  conditions  of  existence  are  such  that 
sacrifices,  partial  or  complete,  of  some  of  its  individuals,  so  subserve  the  welfare 
of  the  species  that  its  numbers  are  better  maintained  than  they  would  otherwise 
be,  then  there  results  a  justification  for  such  sacrifices.  Such  are  the  laws  by 
conformity  to  which  a  species  is  maintained;  and  if  we  assume  that  the  preser- 
vation of  a  particular  species  is  a  desideratima,  there  arises  in  it  an  obligation 
to  conform  to  these  laws,  which  we  may  call,  according  to  the  case  in  question, 
quasi-ethical  or  ethical.  .  .  .  The  requirement  that  individual  activities  must 
be  mutually  restrained,  which  we  saw  is  so  felt  among  certain  inferior  gregarious 
creatures  that  they  inflict  pmiishments  on  those  who  do  not  duly  restraLa 
them,  is  a  requirement  more  imperative  among  men.  .  .  .  Through  aU  which 
sets  of  facts  is  manifested  the  truth,  recognized  practically  if  not  theoretically, 
that  each  individual  canying  on  the  actions  which  subserve  his  life,  and  not 
prevented  from  receiving  their  normal  results,  good  and  bad,  shall  carry  on 
these  actions  under  such  restraints  as  are  imposed  by  the  carrying  on  of  kin- 
dred actions  by  other  individuals,  who  have  similarly  to  receive  such  normal 
results,  good  and  bad.  And  vaguely,  if  not  definitdy,  this  is  seen  to  oonsti-> 
tute  what  is  called  justice.  .  .  We  have  seen  lanUf  No.  549]  that  the  primary 
law  that  each  individual  shall  receive  and  sufiFer  the  benefits  and  evils  of  his 
own  nature,  following  from  conduct  carried  on  with  due  regard  to  socially- 
imposed  limits,  must,  where  the  group  is  endangered  by  external  enemies,  be 
modified  by  this  secondary  law,  which  requires  that  there  shall  be  such  sacri- 
fice of  individuals  as  is  required  to  preserve,  for  the  aggregate  of  individuals, 
the  abitity  thus  to  act  and  receive  the  results  of  actions.  Hence,  for  purposes 
oi  defensive  war,  there  is  justified  such  contingent  loss  of  physical  integrity  as 
effectual  defence  of  the  society  requires;  supposing,  alwa3rB,  that  effectual  de- 
fence is  possible.  For  it  would  seem  to  be  an  implication  that  where  the  invad- 
ing force  is  ovenniielming,  such  sacrifice  of  individuals  is  not  justified, 

750.  Jeremt  Bemtham.  Principles  of  the  CwU  Code,  (1818.  Works, 
Bowring  ed.  Vol.  I,  p.  313.)  Ch.  XIII.  Sacrifices  of  Security  to  Security. 
...  All  government  is  only  a  tissue  of  sacrifices.  The  best  government  is 
tbat  in  which  the  value  of  these  sacrifices  is  reduced  to  the  smallest  amoimt. 
The  practical  perfection  of  security  is  a  quantity  which  unceasingly  tends  to 
approadi  to  the  ideal  perfection  without  ever  being  able  to  reach  it. 

I  shall  proceed  to  give  a  catalogue  of  those  cases  in  which  the  sacrifice  of 
some  portion  of  security,  in  respect  to  property,  is  necessary  for  the  preserva- 
tioii  of  the  greater  mass:  — 

L  General  wants  of  the  State  for  its  defence  against  external  enemies. 
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2.  General  wants  of  the  State  for  defence  against  delinquents  or  internal 
enemies. 

3.  General  wants  of  the  State  for  the  prevention  of  physical  calamities. 

4.  Fines  at  the  expense  of  offenders,  on  account  of  punishment,  on  account 
of  indemnities  in  favor  of  the  parties  injured. 

5.  Incroachment  upon  the  property  of  individuals,  for  the  development 
of  the  powers  to  be  exercised  against  the  above  evils,  by  justice,  by  the  police, 
by  the  army. 

6.  limitations  of  the  rights  of  property,  or  of  the  use  which  each  propTietor 
may  make  of  his  own  goods,  in  order  to  prevent  his  injuring  himself  or  others. 

751.  Justice  Ouver  Wendell  Holmes.  PrwUege,  Maliee,  and  IrUent. 
(1894.  Harvard  Law  Review,  VIII,  1.)  The  intentional  infliction  of  temporal 
damage,  or  the  doing  of  an  act  manifestly  likely  to  inflict  such  damage  and  in- 
flicting it,  is  actionable  if  done  without  just  cause.  When  the  defendant  escapes, 
the  Court  is  of  opinion  that  he  has'  acted  with  just  cause.  There  are  various 
justifications.  In  these  instances,  the  justification  is  that  the  defendant  is 
privileged  knowingly  to  inflict  the  damage  complained  of. 

But  whether,  and  how  far,  a  privilege  shall  be  allowed  is  a  question  of  policy. 
Questions  of  policy  are  legislative  questions,  and  judges  are  shy  of  reasoning 
from  such  grounds.  Therefore,  decisions  for  or  against  the  privilege,  which 
really  can  stand  only  upon  such  grounds,  often  are  presented  as  hollow  deduc- 
tions from  empty  general  propositions  like  "sic  utere  tuo  ut  ahenum  non  laedas '' 
(which  teaches  nothing  but  a  benevolent  yearning),  or  else  are  put  as  if  thej'' 
themselves  embodied  a  postulate  of  the  law  and  admitted  of  no  further  deduc- 
tion (as  when  it  is  said  that  ''although  there  is  temporal  damage  there  is  no 
wrong;"  whereas,  the  very  thing  to  be  found  out  is  whether  there  is  a  wrong 
or  not,  and  if  not,  why  not). 

When  the  question  of  policy  is  faced,  it  will  be  seen  to  be  one  which  cannot 
be  answered  by  generalities,  but  must  be  determined  by  the  particular  char- 
acter of  the  case,  even  if  everybody  agrees  what  the  answer  should  be.  .  .  . 
Therefore,  the  conclusion  will  vary,  and  will  depend  on  different  reasons  accord- 
ing to  the  nature  of  the  affair. 

For  instance,  a  man  has  a  right  to  set  up  a  shop  in  a  small  village  which  can 
support  but  one  of  the  kind,  although  he  expects  and  intends  to  ruin  a  deserving 
widow  who  is  established  there  already.  He  has  a  right  to  build  a  house  upon 
his  land  in  such  a  position  as  to  spoil  the  view  from  a  far  more  valuable  house 
hard  by.  He  has  a  right  to  ^ve  honest  answers  to  inquiries  about  a  servant, 
although  he  intends  thereby  to  prevent  his  getting  a  place.  But  the  reasons 
for  these  several  privileges  are  different.  The  first  rests  on  the  economic  postu- 
late that  free  competition  is  worth  more  to  society  than  it  costs.  The  next, 
upon  the  fact  that  a  line  must  be  drawn  between  the  conflicting  interests  of 
adjoining  owners,  which  necessarily  will  restrict  the  freedom  of  each;  upon 
the  unavoidable  philistinism  which  prefers  use  to  beauty  when  considering 
the  most  profitable  way  of  administering  the  land  in  the  jurisdiction  taken 
as  one  whole;  upon  the  fact  that  the  defendant  does  not  go  outside  his  own 
boundary;  and  upmi  other  reasons  to  be  mentioned  in  a  moment.  The  third, 
upon  the  proposition  that  the  benefit  of  free  access  to  information,  in  some  cases 
and  within  some  limits,  outweighs  the  harm  to  an  occaaonal  unfortunate.  .  .  . 

Not  only  the  existence  but  the  extent  or  degree  of  the  privilege  wiU  vary 
with  the  case.   Some  privileges  are  spoken  of  as  if  they  were  absolute,  to  borrow 
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the  language  familiar  in  cases  of  slander.  ...  I  am  not  trying  to  justify  par- 
ticular doctrines,  but  to  analyze  the  general  method  by  which  the  law  reaches 
its  decision.  So  it  has  been  thought  that  refusing  to  keep  a  man  in  one's  ser- 
vice, if  he  hired  a  house  of  the  plaintiff,  or  dealt  with  him,  was  absolutely  privi- 
leged. Here  the  balance  is  struck  between  the  benefit  of  unfettered  freedom 
to  abstain  from  makiiog  that  contract,  on  the  one  side,  and  the  harm  which 
may  be  done  by  the  particular  use  of  that  freedom,  on  the  other.  .  .  . 

To  sum  up  this  part  of  the  discussion,  when  a  responsible  defendant  seeks 
to  escape  from  liability  for  an  act  which  he  had  notice  was  likely  to  cause  tem- 
poral damage  to  another,  and  which  has  caused  such  damage  in  fact,  he  must 
^ow  a  justification.  The  most  important  justification  is  a  claim  of  privilege. 
In  order  to  pass  upon  that  claim,  it  is  not  enough  to  consider  the  nature  of 
the  damage,  and  the  effect  of  the  act,  and  to  compare  them.  Often  the  precise 
nature  of  the  act  and  its  circumstances  must  be  examined.  ...  In  all  such  cases 
the  ground  of  decision  is  policy;  and  the  advantages  to  the  community,  on  the 
one  side  and  the  other,  are  the  only  matters  really  entitled  to  be  weighed.  .  .  . 

752.  Passaic  Print  Works  v,  Ely  &  Walker  Dry-goods  Co.  (1900. 
17.  S.  C.  C.  A.  105  Fed.  1G3.)  Sanborn,  J.  .  .  .  The  general  rule  is  that 
whenever  one  injures  a  man's  business,  profession,  or  occupation  he  is  liable 
for  the  damages  he  inflicts.  The  exception  is  that  where  the  injury  is  caused 
by  competition  in  trade  or  the  lawful  exercise  of  a  right  which  the  inflictor 
has,  then  the  injury  is  justifiable,  and  no  damages  can  be  recovered.  But, 
where  such  an  injury  is  inflicted,  the  presumption  always  is  that  the  rule,  and 
not  the  exception,  applies,  and,  if  the  inflictor  would  justify,  he  must  show  that 
he  falls  within  the  exception.  The  question  in  this  case,  therefore,  is  not  whether 
or  not  the  motive  or  intent  of  the  defendants  will  make  acts  unlawful  which 
were  otherwise  lawful,  but  whether  or  not  the  intent  and  purpose  of  the  de- 
fendants will  justify  an  otherwise  unlawful  act,  and  excuse  them  from  the 
payment  of  damages  for  which,  under  the  general  rule  of  law,  they  are  liable 
to  the  plaintiff.  .  .  . 


SUB-TlTJjB  (I):  POUCIEB  8SBKING-  JT78TIFI CATION  IN  THE 
NBCBSSITIBS  FOR  PROTECTION  AGAINST  NATITRAL 
CALAMITIB8   (WAR,  FIRE,  TEMPEST,  DISEASE,  ETC.) 

753.  Maleverer  v.  Spinke.  (1585.  1  Dyer  35  6.)  We  will  well  agree 
that  in  some  cases  a  man  may  justify  the  commission  of  a  tort,  and  that  is  in 
cases  where  it  sounds  for  the  public  good;  as  in  time  of  war  a  man  may 
justify  making  fortifications  on  another's  land  without  licence;  also  a  man 
may  justify  pulling  down  an  house  on  fire  for  the  safety  of  the  neighboring 
houses;  for  these  are  cases  of  the  common  weal.  So  also  is  it,  if  the  sheriff 
pursue  a  felon  to  an  house,  and  in  order  to  take  him  break  open  the  doors 
of  the  house,  this  is  justifiable,  because  it  is  for  the  public  good  that  such  felons 
should  be  taken.  But  it  is  otherwise  in  particular  cases;  as  if  the  sheriff  break 
open  an  house  to  arrest  one  within  the  house  by  virtue  of  a  capias  in  debt  or 
trespaas,  he  shall  be  punished,  for  this  was  a  particular  case,  and  is  not  for 
the  public  good. 

754.  The  Case  of  the  Kma's  FRERoaATrvB  in  Sai/tpetbe.    (1607.    12 
Co.  Rep.  12.)  .  .  .  When  enemies  come  against  the  reahn  to  the  searcoast. 
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it  is  lawful  to  oome  upon  my  land  adjoining  to  the  same  coast,  to  make  trenches 
or  bulwarks  for  defence  of  the  realm;  for  every  subject  hath  benefit  by  it. 
And  for  this,  by  the  common  law,  every  man  may  come  upon  my  land  for  the 
defence  of  the  realm,  as  appears  8  Ed.  IV,  23.  And  in  such  case,  on  such  ex- 
tremity, they  may  dig  for  gravel  for  the  making  of  bulwarks;  for  this  is  for  the 
public  and  every  one  hath  benefit  by  it;  but  after  the  danger  is  over,  the  trenches 
and  bulwarks  ought  to  be  removed,  so  that  the  owner  shall  not  have  prejudice 
in  his  inheritance.  And  for  the  commonwealth,  a  man  shall  suffer  damage; 
as,  for  saving  of  a  city  or  town,  a  house  shall  be  plucked  down  if  the  next  be  on 
fire.  And  the  suburbs  of  a  city  in  time  of  war  for  the  common  safety  shall  be 
plucked  down.  And  a  thing  for  the  commonwealth  every  man  may  do  with- 
out being  liable  to  an  action. 

755.  CoNsnTunoN  of  MASSACHusErrs.  (1780.  Declaration  of  Rights, 
§  10.)  Each  individual  of  society  has  a  right  to  be  protected  by  it  in  the  en- 
joyment of  his  life,  hberty,  and  property,  according  to  standing  laws.  He  is 
obliged,  consequently,  to  contribute  his  share  to  the  expense  of  this  protec- 
tion; to  give  his  personal  service,  or  an  equivalent,  when  necessary;  but  no 
part  of  the  property  of  any  individual  can,  with  justice,  be  taken  from  him, 
or  applied  to  public  uses,  without  his  own  consent,  or  that  of  the  represent- 
ative body  of  the  people  .  .  .  and  whenever  the  public  exigencies  require 
that  the  property  of  any  individual  should  be  appropriated  to  public  uses,  he 
shall  receive  a  reasonable  compensation  therefor. 

756.  James  Kent.  CommerUanea  on  American  Law,  (1826.  Vol.  II, 
p.  338.)  There  are  many  cases  in  which  the  rights  of  property  must  be  n:iade 
subservient  to  the  public  welfare.  The  maxim  of  law  is,  that  a  private  mis- 
chief is  to  be  endured  rather  than  a  public  inconvenience.  On  this  ground 
rests  the  rights  of  public  necessity.  If  a  common  highway  be  out  of  repair 
a  passenger  may  lawfully  go  through  an  adjoining  private  enclosure.  .  .  . 
So  it  is  lawful  to  raze  houses  to  the  ground  to  prevent  the  spreading  of  a  con- 
flagration. These  are  cases  of  urgent  necessity,  in  which  no  action  lay  at 
common  law  by  the  individual  who  sustidned  the  injury. 

But  private  property  must,  in  many  other  instances,  yield  to  the  general  in- 
terest. The  right  of  eminent  domain,  or  inherent  sovereign  power,  gives  to  the 
Legislature  the  control  of  private  property  for  public  uses,  and  for  public  uses 
only.  Roads  may  be  cut  through  the  cultivated  lands  of  individuals  without 
their  consent.  ...  In  these  and  other  instances  which  might  be  enimierated, 
the  interest  of  the  public  is  deemed  paramount  to  that  of  any  private  in- 
dividual; and  yet,  even  here,  the  Constitution  of  the  United  States,  and  of 
most  of  the  States  of  the  Union,  have  imposed  a  great  and  valuable  check 
upon  the  exercise  of  legislative  power,  by  declaring  that  private  property 
should  not  be  taken  for  public  use  without  just  compensation.  .  .  .  This 
principle  in  American  constitutional  jurisprudence  is  founded  in  natuiU 
equity,  and  is  laid  down  by  jurists  as  an  acknowledged  principle  of  uniyersal 
law.  Grotius,  de  Jure,  B.  &  P.  b.  3,  c.  19,  sec.  7;  Puffendorf,  de  Jure  Nat.  et 
Gent.  b.  8,  c.  5,  sec.  3,  7;  Bynkershoek,  Quaest.  Jur.  Pub.  b.  2,  c.  15;  Vattei, 
b.  I,  c.  20,  sec.  244;  Heineccius,  Elem.  Jur.  et  Nat.  b.  2,  c.  8,  sec  170. 

757.  Stone  o.  Mayor  and  Aldermen  op  New  York.  (1840.  25  Wend. 
157,  173.)    Verplanck,  Sen.    There  are,  I  conceive,  two  different  and  distinct 
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principleB  upon  which  private  property  m&y  be  justly  taken,  used,  or  de- 
troyed  for  the  benefit  of  others.  Both  of  these  are  oonunonly  comprehended 
and  confounded  m  the  phrase  of  ''taking  or  destroying  private  property  for 
publie  benefit." 

One  of  these  principles  is  applied  when  the  property  of  an  individual  is  taken 
by  the  authority  of  the  State  for  the  common  use  or  benefit  of  the  pubhc; 
that  IS  to  say,  either  for  general  use  and  benefit  of  the  people  or  State,  in  its 
aggregate  character,  or  else  of  all  such  of  its  dtiaens,  without  distinctions, 
as  may  happen  to  have  occasion  for  the  use  of  such  property.  Property 
used  or  destroyed  for  the  necessities  of  the  common  defence  in  war,  lands 
taken  for  a  canal  or  a  road,  are  instances  of  such  application.  Such,  too,  in 
another  and  secondary  form,  is  the  taking  of  lands  by  a  corporate  company 
for  a  railroad,  or  turnpike,  under  State  authority,  where  the  company  en- 
joying a  public  franchise,  so  far  represents  and  is  a  trustee  for  the  public 
AH  this  is  done  solely  by  virtue  of  that  right  of  Eminent  Domain,  whereby 
the  whole  property  of  the  individuals  who  compose  the  State  is  held  subject 
to  the  sovereign  authority,  to  be  used  for  the  common  advantage.  It  rests, 
substantially  upon  the  same  foimdatiqn  with  the  right  of  taxation.  .  .  . 

But  there  is  also  another  ground  upon  which  the  property  or  rights  of  indi- 
viduals may  be  justly  sacrificed  to  the  necessities  of  others,  where  neither  the 
State,  as  a  whole,  nor  the  public,  in  the  general  sense  of  that  term,  have  any 
interest  in  such  a  sacrifice.  This  may  be  seen  in  cases  of  imminent  peril,  when 
the  right  of  self-defence,  of  the  protection  of  life  or  of  property,  authorizes  the 
sacrifice  of  other  and  less  valuable  property.  The  throwing  overboard  of  goods 
in  a  storm,  the  pulling  down  of  houses  to  prevent  the  spread  of  a  conflagra- 
tion, are  conmion  examples  of  the  exercise  of  this  right.  This  is  a  natural  right, 
arising  from  inevitable  and  pressing  necessity,  when  of  two  immediate  evils, 
one  must  be  chosen,  and  the  less  is  volimtarily  inflicted  in  order  to  avoid  the 
greater.  Under  such  circumstances  the  general  and  natural  law  of  all  civil- 
ised nations,  recognized  and  ratified  by  the  express  decisions  of  our  common 
law,  authorizes  the  destruction  of  property  by  any  citizen,  without  his  being 
subject  to  any  right  or  recovery  against  him  by  the  owner.  The  agent  in  such 
destruction,  whether  in  protection  of  his  own  rights  or  of  those  of  others  which 
may  be  accidentally  under  his  safe-guard,  acts  from  good  motives  and  for  a 
justifiable  end;  so  that  against  him  the  sufferer  has  no  rightful  claim.  But  the 
loser  may  have  an  equitable  right  of  compensation  against  those  who  have 
benefited  by  his  loss  in  the  preservation  of  their  property.  In  marine  losses  of 
this  nature,  the  law  has  been  able  to  establish  a  just  rule  of  compensation  and 
afisessment;  and  the  same  principle,  so  far  as  it  is  possible  to  apply  it,  would  be 
equally  equitable  in  similar  losses  by  land.  But  as  to  most  of  these,  from  the 
impossibility  or  extreme  diflSculty  of  ascertaining  the  parties  benefited  or  pro- 
tected from  loss,  and  of  settling  the  average  proportions  of  the  loss  amongst 
them,  by  any  general  rule,  the  sufferer  is  commonly  left  without  legal  remedy. 
It  is  a  defect  in  the  law,  well  deserving  legislative  attention.  Thus,  those  who, 
whether  magistrates  or  private  citizens,  under  the  pressure  of  inevitable  dan- 
ger, and  to  prevent  a  greater  calamity,  find  themselves  compelled  to  destroy 
the  effects  of  others,  are  not  and  ought  not  to  be  adjudged  trespassers,  al- 
though they  do  not  act  for  the  State  or  the  public,  but  merely  for  the  service 
of  some  few  of  their  neighbors  or  fellow-citizens,  and  have  thus  inflicted  invol- 
untary injury  upon  some  to  prevent  a  much  greater  calamity  falling  upon 
otheiB. 
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758.  West  v.  State.  (1853.  1  Wib.  206  (233).)  Smith,  J.  In  no  just  sense, 
can  the  requisition  upon  the  citizen  of  his  attendance  upon  the  courts  to  testify 
as  a  witness  be  considered  as  the  taking  of  private  property  for  public  use, 
within  the  meaning  of  the  Constitution.  The  object  of  that  provision  in  the 
fundamental  law,  was  to  protect  the  citizen  from  the  grasping  demands  of 
government,  not  to  absolve  him  from  any  of  those  various  personal  duties 
which  every  good  citizen  owes  to  his  country;  such  as  the  performance  of  mili- 
tia duty,  obedience  to  the  call  of  the  proper  authority  for  his  personal  service 
in  suppressing  a  riot,  the  apprehension  of  a  felon,  a£fording  assistance  to  offi- 
cers in  making  arrests  when  resisted,  and  the  like.  There  are  very  many  in- 
stances in  which  the  citizen  is  required  to  perform  personal  service,  or  render 
aid  to  his  government,  without  other  compensation  than  that  of  his  partici- 
pation in  the  general  good,  and  his  enjo3rment  of  the  general  security  and  ad- 
vantage which  result  from  common  acquiescence  in  such  obligations  on  the 
part  of  all  the  citizens  alike,  and  which  is  essential  to  the  existence  and  safety 
of  society. 

759.  Ck>DE  OF  Georgia.  (1862,  f  2205;  1895,  f  3056.)  Destroying  property 
for  public  good.  Analogous  to  the  right  of  eminent  domain  b  the  power  from 
necessity  vested  in  corporate  authorities  of  cities,  towns,  and  counties,  to  in- 
terfere with  and  sometimes  destroy  the  private  property  of  the  citizen  for  the 
public  good,  such  as  the  destruction  of  houses  to  prevent  the  extension  of  a 
conflagration,  or  the  taking  possession  of  buildings  to  prevent  the  spreading 
of  contagious  diseases.  In  all  such  cases  any  damages  accruing  to  the  owner 
from  such  acts,  and  which  would  not  otherwise  have  been  sustained,  must  be 
paid  by  such  corporation. 


Topic  1.    War 

761.  Charles  Viner.  A  General  Abridgement  of  Law  and  Equity.  (2d 
ed.,  1793.  Vol.  XX,  p.  476.  Trespass.)  3.  Trespass  for  digging  his  land; 
the  defendant  said  that  it  is  four  acres  adjoining  to  the  sea,  in  which  all  the  men 
of  Kent  have  used  time  out  of  mind  when  they  fish  in  the  sea,  to  dig  in  the  land 
adjoining,  to  pitch  stakes  to  hang  their  nets  to  dry.  Neie  said  he  ought  to  shew 
what  men.  Per  Choke  and  Littleton  [JJ.J,  this  is  no  custom;  for  it  is  con- 
trary to  common  right  and  reason.  But  per  Danby  [J.],  fishers  may  justify 
the  going  upon  the  land  to  fish;  for  this  is  for  the  common  weal,  and  for  the 
sustenance  of  several,  &c.  and  it  is  the  common  law,  quod  fuit  conceesum ;  but 
per  Fairfax  [J.],  the  digging  is  the  destruction  of  the  inheritance,  therefore  it 
is  no  custom,  &c.    Brooke,  Customs,  pi.  46,  cites  8  E.  IV,  18,  19. 

4.  Trespass  of  cutting  of  grass;  the  defendant  said  that  there  is  such  a  custom 
in  the  county  of  Kent,  that  when  any  enemies  come  to  the  sea  it  is  lawful  for 
all  the  men  of  Kent  to  come  upon  the  land  adjoining  to  those  same  coasts,  in 
defence  and  safe-guard  of  the  country,  and  there  to  make  their  trenches  and  bul- 
warks for  the  defence  of  the  same  country,  and  said  that  at  the  time  of  the  same 
trespass  enemies  came,  &c.  by  which  they  dug  to  make  trenches  and  bulwarks, 
&c.  Per  Jennet  [J.],  this  is  at  common  law  to  do  so  in  defence  of  the  realm; 
but  Catesbt  [J.],  contra;  inde,  &c.  quaere,  Brooke,  Customs,  pi.  45,  cites  8 
E.  IV,  23. 
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762.    MITCHELL  t^.  HARMONY 
Supreme  Court  of  the  United  States.    1851 

13  How,  115 

Tms  case  was  brought  up,  by  a  writ  of  error,  from  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  New  York.  Mitchell 
was  an  officer  of  the  army,  and  was  sued  in  an  action  of  trespass  by 
Harmony  for  seizing  his  property  in  the  Mexican  State  of  Chihuahua.  . . . 
The  declaration  was  in  the  usual  form  and  contained  three  counts,  all 
of  them  charging  the  same  trespass,  namely,  that  the  defendant  on  the 
10th  of  February,  1847,  at  Chihuahua,  in  the  Republic  of  Mexico, 
seized,  took,  drove  and  carried  away,  and  converted  to  his  own  use, 
the  horses,  mules,  wagons,  goods,  chattels,  and  merchandise,  &c.,  of 
the  plaintiff,  and  compelled  the  workmen  and  servants  of  the  plaintiff 
having  charge,  to  abandon  his  service  and  devote  themselves  to  the 
defendant's  service.  The  property  so  alleged  to  have  been  taken  is 
averred  to  be  of  the  value  of  $90,000,  and  the  damages,  $100,000. 
Besides  the  general  plea  of  not  guilty  to  the  whole  action,  the  defendant, 
Mitchell,  pleaded  several  special  pleas.  .  .  .  2d.  That  the  plaintiff, 
Harmony,  was  a  citizen  of  the  United  States,  and,  with  a  full  knowledge 
of  the  war,  had  gone  with  his  wagons,  merchandise,  &c.,  into  Mexico 
with  design  to  trade  with  the  people  of  Mexico,  and  to  afford  aid  to 
same  in  said  war;  that  said  Doniphan  (Commander),  as  he  had  a  right 
to  do,  commanded  the  defendant  to  seize,  take,  &c.,  the  said  wagons, 
&c.,  and  that  he  did,  in  obedience  to  said  order  take,  &c.,  doing  nothing 
more  than  was  necessary  to  the  execution  of  that  order.  3d.  With 
the  same  preliminary  matter  as  the  second  plea,  justifies  the  taking 
by  his  own  (Colonel  Mitchell's)  authority  as  an  officer.  .  .  .  When  the 
testimony  was  closed,  the  judge  charged  the  jury.  .  .  .  The  bill  of 
exceptions  brought  the  whole  charge  up  to  this  court.  The  jury  found 
a  verdict  for  the  plaintiff  for  $90,806.44;  for  which  and  the  costs, 
amounting  to  $5,048.94,  the  Court  gave  judgment  for  Harmony. 

The  cause  was  argued  in  this  court  by  Mr.  Crittenden,  (Attorney 
General,)  for  the  plaintiff  in  error,  and  Mr.  Cutting  and  Mr.  Vinton 
for  the  defendant  in  error.    Mr.  Moore  also  filed  a  printed  brief. 

The  points  made  by  the  counsel  for  the  plaintiff  in  error  were  as 
follows:  .  .  .  3dly.  The  next  and  third  point  of  the  [trial  judge's]  charge 
IS  this:  "The  next  ground  of  defence,  and  which  constitutes  the  prin- 
cipal question  in  the  case,  and  upon  which  it  must  probably  ultimately 
turn,  is  the  taking  of  the  goods  by  the  public  authorities  for  public 
use."  In  respect  to  this  the  judge  admits  the  "right  of  a  military 
officer,  in  case  of  extreme  necessity  of  the  government  of  the  army,  to 
take  private  property  for  the  public  service."  But  then  the  judge 
further  tells  the  jury,  "  in  my  judgment,  all  the  evidence  taken  together 
does  not  'make  out  an  immediate  peril  or  urgent  necessity  existing  at 
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the  time  of  the  seizure,  which  would  justify  the  officer  in  taking  private 
property  and  impressing  it  into  the  public  service;  the  evidence  does 
not  bring  the  case  within  the  principle  of  extreme  necessity/'  &c.  .  .  . 
This  cannot  be  either  justice  or  law.  To  make  the  military  officer  in 
such  a  case  liable,  it  must  be  shown  that  his  decision  was  corrupt, 
malicious,  or,  at  least,  without  any  reasonable  ground.  .  .  . 

The  points  made  by  the  counsel  for  the  defendant  in  error  were  the 
following.  .  .  .  Second,  —  In  respect  to  the  justification  set  up  on  the 
trial,  but  not  in  the  pleadings,  of  taking  the  property,  lest  it  should 
fall  into  the  hands  of  the  enemy.  .  .  .  The  rules  of  law  stated  [by  the 
trial  judge]  were  correct;  the  peril  must  be  great,  immediate,  and  ur- 
gent, such  as  an  enemy  near  or  advancing;  not  remote,  and  the  attack 
uncertain  and  contingent.  A  mere  general  exposure  of  the  property 
to  capture,  from  a  hostile  public  force  not  near  nor  advancing,  but  at 
rest  200  miles  distant,  or  from  irregular  marauding  parties,  to  which 
all  property  is  exposed  during  war,  and  particularly  so  on  a  frontier, 
cannot  be  sufficient  to  justify  the  seizure.  Mayor,'  &c.  of  New  York  c. 
Lord,  17  Wend.  285;  18  Id.  126;  and  cases  referred  to;  so  "to  prevent 
the  spreading  of  a  fire,  the  ravages  of  a  pestilence,  the  advance  of  a 
hostile  army,  or  any  other  great  public  calamity,"  per  Chancellor 
Walworth,  Ibid.  p.  129.  A  jettison  during  an  impending  peril,  Ibid, 
p.  130.  .  .  .  The  evidence  tended  to  prove,  and  the  jury  found,  that 
there  was  no  such  necessity;  that  there  was  no  inmiediate,  existing, 
impending  and  urgent  occasion  for  the  seizure.  .  .  .  The  limitations 
of  the  charge,  as  to  the  character  of  the  necessity  requisite  to  justify 
such  a  seizure,  were  just,  and  did  not  prejudice  the  defendant.  "An 
inmiediate,  existing,  impending,  and  urgent  necessity"  as  explained 
and  exemplified  in  the  charge,  was  at  least  indispensable.  .  .  . 

Mr.  Chief  Justice  Taney  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  trespass  brought  by  the  defendant  in  error,  against 
the  plaintiff  in  error,  to  recover  the  value  of  certain  property  taken  by 
him,  in  the  province  of  Chihuahua  during  the  late  war  with  Mexico. 

It  appears  that  the  plaintiff,  who  is  a  merchant  of  New  York,  and 
who  was  bom  in  Spain,  but  is  a  naturalized  citizen  of  the  United  States, 
had  planned  a  trading  expedition  to  Santa  F^,  New  Mexico,  and  Chi- 
huahua, in  the  Republic  of  Mexico,  before  hostilities  conmienced;  and 
had  set  out  from  Fort  Independence,  in  Missouri,  before  he  had  any 
knowledge  of  the  declaration  of  war.  As  soon  as  the  war  commenced, 
an  expedition  was  prepared  under  the  command  of  General  Kearney^ 
to  invade  New  Mexico;  and  a  detachment  of  troops  was  set  forward 
to  stop  the  plaintiff  and  other  traders  until  General  Kearney  came  up, 
and  to  prevent  them  from  proceeding  in  advance  of  the  army.  The 
trading  expedition  in  which  the  plaintiff  and  other  traders  were  engaged, 
was,  at  the  time  they  set  out,  authorized  by  the  laws  of  the  United  States. 
.  .  .  When  Colonel  Doniphan  commenced  his  march  for  Chihuahua, 
the  plaintiff  and  the  other  traders  continued  to  follow  in  the  rear  and 
trade  with  the  inhabitants,  as  opportunity  offered.    But  after  they  had 
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entered  that  province  and  were  about  to  proceed  in  an  expedition 
against  the  city  of  that  name,  distant  about  300  miles,  the  plainti£F 
determined  to  proceed  no  further,  and  to  leave  the  army.  And  when 
this  determination  was  made  known  to  the  commander  at  San  Elisario 
he  gave  orders  to  Colonel  Mitchell,  the  defendant,  to  compel  him  to 
remain  with  and  accompany  the  troops.  Colonel  Mitchell  executed 
the  order,  and  the  plaintiff  was  forced,  against  his  will,  to  accompany 
the  American  forces  with  his  wagons,  mules  and  goods,  in  that  hazar^ 
dous  expedition.  .  .  .  When  the  Mexican  authorities  regained  pos- 
session of  the  place,  the  goods  of  the  plaintiff  were  seized  and  confiscated, 
and  were  totally  lost  to  him.  And  this  action  was  brought  against 
Colonel  Mitchell,  the  defendant,  in  the  court  below,  to  recover  the 
damages  which  the  plaintiff  alleged  he  had  sustained  by  the  arrest  and 
seizure  of  his  property  at  San  Elisario,  and  taking  it  from  his  control 
and  legal  possession.  This  brief  outline  is  sufficient  to  show  how  this 
case  has  arisen.  ...  It  is  admitted  that  the  plaintiff,  against  his  will, 
was  compelled  by  the  defendant  to  accompany  the  troops  with  the 
property  in  question  when  they  marched  from  San  Elisario  to  Chihuahua; 
and  that  he  was  informed  that  force  would  be  used  if  he  refused.  This 
was  unquestionably  a  taking  of  the  property,  by  force,  from  the  pos- 
session and  control  of  the  plaintiff;  and  a  trespass  on  the  part  of  the 
defendant,  imless  he  can  show  legal  grounds  of  justification.  He  justi- 
fied the  seizure  on  legal  grounds. 

1.  That  the  plaintiff  was  engaged  in  trading  with  the  enemy. 

2.  That  he  was  compelled  to  remain  with  the  American  forces,  and 
to  move  with  them,  to  prevent  the  property  from  falling  into  the  hands 
of  the  enemy. 

3.  That  the  property  was  taken  for  public  use.  .  .  . 

The  2d  and  3d  objections  will  be  considered  together,  as  they  depend 
on  the  same  principles.  Upon  these  two  grounds  of  defence  the  Circuit 
Court  instructed  the  jury,  that  the  defendant  might  lawfully  take 
possession  of  the  goods  of  the  plaintiff,  to  prevent  them  from  falling 
into  the  hands  of  the  public  enemy;  but  in  order  to  justify  the  seizure 
the  danger  must  be  inmiediate  and  impending,  and  not  remote  or  con- 
tingent. And  that  he  might  also  take  them  for  public  use  and  impress 
them  into  the  public  service,  in  case  of  an  immediate  and  pressing  danger 
or  urgent  necessity  existing  at  the  time,  but  not  otherwise.  In  the  argu- 
ment of  these  two  points,  the  circumstances  under  which  the  goods  of 
the  plaintiff  were  taken  have  been  much  discussed,  and  the  evidence 
examined  for  the  purpose  of  showing  the  nature  and  character  of  the 
danger  which  actually  existed  at  the  time  or  was  apprehended  by  the 
commander  of  the  American  forces.  But  this  question  is  not  before 
us.  It  is  a  question  of  fact  upon  which  the  jury  have  passed,  and  their 
verdict  has  decided  that  a  danger  or  necessity,  such  as  the  Court  de- 
scribed, did  not  exist  when  the  property  of  the  plaintiff  was  taken  by 
the  defendant.  And  the  only  subject  for  inquiry  in  this  court  is,  whether 
the  law  was  correctly  stated  in  the  instruction  of  the  [trial]  Court; 
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and  whether  anything  short  of  an  immediate  and  impending  danger 
from  the  public  enemy,  or  an  urgent  necessity  for  the  public  service, 
can  justify  the  taking  of  private  property  by  a  military  conmiander  to 
prevent  it  from  falling  into  the  hands  of  the  enemy  or  for  the  purpose 
of  converting  it  to  the  use  of  the  public. 

The  instruction  is  objected  to  on  the  ground,  that  it  restricts  the 
power  of  the  officer  within  narrower  limits  than  the  law  will  justify. 
And  that  when  the  troops  are  employed  in  an  expedition  into  the  enemy's 
country,  where  the  dangers  that  meet  them  cannot  always  be  foreseen, 
and  where  they  are  cut  oflf  from  aid  from  their  own  government,  the 
commanding  officer  must  necessarily  be  intrusted  with  some  discretion- 
ary power  as  to  the  measures  he  should  adopt;  and  if  he  acts  honestly, 
and  to  the  best  of  his  judgment,  the  law  will  protect  him.  .  .  .  There 
are,  without  doubt,  occasions  in  which  private  property  may  lawfully 
be  taken  possession  of  or  destroyed  to  prevent  it  from  falling  into  the 
hands  of  the  public  enemy;  and  also  where  a  military  officer,  charged 
with  a  particular  duty,  may  impress  private  property  into  the  public 
service,  or  take  it  for  public  use.  Unquestionably,  in  such  cases,  the 
government  is  bound  to  make  full  compensation  to  the  owner,  but  the 
officer  is  not  a  trespasser.  But  we  are  clearly  of  opinion,  that  in  all  of 
these  cases  the  danger  must  be  inunediate  and  impending;  or  the 
necessity  urgent  for  the  public  service,  such  as  will  not  admit  of  delay, 
and  where  tiie  action  of  the  civil  authority  would  be  too  late  in  pro- 
viding the  means  which  the  occasion  calls  for.  It  is  impossible  to  define 
the  particular  circumstances  of  danger  or  necessity  in  which  this  power 
may  be  lawfully  exercfaed.  Every  case  must  depend  on  its  own  cir- 
cumstances. It  is  the  emergency  that  gives  the  right,  and  the  emer- 
gency must  be  shown  to  exist  before  the  taking  can  be  justified. 

In  deciding  upon  this  necessity,  however,  the  state  of  the  facts,  as 
they  appeared  to  the  officer  at  the  time  he  acted,  must  govern  the 
decision;  for  he  must  necessarily  act  upon  the  information  of  others 
as  well  as  his  own  observation.  And  if,  with  such  information  as  he 
had  a  right  to  rely  upon,  there  is  reasonable  ground  for  believing  that 
the  peril  is  immediate  and  menacing,  or  the  necessity  urgent,  he  is 
justified  in  acting  upon  it;  and  the  discovery  afterwards  that  it  was 
false  or  erroneous,  will  not  make  him  a  trespasser.  But  it  is  not  suffi- 
cient to  show  that  he  exercised  an  honest  judgment,  and  took  the  prop- 
erty to  promote  the  public  service;  he  must  show  by  proof  the  nature 
and  character  of  the  emergency,  such  as  he  had  reasonable  grounds  to 
believe  it  to  be,  and  it  is  then  for  a  jury  to  say,  whether  it  was  so  press- 
ing as  not  to  admit  of  delay,  and  the  occasion  such,  according  to  the 
information  upon  which  he  acted,  that  private  rights  must  for  the  time 
give  way  to  the  conmion  and  public  good.  But  it  is  not  alleged  that 
Colonel  Doniphan  was  deceived  by  false  intelligence  as  to  the  move- 
ments or  strength  of  the  enemy  at  the  time  the  property  was  taken. 
His  camp  at  San  Elisario  was  not  threatened.  He  was  well  informed 
upon  the  state  of  a£Fairs  in  his  rear,  as  well  as  of  the  dangers  before  him. 
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And  the  property  was  seized,  not  to  defend  his  position,  nor  to  place 
his  troops  in  a  safer  one,  nor  to  anticipate  the  attack  of  an  approaching 
enemy,  but  to  insure  the  success  of  a  distant  and  hazardous  expedition, 
upon  which  he  was  about  to  march.  The  movement  upon  Chihuahua 
was  undoubtedly  undertaken  from  high  and  patriotic  motives.  It 
was  boldly  planned  and  gallantly  executed,  and  contributed  .to  the 
successful  issue  of  the  war.  But  it  is  not  for  the  Court  to  say  what  pro- 
tection or  indemnity  is  due  from  the  public  to  an  officer  who,  in  his 
zeal  for  the  honor  and  interest  of  his  country,  and  in  the  excitement 
of  military  operations,  has  trespassed  on  private  rights.  That  question 
belongs  to  the  political  department  of  the  government.  Our  duty  is  to 
determine  under  what  circumstances  private  property  may  be  taken 
from  the  owner  by  a  military  officer  in  a  time  of  war.  And  the  question 
here  is,  whether  'the  law  permits  it  to  be  taken  to  insure  the  success  of 
any  enterprise  against  a  public  enemy  which  the  conunanding  officer 
may  deem  it  advisable  to  undertake.  And  we  think  it  very  clear  that 
the  law  does  not  permit  it.  The  case  mentioned  by  Lord  Mansfield 
in  delivering  his  opinion  in  Mostyn  v,  Fabrigas,  1  Cowp.  180,  [post, 
No.  1123,]  illustrates  the  principle  of  which  we  are  speaking.  Captain 
Gambier,  of  the  British  Navy,  by  the  order  of  Admiral  Boscawen, 
pulled  down  the  houses  of  some  sutlers  on  the  coast  of  Nova  Scotia, 
who  were  supplying  the  sailors  with  spirituous  liquors,  the  health  of 
the  sailors  being  injured  by  frequenting  them.  The  motive  was  evi- 
dently a  laudable  one,  and  the  act  done  for  the  public  service.  Yet 
it  was  an  invasion  of  the  rights  of  private  property,  and  without  the 
authority  of  law,  and  the  officer  who  executed  the  order  was  held  liable 
to  an  action,  and  the  sutlers  recovered  damages  against  him  to  the 
value  of  the  property  destroyed.  This  case  shows  how  carefully  the 
rights  of  private  property  are  guarded  by  the  laws  in  England;  and 
they  are  certainly  not  less  valued  nor  less  securely  guarded  under  the 
constitution  and  laws  of  the  United  States.  We  think,  therefore,  that 
the  instructions  of  the  Circuit  Court  on  the  2d  and  3d  points  wore  right. 
.  .  .  Upon  the  whole,  therefore,  it  is  the  opinion  of  this  Court,  that 
there  is  no  error  in  the  instructions  given  by  the  Circuit  Court,  and 
that  the  judgment  must  be  affirmed  with  costs. 


763.    REX  V.  TUBBS 
King's  Bench,  1776 

2  Corjop.  512 

The  Recorder  of  London  (Mr.  Serjeant  Glynn)  having  obtained  a 
rule  nisi  for  a  habeas  corpus  to  bring  up  the  body  of  one  John  Tubbs, 
an  impressed  sailor, 

Mr.  Attorney  General  Thurlow,  Mr.  Solicitor  General  Wedderbume, 
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Mr.  Wallacey  and  Mr.  Cuft  now  showed  cause.  The  facts  upon  the 
affidavits  appeared  to  be  as  follows:  Lieutenant  Tait,  being  empowered 
by  warrant  from  the  admiralty  in  the  usual  form,  "  to  impress  seamen, 
sea-faring  men,  and  persons  whose  occupations  and  callings  were  to 
work  in  vessels  and  boats  upon  rivers,"  pressed  the  defendant  Tubbs, 
a  waterman,  at  that  time  employed  in  navigating  a  ship  in  the  river 
Thames,  below  Gravesend.  Upon  which,  Tubbs  produced  and  showed 
him  the  following  certificate:  "These  are  to  certify  to  whom,  &c.  that 
John  Tubbs  is  duly  admitted  a  waterman  of  the  city  of  London,  to 
attend  upon  the  Lord  Mayor  and  Aldermen  of  the  said  city,  when  and 
as  often  as  he  shall  be  required;  of  which  all  persons,  empowered  to 
impress  men  into  his  Majesty's  service,  are  desired  to  take  notice,  for 
that  by  such  admission  he  is  exempted  from  being  impressed  or  com- 
pelled to  such  service.  Signed  W.  Dawson,  water-bailiff."  —  The 
Lieutenant,  notwithstanding  this  certificate,  took  Tubbs  and  sent  him 
on  board  the  Conquestadore,  a  guardship  lying  at  the  Nore.  .  .  . 

It  was  contended  against  the  rule  on  two  grounds.  1st,  That  it 
was  a  matter  of  great  doubt,  whether  if  this  exemption  could  be  sup- 
ported at  all,  it  could  be  founded  on  any  less  audiority  than  an  Act 
of  Parliament.  2dly,  If  it  could  be  warranted  by  usage  or  prescription, 
whether  there  was  sufficient  evidence  to  support  the  usages  in  this 
case.  Upon  the  first  ground  it  was  observed,  that  the  exemption,  in 
the  extent  in  which  it  was  claimed,  was  a  general,  permanent,  perpet- 
ual, unqualified  exemption,  without  reference  to  any  circumstances 
of  public  exigence  or  emergency  whatsoever.  That  by  first  principles 
of  law,  every  man  was  bound  to  serve  in  defence  of  the  State.  .  .  . 
The  Recorder  of  London,  Mr.  Dunning,  Mr.  Davenport,  Mr.  AUeyne, 
and  Mr.  Lee,  contra,  in  support  of  the  rule,  stated  the  ground  of  the 
application  to  be,  that  the  defendant  being  retained  as  the  known  public 
officer  of  the  chief  magistrate  of  the  city  of  London,  to  be  attendant 
on  his  person  in  the  execution  of  a  public  trust,  was  privileged  from  being 
taken  out  of  that  service  by  any  power  whatsoever.  Tbat  this  exemp- 
tion was  founded  in  usage  and  utility,  and  that  they  daimed  it  as  a 
matter  of  right.  .  .  . 

Lord  Mansfield.  I  am  very  sorry  that  either  of  the  respectable 
parties  before  the  court,  the  city  of  London  on  the  one  hand,  or  the  lords 
commissioners  of  the  Admiralty  on  the  other,  have  been  prevailed  upon 
to  agitate  this  question.  .  .  .  The  real  question  between  them  is, 
whether  there  is  a  legal  right  of  exemption  or  not?  .  .  .  The  power  of 
pressing  is  founded  upon  immemorial  usage,  allowed  for  ages.  If  it  be 
so  founded  and  allowed  for  ages,  it  can  have  no  ground  to  stand  upon, 
nor  can  it  be  vindicated  or  justified  by  any  reason  but  the  safety  of 
the  State.  And  the  practice  is  deduced  from  that  trite  maxim  of  the 
constitutional  law  of  England,  "that  private  mischief  had  better  be 
submitted  to,  than  that  public  detriment  and  inconvenience  should 
ensue."  To  be  sure,  there  are  instances  where  private  men  must  give 
way  to  the  public  good.    In  every  case  of  pressing,  every  man  must 
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be  very  sorry  for  the  act,  and  for  the  necessity  which  gives  rise  to  it. 
It  ought,  therefore,  to  be  exercised  with  the  greatest  moderation,  and 
only  upon  the  most  cogent  necessity.  And  though  it  be  a  legal  power, 
it  may  like  many  others  be  abused  in  the  exercise  of  it.  A  bailiff  may 
execute  legal  process  in  such  a  manner  as  the  court  would  conmiit 
him  for:  In  like  manner,  the  power  of  pressing  may  be  abused;  as  by 
pressing  the  watermen  of  the  Lord-Mayor,  whilst  they  are  in  the  act 
of  rowing  him  in  his  barge.    And  many  other  instances  might  be  put. 

Being  founded  in  immemorial  usage,  there  can  be  no  doubt  but  there 
may  be  an  exception  out  of  it,  on  the  same  foundation,  upon  immemorial 
usage. . . .  The  only  question,  upon  what  appears  before  us,  is, "  Whether, 
in  fact,  there  is  evidence  of  sudi  usage  as  a  matter  of  right?"  I  say,  as 
a  matter  of  right:  For  it  is  well  known  that  many  persons  have  granted 
protections;  many  have  given  badges  to  watermen,  and  have  claimed 
that  they  should  be  exempt.  .  .  .  Let  us  see,  therefore,  whether  this 
is  an  established  exemption  of  right.  ...  In  the  first  place,  it  does  not 
appear  from  any  law  book,  it  does  not  appear  from  any  history,  it  has 
not  been  suggested  at  the  bar,  that  there  b,  throughout  the  whole  king- 
dom, any  other  exemption  by  the  common  law.  .  .  .  Therefore,  to 
give  my  opinion  upon  the  case  as  at  present  stated,  and  upon  the  mere 
fact  whether  this  exemption,  as  here  claimed,  is  or  is  not  warranted  by 
immemorial  usage,  I  cannot  say  it  is.  At  the  same  time  this  opinion  is 
without  prejudice  to  any  future  evidence  to  be  adduced  in  support  of 
the  claim,  if  any  such  can  be  furnished.  .  .  . 

WiLLES,  Justice.  ...  I  do  not  think,  there  is  anything  that  suffi- 
ciently points  out  the  nature  of  this  service  or  the  usage  to  be  such,  as 
lays  a  foundation  for  the  exemption  and  privilege  set  up. 

AsHUURST,  Justice.  ...  I  concur  with  the  rest  of  the  Court,  in 
thinking  that  the  exemption  is  not  sufficiently  proved. 

Per  Cur.    Rule  discharged. 

764.  A.  Wood  Remton,  ed.  EncydopedAa  of  the  Laws  cf  Engtarid,  (1808. 
Vol.  VI,  p.  323.)  ImpreBBment.  From  a  very  early  date  the  Crown  claimed  a 
right  to  unpiess  ships  and  seamen  for  the  service  of  the  Crown  in  war  time  (2 
Stubbfl,  Const.  Hist.  311,  313).  This  claim  is  midoubtedly  lawful  (2  Pike,  Hist. 
Crime,  271-273,  637),  and  is  recognized  by  Statutes  of  1379,  2  Rich.  II,  c,  4; 
1556,  2  Phil.  &  Mary,  e.  16;  and  1563,  5  Elix.,  c.  5,  s.  26;  R.  v.  Tubbs,  1776, 
2  Cowp.  612  [supra,  No.  763].  The  case  of  ship-money,  1637,  3  St.  Tri.  825, 
regts  on  attanpts  to  make  ixdand  counties  pay  an  equivalent  in  money  for  the 
[impressment]  liability  of  the  maritime  counties.  Pepys  in  his  Diary  described 
the  procedure  of  his  day  (1666,  June  30,  July  1,  July  2).  In  his  view,  the  giving 
of  press-money  was  necessary  to  make  the  impressment  legal.  The  right  coi^ 
tinued  after  the  Bevdiution  and  into  the  present  century,  and  while  now  dor^ 
mant  is  by  no  means  extinct,  any  more  than  the  compulsory  service  in  the 
militia,  which  can  at  any  moment  be  imposed  by  proclamation.  The  liability 
to  impressment  falls  only  on  seafaring  men  and  persons  whose  occupation  and 
calling  it  is  to  work  in  boats  or  rivers  (R.  v,  Tubbs,  1776  \9upra,  No.  763]). 

Impressment  is  effected  under  warrants  issued  by  the  Admiralty,  after  a  proc- 
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lamation  or  Order  in  Council  for  impressment  has  been  issued  (for  foim,  see 
Prendergast,  Navy,  p.  121)  to  an  officer  of  the  navy.  This  officer,  or  his  deputy, 
with  the  warrant  and  a  press-gang,  seize  the  seafaring  men  desired.  In  case  of 
illegality,  malice,  or  irregularity,  resistance  even  to  killing  is  justifiable. 

765.  SiH  Michael  Foster.  Opinion  on  the  Pressing  of  Mariners,  (1743. 
Rex  v.  Broadfoot.  18  How.  St.  Tr.  1323.)  .  .  .  This  question  touching  the 
legality  of  pressing  mariners  for  the  public  service  is  a  point  of  very  great  and 
national  importance.  On  one  hand,  a  very  us^ul  body  of  men  seem  to  be  put 
under  hardships  inconsistent  with  the  temper  and  genius  of  a  free  government. 
On  the  other,  the  necessity  of  the  case  seemeth  to  entitle  the  public  to  the  ser- 
vice of  this  body  of  men,  whenever  the  safety  of  the  whole  calleth  for  it,  .  .  . 
the  same  right  that  the  Crown  hath  to  require  the  personal  service  of  every 
man  able  to  bear  arms,  in  case  of  a  sudden  invasion  or  formidable  insurrection. 
The  right  in  both  cases  is  founded  on  one  and  the  same  principle,  the  necessity 
of  the  case  in  order  to  the  preservation  of  the  whole.  ...  As  for  the  mariner 
himself,  he  when  taken  into  the  service  of  the  Crown  only  changeth  masters  for 
a  time:  his  service  and  employment  continue  the  very  same;  with  this  advan- 
tage, that  the  dangers  of  the  sea  and  enemy  are  not  so  great  in  the  service  of  the 
Crown,  as  in  that  of  the  merchant.  .  .  .  War  itself  is  a  great  evil,  but  it  is  chosen 
to  avoid  a  greater.  The  practice  of  pressing  is  one  of  the  mischiefs  war  bringeth 
with  it.  But  it  is  a  maxim  in  law,  and  good  pohcy  too,  that  all  private  mis- 
chiefs must  be  borne  with  patience  for  preventing  a  national  calamity.  And 
as  no  greater  calamity  can  befall  us  than  to  be  weak  and  defenceless  at  sea  in  a 
time  of  war,  so  I  do  not  know  that  the  wisdom  of  the  nation  hath  hitherto  found 
out  any  method  of  manning  our  navy,  less  inconvenient  than  pressing,  and,  at 
the  same  time,  equally  sure  and  effectual.  ...  I  readily  admit,  that  an  impress 
is  a  restraint  upon  the  natural  liberty  of  those  who  are  liable  to  it:  but  it 
must  likewise  be  admitted  on  the  other  hand,  that  every  restraint  upon  natural 
liberty  is  not  eo  nomine  illegal,  or  at  all  inconsistent  with  the  principles  of  civil 
liberty.  And  if  the  restraint,  be  it  to  what  degree  soever,  appeareth  to  be  neces- 
sary to  the  good  and  welfare  of  the  whole,  and  to  be  warranted  by  statute-law, 
as  well  as  immemorial  usage,  it  cannot  be  complained  of  otherwise  than  as  a 
private  mischief:  which,  as  I  said  at  the  beginning,  must,  under  all  governments 
whatsoever,  be  submitted  to  for  avoiding  a  public  inconvenience. 

766.  Benjamin  Franklin.  On  the  Impress  of  Seamen.  (EsBays,  ed.  1848, 
p.  207).  (Notes  copied  from  Dr.  Franklin's  writing  in  pencil  in  the  margin  of 
Judge  Foster's  celebrated  opinion  in  favour  of  impressing  of  Seamen,  as  pub- 
lished in  the  fotio  edition  of  his  works.)  Judge  Foster,  p.  158,  ^*  Every  man,"  etc.. 
The  conclusion  here  from  the  whole  to  a  part,  does  not  seem  to  be  a  good  logjc. 
If  the  alphabet  should  say.  Let  us  all  fight  for  the  defence  of  the  whole;  that  is 
equal,  and  may,  therefore,  be  just.  But  if  they  should  say.  Let  ABC  and  D 
go  out  and  fight  for  us,  while  we  stay  at  home  and  sleep  in  whole  ddns;  that  is 
not  equal,  and  therefore  cannot  be  just. 

Page  159.  ''Private  mischief  must  be  borne  with  patience,  for  preventing  a 
national  calamity.''  Where  is  the  maxira  in  law  and  good  policy  to  be  found? 
And  how  can  that  be  a  maxim  which  is  not  consbtent  with  common  sense?  If 
the  maxim  had  been,  that  private  mischiefs,  which  prevent  a  national  calamity 
ought  to  be  generously  compensated  by  the  nation,  one  might  imderetand  it; 
but  that  such  private  mischiefs  are  only  to  be  borne  with  patience,  is  absurd.  .  . 
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Page  174.  "I  hardly  admit,"  etc.  —  (Paragraph  6).  — When  this  author 
apeaks  of  impressiiig,  page  158,  he  diminishes  the  horror  of  the  practice  as  much 
as  possible,  by  presenting  to  the  mind  one  sailor  only  suffering  a  ''hardship"  (as 
he  tenderly  calls  it)  in  some  "particular  cases"  only;  and  he  places  against  this 
private  mischief  the  inconvenience  to  the  trade  of  the  kingdom.  But  if,  as  he 
supposes  is  often  the  case,  the  sailor  who  is  pressed  and  obliged  to  serve  the 
defence  of  trade,  at  the  rate  of  twenty-five  aHillinga  a  month,  could  get  three 
pounds  fifteen  Hhillings  in  the  merchant's  service,  you  take  from  him  fifty  shil- 
lings a  month:  and  if  you  have  100,000  in  your  service,  you  rob  the  honest 
industrious  part  of  society  and  their  poor  families  of  £250,000.  per  month,  or 
three  millions  a  year,  and  at  the  same  time  oblige  them  to  hazard  their  lives  in 
fighting  for  the  defence  of  your  trade;  to  the  defence  of  which  aU  ought  indeed 
to  contribute  (and  sailors  among  the  rest)  in  proportion  to  their  profits  by  it: 
but  this  three  millions  is  more  than  their  share,  if  they  do  not  pay  with  their 
persons;  but  when  you  force  that,  methinks  you  should  excuse  the  other.  But, 
it  may  be  said,  to  give  the  King's  seamen  merchants'  wages  would  cost  the 
nation  too  much,  and  call  for  more  taxes.  The  question  then  will  amount  to 
this:  whether  it  be  just  in  a  community,  that  the  richer  part  should  compel  the 
poorer  to  fight  in  defence  of  them  and  their  properties,  for  such  wages  as  they 
think  fit  to  allow,  and  punish  them  if  they  refuse?  Our  author  tells  us  that  it 
is  "legal."  I  have  not  law  enough  to  dispute  his  authorities,  but  I  cannot  per- 
suade myself  that  it  is  equitable.  I  will,  however,  own  for  the  present,  that  it 
may  be  lawful  when  necessary;  but  then  I  contend  that  it  may  be  sued  so  as  to 
produce  the  same  good  effects  —  the  public  security  —  without  doing  so  much 
intolerable  injiistice  as  attends  the  impressing  conunon  seamen.  ...  If  such  a 
press-warrant  were  given  me  to  execute,  the  first  I  would  press  should  be  a 
rec(vder  of  Bristol,  or  a  Mr.  Justice  Foster,  because  I  might  have  need  of  his 
edifying  example,  to  show  how  much  impressing  ought  to  be  borne  with;  for 
he  would  certainly  find,  that  though  to  be  reduced  to  twenty-five  shiUingB  a 
month  might  be  a  '' private  mischief,"  yet  that,  agreeably  to  his  maxim  of  law' 
and  good  policy,  it  ''ought  to  be  borne  with  patience,"  for  preventing  a  national 
calamity. 

Topic  2.    Tempest 

767.  MOUSE'S  CASE 

Kino's  Bench.    1608 

12  Rep-  63 

In  an  action  of  trespass  brought  by  Mouse,  for  a  casket  and  a  hundred 
and  thirteen  pounds,  taken  and  carried  away,  the  case  was:  The  ferry- 
man of  Gravesend  took  forty-seven  passengers  into  his  barge,  to  pass 
to  London,  and  Mouse  was  one  of  them,  and  the  barge  being  upon  the 
water,  a  great  tempest  happened,  and  a  strong  wind,  so  that  the  barge 
and  all  the  passengers  were  in  danger  to  be  drowned,  if  a  hogshead  of 
wine  and  other  ponderous  things  were  not  cast  out  for  the  safeguard  of 
the  lives  of  the  men.  It  was  resolved  per  totam  curiam,  that  in  case 
of  necessity,  for  the  saving  of  the  lives  of  the  passengers,  it  was  law^ful 
to  the  defendant,  being  a  passenger,  to  cast  the  casket  of  the  plaintiff 
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out  of  the  barge,  with  the  other  things  in  it;  for  "  quod  quis  ob  tutelam 
corporis  sui  fecerit,  jure  id  fecisse  videtur."  To  which  the  defendant 
pleads  all  this  special  matter;  and  the  plaintiff  replies,  de  injuria  sua 
propria  absque  tali  causa.  And  the  first  day  of  this  term  this  issue  was 
tried,  and  it  was  proved  directly  that  if  the  things  had  not  been  cast 
out  of  the  barge,  the  passengers  had  been  drowned;  and  that  levandi 
causa  they  were  ejected,  some  by  one  passenger  and  some  by  another; 
and  upon  this  the  plaintiff  was  nonsuit. 

It  was  also  resolved,  that  although  the  ferryman  surcharge  the  barge 
yet  for  safety  of  the  lives  of  passengers  in  such  a  time  and  accident  of 
necessity,  it  is  lawful  for  any  passenger  to  cast  the  things  out  of  the 
barge;  and  the  owners  shall  have  their  remedy  upon  the  surcharge 
against  the  ferryman,  for  the  faidt  was  in  him  upon  the  surcharge.  But 
if  no  surcharge  was,  but  the  danger  accrued  only  by  the  act  of  God,  as 
by  tempest,  no  default  being  in  the  ferryman,  every  one  ought  to  bear 
his  loss  for  the  safeguard  and  life  of  a  man;  for  interest  reipublicse 
quod  homines  conserventur,  8  Edw.  IV.  23,  &c.;  12  Hen.  VIII.  15; 
28  Hen.  VIII.;  Dyer,  36;  plucking  down  of  a  house  in  time  of  fire, 
&c.,  and  this  pro  bono  publico;  et  conservatio  vitse  hominis  est  bonum 
publicum.  So  if  a  tempest  arise  in  the  sea,  levandi  navis  causa,  and  for 
salvation  of  the  lives  of  men,  it  may  be  lawful  for  passengers  to  cast 
over  the  merchandises,  &c. 

768.  Richard  Lowndeb,  The  Law  of  General  Average,  (1888.  4th  ed., 
p.  1.)  The  law  of  General  Average  is  built  upon  or  around  a  small  fragment 
of  ancient  Greek  legislation,  which  forms  the  text  for  a  chapter  in  the  Digest 
of  Justinian:  "Lege  Rhodia  cavetur  ut  si  levandae  navis  gratia  jactus  mercium 
{actus  est,  omniimi  contributione  sarciatur  quod  pro  omnibus  datum  est." 
(The  Rhodian  law  provides  that  if  in  order  to  lighten  a  ship  merchandize  is 
thrpwn  overboard,  that  which  has  been  given  for  all  shall  be  replaced  by  the 
contribution  of  all.)  In  this  short  sentence  we  have  the  principle,  and  a  perfect 
example,  of  the  peculiar  communism  to  which  seafaring  men  are  brought  in 
extremities.  What  is  given,  or  sacrificed,  in  time  of  danger,  for  the  sake  of  all,  is 
to  be  replaced  by  a  general  contribution  on  the  part  of  all  who  have  been  thereby 
brought  to  safety.  This  is  a  rule  which  from  the  oldest  times  of  which  we 
have  a  record  has  been  universal  amongst  seafariag  men,  no  matter  to  what 
country  they  belong,  being  obviously  founded  on  the  necessities  of  their  posi- 
tion. .  .  .  The  word  "average"  is  of  much  later  origin  than  the  thing.  Mac- 
lachlan  conjectiues,  indeed,  that  it  is  derived  from  "aversio,''  as  denoting  a 
means  of  escape  from  danger;  but  no  trace  of  the  actual  use  of  this  metaphor, 
in  classical  or  subsequent  times,  has  been  pointed  out  by  him.  On  the  other 
hand,  there  are  to  be  found,  in  the  old  Pisan  code,  some  faint  traces  of  what 
looks  like  the  growth  or  half-conscious  construction  of  a  technical  term  out  of 
the  common  Italian  word  "avere,"  the  having  or  property.  The  code  is  written 
in  a  sort  of  Italianized  or  mongrel  Latin;  the  captain,  for  example,  is  called 
"capitaneus,"  the  sailors  "marinarii,'*  and  so  forth.  The  word  "avere"  is  used 
throughout  the  code  to  denote  the  basis  of  contribution  or  contributory  value; 
thus,  the  jettison  and  damage  through  jettison,  it  sa3n3,  shall  be  equalised  over 
"totum  avere,''  all  the  property,  remaining  in  the  ship.    In  another  place  it 
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speaks  of  those  whose  ''avere''  (property)  has  been  cast  out,  and  those  whose 
''avere"  is  safe.  ...  All  sorts  of  theories  have  been  propounded  as  to  the 
origin  of  this  word  average,  which  in  this  sense  is  universal  in  all  the  languages 
of  Europe  under  various  thin  dii^uises,  as  "averie,"  '*  haverei/'  and  the  like. .  .  ." 

The  entire  responsibility  for  this  sacrificing  of  part  for  the  whole  in  time  of 
danger,  is  a  task  of  the  utmost  difficulty  and  the  most  vital  importance.  "On 
its  being  perfonned  with  coolness,  courage,  and  discretion,"  it  has  been  well 
said,  ''the  whole  property,  and  the  lives  of  aU,  depend.''  Nothing  can  more 
tend  to  the  preservation  of  life  and  property  at  sea  than  that  the  officer  entrusted 
with  this  important  function  should  be  protected  in  the  exercise  of  it  from  what- 
ever may  tend  to  bias  or  disturb  his  judgment  at  that  critical  moment.  He  is 
the  paid  servant  of  the  shipowner,  liable  to  dismissal  if  he  displeases  him.  How 
is  he  to  avoid  partiality,  or  the  suspicion  of  partiality,  when  he  has  to  deter- 
mine by  what  sacrifice  he  shall  avert  a  conunon  danger,  and  to  choose,  perhaps, 
between  a  jettison  of  cargo  and  the  cutting  away  of  a  mast,  or  bearing  up  for 
a  port  of  refuge?  Will  there  not  be  frequent  complaints,  well  or  ill-foimded,  by 
the  merchant  or  his  underwriters,  that  a  costlier  sacrifice  of  cargo  has  been  pre- 
ferred ^hen  a  measure  less  destructive,  but  involving  a  loss  to  the  shipowner, 
would  have  been  equally  effectual?  The  rule  of  a  general  contribution,  on  the 
other  hand,  by  rendering  it  immaterial  whose  property  is  taken  in  the  first 
instance,  and  material  only  that  that  should  be  taken  which  will  most  surely 
and  effectually,  and  at  least  cost,  save  the  whole,  does  away  with  this  oonffict 
in  the  captain's  mind  between  interest  and  duty,  leaves  him  alone  with  purely 
nautical  considerations,  and  thus,  no  doubt,  does  more  than  any  statesman- 
philanthropist  can  effect  for  the  preservation  of  life  and  property  at  sea.  .  .  . 
The  utility  of  the  rule  of  general  average  thus  no  doubt  explainis  its  universality 
and  permanence.  .  .  .  We  find,  then,  that  the  entire  community  of  seafaring 
men  and  traders  by  sea  have  from  the  earliest  recorded  times  to  the  present 
day  been  of  one  nund  in  this  particular:  that  what  is  in  time  of  danger  given 
or  sacrificed  for  the  sake  of  all  shall  be  replaced  by  the  contribution  of  all.  .  .  . 

The  first  case  in  which  the  sanction  of  an  English  court  of  conmion  law  was 
given  to  the  principle  of  general  average  was  that  of  Birkley  v,  Presgrave  (1 
East  220)  in  1801.  The  principle,  indeed,  does  not  appear  to  have  been  contested 
at  the  trial  of  this  case,  but  is  treated  in  argument  as  a  thing  long  established 
and  wen  known,  and  the  dispute  was  only  as  to  some  particular  point  of  its 
application.  One  of  the  judges,  however,  Lawrence,  J.,  began  the  argument 
of  his  judgment  with  the  following  sentence:  —  ''All  loss  which  arises  in  conse- 
quence of  extraordinary  sacrifices  made  or  expenses  incurred  for  the  preserva- 
tion of  the  ship  and  cargo  comes  within  general  average,  and  must  be  borne 
proportionably  by  all  who  are  interested."  .  .  .  The  words  of  Lawrence,  J., 
which  may  be  regarded  as  a  slight  improvement,  in  form  certainly,  on  those  of 
the  [French]  Ordonnance  have  naturally  been  always  treated  as  of  the  highest 
authority,  and  have  been  cited  again  and  again  in  our  courts  till  this  sentence 
has  become  a  sort  of  axiom.  .  .  .  This  question,  What  losses  or  expenses  fall 
within  the  definition  of  General  Average?  is  divided  under  the  three  main  heads 
—  Sacrifices  of  Cargo,  Sacrifices  of  parts  of  the  Ship,  and  Extraordinary  Ex- 
penditures, which  last,  on  account  of  its  oompleidty,  is  yet  further  subdivided. 
Of  these,  sacrifices  of  cargo  are  taken  first,  not  only  because  one  of  them,  namely, 
jettison,  or  throwing  overtx>ard  of  cargo,  to  lighten  a  ship,  was  by  far  the  ear- 
liest to  come  under  the  notice  of  the  English  courts,  but  also  because  this  branch 
of  the  subject  is  in  its  nature  certainly  the  most  simple.  .  .  .  The  first,  and 
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this  only  incidental,  mention  of  contribution  towaids  jettiBon  to  be  fouml  in 
our  law  books  is  given  in  Coke's  Reports,  as  occurring  in  the  6th  year  of  King 
James  I.'s  reign,  under  the  title  of  Mouse's  Case  [supra],  .  .  .  Lord  Stoweu^ 
in  the  case  of  The  Gratitudine,  in  1801,  speaks  as  follows  concerning  jettison.  .  .  . 
''  Nothing  can  be  better  settled  than  that  the  master  has  a  right  to  exercise  this 
power  in  case  of  imminent  danger.  He  may  select  what  articles  he  pleases; 
he  may  determine  what  quantity.  ...  It  is  said,  this  power  of  throwing  over 
the  whole  cannot  be  but  in  cases  of  extreme  danger,  which  sweeps  all  ordinary 
rules  before  it:  and  so  it  is.  So  likewise  with  respect  to  any  proportion,  he  can 
be  justified  only  by  that  necessity:  nothing  short  of  that  will  do:  the  mere 
convenience  df  better  sailing,  or  more  commodious  stowage,  wiU  not  justify 
him  to  throw  overboard  the  smallest  part.  It  must  be  a  necessity  of  the  same 
species,  though  perhaps  differing  in  the  degree." 

Topic  3.    Fire 

769.  Bishop  Buriobt.    Life  of  Lord  Clarendon,    [Printed  ante,  as  No.  617.] 

770.  BISHOP  &  PARSONS  v.  MAYOR  AND  CITY  COUN- 

CIL OF  MACON 

Supreme  Court  of  Georgia.    1849 

7  Ga,  200 

Motion  for  new  trial.  Bibb  Superior  Court.  Heard  before  Judge 
Floyd,  January  Term,  1849.  This  was  an  action  on  the  case,  brought 
by  the  plaintififs  in  error  against  the  defendants  in  error,  for  the  recovery 
of  $1,378.14.  The  declaration  sets  forth,  that  on  the  20th  day  of  August, 
1844,  the  plaintiffs  were  in  possession  of  divers  goods,  wares  and  mer- 
chandize, tools  and  other  implements  used  in  the  tinware  manufacture, 
of  the  value  of  $1,378.14;  that  on  the  day  and  year  aforesaid,  a  fire 
broke  out  in  the  city  of  Macon,  in  a  tenement  in  the  vicinity  of  the  one 
occupied  by  the  plaintiffs,  but  that  plaintiffs  would  have  succeeded  in 
removing  eil  their  goods,  wares  and  merchandize  to  a  place  of  safety, 
had  not  the  Mayor  and  Council  of  the  city  of  Macon  caused  divers 
kegs  of  powder  to  be  deposited  in  the  cellar  and  under  the  tenement 
occupied  by  the  plaintiffs,  long  before  it  became  necessary  so  to  do, 
for  the  purpose  of  blowing  up  the  building,  to  arrest  the  fire;  that  in 
consequence  of  the  depositing  tfie  powder  as  aforesaid,  the  agents, 
servants,  hirelings,  and  all  other  persons  assisting  plaintiffs  in  the  re- 
moval of  their  goods,  wares  and  merchandize,  &c.  were  hindered  and 
prevented  from  saving  the  same;  and  that  the  same  were  wholly  con- 
sumed and  burnt  during  the  progress  of  the  fire. 

The  defendants  filed  the  plea  of  the  general  issue.  The  cause  came 
on  to  be  tried  on  the  appeal,  at  May  Term,  1847.  The  jury  returned  a 
verdict  in  favor  of  the  plaintiffs  for  five  dollars  and  costs  of  suit.  Where- 
upon coimsel  for  plaintiffs  moved  the  Court  for  a  new  trial,  on  the 
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grounds,  —  1st.  Because  the  finding  was  contrary"  to  the  charge  of 
the  Court.  2d.  Because  it  was  contrary  to  law.  3d.  Because  it 
was  contrary  to  evidence.  The  motion  for  a  new  trial  was  heard  and 
overruled  by  Judge  Floyd,  at  January  Term,  1849,  on  the  ground  that 
this  was  not  such  a  case  of  damages  as  would  authorize  the  Court  to 
grant  a  new  trial.  To  which  decision  of  the  Court  counsel  for  plaintiffs 
excepted,  and  assigned  error. 

Hines  and  Gresham,  for  plaintiffs  in  error. 

Poe,  for  defendants. 

By  the  Court,  —  Lumpkin,  J.  delivering  the  opinion. 

I  shall  not  undertake  to  discuss  the  many  grave  questions  which 
naturally  arise  upon  this  record.    I  shall  assume,  however, 

1st.  That  it  is  now  well  settled,  that  in  a  case  of  actual  necessity,  to 
prevent  the  spreading  of  a  fire,  the  ravages  of  a  pestilence,  the  advance 
of  a  hostile  army,  or  any  other  great  public  calamity,  the  private  propK 
erty  of  an  individual  rnay  he  lawfully  taken,  and  used  or  destroyed,  for 
the  relief,  protection  or  safety  of  the  many.  ...  If  the  public  necessity 
exists,  and  of  this  the  constituted  authorities  are  to  judg^,  no  trespass 
or  wrong  has  been  committed.    17  Wend.  285.  18  lb.  126. 

2dly.  It  is  equally  evident,  on  the  other  hand,  that  if  the  private 
property  of  an  individual,  the  whole  or  a  part  of  which  might  otherwise 
have  been  saved  to  the  owner,  b  taken  or  destroyed  for  the  benefit  of 
the  public,  or  of  the  inhabitants  of  a  particular  county,  city,  town,  or 
other  smaller  section  of  the  community,  those  for  whose  supposed  bene- 
fit the  sacrifice  was  made,  ought,  in  equity  and  justice,  to  make  good  the 
loss  which  the  individual  has  sustained  for  the  common  advantage  of 
all.  And  there  is  an  implied  assumption  or  undertaking  on  the  part 
of  the  public,  that  adequate  remuneration  shall  be  made.    lb. 

3dly.  Where  the  same  extent  of  loss  or  injury  would  have  been 
sustained  by  the  individual,  as  the  necessary  consequence  of  the  fire 
or  other  public  calamity,  if  his  property  had  not  been  thus  taken  or 
destroyed  for  the  protection  of  others,  he  would  hardly  seem  entitled 
to  compensation.  For  in  such  case,  although  others  have  been  benefited, 
he  has  in  fact  sustained  no  damage.    lb. 

But  passing  by  these  questions,  I  shall  confine  myself  strictly,  and 
within  the  narrowest  limits,  to  the  single  point  in  the  case.  It  seems 
that,  during  the  fire  which  occurred  in  the  city  of  Macon,  on  the  night 
of  the  20th  of  August,  1844,  the  plaintiffs  were  engaged,  with  their 
servants  and  friends,  in  removing  the  goods  from  the  tenement  which 
they  occupied.  While  thus  employed,  and  the  fire  having  communi- 
cated to  the  building  in  the  immediate  neighborhood,  several  kegs  of 
powder  were  placed  by  order  of  the  City  authorities,  in  their  cellar, 
and  trains  laid  to  explode  them.  This  fact  being  made  known,  all  the 
persons  who  had  been  previously  engaged  in  removing  plaintiff's  goods, 
instantly  desisted,  and  retired  from  the  premises.  Some  time  elapsed 
before  the  fire  reached  the  adjoining  edifice;  and  it  was  from  30  to  60 
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minutes  before  the  tenement  was  blown  up.  The  plaintiffs  had  some 
fourteen  or  fifteen  hundred  dollars'  worth  of  merchandize  in  the  store 
at  the  time,  and  brought  their  action  to  recover  its  value  —  a  bill  of 
particulars  being  annexed  to  their  writ  —  upon  the  ground,  that  but 
for  this  premature  movement  on  the  part  of  the  Mayor  and  Council, 
they  could  have  saved  all  their  property..  The  proof  sustained  the  dec- 
laration in  every  particular;  but  the  Jury  returned  a  verdict  of  five 
dollars  only.  A  new  trial  was  asked,  on  the  ground  that  the  finding 
was  contrary  to  evidence,  and  refuised  for  the  reason  "that  this  was  not 
such  a  case  of  damages  ieis  would  authorize  the  Court  to  disturb  the 
verdict."    Was  the  presiding  Judge  right  in  this  opinion?  .  .  . 

Now,  this  was  an  action  on  the  case,  in  the  nature  of  an  indebitatus 
assumpsit,  for  the  value  of  the  property  of  the  plaintiffs,  destroyed  by 
order  of  the  City  authorities.  Here  was  an  exact  measure  of  damages 
for  the  jury  to  go  by.  The  proof,  as  it  appears  in  the  bill  of  exceptions, 
as  to  the  goods  consumed  and  their  value,  was  full  and  explicit,  and  un- 
contradicted. And  yet  the  verdict,  instead  of  being  for  SI, 378. 14, 
was  for  $5.00,  It  was  manifestly,  therefore,  against  evidence,  and  should 
have  been  set  aside  by  the  Court.  From  mistake,  or  some  other  cause, 
they  found  a  much  less  amount  than  in  justice  they  ought.  The  plain- 
tiffs were  entitled  to  a  re-examination  of  the  matter. 

A  new  trial  is  consequently  awarded. 

771.    TAYLOR  v.  PLYMOUTH 
StTPREME  Judicial  Court  of  Massachusetts.     1844 

8  Mete.  462 

This  was  an  action  on  the  Rev.  Sts.  c.  18,  §  7.  By  §  4  of  said  chapter, 
it  is  provided,  that  ''the  firewards,  who  shall  be  present  at  the  place 
in  immediate  danger  from  any  fire,  or  any  three  of  them,  and,  where  no 
firewards  are  appointed,  the  selectmen  present,  or,  in  their  absence,  two 
or  more  of  the  civil  officers  present,  or,  in  their  absence,  two  or  more 
of  the  chief  military  officers  of  said  town  present,  shall  have  power  to 
direct  the  pulling  down  or  demolishing  of  any  such  house  or  building 
as  they  shall  judge  necessary  to  be  pulled  down  or  demolished  in  order 
to  prevent  the  further  spreading  of  the  fire."  By  §  7,  it  is  provided,  that 
"  in  case  the  pulling  down  or  demolishing  of  any  house  or  building,  by 
directions  of  the  firewards  or  other  officers  aforesaid,  shall  be  the  means 
of  stopping  the  said  fire;  or  if  the  fire  shall  stop  before  it  come  to  the 
same;  then  every  owner  of  such  house  or  building  shall  be  entitled  to 
recover  a  reasonable  compensation  therefor  from  the  town;  but  when 
the  building  so  pulled  down  or  demolished  shall  be  that  in  which  the 
fire  first  began  and  broke  out,  the  owner  shall  receive  no  compensation 
therefor. " 

The  trial  was  before  Hubbard,  J.,  whose  report  thereof  (so  far  as  it 
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respected  the  point  on  which  the  case  was  decided  by  the  full  Court) 
was  as  follows:  The  building  mentioned  in  the  plaintiff's  declaration 
was  pulled  down,  during  a  fire  in  Plymouth,  on  the  4th  of  February, 
1S43.  It  was  admitted  that  the  building  was  owned  by  the  plaintiffs; 
that  the  fire  did  not  first  begin  therein,  but  reached  it;  and  that  the 
progress  of  the  fire,  in  the  direction  of  that  building,  was  stopped  by 
the  act  of  pulling  it  down.  The  evidence  showed,  and  the  parties  ad- 
niitted,  that  before  the  demolition  of  the  building  was  begun,  it  was 
materially  on  fire  in  more  than  one  place;  that  at  the  time,  it  was  im- 
possible to  save  it  from  destruction  by  fire;  and  that  it  was  not  insured. 
The  defendants  contended  that  the  plaintiffs  could  not,  under  the  stat- 
ute, maintain  this  action;  and  that,  if  they  could  maintain  it,  the  meas- 
ure of  damages  would  be  the  value  of  the  building  at  the  time  the  order 
was  given  to  demolish  it,  and  not  its  value  before  the  fire.  The  judge 
instructed  the  jury,  pro  forma,  that  the  plaintiffs  were  entitled  to  re- 
cover nominal  damages,  and  a  verdict  for  such  damages  was  returned 
for  the  plaintiffs,  subject  to  the  opinion  of  the  whole  Court.  Verdict 
to  be  set  aside,  and  the  plaintiffs  to  become  nonsuit,  if  they  are  not 
entitled  to  maintain  their  action. 

Eddy  &  Coffin,  for  the  plaintiffs. 

Eliot  &  Gilbert,  for  the  defendants. 

Shaw,  C.  J.  The  plaintiffs  bring  their  suit  against  the  town,  to  re- 
cover damage  for  the  value  of  a  building  alleged  to  have  been  pulled 
down,  by  cwrder  of  the  firewards,  by  means  of  which  the  flames  were 
stopped  during  a  fire.  It  is  founded  on  the  Rev.  Sts.  c.  18,  §  7.  The  first 
question  is,  whether  the  building  was  demolished  under  such,  circum- 
stances as  to  render  the  town  responsible  under  the  statute.  It  appears 
that  before  any  order  was  given  for  pulling  down  the  building  (supposing 
the  order  to  have  been  rightfully  given,  which  is  denied  by  the  defen- 
dants) the  building  was  materially  on  fire  in  more  than  one  place,  and 
that  it  was  impossible  to  save  it  from  destruction  by  fire.  The  force, 
therefore,  which  was  used  for  pulling  it  down,  rather  hastened  than 
caused  its  destruction.  There  was  no  voluntary  sacrifice  of  the  prop- 
erty of  one  proprietor  for  the  safety  of  other  proprietors;  it  was  rather 
the  pulling  down  of  the  burning  materials  of  a  house  already  in  flames 
and  partly  consiuned,  and  the  destruction  of  which  was  inevitable, 
in  order  to  prevent  them  from  spreading  the  flames.  .  .  .  The  dis- 
tinction is  obvious  between  a  case  of  imminent  danger,  in  which,  though 
the  chance  is  small,  the  building  may  be  saved,  and  a  case  where  the 
cause  of  destruction  has  taken  effect  and  cannot  be  arrested.  When 
this  has  occurred,  to  all  practical  purposes  the  loss  has  occurred.  .  .  . 
In  order  to  charge  the  town,  the  remedy  being  given  by  statute  only, 
the  case  must  be  clearly  within  the  statute.  Independently  of  the 
statute,  the  pulling  down  of  a  building  in  a  city  or  compact  town,  in 
time  of  fire,  is  justified  upon  the  great  doctrine  of  public  safety,  when 
it  is  necessary.    Mouse's  Case,  12  Co.  63  [anJte,  No.  767].    In  12  Co.  13, 
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Lord  Coke  —  putting  the  case  as  an  illustration  of  a  general  proposi- 
tion, that  what  the  immediate  safety  of  the  public  requires  is  justifi- 
able—  says,  ''for  saving  of  a  city  or  town,  a  house  shall  be  plucked 
down,  if  the  next  be  on  fire."  It  is  one  of  those  cases,  to  which,  says 
Mr.  Justice  Buller,  the  maxim  applies,  ''salus  populi  suprema  est  lex." 
4  T.  R.  797.  But  if  there  be  no  necessity,  then  the  individuals  who  do 
the  act  shall  be  responsible.  This  is  the  more  reasonable,  as  the  law 
has  vested  an  authority  in  the  proper  officers,  to  judge  of  that  necessity. 
But  the  town  is  responsible  by  force  of  the  statute  only,  and  such  re- 
sponsibility is  limited  to  the  cases  specially  contemplated.  The  Court 
being  of  opinion  that  the  case  in  question  was  not  one  contemplated 
by  the  statute,  it  becomes  unnecessary  to  express  any  opinion  upon  the 
other  questions  suggested  by  the  report. 

Verdict  set  aside,  and  plaintiffs  nonsuit. 

772.   FIELDS  v.  STOKLEY 
Supreme  Court  of  Pennsylvania.     1882 

99  Pa.  306 
[Printed  ante,  as  No.  603.] 

Topic  4.     DiBease 

774.  Sni  Anthony  FrrzHERBBRT.    New  NaJtvTa  Breoium,    (1534.)    "Breve 
de  Leproso  Amovendo."    [Printed  antey  as  No.  27.] 

775.  Thomas  Fidell.  A  Perfect  Guide  for  a  StttdUms  Young  Lawyer,  both 
delightful  and  profitable  for  any  Gentleman,  (1654.  p.  253.)  Writ.  Whereas  we 
are  credibly  informed,  that  the  plague  is  in  the  house  of  T.  M.  of  your  Parish^ 
whereof  one  died;  and  whereof  also  we  are  informed,  that  divers  of  the  inhabi* 
tants  of  your  said  Parish  have  resorted  to  the  said  house,  both  after  and  before 
the  said  party  was  dead,  and  especially  two  children  in  the  house  of  I.  R.,  by 
reason  whereof  it  is  feared  that  they  are  sick,  and  so  by  reason  thereof  the 
sickness  is  like  to  increase  and  spread  further  in  the  town,  unless  there  be 
speedy  provision  made  for  the  preventing  thereof;  These  are  therefore,  in  the 
names  of  the  keepers  &c.,  straitly  to  charge  and  command  you  that  forthwith 
you  cause  the  said  house  so  infected  to  be  shut  up,  and  tliat  you  appoint  a 
warder  at  the  door,  to  keep  them  from  coming  forth  and  others  from  coming 
at  them;  and  that  you,  the  Church-wardens  and  overseers  of  the  poor,  be  care- 
ful that  the  parties  shut  up  be  sufficiently  provided  for  for  their  present  relief 
and  sustentation;  and  further  that  you  cause  the  said  1.  R.  and  his  family  to 
keep  themselves  within  their  own  doors,  and  that  in  the  meantime  he  forbear 
to  victual,  or  let  any  come  into  his  house  till  he  hath  further  orders;  And  of 
your  care  and  diligence  herein  we  do  expect  a  continual  account,  that  we  may 
give  further  directions  as  the  cause  shall  require;  And  we  are  further  to  advise 
the  parishioners  that  they  be  very  careful  not  to  mingle  themselves  with  those 
that  may  have  been  of  the  same  infected  house.  And  of  this  our  advertisement, 
we  require  you  to  give  special  notice,  whereof  fail  not,  &e.   Dated,  Ac, 
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776.   DUNBAR  r.  AUGUSTA 
Supreme  Court  of  Georgia.    1892 

90  Ga.  390,  17  S.  E.  907 

Before  Judge  Ronet.  Richmond  Superior  Court.  October  term, 
1891. 

WUliam  K.  Miller^  for  plaintiffs. 

John  S,  Damdson,  for  defendant. 

Bleckley,  Chief  Justice.  .  .  .  The  material  substance  of  the  peti- 
tion may  be  fairly  stated  thus:  The  plaintiffs  having  in  the  city  of 
Augusta  a  warehouse  and  a  large  quantity  of  grain  stored  therein,  much 
of  the  grain  was  wet  and  damaged  by  a  three  days'  flood  in  the  Savannah 
river,  which  commenced  on  September  10th.  Whilst  the  plaintiffs 
were  engaged  successfully  in  separating  the  dry  grain  from  the  wet  in 
order  to  dry  the  wet  and  save  it  from  total  loss  as  best  they  could, 
they  received  several  notices,  the  last  of  which,  dated  the  19th  of  Sep- 
tember, was  from  the  sanitary  inspector,  and  informed  them  that  their 
damaged  grain  and  other  articles  must  be  removed,  and  requesting 
them  to  have  it  removed  to  the  trash  pile  where  it  would  be  burnt  at 
once.  This  notice  purported  to  be  given  by  order  of  the  Board  of 
Health.  The  plaintiffs  refused  to  comply,  on  the  ground  that  their 
property,  although  damaged  by  the  flood,  was  still  of  considerable 
value  and  there  was  no  reason  why  they  should  be  required  to  throw 
it  away,  some  being  dry  and  some  wet.  .  .  .  They  were  brought  be- 
fore the  Recorder's  Court  of  Augusta  on  September  21st,  and  were 
there  tried  for  the  alleged  violation  of  a  certain  ordinance  declaring 
that  the  storage  of  damaged  or  unsound  com,  or  other  grain,  in  large 
quantities,  is  forbidden  under  the  penalty  of  not  exceeding  one  thousand 
dollars,  or  imprisonment  not  exceeding  six  months,  either  or  both  in 
the  discretion  of  the  recorder.  The  president  of  the  Board  of  Health 
was  in  attendance  at  the  recorder's  Court,  and  insisted  that  for  the 
public  health  and  welfare  it  was  best  that  the  order  of  the  Board  should 
be  carried  out.  The  recorder  decided  that  the  plaintiffs  must  do  this, 
and  passed  an  order  that  they  remove  all  damaged  grain  to  the  city 
trash  pile  or  outside  of  the  city  limits  within  three  days,  or  incur  the 
penalty  of  fifty  dollars  for  every  additional  twelve  hours  the  grain  was 
allowed  to  remain  unmoved.  Thereupon  the  plaintiffs,  as  assistance 
to  them  in  complying  with  the  decision  of  the  recorder,  requested  that 
the  city  carts  be  sent  immediately  to  their  warehouse  to  remove  the 
grain,  which  was  done.  The  carts  carried  the  grain  to  the  city  trash 
pile  where  it  was  burnt  and  destroyed  by  the  city  officials.  Against 
all  this  the  plaintiffs  protested,  and  to  none  of  it  did  they  assent.  The 
property  thus  taken  and  destroyed  was  over  eight  thousand  dollars 
in  value,  and  the  costs  to  the  plaintiffs  of  drayage,  etc.,  to  assist  in  the 
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removal  of  the  grain,  was  at  least  one  thousand  dollars,  the  total  damage 
being  S9,843.33,  none  of  which  has  been  paid. 

The  petition  recites  the  provision  of  the  Constitution  declaring  that 
private  property  shall  not  be  taken  or  damaged  for  public  purposes 
without  just  and  adequate  compensation  being  first  paid.  It  alleges 
that  the  plaintiff's  property  was  taken  and  destroyed  for  public  pur- 
poses; that  it  was  not  lawfully  adjudicated  to  be  a  nuisance,  or  that  it 
had  damaged  any  of  the  citizens.  .  .  .  Nowhere  in  the  petition  is  it 
alleged  that  the  grain  condemned  and  destroyed  was  not  a  nuisance 
or  was  not  dangerous  to  the  public  health.  ...  It  is  evident  that  the 
Board  of  Health  did  in  fact  consider  and  decide  that  the  grain  was 
dangerous  to  the  public  health.  .  .  .  What  was  done  by  the  Board  of 
Health  left  the  question  of  nuisance  open  to  be  contested  by  the  plain- 
tiffs if  they  chose  to  bring  such  an  action  as  would  put  that  question  in 
issue.  But  the  present  action,  as  we  have  seen,  neither  tenders  nor 
invites  any  issue  on  that  subject.  .  .  . 

But  it  is  said  that  even  if  the  grain  was  a  nuisance  dangerous  to 
the  public  health,  and  was  legally  condemned  as  such  and  properly 
destroyed  under  the  authority  of  the  municipal  government,  the 
plaintiffs  are  entitled  to  compensation  under  the  provision  of  the  Con- 
stitution which  the  petition  cites.  There  can  be  no  doubt  that  this  posi- 
tion is  not  well  taken.  To  destroy  property  because  it  is  a  dangerous 
nuisance  is  not  to  appropriate  it  to  a  public  use,  but  to  prevent  any  use 
of  it  by  the  owner  and  put  an  end  to  its  existence  because  it  could  not 
be  nised  consistently  with  the  maxim  "  sic  utere  tuo  ut  alienum  non 
laedas."  In  abating  nuisances  the  public  does  not  exercise  the  power 
of  eminent  domain,  but  the  police  power.  Judgment  affirmed. 


777.    MILLER  v.  HORTON 
Supreme  Judicial  Court  of  Massachusetts.    1891 

152  Ma««.  540,  26  N.  E,  100 
[Printed  post,  as  No.  1131.] 

778.    KIRK  V.  BOARD   OF  HEALTH 

Supreme  Court  of  South  Carouna.    1909 
83  8,  C.  372,  65  5.  E,  387 

Before  Aldrich,  J.,  Aiken,  February,  1909.  AfiSrmed.  Action  by 
Mary  v.  Kirk  against  H.  H.  Wyman,  M.D.,  et  al.,  as  Board  of  Health 
of  the  City  of  Aiken.  From  Circuit  order,  temporarily  restraining 
the  board  from  removing  the  plaintiff  to  the  pest  house,  the  defendants 
appeal. 
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The  Board  of  Health  of  the  city  of  Aiken,  after  investigation, 
reached  the  conclusion  that  Miss  Mary  V.  Kirk,  a  resident  of  the 
city,  was  afflicted  with  leprosy,  contagious  in  its  nature,  and  passed 
resolutions  requiring  her  to  be  removed  to  the  city  hospital  for  infec* 
tious  diseases.  Thereupon  Miss  Kirk  brought  this  action  for  in* 
junction,  alleging  in  her  complaint  that,  although  she  is  a  victim  of 
leprosy,  it  is  of  the  kind  known  as  anaesthetic  and  not  dangerous  to  the 
community;  that  she  is  a  woman  of  culture  and  refinement,  and  that 
the  place  to  which  the  board  of  health  requires  her  to  be  removed  is 
the  city  pest  house,  coarse  and  comfortless,  used  only  for  purposes  of 
incarcerating  negroes  having  smallpox  and  other  dangerous  and  infec- 
tious diseases;  that  the  house  adj<Miis  the  city  dumping  grounds,  where 
the  offal  of  the  city  is  deposited,  from  which  arise  foul  and  unhealthy 
odors.  Judge  Aldrich  on  the  complaint  issued  a  temporary  restraining 
order,  and  required  the  Board  of  Health  to  show  cause  why  a  tempo- 
rary injunction  should  not  be  granted  pending  the  hearing  of  the  cause. 
As  a  return  the  Board  of  Health  submitted  their  answer,  alleging: 
(1)  that  the  leprosy  afflicting  the  plaintiff  is  contagious  and  dangerous 
to  the  community;  (2)  that  they  had  resolved  on  compulsory  isolation 
outside  of  the  city  only  as  a  last  resort,  after  Miss  Kirk  had  refused  to 
leave  the  city;  (3)  that  the  city  council  at  their  instance  have  put  the 
city  hospital  in  good  condition  and  repair  for  Miss  Kirk's  temporary 
abode,  and  have  promised  to  build  for  her  a  comfortable  cottage,  sup- 
plied with  all  modem  conveniences,  as  soon  as  the  work  can  be  done; 
(4)  that  while  the  city  dumping  grounds  are  about  one  hundred  yards 
from  the  hospital,  the  foul  offal  is  not  deposited  there,  and  foul  and 
unhealthy  odors  do  not  arise  from  it;  (5)  that  they  have  discharged 
what  they  consider  to  be  their  duty  under  the  law  with  humanity  and 
courtesy.  After  hearing  many  affidavits  from  both  sides,  bearing  on 
the  issues  thus  made.  Judge  Aldrich  granted  a  temporary  injunction, 
restraining  the  Board  of  Health  from  removing  the  plaintiff  to  the  city 
hospital  or  pest  house.  The  order  contained,  however,  this  condition: 
"This  order  is  not  to  be  understood  as  interfering  with  the  Board  of 
Health  in  maintaining  such  quarantine  regulations  as  they  may  deem 
necessary  for  the  public  safety."    The  Board  of  Health  appealed.  .  .  . 

Messrs.  Hendersons,  for  appellant.  Ministerial  acts  of  board  of  health 
should  not  be  restrained.  .  .  .  Messrs.  Croft  &  Croft,  Sawyer  &  Owene 
and  J.  K.  P.  Bryan,  contra.  One's  Uberty  can  not  be  taken  without 
due  process  of  law.  .  .  . 

August  19,  1909.    The  opinion  of  the  Court  was  delivered  by 

Mr.  Justice  Woods  [after  stating  the  case  as  above]. 

The  principles  of  constitutional  law  governing  health  regulations  by 
statute  and  municipal  ordinance  may  be  thus  stated: 

First,  Statutes  and  ordinances  requiring  the  removal  or  destruction 
of  property  or  the  isolation  of  infected  persons,  when  necessary  for  the 
protection  of  the  public  health,  do  not  violate  the  constitutional  guar- 
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antee  of  the  right  of  the  enjoyment  of  liberty  and  property,  because 
neither  the  right  to  liberty  nor  the  right  of  property  extends  to  the  use 
of  liberty  or  property  to  the  injury  of  others.  The  maxim  "  sic  utere  tuo 
ut  alienum  non  laedas"  applies  to  the  person  as  well  as  to  the  property 
of  the  citizen.  The  individual  has  no  more  right  to  the  freedom  of 
spreading  disease  by  carrying  contagion  on  his  person  than  he  has  to 
produce  disease  by  maintaining  his  property  in  a  noisome  condition. 

Second,  The  State  must  of  necessity  lodge  the  power  somewhere  to 
ascertain  in  the  first  instance,  and  act  with  promptness  when  the  public 
health  is  endangered  by  the  unhealthf ul  condition  of  the  person  or  the 
property  of  the  individual;  and  the  creation  by  legislative  authority 
of  boards  of  health,  with  the  discretion  lodged  in  them  of  summary  in- 
quiry and  action,  is  a  reasonable  exercise  of  the  poUce  power.  From 
tiiis  it  follows  that  the  rules  and  resolutions  within  the  scope  of  the 
authority  of  such  boards  have  the  force  of  legislative  enactment.  .  .  . 

Third,  Arbitrary  power  over  persons  and  property  could  not  be  con- 
ferred on  a  board  of  health,  and  no  attempt  is  made  in  the  Constitu- 
tion or  Statutes  to  confer  such  power.  On  the  contrary,  it  is  implied 
in  all  such  legislation  that  the  board  shall  exercise  the  police  power 
conferred  in  view  of  the  constitutional  guaranty  that  no  person  shall 
be  deprived  of  life,  liberty  or  property  without  due  process  of  law,  or 
be  denied  the  equal  protection  of  the  laws.  It  is  always  implied  that 
the  power  conferred  to  interfere  with  these  personal  rights  is  limited 
by  public  necessity.  From  this  it  follows  that  boards  of  health  may  not 
deprive  any  person  of  his  property  or  his  liberty,  unless  the  depriva- 
tion is  made  to  appear,  by  due  inquiry,  to  be  reasonably  necessary  to 
the  pubUc  health;  and  such  inquiry  must  include  notice  to  the  person 
whose  property  or  liberty  is  involved,  and  the  opportunity  to  him  to  be 
heard,  unless  the  emergency  appears  to  be  so  great  that  such  notice 
and  hearing  could  be  had  only  at  the  peril  of  the  public  safety. 

Fowih,  To  the  end  that  personal  Uberty  and  property  may  be  pro- 
tected against  invasion  not  essential  to  the  public  health,  —  not  required 
by  public  necessity,  —  the  regulations  and  proceedings  of  boards  of 
health  are  subject  to  judicial  review,  by  an  action  for  damages  or  for 
injunction  or  other  appropriate  proceedings,  according  to  the  circum- 
stances. In  passing  upon  such  regulations  and  proceedings,  the  Courts 
consider,  first,  whether  interference  with  personal  Uberty  or  property 
was  reasonably  necessary  to  the  public  health,  and,  second,  if  the  means 
used  and  the  extent  of  the  interference  were  reasonably  necessary  for 
the  accomplishment  of  the  purpose  to  be  attained.  .  .  . 

In  applying  these  principles,  it  is  to  be  borne  in  mind  that  the  case 
under  consideration  is  unusual,  imposing  upon  the  Aiken  Board  of 
Health  a  delicate  and  unpleasant  duty.  Miss  Kirk  is  not  only  a  lady 
of  refinement,  highly  esteemed  in  the  community,  but  she  is  quite 
advanced  in  years.  .  .  .  That  she  is  afflicted  with  anaesthetic 
leprosy  contracted  while  engaged  in  missionary  work  in  Brazil  is  ad- 
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mitted.  While  there  is  a  strong  showing  that  the  anaesthetic  form  of 
the  disease  is  only  slightly  contagious,  yet,  when  the  distressing  nature 
of  the  malady  is  regarded,  it  seems  manifest  that  the  Board  were  well 
within  their  duty  in  requiring  the  victim  of  it  to  be  isolated.  The  case 
then  turns  on  whether,  under  principles  above  stated,  plaintiff  has 
made  a  prima  facie  showing  that  the  manner  of  the  isolation  was  so 
clearly  beyond  what  was  necessary  to  the  public  protection,  that  the 
Court  ought  to  enjoin  it  as  arbitrary.  .  .  .  Nothing  but  necessity  would 
justify  the  Board  of  Health  in  requiring  it,  and  we  think  there  is  a  strong 
prima  facie  showing  that  there  was  no  good  reason  to  conclude  that  such 
necessity  existed. 

2.  We  agree  with  the  Circuit  Judge  also  on  the  point  that  an  action 
for  damages  against  the  members  of  the  Board  of  Health  as  individuals 
would  not  afford  the  plaintiff  an  adequate  remedy.  In  some  jurisdic- 
tions it  has  been  held  that  the  members  of  a  board  of  health  incur  per- 
sonal liability  for  a  mistake  in  destroying  property  on  the  ground  that 
it  is  dangerous,  when  in  fact  it  is  not.  ...  In  this  State  it  must  be 
held  on  the  authority  of  White  v.  City  of  Charleston,  2  Hill  576,  that 
the  members  of  a  board  of  health  are  not  personally  liable  for -errors 
in  their  official  conduct,  when  they  exercise  their  honest  judgment. 
Personal  liability  depends  on  proof  of  bad  faith.  True,  bad  faith  may 
be  shown  by  evidence  that  the  official  action  was  so  arbitrary  and 
unreasonable  that  it  could  not  have  been  taken  in  good  faith,  but  there 
is  no  such  showing  in  this  case.  .  .  . 

Careful  consideration  of  the  record  leads  us  to  the  conclusion  that 
this  is  an  exceptional  case,  and  that  the  order  for  the  temporary  in- 
junction, carefully  guarded  as  it  was  in  its  terms,  was  not  improvidently 
made.  The  judgment  of  this  Court  is,  that  the  judgment  of  the  Cir- 
cuit Court  should  be  affirmed. 

Mr.  Justice  Hydrick,  dissenting.  I  feel  constrained  to  dissent  from 
the  decision  of  the  Court  in  this  case.  In  the  main,  I  concur  in  the  state- 
ment of  the  principles  of  the  law  applicable  in  the  consideration  by  the 
Courts  of  municipal  ordinances  and  regulations  of  boards  of  health, 
as  laid  down  by  Mr.  Justice  Woods.  .  .  .  The  principal  ground  of  my 
dissent,  however,  is  upon  the  point  upon  which  the  decision  is  mainly 
rested,  to  wit:  whether  "plaintiff  has  made  a  prima  facie  showing  that 
the  manner  of  the  isolation  was  so  clearly  beyond  what  was  necessary 
to  the  public  protection,  that  the  Court  ought  to  enjoin  it  as  arbi- 
trary." ...  It  does  not  follow  that  the  Board  should  be  enjoined,  on 
a  mere  possibility,  in  the  exercise  of  their  honest  judgment  as  to  what 
was  necessary  for  the  protection  of  public  health.  .  .  .  The  maxim 
"Salus  populi  est  suprema  lex"  is  the  foundation  of  all  police  law,  and 
to  it,  even  rights  of  property  and  of  liberty,  which  are  protected  by  the 
Constitution  must  give  way.  When  danger  threatens  the  common- 
wealth, there  arises  that  overruling  "necessity"  which  "knows  no  law." 
It  is  the  principle  in  which  authority  is  foimd  for  compulsory  vaccina- 
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tion  laws,  wliich  have  been,  without  exception,  so  far  as  I  know,  sus- 
tained by  the  Courts,  notwithstanding  the  victim  is  always  made 
more  or  less  sick,  and  may  even  suffer  death,  as  a  consequence.  .  .  . 
I  do  not  think  the  plaintiff  has  made  a  prima  facie  showing  entitling 
her  to  injunctive  relief,  and  I  think  the  precedent  a  dangerous  one  and 
unnecessary  to  the  protection  of  any  right  of  the  plaintiff  under  the 
law,  and,  therefore,  the  order  of  the  Circuit  Judge  should  be  reversed. 


Topic  5.    Sundry  Dangers 

780.  GiLBEBT  V.  Stone.  (1648.  Aleyn,  35.)  In  trespass  for  breaking  of  a 
house  and  close,  the  defendant  pleaded,  that  12  homines  ignoti  mode  guenino 
armati  tantum  minabantur  ei  quod  de  vitae  suae  amissione  dubitabat,  and 
after  requirebant  &  compulsabant  the  defendant  to  goe  with  them  to  the  house, 
quodque  ob  timorem  minarum  &  per  mandatum  &  oompulsionem  dictonim 
12  hominum  he  did  enter  the  said  house,  and  returned  immediately  through 
the  said  close,  which  is  the  same  trespass,  &c.  And  upon  demurrer,  without 
argument,  it  was  adjudged  no  plea;  for  one  cannot  justifie  a  trespass  upon  an- 
other for  fear,  and  the  defendant  hath  remedy  against  those  that  compelled 
him:  also  that  the  manner  of  the  pleading  was  naught,  because  he  did  not  shew 
that  the  way  to  the  house  was  through  the  close. 

781.  Chables  Vineb.  A  General  Abridgment  of  Law  and  Equity,  "Tres- 
pass." (I.  a)  (K.  a)  (2d  ed.,  1793,  vol.  XX,  pp.  514,  515.)  In  trespass  quare 
clausum  fregit  called  S.  in  the  parish  of  D.,  if  defendant  justifies  because  his 
sheep  were  stolen  by  persons  unknown  and  that  the  plaintiff  afterwards  chased 
the  said  sheep  with  his  own  sheep  in  the  same  parish,  and  that  he  [defendant] 
suspected  that  his  sheep  were  chased  into  the  said  close  of  the  plaintiff,  in  which, 
&c.  and  upon  this  he.  went  into  the  said  close  where,  &c.  to  search  for  his  sheep, 
and  not  finding  them  there,  he  went  out  of  the  close  as  soon  as  he  could,  doing 
as  little  damage  in  going  and  returning  as  he  could,  —  This  is  not  a  good  justi- 
fication, because  he  did  not  enter  to  search  for  the  felon,  which  was  for  the 
Commonwealth,  but  for  his  private  interest,  to  inquire  for  his  goods:  for  by 
the  same  reason  he  may  come  into  the  lands  of  any  other  man,  with  a  pretence 
to  search  for  his  goods.  And  here  he  does  not  show  any  cause  of  suspicion  that 
the  sheep  were  in  this  close.  Mich.  1649,  between  Toplady  and  Scaley.  Ad- 
judged upon  demurrer  per  totam  Curiam  praeter  Justice  Jebmtn,  who  was  e 
contra.    Intratur,  Mich.  24  Car.  Rot.  596.  .  .  . 

782.  Scott  0.  Shephebu.  (1773.  2W.  Bl.  892.)  [The  facts  are  stated  anie, 
in  No.  10,  Vol.  I.]  Blackstone,  J.  ...  In  strictness  of  law.  Trespass  would  lie 
against  Ryal,  the  immediate  actor  in  this  unhappy  business.  Both  he  and 
Willis  have  exceeded  the  boimds  of  self-defence,  and  not  used  sufficient  cir- 
cumspection in  removing  the  danger  from  themselves  The  throwing  it  across, 
the  Market-house,  instead  of  brushing  it  down,  or  throwing  it  out  of  the  open 
sides  in  the  street  (if  it  was  not  meant  to  continue  the  sport  as  't  is  called),  was 
at  least  an  unnecessary  and  incautious  act.  Not  even  menaces  from  others  are 
sufficient  to  justify  a  trespass  against  a  third  person.  Much  less  a  fear  of  dan- 
ger to  either  his  goods  or  his  person :  —  nothing  but  inevitable  necessity. 
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783.  Brttch  V,  Cabtbb.  (1867.  32  N.  J.  L.  554,  560.)  Woodhull,  J. 
The  seventh  [exception]  is,  that  the  judge  refused  to  charge,  "that  at  a  funeral 
at  a  church,  as  was  the  fact  in  this  case,  any  person  driving  a  team  of  horses  to 
a  carnage  in  the  funeral  procession,  has  a  right,  when  the  procession  reaches  the 
church,  to  tie  his  horses  to  any  vacant  post  in  the  public  highway,  erected  for 
that  purpose  by  those  who  frequent  the  church,  and,  if  in  order  to  do  this,  it 
becomes  necessary  to  remove  a  horse  standing  near  by  to  the  next  post,  he  has  a 
perfect  right  to  remove  such  horse,  provided  he  removes  him  in  a  skilful  and 
proper  manner,  aifd  properly  and  securely  fastens  him  to  the  post  to  which  he 
removes  him.  .  .  .  The  answer  to  this  miist  unquestionably  be  the  same  as 
that  given  by  the  Court  below.  The  defendants  neither  had,  nor  could  have, 
any  such  legal  right  as  that  claimed  for  them  in  this  case,  for  the  plain  reason 
that  the  existence  of  such  a  right  would  be  utterly  inconsistent  with,  and  de- 
structive of,  the  inherent  legal  rights  of  the  owner  of  the  horse.  ...  To  hold 
that  one  man  may  lawfully,  for  his  own  pleasiu^,  or  convenience,  make  use 
of,  or  in  any  way  interfere  with,  the  property  of  another,  without  his  fwrmis- 
sioQ,  would  be  to  introduce,  into  the  law  of  profwrty,  a  doctrine  at  once  novel 
and  dangerous. 

7S4.  R.  V,  Dudley  and  Stephens.  (1884.  L.  R.  14  Q.  B.  D.  273;  the  two 
defendants,  in  a  boat  after  a  shipwreck,  had  killed  a  boy  and  eaten  his  flesh, 
to  save  their  own  lives.)  Lord  Coleridob,  C.  J.  The  prisoners  put  to  death  a 
weak  and  uncHending  boy  upon  the  chance  of  preserving  their  own  lives  by 
feeding  upon  his  flesh  and  blood  after  he  was  killed,  and  with  a  certainty  of 
depriving  him  of  any  possible  chance  of  survival.  The  verdict  finds  in  terms 
that  ''if  the  men  had  not  fed  upon  the  body  of  the  boy,  they  would  probably 
not  have  survived,"  and  that  'Hhe  boy,  being  in  a  much  weaker  condition,  was 
likely  to  have  died  before  them."  .  .  . 

It  is  said  that  it  follows,  from  various  definitions  of  murder  in  books  of  au- 
thority —  which  definitions  imply,  if  they  do  not  state,  the  doctrine  —  that,  in 
order  to  save  your  own  life  you  may  lawfully  take  away  the  life  of  another, 
when  that  other  is  neither  attempting  nor  threatening  yours,  nor  is  ^ilty  of 
any  illegal  act  whatever  towards  you  or  any  one  else.  But  if  these  definitions 
be  looked  at,  they  will  not  be  found  to  sustain  the  contention.  .  .  .  The 
doctrine  contended  for  receives  no  support  from  the  great  authority  of  Lord 
Hale.  It  is  plain  that  in  his  view  the  necessity  which  justifies  homicide  is  that 
<Hily  which  has  always  been,  and  is  now,  considered  a  justification.  "In  all 
these  cases  of  homicide  by  necessity,"  says  he,  "as  in  pursuit  of  a  felon,  in 
killing  him  that  assaults  to  rob,  or  comes  to  bum  or  break  a  house,  or  the 
like,  which  are  in  themselves  no  felony  "  (1  Hale,  Pleas  of  the  Crown,  491). 
Again,  he  says  that  the  necessity  which  justifies  homicide  is  of  two  kinds: 
"(1)  That  necessity  which  is  of  a  private  nature;  (2)  That  necessity  which 
relates  to  the  public  justice  and  safety.  The  former  is  that  necessity  which 
obligeth  a  man  to  his  own  defence  and  safeguard.  ...  (1)  As  touching  the 
first  of  these,  namely,  homicide  in  defence  of  a  man's  own  life,  which  is 
usually  styled  se  defendando."  ...  In  the  chapter  in  which  he  deals  with 
the  exemption  created  by  compulsion  or  necessity,  he  thus  expresses  himself 
(p-  51):  "If  a  man  be  desperately  assaulted  and  in  peril  of  death,  and  cannot 
otherwise  escape,  unless  to  satisfy  his  assailant's  fury  he  will  kill  an  innocent 
person  then  present,  the  fear  and  actual  force  will  not  acquit  him  of  the 
crime  and  punishment  of  murder  if  he  commit  the  fact,  for  he  ought  rather  to 
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die  himself  than  to  kill  an  innocent;  but  if  he  cannot  otherwise  save  his  own 
life,  the  law  permits  him  in  his  own  defence  to  kill  the  assailant."  .  .  .  Lord 
Hale  in  the  following  chapter  deals  with  the  position  asserted  by  the  casuists, 
and  sanctioned,  as  he  says,  by  Grotius  and  Puffendorf ,  that  in  a  case  of  extreme 
necessity,  either  of  hunger  or  clothing,  'Hheft  is  no  theft,  or  at  least  not  pun- 
ishable as  theft;  and  some  even  of  our  own  lawyers  have  asserted  the  same;" 
"  but/'  says  Lord  Hale,  "  I  take  it  that  here  in  England  that  rule,  at  least  by  the 
laws  of  England,  is  false;  and  therefore  if  a  person,  being  under  neoeseity  for 
want  of  victuals  or  clothes,  shall  upon  that  account  clandestinely  and  animo 
furandi  steal  anothet  man's  goods,  it  is  a  felony  and  a  crime  by  the  laws  of 
England  punishable  with  death"  (1  Hale  P.  C.  54).  .  .  . 

The  one  real  authority  of  former  times  is  Lord  Bacon,  who  in  his  commen- 
tary on  the  maxim,  "Neoessitas  inducit  privilegiimi  quoad  jura  privata,"  lays 
down  the  law  as  follows:  ''Necessity  carrieth  a  privilege  in  itself.  Necessity 
is  of  three  sorts,  —  necessity  of  conservation  of  life,  necessity  of  obedience, 
and  necessity  of  the  act  of  God  or  of  a  stranger.  First,  of  conservation  of 
life.  If  a  man  steals  viands  to  satisfy  his  present  himger,  this  is  no  felony  nor 
larceny.  So  if  divers  be  in  danger  of  drowning  by  the  casting  away  of  some 
boat  or  barge,  and  one  of  them  get  to  some  plank  or  on  the  boat's  side,  to  keep 
himself  above  water,  and  another  to  save  his  life  thrust  him  from  it,  whereby 
he  is  drowned,  this  is  neither  se  defendendo  nor  by  misadventure,  but  justifi- 
able." On  this  it  is  to  be  observed  that  Lord  Bacon's  proposition  that  stealing 
to  satisfy  himger  is  no  larceny  is  hardly  supported  by  Stausdforde,  whom  he 
cites  for  it,  and  is  expressly  contradicted  by  Lord  Hale  in  the  passage  already 
cited.  And  for  the  proposition  as  to  the  plank  or  boat,  it  is  said  to  be  derived 
from  the  canonists;  at  any  rate  he  cites  no  authority  for  it,  and  it  must  stand 
upon  his  own.  Lord  Bacon  was  great  even  as  a  lawyer;  but  it  is  permissible 
to  much  smaller  men,  relying  upon  principle  and  on  the  authority  of  others 
the  equal  and  even  the  superiors  of  Lord  Bacon  as  lawyers,  to  question  the 
soundness  of  his  dictum.  .  .  . 

Now,  except  for  the  purpose  of  testing  how  far  the  conservation  of  a  man's 
own  lifcf  is  in  all  cases  and  under  all  circimistances  an  absc^ute,  unqualified,  and 
paramount  duty,  we  exclude  from  our  consideration  aU  the  incidents  of  war. 
We  are  dealing  with  a  case  of  private  homicide,  not  one  imposed  upon  men  in 
the  service  of  their  sovereign  or  in  the  defence  of  their  country.  Now  it  is  ad- 
mitted that  the  deliberate  killing  of  this  unoffending  and  unresisting  boy  was 
clearly  murder,  imless  the  killing  can  be  justified  by  some  well-recognized  ex- 
cuse admitted  by  the  law.  It  is  further  admitted  that  there  was  in  this  case  no 
such  excuse,  unless  the  killing  was  justified  by  what  has  been  called  necessity. 
But  the  temptation  to  the  act  which  existed  here  was  not  what  the  law  has 
ever  caUed  necessity.  ...  It  is  not  needful  to  point  out  the  awful  danger  of 
admitting  the  principle  which  has  been  contended  for.  Who  is  to  be  the  judge 
of  this  sort  of  necessity?  Is  it  to  be  strength,  or  intellect,  or  what?  It  is  plain 
that  the  principle  leaves  to  him  who  is  to  profit  by  it  to  determine  the  necessity 
which  will  justify  him  in  deliberately  taking  another's  life  to  save  his  own.  In 
this  case  the  weakest,  the  yoimgest,  the  most  tmresisting  was  chosen.  Was  it 
more  necessary  to  kill  him  than  one  of  the  grown  men?  The  answer  must  be, 
No. 

"  So  spake  the  Fiend;  and  with  necessity. 
The  tyrant's  plea,  excused  his  devilish  deeds." 
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It  is  not  suggested  that  in  this  particular  case  the  "deeds"  were  "devil- 
ish;'' but  it  is  quite  plain  that  such  a  principle,  once  admitted,  might  be  made 
the  legal  cloak  for  unbridled  passion  and  atrocious  crime.  .  .  . 


785.  DEWEY  »,  WHITE 

Nisi  Prius.    1827 
M.&M.56 

This  was  an  action  of  trespass  for  forcing  and  throwing  a  stack  of 
chimneys  upon  the  roof  of  the  plaintiff's  house,  and  damaging  and 
injuring  the  same. 

Pleas,  not  guilty;  and  a  justification  in  substance  that  the  chimneys 
were  i>art  of  a  house  of  one  J.  C,  adjoining  a  highway  in  the  parish  of 
St.  Andrew's  Holbom,  and  adjoining  to  the  house  of  the  plaintiff,  and 
near  to  certain  other  houses;  and  that  the  house  of  the  said  J.  C.  was 
then  recently  damaged  and  consumed  by  fire;  and  the  said  chimneys 
were,  by  reason  of  the  said  fire,  in  a  ruinous  and  dangerous  state,  and 
in  great  and  immediate  danger  of  falling  in  and  upon  the  said  high- 
way, and  in  and  upon  the  said  other  houses,  and  thereby  of  doing  great 
bodily  injury  to,  and  destroying  the  lives  of.  His  Majesty's  subjects 
passing  along  the  said  highway,  and  inhabiting  the  said  dwelling- 
houses;  and  it  thereby  became  necessary,  for  the  safety  of  His  Majesty's 
said  subjects,  immediately  to  remove  the  said  chimneys;  whereupon  the 
said  defendants  did  remove  and  throw  down  the  said  chimneys,  and 
thereby  did  unavoidably  damage  the  house  of  the  said  plaintiff.  Repli- 
cation, de  injuria,  &c.,  and  issue  thereon. 

The  defendants  were  firemen  belonging  to  the  British  Fire  Office, 
and  the  houses  of  J.  C.  and  of  the  defendant  adjoined  a  frequented 
thoroughfare  for  foot  passengers  in  Holbom. 

Upon  the  plaintiff's  counsel  contending  that  the  plea,  if  made  out, 
was  no  defence  to  the  action. 

Best,  C.  J.,  said.  That  question  is  upon  the  record;  but  I  have  no 
hesitation  in  declaring  my  opinion  now,  that  the  plea,  if  made  out,  is 
a  good  answer  to  the  action.  In  analogy  to  the  doctrine  of  nuisances, 
and  the  cases  of  captains  of  ships  throwing  overboard  the  cargoes  to 
save  the  lives  of  the  crews,  I  think  it  was  the  duty  and  right  of  these 
defendants  to  remove  these  chimneys,  and  to  prevent  their  remaining 
to  endanger  the  lives  of  His  Majesty's  subjects. 

The  trial  proceeded,  and  the  defendants  obtained  a  verdict,  in  which 
the  plaintiff  acquiesced. 

Taddy,  Serjt.,  and  D.  Pollock,  for  the  plaintiff. 

Vaughan,  Serjt.,  and  Brodrick,  for  the  defendant. 
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786.  CAMPBELL  t.  RACE 
Supreme  Judicial  Court  of  Massachusetts.    1851 

7  Cush,  408. 

This  was  an  action  of  trespass  for  breaking  and  entering  the  plain- 
tiff's close  in  the  town  of  Mount  Washington,  and  was  tried  in  the 
Court  of  Common  Pleas,  before  Byington,  J.  The  defendant  pleaded 
the  general  issue,  and  specified-  in  defence  a  right  of  way  of  necessity, 
resulting  from  the  impassable  state  of  the  adjoining  highway,  by 
obstructions  with  snow.  The  defendant  introduced  evidence  in  sup- 
port of  his  plea.  .  .  .  But  the  judge  ruled,  that  these  facts  constituted 
no  defence  to  the  action;  and  a  verdict  having  been  returned  accordingly 
for  the  plaintiff,  the  defendant  alleged  exceptions. 

W.  Porter  and  J.  C.  WolcoU,  for  the  defendant.  /.  Sumner,  for  the 
plaintiff. 

The  opinion  was  delivered  at  September  term,  1852. 

BiGELOW,  J.  It  is  not  controverted  by  the  counsel  for  the  plaintiff, 
that  the  rule  of  law  is  well  settled  in  England,  that  where  a  highw^ay 
becomes  obstructed  and  impassable  from  temporary  causes,  a  traveller 
has  a  right  to  go  extra  mam  upon  adjoining  lands,  without  being  guilty 
of  trespass.  The  rule  is  so  laid  down  in  the  elementary  books,^  and  it 
is  fully  supported  by  the  adjudged  cases.  Henn's  Case;  Absor  v, 
French,^  Young  v,  Waterpark,^  Taylor  t.  Whitehead,  Bullard  «.  Harri- 
son.^ The  rule  itself  is  founded  on  the  established  principles  of  the 
common  law,  and  is  in  accordance  with  the  fixed  and  uniform  usage 
of  the  community.  .  .  . 

The  plaintiff's  counsel  is  under  a  misapprehension  in  supposing  that 
the  authorities  in  support  of  the  rule  rest  upon  any  peculiar  or  excep- 
tional principle  of  law.  They  are  based  upon  the  familiar  and  well- 
settled  doctrine,  that  to  justify  or  excuse  an  alleged  trespass,  inevitable 
necessity  or  accident  must  be  shown.  If  a  traveller  in  a  highway,  by 
unexpected  and  unforeseen  occurrences,  such  as  a  sudden  flood,  heavy 
drifts  of  snow,  or  the  falling  of  a  tree,  is  shut  out  from  the  travelled 
paths,  so  that  he  cannot  reach  his  destination,  without  passing  upon 
adjacent  lands,  he  is  certainly  under  a  necessity  so  to  do.  It  is  essen- 
tial to  the  act  to  be  done,  without  which  it  cannot  be  accomplished. 
Serious  inconveniences,  to  say  the  least,  would  follow,  especially  in  a 
climate  like  our  own,  if  this  right  were  denied  to  those  who  have  occa- 
sion to  pass  over  the  public  ways.  Not  only  would  intercourse  and  busi- 
ness be  sometimes  suspended,  but  life  itself  would  be  endangered.  .  .  . 

1  3  Bl.  Com.  36  ;  Woohych  on  Ways,  50,  51 ;  3  Cruise  Dig.  89  ;  Well- 
beloved  on  Ways,  38. 

«  2  Show.  28.  •  lIxL  Raym.  726. 

«  4  M.  &  S.  387,  393. 
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Such  a  temporary  and  unavoidable  use  of  private  property,  must  be 
regarded  as  one  of  those  incidental  burdens  to  which  all  property  in  a 
civilized  community  is  subject.  .  .  .  The  rule  does  not,  therefore,  violate 
the  principle  that  individual  convenience  must  always  be  held  sub« 
ordinate  to  private  rights,  but  clearly  faUs  within  that  maxim,  which 
makes  public  convenience  and  necessity  paramount.  .  .  . 

From  what  has  already  been  said,  the  limitations  and  restrictions  of 
the  right  to  go  upon  adjacent  lands  in  case  of  obstructions  in  the  high- 
way can  be  readily  inferred.  Having  its  origin  in  necessity,  it  must 
be  limited  by  that  necessity;  cessante  rationed  cessat  ipsa  lex.  Such  a 
right  is  not  to  be  exercised  from  convenience  merely,  nor  when,  by  the 
exercise  of  due  care,  after  notice  of  obstructions,  other  ways  may  be 
selected  and  the  obstructions  avoided.  But  it  is  to  be  confined  to 
those  cases  of  inevitable  necessity  or  unavoidable  accident,  arising 
from  sudden  and  recent  causes  which  have  occasioned  temporary  and 
impassable  obstructions  in  the  highway.  ...  In  the  case  at  bar,  this 
question  was  wholly  withdrawn  from  the  consideration  of  the  jury,  by 
the  ruling  of  the  court.  It  will  therefore  be  necessary  to  send  the  case 
to  a  new  trial  in  the  Court  of  Common  Pleas.      Exceptiona  sustained. 


787.    SPADE  V.  LYNN  &  BOSTON  RAILROAD  COMPANY 
Supreme  Judicial  Court  op  Massachusetts.    1899 

172  Mass,  488,  52  N.  E.  747 

Tort,  for  personal  injuries  sustained  by  the  plaintiff,  while  a  passen- 
ger on  the  defendant's  car,  through  the  alleged  negligence  of  the  defend- 
ant. After  the  former  decision,  the  case  was  tried  in  the  Superior 
Court,  before  Dewey,  J, 

The  jury  returned  a  verdict  for  the  plaintiff;  and  the  defendant 
alleged  exceptions.    The  facts  appear  in  the  opinion. 

C.  K.  Cobb,  for  the  defendant. 

S.  L,  Whipple,  (W.  R.  Sears  with  him,)  for  the  plaintiff. 

Holmes,  J.  This  is  an  action  for  personal  injuries  which  already  has 
been  before  the  Court.  168  Mass.  285  [ante,  No.  36].  At  the  second 
trial  the  evidence  was  that  the  defendant's  conductor  in  removing  a 
drunken  man  from  the  car  jostled  another  drunken  man  who  was 
standing  in  front  of  the  plaintiff,  and  threw  him  upon  her.  The  fall 
upon  her  seems  to  have  been  a  trifling  matter,  taken  by  itself,  but  the 
fright  caused  by  that  and  the  rest  of  the  occurrences  in  the  car  resulted 
in  physical  injury.  The  case  comes  up  again  upon  exceptions.  The 
judge  was  asked  to  direct  a  verdict  for  the  defendant.  We  find  some 
difficulty  in  seeing  upon  what  ground  the  jury  were  warranted  in  find- 
ing for  tiie  plaintiff.  So  far  as  appears,  the  conductor  was  acting  rightly 
m  putting  the  drunken  man  off  the  car.    As  against  the  plaintiff,  he 
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was  doing  one  of  the  things  which  she  had  to  contemplate  as  liable  to 
happen  when  she  got  into  the  car.  We  all  know  that,  if  people  are 
standing  in  the  passageway  of  a  street  car,  you  cannot  remove  a  man 
forcibly  through  the  passageway  without  more  or  less  contact.  If 
the  fall  upon  the  plaintiff  was  the  necessary  consequence  of  a  lawful 
and  reasonable  act,  then  it  was  one  of  the  risks  which  she  assumed 
when  she  took  her  passage. 

It  is  a  question  which  deserves  more  discussion  than  it  has  received, 
whether  a  man  is  answerable  for  an  injury  inflicted  upon  an  innocent 
stranger  knowingly,  or  with  sufficient  notice  of  the  danger,  if  the  injury 
is  an  imavoidable  incident  of  lawful  self-protection.  It  might  be  said, 
and  it  has  been  held,  when  it  is  a  question  of  paying  damages,  that  a 
man  cannot  shift  his  misfortunes  to  his  neighbor's  shoulders.  Gilbert 
V.  Stone,  Aleyn,  35;  s.  c.  Style,. 72  [ante.  No.  780].  Scott  «.  Shepherd, 
2  W.  Bl.  892,  896  [ante,  No.  782].  Cooley,  Torts,  115.  See  McLeod 
9.  Jones,  105  Mass.  403,  405;  Miller  v.  Horton,  152  Mass.  540,  547 
[ante,  No.  777];  Pierce  v.  Cunfu-d  Steamship  Co.,  153  Mass.  87,  90; 
Whalley  v,  Lancashire  &  Yorkshire  Railway,  13  Q.  B.  D.  131.  And 
compare  the  rules  as  to  duress  in  contracts  and  conveyances.  Fairbanks 
V.  Snow,  145  Mass.  153,  155.  On  the  other  hand,  the  contrary  has  been 
intimated  in  a  case  of  shooting  in  self-defence,  the  injury  to  the  third 
person  being  treated  on  the  footing  of  accident.  Morris  v.  Piatt,  32 
Conn.  75,  84.  See  Bacon's  Maxims,  Reg.  V.  &  VI. ;  Add.  Torts,  (6th 
ed.)  380,  383.  And  the  right  to  pull  down  a  house  when  the  destruction 
is  necessary  to  stop  a  fire,  as  it  usually  is  stated,  looks  the  same  way. 
See  Taylor  v.  Plymouth,  8  Met.  462,  465  [ante.  No..  771];  American 
Print  Works  v.  Lawrence,  3  Zabr.  590,  613.  The  alleged  immunity  for 
the  necessary  destruction  of  a  building  suggests  that  perhaps  the 
question  cannot  be  answered  in  general  terms,  and  that  one  pK>ssible 
distinction  may  be  found  where  the  parties  have  a  common  interest, 
even  though  the  act  done  in  furtherance  of  it  may  cause  more  harm 
than  good  to  the  plaintiff.  Perhaps  it  would  be  unsafe  to  find  any 
countenance  to  such  a  distinction  in  decisions  as  to  the  rights  of  land- 
owners or  officials  in  diking  against  water  when  it  appears  as  a  common 
enemy.  The  King  v.  Sewer  Commissioners,  8  B.  &  C.  355.  Nield  r. 
London  &  Northwestern  Railway,  L.  R.  10  Ex.  4.  Compare  Whalley  r. 
Lancashire  &  Yorkshire  Railway,  13  Q.  B.  D.  131.  But  when  we  go 
a  step  further,  and  take  a  case  like  the  present,  where  all  parties  con- 
cerned are  in  a  conveyance,  and  to  maintain  order  and  keep  the  car 
clear  of  obnoxious  persons  is  the  defendant's  right,  and  its  duty  to  the 
plaintiff  and  the  other  passengers,  no  passenger  can  complain  of  any 
consequence  which  the  performance  of  that  duty  necessarily  entails. 
We  assume  for  present  purposes  that  carriers  of  passengers  owe  the 
same  degree  of  care  in  respect  of  such  matters  as  they  owe  in  respect 
of  the  construction  and  management  of  their  vehicles;  but  if  that  care 
is  shown,  probably  the  injury  must  be  regarded  as  an  inevitable  acci- 


No.  788     B.    (l)   PROTECTION  AGAINST  NATURAL   CALAMITIES      289 

dent.  As  to  whether  there  was  any  negligence  in  the  manner  of  expell- 
ing the  drunken  man,  or  otherwise,  we  will  go  no  further  than  to  say 
that  it  has  not  been  pointed  out  to  us.  We  need  not  decide  the  question, 
as  there  must  be  a  new  trial  for  another  reason.  .  .  . 

Exceptions  svMained, 


788.    M'KEESPORT  SAWMILL  CO.  v.  PENNSYLVANIA 

COMPANY 

United  States  Circuit  Court,  Western  District  op 

Pennsylvania.    1903 

122  Fed.  184 

Rule  for  New  Trial. 

W.  S.  DakeU,  for  the  rule.    Alex  A.  Patterson,  opposed. 

Archbald,  District  Judge.  This  is  an  action  of  trover.  [A  coal  barge 
of  the  plaintiff's,  having  slipped  its  moorings,  floated  down  a  stream  at  a 
time  of  high  water,  without  any  person  in  charge,  and  became  lodged 
against  the  false  work  of  the  defendant's  railroad  bridge,  catching  and 
holding  back  a  large  quantity  of  slush  ice,  and  endangering  the  safety 
of  the  bridge.  The  defendants  are  charged  with  having  converted 
it^  because  they  found  it  necessary  to  destroy  it  in  order  to  dislodge  it 
from  the  position  where  it  lay,  bearing  upon  and  endangering  the  false 
work  of  their  bridge.]  .  .  .  What  we  are  particularly  concerned  with  is 
whether  the  jury  were  properly  instructed  as  to  the  rights  and  duties 
of  the  defendants  in  the  premises,  and  upon  an  examination  of  the 
charge,  I  regret  to  say  that  I  do  not  think  they  were.  The  coal  barge, 
for  loss  of  which  the  action  is  brought,  having  slipped  its  moorings  in 
some  way  not  disclosed,  and  being  without  anyone  to  guide  it,  was 
carried  down  against  the  fender  and  false  work  of  the  defendant's 
bridge,  where  it  caught  and  held  a  great  body  of  slush  ice,  becoming 
a  peril,  which  it  was  not  only  the  right,  but  the  duty,  of  the  defendant 
railroad  to  remove.  In  doing  so  the  company  were  not  required  to 
particularly  concern  themselves  with  the  interests  of  the  unknown 
owner,  nor  to  see  whether,  in  dislodging  or  breaking  it  up  (which,  as  a 
last  resort,  they  found  necessary),  either  it  or  its  contents  could  not,  by 
some  possibility,  be  saved.  On  the  contrary,  had  they  seen  the  barge 
coming  down  the  stream  on  the  flood,  and  been  able  to  anticipate  its 
course,  they  would  have  been  entitled  to  ward  it  off  from  their  structure, 
and  let  it  go  where  it  would,  having  the  right,  as  every  one  has,  to  pro^ 
tect  themselves  against  any  such  menace  of  their  property.  What  they 
did  after  the  barge  lodged  is  to  be  judged  of  in  the  same  way.  There 
is  no  suggestion  that  it  was  wantonly  destroyed,  and  the  evidence 
shows  that  it  was  cut  to  pieces  only  after  other  means  had  been  tried 
and  failed. 
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The  only  testimony  that  anything  eke  could  have  been  done  with  it 
is  that  of  Capt.  Hulings,  who  says  that  by  breaking  up  the  ice  in  shore 
with  a  steamboat,  and  then  attaching  a  Iine»  the  barge  could  have  been 
pulled  over  towards  the  Allegheny  side,  and  so  straightened  out,  and 
loosened  from  its  position.  The  jury  seem  to  have  been  impressed 
with  the  idea  that  this  course  was  practicable,  and  ought  to  have  been 
pursued,  and  had  the  question  been  submitted  to  them  with  proper 
instructions,  we  might  have  been  compelled  to  abide  by  the  result. 
But  they  were  told  that  the  defendant  company  were  called  upon  to 
do  as  little  injiu*y  as  possible  to  the  barge,  and  that,  if  they  did  not, 
they  were  liable.  This  demanded  of  them  a  greater  degree  of  care  than 
the  law  imposes.  It  involved  in  fact  an  effort  to  save  the  barge,  which 
even  the  owners  themselves  did  not  see  fit  to  exercise;  for,  although 
it  lay  lodged  above  the  bridge  for  several  days,  and  was  discovered  by 
Retzbach,  who  had  charge  of  the  plaintiff's  boats,  to  be  in  that  posi- 
tion the  day  after  it  broke  loose,  yet  nothing  whatever  was  done  to 
rescue  it,  or  get  it  out  of  the  way.  Having  allowed  the  defendants  to 
labor  with  it  as  best  they  could,  they. now  seek  to  hold  them  liable  for 
the  full  value  of  the  boat  and  its  contents.  But  the  railroad  company, 
in  trying  to  get  rid  of  the  menace  to  their  bridge,  were  seeking  to  save 
themselves,  and  had  the  right  to  look  first  and  principally  to  their 
own  concerns.  The  barge  was  a  derelict,  brought  down  upon  them  by 
the  high  water,  and  whether  it  got  loose  through  the  neglect  of  the 
owner  to  properly  moor  it  or  not  is  not  material.  It  was  astray,  with- 
out a  master,  and  thereby  became  a  floating  nuisance,  which  they  were 
entitled  to  ward  off  or  get  out  of  the  way  as  best  they  could.  Had  there 
been  some  one  in  responsible  charge  of  it,  it  is  possible  the  case  might 
have  been  different.  But,  in  any  event,  while  they  could  not  wantonly 
or  unnecessarily  destroy  it,  they  were  not  required  to  save  it  for  an  un- 
known owner,  or  have  particular  regard  to  interests,  which  he  himself 
took  no  pains  to  assert.  To  hold,  therefore,  that  care  should  have  been 
taken  in  the  removal  to  do  the  least  possible  injury,  was  going  farther 
than  was  warranted.  The  defendants  were  authorized  to  take  such 
steps  as  were  reasonably  necessary  to  free  themselves  from  the  danger, 
which  is  quite  different.  The  one  is  looking  at  it  from  the  side  of  the 
one  party,  and  the  other  of  the  other;  and  it  b  that  of  the  party  men- 
aced that  is  to  govern.  This  is  the  rule  that  should  have  been  given  to 
the  jury,  and  we  must  assume  that,  if  it  had  been,  it  might  have  pro- 
duced a  different  result.  It  is  the  one,  also,  which  is  sustained  by  the 
authorities.  .  .  .  Undoubtedly,  this  is  a  matter  for  the  jury  under 
proper  instructions,  but,  not  being  satisfied  with  those  that  were  given, 
the  rule  for  a  new  trial  is  made  absolute. 
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789.    VINCENT  t.  LAKE  ERIE  TRANSPORTATION 

COMPANY 

Supreme  Court  of  Minnesota.    1910 

109  Minn.  456,  124  N.  W.  221 

Action  in  the  District  Court  for  St.  Louis  County  to  recover  $1,200 
for  damages  to  plaintiff's  wharf,  caused  by  defendant  negligently  keep- 
ing its  vessel  tied  to  it.  The  defendant  in  its  answer  alleged  that  a 
portion  of  the  cargo  was  consigned  to  plaintiff's  dock  and  on  November 
27, 1905,  its  vessel  was  placed  alongside  at  the  place  and  in  the  manner 
designated  by  plaintiffs  and  the  discharge  of  cargo  continued  until 
ten  o'clock  that  night,  that  by  the  time  the  discharge  of  cargo  was 
completed  the  wind  had  attained  so  great  a  velocity  the  master  and  crew 
were  powerless  to  move  the  vessel.  The  case  was  tried  before  Ensign, 
J.,  who  denied  the  defendant's  motion  to  direct  a  verdict  in  its  favor, 
and  a  jury  which  rendered  a  verdict  in  favor  of  plaintiffs  for  $500. 
From  an  order  denying  defendant's  motion  for  judgment  notwith- 
standing the  verdict  or  for  a  new  trial,  it  appealed.    Affirmed. 

H,  R.  Spencer,  for  appellant. 

Alford  &  Hunt,  for  respondents. 

0.  Brien,  J.  The  steamship  Reynolds,  owned  by  the  defendant, 
was  for  the  purpose  of  discharging  her  cargo  on  November  27,  1905, 
moored  to  plaintiff's  dock  in  Duluth.  While  the  unloading  of  the  boat 
was  taking  place  a  storm  from  the  northeast  developed,  which  at  about 
ten  o'clock  p.  m.,  when  the  unloading  was  completed,  had  so  grown  in 
violence  that  the  wind  was  then  moving  at  fifty  miles  per  hour  and 
continued  to  increase  during  the  night.  .  .  .  After  the  discharge  of  the 
cargo  the  Reynolds  signalled  for  a  tug  to  tow  her  from  the  dock,  but 
none  could  be  obtained  because  of  the  severity  of  the  storm.  If  the 
lines  holding  the  ship  to  the  dock  had  been  cast  off,  she  would  doubt- 
less have  drifted  away;  but,  instead,  the  lines  were  kept  fast,  and  as 
soon  as  one  parted  or  chafed  it  was  replaced,  sometimes  with  a  larger 
one.  The  vessel  lay  upon  the  outside  of  the  dock,  her  bow  to  the  east, 
the  wind  and  waves  striking  her  starboard  quarter  with  such  force 
that  she  was  constantly  being  lifted  and  thrown  against  the  dock, 
resulting  in  its  damage,  as  found  by  the  jury,  to  the  amount  of  $500. 

We  are  satisfied  that  the  character  of  the  storm  was  such  that  it  would 
have  been  highly  imprudent  for  the  master  of  the  Reynolds  to  have 
attempted  to  leave  tiie  dock  or  to  have  permitted  his  vessel  to  drift 
away  from  it.  .  .  .  The  record  in  this  case  fully  sustains  the  conten- 
tion of  the  appellant  that,  in  holding  the  vessel  fast  to  the  dock,  those 
in  charge  of  her  exercised  good  judgment  and  prudent  seamanship.  .  •  • 
The  ai^Uant  contends  by  ample  assignments  of  error  that,  because 
its  conduct  during  the  storm  was  rendered  necessary  by  prudence  and 
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good  seamanship  under  conditions  over  which  it  had  no  control,  it 
cannot  be  held  liable  for  any  injury  resulting  to  the  property  of  others, 
and  claims  that  the  jury  should  have  been  so  instructed.    An  analysis 
of  the  charge  given  by  the  trial  Court  is  not  necessary,  as  in  our  opin- 
ion the  only  question  for  the  jury  was  the  amount  of  damages  which 
the  plaintifiFs  were  entitled  to  recover,  and  no  complaint  is  made  upon 
that  score.    The  situation  was  one  in  which  the  ordinary  rules  regu- 
lating property  rights  were  suspended  by  forces  beyond  human  control, 
and  if,  without  the  direct  intervention  of  some  act  by  the  one  sought 
to  be  held  liable,  the  property  of  another  was  injiu*ed,  such  injury  must 
be  attributed  to  the  act  of  God,  and  not  to  the  wrongful  act  of  the 
person  sought  to  be  charged.    If  during  the  storm  the  Reynolds  had 
entered  the  harbor,  and  while  there  had  become  disabled  and  been 
thrown  against  the  plaintiff's  docks,  the  plaintiffs  could  not  have  re- 
covered.   Again,  if  while  attempting  to  hold  fast  to  the  dock  the  lines 
had  parted,  without  any  negligence,  and  the  vessel  carried  against  some 
other  boat  or  dock  in  the  harbor,  there  would  be  no  liability  upon  her 
owner.    But  here  those  in  charge  of  the  vessel  deliberately  and  by  their 
direct  efforts  held  her  in  such  a  position  that  the  damage  to  the  dock 
resulted,  and,  having  thus  preserved  the  ship  at  the  expense  of  the  dock, 
it  seems  to  us  that  her  owners  are  responsible  to  the  dock  owners  to  the 
extent  of  the  injury  inflicted.  .  .  .  Theologians  hold  that  a  starving 
man  may,  without  moral  guilt,  take  what  is  necessary  to  sustain  life; 
but  it  could  hardly  be  said  that  the  obligation  would  not  be  upon  such 
person  to  pay  the  value  of  the  property  so  taken  when  he  became  able 
to  do  so.    And  so  public  necessity,  in  times  of  war  or  peace,  may  require 
the  taking  of  private  property  for  public  purposes;    but  under  our 
system  of  jurisprudence  compensation  must  be  made.    Let  us  imagine 
in  this  case  that  for  the  better  mooring  of  the  vessel  those  in  charge 
of  her  had  appropriated  a  valuable  cable  lying  upon  the  dock.     No 
matter  how  justifiable  such  appropriation  might  have  been,  it  would 
not  be  claimed  that,  because  of  the  overwhelming  necessity  of  the  situ- 
ation, the  owner  of  the  cable  could  not  recover  its  value.    This  is  not  a 
case  where  life  or  property  was  menaced  by  any  object  or  thing  belong- 
ing to  the  plaintiffs,  the  destruction  of  which  became  necessary  to  pre- 
vent the  threatened  disaster.    Nor  is  it  a  case  where,  because  of  the 
act  of  God,  or  unavoidable  accident,  the  infliction  of  the  injiu*y  was 
beyond  the  control  of  the  defendant,  but  is  one  where  the  defendant 
prudently  and  advisedly  availed  itself  of  the  plaintiff's  property  for  the 
purpose  of  preserving  its  own  more  valuable  property,  and  the  plain- 
tiffs are  entitled  to  compensation  for  the  injury  done. 

Order  affirmed. 

Lewis,  J.  (dissenting).  ...  In  my  judgment,  if  the  boat  was  law- 
fully in  position  at  the  time  the  storm  broke,  and  the  master  could  not, 
in  the  exercise  of  due  care,  have  left  that  position  without  subjecting 
his  vessel  to  the  hazards  of  the  storm,  then  the  damage  to  the  dock, 
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caused  by  the  pounding  of  the  boat,  was  the  result  of  an  inevitable 
accident.  ...  I  am  of  the  opinion  that  one  who  constructs  a  dock  to 
the  navigable  line  of  waters,  and  enters  into  contractual  relations  with 
the  owner  of  a  vessel  to  moor  the  same,  takes  the  risk  of  damage  to  his 
dock  by  a  boat  cau^t  there  by  a  storm,  which  event  could  not  have 
been  avoided  in  the  exercise  of  due  care,  and  further,  that  the  legal 
status  of  the  parties  in  such  a  case  is  not  changed  by  renewal  of  cables 
to  keep  the  boat  from  being  cast  adrift  at  the  mercy  of  the  tempest. 
Jaggarb,  J.    I  concur  with  Lewis,  J.^ 

^  [Essays: 

John  H.  Wigmorb  and  B^enrt  C.  Hall.  ''CompenBation  for  Property 
Destroyed  to  Stop  the  Spread  of  Conflagration."    (I.  L.  R.,  I,  601.) 

Notes: 

'"Self-protection  as  defense  for  damage  to  a  stranger."  (H.  L.  R.,  VU,  302; 
XIII,  599.) 

"Self-help:  destruction  of  another's  property  to  save  one's  own."  (C.  L.  R., 
Vni,  414.) 

"Justification  of  trespass  on  defendant's  dock  done  to  escape  violent  storm." 
(H.  L.  R.,  XXII,  296,  310.) 

"Trespass  to  realty:  Compensation  for  trespass  justified  by  necessity." 
(H.  L.  R.,  XXni,  490.) 

"Trespass  —  necessity  or  defence."    (C.  L.  R.,  X,  372.)] 
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BtTB-TITLB  (11) :  POLICIXSS  BKiUUNG*  JUBTZFZCATION  IN  THE 
NECESSITIEB    FOR   CONBTRUCTION  AND   OPXSRATION  OF 
DWBLLINQB,  FACTORIBfl,  FARMS,  AND  OTHER  ECONOMIC 
IMPROVEBCENT8 

Topic  1.  Damage  by  Nnlaanoe 

791.  iBsop.  Fables.  (B.  C.  600.  Townsend's  transL,  p.  6.)  A  Charcoal- 
burner  carried  on  his  trade  in  his  own  house.  One  day  he  met  a  friend,  a  Ful- 
ler, and  entreated  him  to  come  and  live  with  him,  saying,  that  they  should  be 
far  better  neighbors,  and  that  their  housekeeping  expenses  would  be  lessened. 
The  Fuller  replied:  ''The  arrangement  is  impossible  as  far  as  I  am  concerned; 
for  whatever  I  should  whiten,  you  would  inunediately  blacken  again  with  your 
charcoal.'' 

Like  should  associate  only  with  like. 

792.  Herbert  Spencer.  Justice:  being  Pari  IV  of  the  Principles  of 
Ethics.  (Appleton  ed.,  1891,  p.  80.)  Chap.  XI.  The  Rights  of  the  Uses  of  Natu- 
ral Media.  .  .  .  Though  light  and  air  cannot  be  monopolized,  the  distribu- 
tion of  them  may  be  interfered  with  by  one  man  to  the  partial  deprivation  of 
another  man  —  may  be  so  interfered  with  as  to  inflict  serious  injury  upon  him. 
...  In  the  earlier  stages,  while  yet  urban  life  had  not  commenced,  no  serious 
obstruction  of  one  man's  light  by  another  man  could  well  take  place.  In  en- 
campments of  savages  and  in  the  villages  of  agricultural  tribes,  no  one  was  led, 
in  pursuit  of  his  ends,  to  overshadow  the  habitation  of  his  neighbor.  Indeed, 
the  structures  and  relative  positions  of  habitations  made  such  aggressions 
almost  impracticable.  In  later  times,  when  towns  had  grown  up,  it  was  un- 
likely that  much  respect  would  forthwith  be  paid  by  men  to  the  claims  of  iheir 
neighbors  in  respect  of  light.  During  stages  of  social  evolution  in  which  the 
rights  to  life  and  liberty  were  little  regarded,  such  comparatively  trivial  tres- 
passes as  were  committed  by  those  who  built  houses  close  in  front  of  others' 
houses,  were  not  likely  to  attract  much  notice,  considered  either  as  moral 
transgresdons  or  legal  wrongs.  The  narrow,  dark  streets  of  ancient  continent-al 
cities,  in  common  with  the  courts  and  alleys  characterizing  the  older  parts  of  our 
towns,  imply  that  in  the  days  when  they  were  built  the  shutting  out  by  one 
man  of  another's  man  share  of  sun  and  sky,  was  not  thought  an  offence.  And,  in- 
deed, it  may  reasonably  be  held  that  recognition  of  such  an  offence  was  in  those 
days  impracticable;  since,  in  walled  towns,  the  crowding  of  houses  became 
a  necessity.  In  modem  times,  however,  there  has  arisen  the  perception  that  the 
natiu'al  distribution  of  light  may  not  be  interfered  with.  Though  the  law 
which  forbids  the  building  of  walls,  houses,  or  other  edifices  of  certain  heights, 
within  prescribed  distances  from  existing  houses,  does  not  absolutely  negBir 
tive  the  intercepting  of  light;  yet  it  negatives  the  intercepting  of  it  to  serious 
degrees,  and  seeks  to  compromise  the  claims  of  adjacent  owners  as  fairly  as 
seems  practicable.  That  is  to  say,  this  corollary  from  the  law  of  equal  freedom, 
if  it  has  not  come  to  be  overtly  asserted,  has  come  to  be  tacitly  recognized. 

To  some  extent  interference  with  the  supply  of  light  involves  interference 
with  the  supply  of  air;  and,  by  interdicting  the  one,  some  interdict  is,  by  im- 
plication, placed  on  the  other.    But  the  claim  to  use  of  the  air,  though  it  has 
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been  reoognixed  by  English  law  in  the  case  of  windmills,  is  less  definitely  es- 
tablished; probably  only  small  evils  have  been  caused  by  obstructions.  There 
has,  however,  risen  into  definite  recognition  the  claim  to  unpolluted  air. 
Though  acts  of  one  man  which  may  diminish  the  supply  of  air  to  another  man, 
have  not  come  to  be  distinctly  classed  as  wrong;  yet  acts  which  vitiate  the 
quality  of  his  air  are  in  modem  times  regarded  as  offences  —  offences  for  which 
there  are  in  some  cases  moral  reprobations  only,  and  in  other  cases  legal  pen- 
alties. In  some  measure  all  are  severally  obliged,  by  their  own  respiration,  to 
vitiate  the  air  respired  by  others,  where  they  are  in  proximity.  It  needs  but 
to  walk  a  little  distance  behind  one  who  is  smoking,  to  perceive  how  widely 
diffused  are  the  exhalations  from  each  person's  lungs;  and  to  what  an  extent, 
therefore,  those  who  are  adjacent,  especially  indoors,  are  compelled  to  breathe 
the  air  that  has  already  been  taken  in  and  sent  out  time  after  time;  but 
since  this  vitiation  of  air  is  mutual,  it  cannot  constitute  aggression.  .  .  . 

Passing  from  instances  of  this  kind  to  instances  of  a  graver  kind,  we  have 
to  note  the  interdicts  against  various  nuisances  —  stenches  resulting  from 
certiun  businesses  carried  on  near  at  hand,  injurious  fumes  such  as  those  from 
chemical  works,  and  smoke  proceeding  from  large  chimnejrs.  Legislation 
which  forbids  the  acts  causing  such  nuisances,  implies  the  right  of  each  citizen 
to  unpolluted  air. 

Under  this  same  head  we  may  conveniently  include  another  kind  of  tres- 
pass to  which  the  surrounding  medium  is  instrumental.  I  refer  to  the  pro- 
duction of  sounds  of  a  disturbing  kind.  There  are  small  and  large  trespasses 
of  this  class.  For  one  who,  at  a  table  d'hote,  speaks  so  loudly  as  to  interfere 
with  the  conversation  of  others,  and  for  those  who,  during  the  performance  at 
a  theatre  or  concert,  persist  in  distracting  the  attention  of  auditors  around  by 
talking,  there  is  reprobation,  if  nothing  more;  their  acts  are  condemned  as  con- 
trary  to  good  manners,  that  is,  good  morals,  for  the  one  is  a  part  of  the  other. 
And  then  when  inflictions  of  this  kind  are  public,  or  continuous,  or  both,  — 
as  in  the  case  of  street-music  and  especially  bad  street-music,  or  as  in  the  case 
of  loud  noises  proceeding  from  factories,  or  as  in  the  case  of  church-bells  rung 
at  early  hours,  —  the  aggression  has  come  to  be  legally  recognized  as  such  and 
forbidden  under  penalty;  not  as  yet  sufi&ciently  recognized,  however,  as  is 
shown  in  the  case  of  railway-whistles  at  central  stations,  which  are  allowed 
superfluously  to  disturb  tens  of  thousands  of  people  all  through  the  night,  and 
often  to  do  serious  injury  to  invalids. 

Thus  in  respect  of  the  uses  of  the  atmosphere,  the  liberty  of  each  is  limited 
only  by  the  like  liberties  of  all,  though  not  overtly  asserted;  in  large  measure 
ethically,  and  in  a  considerable  degree  legally. 


793.  PoTNTON  V,  Gill.  (1639.  Rolle's  Abridgment,  Vol.  I,  p.  89.)  [In  an 
action  for  destruction  of  grass  and^  trees  and  of  animals  feeding  thereon,  by 
the  fumes  of  the  defendant's  lead-%melting  house,]  although  this  was  a  lawful 
trade  and  for  the  benefit  of  the  public  good  and  necessary,  yet  the  action  lies; 
for  he  ought  ta  practise  it  in  waste  places  and  large  commons  remote  from 
enclosures,  so  that  no  loss  or  damage  can  arise  by  it  to  the  proprietors  of  lands 
adjoining  it;  although  I  objected  that  in  such  waste  places  other  men  have 
common  for  animals  who  also  may  be  prejudiced  by  this.  In  Mich.  15  Gar. 
[1630]  B.  R.,  enter  Poynton  v.  Gill;  adjudge  per  Jones  &  Babklbt. 
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794.  Charles  Viner.  A  General  Abridgment  oj  Law  and  Equity.  (2d  ed., 
1793,  Vol.  XVI,  p.  23.)  '<  NuisaQoe/'  (F.)  If  a  man  makes  candles  in  a  viU,  by 
which  he  causes  a  noisome  scent  to  the  inhabitants,  yet  Uiis  is  not  any  nuisance; 
for  the  needfulness  of  them  will  dispense  with  the  noisomeness  of  the  smell. 
Pasch.  3  Ja.  [1606]  B.  R.,  adjudged,  Rankett's  Case. 


795.  JONES  V.  POWELL 
Common  Pleas.    1628  (or  1652) 

Palmer,  536 

[The  facts  are  stated  fully  in  No.  325,  ante,  Part  I.  Case  for  burn- 
ing sea-coal  in  a  brewhouse,  so  that  the  "horrible  vapores  et  insolubres  " 
from  brewhouse  and  privy  prevented  the  plaintiff  from  using  his  house, 
and  the  smoke  spoiled  the  utensils.]  Whitlock,  J.  As  to  the  action 
lying  for  using  sea-coal  to  his  harm,  etc.,  it  is  not  rightly  asserted;  for 
it  is  a  natural  fuel,  though  not  so  sweet  as  wood.  But  if  it  were  a 
matter  of  mere  pleasure,  and  not  of  necessity,  as  it  is  for  a  brewhouse, 
I  should  be  of  a  different  mind.  That  which  is  a  benefit  to  the  common- 
weal, as  is  the  use  of  sea  coal,  cannot  be  taken  to  be  a  nuisance  as  against 
an  individual.  And  for  this  he-  conceived  that  for  burning  sea  coal  an 
action  does  not  lie;  yet  on  this  he  was  not  fully  advbed.  .  .  .  Jones,  J., 
did  not  wish  to  deliver  an  opinion,  but  said  .  .  .  the  burning  of  sea 
coal  is  not  a  cause  of  action;  but  if  it  is  burnt  in  a  more  excessive 
manner  than  is  necessary,  an  action  lies.  .  .  .  And  so  far  as  it  is  an 
ordinary  use  of  sea-coal,  no  action  lies,  because  it  is  matter  of  neces- 
sity and  [a  case  for]  mutual  sufferance.  But  when  it  is  in  a  place  and 
mode  inconvenient,  it  is  otherwise,  as  it  seems.  .  .  . 

Afterwards,  in  Mich.  4  Car.  the  case  was  moved  again,  and  then  by 
the  whole  Court  it  was  agreed  that  the  erecting  of  a  common  or  private 
brewhouse  in  itself  is  not  a  nuisance,  nor  the  burning  of  sea-coal  in  it. 
But  if  it  is  set  up  so  near  the  house  of  another,  as  here,  so  that  his 
goods  are  spoiled  and  his  house  made  uninhabitable  by  the  smoke,  an 
action  well  lies;  and  Jones  and  Hide,  JJ.,  held  that  here  is  such 
special  loss  alleged  in  this  case;  but  Whitlock  and  Cbooke,  J  J., 
were  contra;  and  so  no  judgment. 

796.  Attobnet-General  v.  Cleaver.  (1811.  18  Ves.  216.)  Injunction 
asked  against  a  soap>-factory.  Lord  Eldon:  ''What  is  nuisaQoe,  consid- 
ered with  reference  to  carrying  on  a  trade,  is  a  question  of  fact  which  it  is  not 
very  easy  to  detennine.  I  have  frequently  kncg^  verdicts  dedding  manufactories 
to  be  no  nuisance,  by  which,  it  cannot  be  denied,  the  whole  comfort  of  life  ia 
destroyed  and  health  must  in  some  degree  be  affected.  .  .  .  Some  caution  ia 
necessary  before  the  Court  should  interpose  to  suspend,  which  may  destroy,  con- 
cerns of  this  nature  that  cannot  be  established  without  immense  expenditure." 

797.  Rex  v.  Watts.  (1829.  M.  &  M.  281.)  Indictment  for  a  nuisance  in 
carrying  on  the  business  of  a  horse-boiler;  the  nd^borhood  was  full  of  other 
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offensive  establishments,  —  horse-boiletB,  grease-melteiB,  etc.  Tenterden, 
L.  C.  J.;  "observing  that  there  was  no  doubt  that  this  trade  was  in  its  nature  a 
nuisance,  said  that,  considering  the  manner  in  which  the  neighborhood  had 
always  been  occupied,  it  would  not  be  a  nuisance  unless  it  occasioned  more 
inconvenience  as  it  was  carried  on  by  the  defendants  than  it  had  done  before. 
He  left  it,  therefore,  to  the  jury  to  say  whether  there  was  any  increase  of  the 


nuisance." 


798.  BAMFORD  v.  TURNLEY 

Exchequer  Chamber.     1860 

ZB.&S.  62 

The  first  count  of  the  declaration  stated  that  the  plaintiff  was  pos- 
sessed of  a  messuage  and  dwelling-house  and  premises,  with  the  appur- 
tenances, situate  at  Norwood,  in  the  county  of  Surrey,  in  which  he 
dwelt  with  his  family  and  servants:  and  that  the  defendant,  contriving 
and  intending  to  injiu*e  and  annoy  the  plaintiff,  erected  and  made  cer- 
tain brick-kilns  upon  certain  land  of  the  defendant  adjoining  and  near 
to  the  messuage  and  dwelling-house  and  premises  of  tiie  plaintiff,  and 
wrongfully  and  injuriously  burned  a  large  quantity  of  bricks  in  the 
brick-kilns,  and  caused  noxious  and  unwholesome  vapours,  smokes, 
fumes,  stinks  and  stenches  to  raise  and  proceed  from  the  brick-kilns, 
and  to  enter  in,  spread  and  diffuse  themselves  over,  upon,  into,  through 
and  about  the  messuage  and  dwelling-house  and  premises  of  the  plain- 
tiff. .  .  .  and  also,  by  means  of  the  corrupt,  unwholesome,  and  un- 
healthy state  of  the  air  in  and  over  and  about  the  plaintiff's  dwelling- 
house  so  occasioned,  the  pluntiff  and  hb  family  and  servants  became 
and  were  sick  and  ill.  .  .  .  The  only  material  plea  to  both  counts  was 
Not  Guilty,  upon  which  issue  was  joined. 

On  the  trial,  before  Cockburn,  C.  J.,  at  the  Summer  Assizes  at 
Guildford,  1860,  it  appeared  that  in  the  month  of  June,  1857,  some  land 
at  Norwood,  part  of  the  Beulah  Spa  Estate,  was  offered  for  sale  in  lots 
by  public  auction,  in  accordance  with  certain  printed  particulars  and 
conditions  of  sale.  .  .  .  Captain  Edward  Strode,  the  brother-in-law 
of  the  plaintiff,  in  the  year  1857,  purchased  lot  1 1  of  this  property  con- 
taining 2  a.  1  r.  33  p.  and  built  a  residence  thereon.  The  house  was 
finished  in  the  year  1858,  and  shortly  afterwards  the  plaintifiF  became  the 
tenant  of  the  house  and  property.  The  defendant  was  a  solicitor  in 
London,  and  in  the  year  1858,  he  bought  some  other  lots  of  the  same 
property  imder  the  same  particulars  and  conditions,  being  respectively 
lots  1,  10,  14,  and  16.  .  .  .  It  also  appeared  that  during  the  preceding 
year,  bricks  had  been  burnt  at  certain  spots  in  lots  13  and  15.  .  .  .  In 
the  month  of  June,  1860,  the  defendant,  with  the  view  of  burning  bricks 
made  out  of  the  brick  earth  found  upon  his  land  and  thereby  obtaining 
bricks  to  build  upon  it,  erected  a  clamp  of  bricks  on  lot  16,  at  a  distance 
of  180  yards  from  the  plaintiff's  house.    It  was  proved  that  there  was 
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an  annoyance  to  the  plaintifF  arising  from  the  erection  and  use  of  the 
clamp  as  complained  of  in  the  first  count,  sufficient  prima  facie  to  con- 
stitute a  cause  of  action;  but  it  was  also  proved  that  the  erection  and 
use  of  the  clamp  by  the  defendant  as  complained  of  was  temporary 
only,  and  for  the  sole  purpose  of  making  bricks  on  his  own  land  and 
from  the  clay  found  there,  with  a  view  to  the  erection  of  dwelling- 
houses  on  his  own  land;  and  that  the  clamp  for  burning  the  bricks  was 
placed  on  that  part  of  the  defendant's  land  most  distant  from  the  plain- 
tiff's house,  and  so  as  to  create  no  further  annoyance  than  necessarily 
resulted  from  the  burning  of  the  bricks;  and  the  question  was  whether, 
under  the  circumstances  so  proved,  an  action  could  be  maintained  in 
respect  of  such  annoyance.  The  Lord  Chief  Justice  intimated  that  the 
case  came  within  the  principle  laid  down  in  Hole  v.  Barlow,  4  C.  B. 
N.  S.  334,  and  directed  the  jury,  upon  the  authority  of  that  case,  that 
if  they  thought  that  the  spot  was  convenient  and  proper,  and  the  burn- 
ing of  the  bricks  was,  under  the  circumstances,  a  reasonable  use  by  the 
defendant  of  his  own  land,  the  defendant  would  be  entitled  to  a  verdict 
upon  the  first  count,  independent  of  the  small  matter  of  whether  there 
was  an  interference  with  the  plaintiff's  comfort  thereby.  ...  In  the 
following  Michaelmas  Term,  Peteradorff,  Serjt.,  moved  for  a  rule  calling 
upon  the  defendant  to  show  cause  why  a  verdict  should  not  be  entered 
for  the  plaintiff  on  the  first  count  for  40s.  damages.  Per  Curiam  (Cock- 
burn,  C.  J.,  WiGHTMAN,  HiLi^  and  Blackburn,  JJ.).  .  .  .  Rule  refused, 
with  leave  to  appeal. 

In  the  Exchequer  Chamber.  1862.  The  case  was  argued,  in 
Easter  Vacation,  May  14th,  before  Erle,  C.  J.,  Pollock,  C.  B.,  Wil- 
liams and  Keating,  JJ.,  and  Bramwell  and  Wilde,  BB. 

MeUish  (with  him  Petersdorffy  Serjt.,  and  Garth),  for  the  plaintiff.  .  .  . 
A  convenient  and  proper  place  for  erecting  a  brick-kiln  must  be  a  place 
where  it  will  not  be  a  nuisance  to  any  person.  .  .  . 

Williams,  J.,  delivered  the  judgment  of  Erle,  C.  J.,  Keating,  J., 
Wilde,  B.,  and  himself.  ...  If  it  be  good  law,  that  the  fitness  of  the 
locality  prevents  the  carrying  on  of  an  offensive  trade  from  being  an 
actionable  nuisance,  it  appears  necessarily  to  follow  that  this  must 
be  a  reasonable  use  of  the  land.  But  if  it  is  not  good  law,  and  if  tjie 
true  doctrine  is,  that  whenever,  taking  all  the  circumstances  into  con- 
sideration, including  the  nature  and  extent  of  the  plaintiff's  enjoyment 
before  the  acts  complained  of,  the  annoyance  is  sufficiently  great  to 
amount  to  a  nuisance  according  to  the  ordinary  rule  of  law,  an  action 
will  lie,  whatever  the  locality  may  be,  then  surely  the  jury  cannot  prop- 
erly be  asked  whether  the  causing  of  the  nuisance  was  a  reasonable 
use  of  the  land.  .  .  .  [The  latter  being  the  true  doctrine],  consequently, 
the  direction  of  the  Lord  Chief  Justice,  which  was  founded  on  it,  was 
erroneous;  the  verdict  for  the  defendant  ought  to  be  set  aside,  and  a 
verdict  entered  for  the  plaintiff.  .  .  . 

Pollock,  C.  B,  —  Most  certainly  in  my  judgment  it  cannot  be 
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laid  down  as  a  legal  proposition  or  doctrine,  that  anything  which,  under 
any  circumstances,  lessens  the  comfort  or  endangers  the  health  or  safety 
of  a  neighbor,  must  necessarily  be  an  actionable  nuisance.  That  may 
be  a  nuisance  in  Grosvenor  Square  which  would  be  none  in  Smith- 
field  Market;  that  may  be  a  nuisance  at  midday  which  would  not  be 
so  at  midnight;  that  may  be  a  nuisance  which  is  permanent  and  con^ 
tinual,  which  would  be  no  nuisance  if  temporary  or  occasional  only. 
A  clock  striking  the  hour,  or  a  bell  ringing  for  some  domestic  purpose, 
may  be  a  nuisance,  if  unreasonably  loud  and  discordant,  of  which  the 
jury  alone  must  judge;  but  although  not  unreasonably  loud,  if  the 
owner,  for  some  whim  or  caprice,  made  the  clock  strike  the  hoiu*  every 
ten  minutes,  or  the  bell  ring  continually,  I  think  a  jury  would  be  justi- 
fied in  considering  it  to  be  a  very  great  nuisance.  In  general,  a  kitchen 
chimney,  suitable  to  the  establishment  to  which  it  belonged,  could  not 
be  deemed  a  nuisance,  but  if  built  in  an  inconvenient  place  or  man^ 
ner,  on  purpose  to  annoy  the  neighbors,  it  might,  I  think,  very  properly 
be  treated  as  one.  The  compromises  that  belong  to  social  life,  and  upon 
which  the  peace  and  comfort  of  it  mainly  depend,  furnish  an  indefinite 
number  of  examples  where  some  apparent  natural  right  is  invaded,  or 
some  enjoyment  abridged,  to  provide  for  the  more  general  convenience 
or  necessities  of  the  whole  community;  and  I  think  the  more  the  de- 
tails of  the  question  are  examined  the  more  clearly  it  will  appear  that 
all  that  the  law  can  do  is  to  lay  down  some  general  and  vague  propo* 
sition  which  will  be  no  guide  to  the  jury  in  each  particular  case  that 
may  come  before  them.  ...  In  my  opinion  the  judgment  of  the 
Court  below  ought  to  be  affirmed. 

Martin,  B.,  read  the  judgment  of 

Bramwell,  B. — I  am  of  opinion  that  this  judgment  should  be 
reversed.  .  .  .  The  defendant's  justification  is  this:  He  says  that  the 
nuisance  is  not  to  the  health  of  the  inhabitants  of  the  plaintiif 's  house, 
that  it  is  of  a  temporary  character,  and  is  necessary  for  the  beneficial 
use  of  his  (the  defendant's)  land,  and  that  the  public  g6od  requires 
he  should  be  entitled  to  do  what  he  claims  to  do.  The  question  seems 
to  me  to  be.  Is  this  a  justification  in  law,  —  and,  in  order  not  to  make  a 
verbal  mistake,  I  will  say,  —  a  justification  for  what  is  done,  or  a 
matter  which  makes  what  is  done  no  nuisance?  It  is  to  be  borne  in 
mind,  however,  that,  in  fact,  the  act  of  the  defendant  is  a  nuisance 
such  that  it  would  be  actionable  if  done  wantonly  or  maliciously. 
The  plaintiff,  then,  has  a  prima  facie  case.  The  defendant  has  in- 
fringed the  maxim ''  Sic  utere  tuo  ut  alienum  non  laedas."  Then,  what 
principle  or  rule  of  law  can  he  rely  on  to  def^id  himself? 

It  is  clear  to  my  mind  that  there  is  some  exception  to  the  general 
application  of  the  maxim  mentioned.  The  instances  put  during  the 
argument,  of  burning  weeds,  emptying  cess-pools,  making  noises  during 
repairs,  and  other  instances  which  would  be  nuisances  if  done  wantonly 
or  maliciously,  nevertheless  may  be  lawfully  done.    It  cannot  be  said 


300  III.    THE  EXCUSE  ELEMENT  No.   798 

that  such  acts  are  not  nuisances,  because^  by  the  hypothesis,  they  are; 
and  it  cannot  be  doubted  that,  if  a  person  maliciously  and  without 
cause  made  close  to  a  dwelling-house  the  same  offensive  smells  as  may 
be  made  in  emptying  a  cess-pool,  an  action  would  lie.  .  .  .  It  seems  to 
me  that  the  principle  may  be  deduced  from  the  character  of  these 
cases  is  this,  viz.,  that  those  acts  necessary  for  the  comrrum  and  ordi* 
nary  use  and  occupation  of  land  and  houses  may  be  done,  if  conveniently 
done,  without  subjecting  those  who  do  them  to  an  action.  This  prin- 
ciple would  comprehend  all  the  cases  I  have  mentioned  (but  would  not 
comprehend  the  present,  where  what  has  been  done  was  not  the  using 
of  land  in  a  common  and  ordinary  way,  but  in  an  exceptional  manner 
—  not  unnatural  or  unusual,  but  not  the  common  and  ordinary  use  of 
land).  There  is  an  obvious  necessity  for  such  a  principle  as  I  have  men- 
tioned. It  is  as  much  for  the  advantage  of  one  owner  as  of  another; 
for  the  very  nuisance  the  one  complains  of,  as  the  result  of  the  ordinary 
use  of  his  neighbor's  land,  he  himself  will  create  in  the  ordinary  use  of 
bis  own,  and  the  reciprocal  nuisances  are  of  a  comparatively  trifling 
character.  The  convenience  of  such  a  rule  nmy  be  indicated  by  call- 
ing it  a  rule  of  give  and  take,  live  and  let  live. 

Then  can  this  principle  be  extended  to,  or  is  there  any  other  prin- 
ciple which  will  comprehend  the  present  case?  I  know  of  none:  it  is 
for  the  defendant  to  show  it.  None  of  the  above  reasoning  is  applica- 
ble to  such  a  cause  of  nuisance  as  the  present.  .  .  . 

But  it  is  said  that,  temporary  or  permanent,  it  is  lawful  because  it  is 
for  the  public  benefit.  Now,  in  the  first  place,  that  law  to  my  mind  is 
a  bad  one  which,  for  the  public  benefit,  inflicts  loss  on  an  individual 
without  compensation.  But  further,  with  great  respect,  I  think  this 
consideration  misapplied  in  this  and  in  many  other  cases.  The  public 
consists  of  all  the  individuals  of  it,'  and  a  thing  is  only  for  the  public 
benefit  when  it  is  productive  of  good  to  those  individuals  on  the  bal- 
ance of  loss  and  gain  to  all;  so  that  if  all  the  loss  and  all  the  gain  were 
borne  and  received  by  one  individual,  he  on  the  whole  would  be  a 
gainer.  But  whenever  this  is  the  case,  —  whenever  a  thing  is  for  the 
public  benefit,  properly  understood,  —  the  loss  to  the  individuals  of  the 
public  who  lose  will  bear  compensation  out  of  the  gains  of  those  who 
gain.  ...  So  in  Uke  way,  in  this  case,  a  money  value  indeed  cannot 
easily  be  put  on  the  plaintiff's  loss,  but  it  is  equal  to  some  number 
of  pounds  or  pence,  £10,  £50,  or  what  not:  unless  the  defendant's  profits 
are  enough  to  compensate  this,  I  deny  that  it  is  for  the  public  benefit 
he  should  do  what  he  has  done;  if  they  are,  he  ought  to  compensate. 
.  .  .  Our  judgment  should  be  for  the  plaintiff. 

Judgment  reversed,  and  entered  for  the  plaintiff  for  40s} 

799.  St.  Helen's  Smeiaing  Company  p.  Tipping.  (1865.  11  H.  L.  C.  642, 
650.)    Lord  Westburt,  L.  C.    Where  no  right  by  prescription  esasta  to  cany 

^  The  parties  afterwards  agreed  to  enter  a  stet  processus. 
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on  a  particular  trade,  the  fact  that  the  locality  where  it  is  carried  on  is  one 
generally  employed  for  the  purpose  of  that  and  similar  trades,  will  not  exempt 
the  person  carrying  it  on  from  liability  to  an  action  for  damages,  in  respect 
of  injury  created  by  it  to  property  in  the  neighborhood.  A  place  where  the 
works  of  one  person  occasion  an  actionable  injury  to  the  property  of  another, 
is  not,  within  the  meaning  of  the  law,  "a  convenient"  place.  It  appears  to 
me  that  it  is  a  very  desirable  thing  to  mark  the  difference  between  an  action 
brought  for  a  nuisance  upon  the  groimd  that  the  alleged  nuisance  produces 
material  injury  to  the  property,  and  an  action  brought  for  a  nuisance  on  the 
ground  that  the  thing  alleged  to  be  a  nuisance  is  productive  of  sensible  personal 
discomfort.  With  regard  to  the  latter,  namely,  the  personal  inconvenience  and 
interference  with  one's  enjoyment,  one's  quiet,  one's  personal  freedom,  any- 
thing that  discomposes  or  injiuriously  affects  the  senses  or  the  nerves,  whether 
that  may  or  may  not  be  denominated  a  nuisance,  must  undoubtedly  depend 
greatly  on  the  circumstances  of  the  place  where  the  thing  complained  actu- 
aUy  occurs.  If  a  man  lives  in  a  town,  it  is  necessary  that  he  should  subject 
himself  to  the  consequences  of  those  operations  of  trade  which  may  be  carried 
on  in  his  inmiediate  locality,  which  are  actually  necessary  for  trade  and  com- 
merce, and  also  for  the  enjoyment  of  property,  and  for  the  benefit  of  the  in- 
habitants of  the  town  and  of  the  public  at  large.  If  a  man  lives  in  a  street  where 
there  are  numerous  shops,  and  a  shop  is  opened  next  door  to  him,  which  is  car- 
ried on  in  a  fair  and  reasonable  way,  he  has  no  ground  for  complaint,  because 
to  himself  individually  there  may  arise  much  discomfort  from  the  trade  carried 
on  in  that  shop.  But  when  an  occupation  is  carried  on  by  one  person  in  the  neigh- 
borhood of  another,  and  the  result  of  that  trade,  or  occupation,  or  business,  is 
a  material  injury  to  property,  then  there  unquestionably  arises  a  very  different 
consideration.  I  think,  my  Lords,  that  in  a  case  of  that  description,  the  sub- 
mission which  is  required  from  persons  living  in  society  to  that  amount  of 
discomfort  which  may  be  necessary  for  the  legitimate  and  free  exercise  of  the 
trade  of  their  neighbors,  would  not  apply  to  circumstances  the  inmiediate  re- 
sult of  which  is  sensible  injuiy  to  the  value  of  the  property. 


800.    GILBERT  v.  SHOWERMAN 
Supreme  Court  op  Michioan.     1871 

23  Mich,  448 

Appeal  in  chancery  from  Wayne  circuit.  This  suit  was  brought  by 
William  Gilbert  against  Delos  Showerman,  Henry  E.  Champion,  and 
William  R.  Newkirk. 

This  was  a  bill  to  enjoin  a  private  nuisance.  The  complainant  is 
owner  of  a  dty  lot  in  the  city  of  Detroit,  covered  by  a  four-story 
brick  building,  fronting  on  the  south  side  of  Jefferson  Avenue  and  ex- 
tending to  Woodbridge  Street.  The  lower  story  of  the  building  he  has 
been  accustomed  to  rent  as  a  store  or  warehouse,  while  the  upp>er 
stories  are  occupied  by  him,  with  his  family,  as  a  dwelling-house,  and 
the  roof  as  a  convenient  place  for  drying  clothes.  His  ownership  has 
continued  for  twenty  years  or  more.     Adjoining  his  building  on  the 
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east  is  another  four-story  brick  building,  and  he  avers  that  the  def aid- 
ants, being  in  possession  thereof,  have  set  up  therein  a  steam-engine 
and  boiler,  and  put  in  other  machinery  and  fixtures,  and  fitted  the  same 
up  as  a  steam  flouring  mill,  and  are  running,  and  threaten  to  continue 
to  run,  the  said  mill  with  the  power  of  said  steam  engine  and  boiler, 
and  to  use  the  said  building  with  the  machinery  therein  as  such  mill. 
He  further  avers  that  the  use  of  such  building,  as  a  mill,  causes  great 
injury,  inconvenience  and  damage  to  complainant  in  the  occupation 
and  use  of  his  said  building,  and  endangers  the  safety  of  the  building 
itself;  that  the  motion  of  the  machinery,  in  running  said  mill,  shakes 
complainant's  building,  weakening  the  walls  thereof  and  permanently 
damaging  the  same,  and  creates  a  rumbling  noise  and  a  trembling 
motion,  that  causes  the  doors,  windows,  crockery  and  any  other  fix- 
tiu*es  or  articles  that  are  loose  in  complainant's  dwelling-house  to  rattle 
continuously;  that  the  fires  of  said  boiler  and  steam  engine  generate 
large  quantities  of  soot  and  cinders,  which  are  thrown  out  therefrom 
on  the  roof  of  complainant's  said  dwelling-house,  and  that  the  steam 
is  thrown  out  from  said  boiler  and  engine,  through  the  exhaust  pipes, 
and  condenses  and  falk  thereon,  keeping  the  same,  and  the  air  above  it, 
foul  and  damp,  and  that  floiu*  collects  about  said  mill,  from  the  use 
thereof,  and  turns  musty  and  sour,  and  poisons  the  air  in,  and  about, 
complainant's  said  building.  By  means  whereof  complainant  alleges 
that  his  dwelling-house  is  rendered  uncomfortable,  unhealthy,  noisy 
and  unfit  for  occupation,  and  complainant  is  deprived  of  the  use  of  the 
roof  thereof  for  the  ordinary  purposes  of  drying  clothes  thereon,  and  is 
hindered  and  prevented  from  renting  his  store  and  deriving  gain  and 
profit  therefrom.  Wherefore  he  prays  a  perpetual  injunction  to  restrain 
the  defendants  from  using  their  said  building  for  such  steam  flouring- 
mill,  and  from  using  or  running  said  steam-engine,  boiler  and  machin- 
ery therein. 

Ward  &  Palmer,  for  complainant. 

C.  J,  ReiUy  and  Moore  &  Griffin,  for  defendants. 

CooLEY,  C.  J.  [after  stating  the  case  as  above].  The  case  was  heard 
in  the  Court  below  on  pleadings  and  proofs,  and  although  there  is  some 
conflict  in  the  evidence,  there  does  not  appear  to  be  any  serious  diffi- 
culty in  arriving  at  a  satisfactory  conclusion  regarding  the  leading  facts. 
The  buildings  mentioned  as  occupied  by  the  parties  respectively,  are 
situated  upon  one  of  the  main  business  streets  of  the  city  of  Detroit. 
.  .  .  There  can  be  no  question  that  the  mill  causes  annoyance  to  com- 
plainant and  his  family,  and  renders  the  occupation  of  his  building,  as 
a  residence,  less  desirable.  But  we  are  not  satisfied  by  the  evidence 
that  there  has  been  any  want  of  due  care,  or  any  wilful  disregard  of 
the  rights  of  their  neighbors,  in  the  manner  in  which  the  defendants  have 
carried  on  their  business,  and  there  is  strong  showing  that  the  mill  was 
carefully  constructed  with  a  view  to  avoiding,  so  far  as  should  be  prac- 
ticable, any  annoyance  or  injury  to  others.  .  .  . 
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This,  we  think,  is  a  fair  statement  of  the  case;  and  the  question  which 
it  presents  is,  whether  the  complainant,  in  consequence  of  the  annoy- 
ance which  the  business  of  the  defendants  causes  him,  is  entitled  to 
have  that  business  enjoined.  .  .  .  The  right  to  have  such  a  business 
restrained  is  not  absolute  and  unlimited,  but  is,  and  must  be  in  the 
nature  of  things,  subject  to  reasonable  limitations  which  have  regard  to 
the  rights  of  others  not  less  than  to  the  general  public  welfare.  ...  In 
a  crowded  city  some  annoyance  to  others  is  inseparable  from  almost 
any  employment,  and  while  the  proximity  of  the  stables  of  the  dealers  in 
horses,  or  of  the  shops  of  workers  in  iron  or  tin,  seems  an  intolerable 
nuisance  to  one,  another  is  annoyed  and  incommoded,  though  in  less 
degree,  by  the  bundles  and  boxes  of  the  dealer  in  dry  goods,  and  the 
noise  and  jar  of  the  wagons  which  deliver  and  remove  them.  Indeed, 
every  kind  of  business  is  generally  regarded  as  undesirable  in  the  parts 
of  the  city  occupied  most  exclusively  by  dwellings,  and  the  establish- 
ment of  the  most  cleanly  and  quiet  warehouse  might,  in  some  neigh- 
borhood, give  serious  offence  and  cause  great  annoyance  to  the 
inhabitants.  .  .  . 

The  question,  therefore,  in  the  case  at  bar  must  be,  whether  there  is 
anything  in  the  nature  of  the  case  which  renders  it  unreasonable,  in 
view  of  the  relative  rights,  interests  and  wishes  of  both  parties  and  the 
general  welfare  of  the  people,  that  defendants  should  continue  upon 
their  premises  the  business,  they  are  now  engaged  in,  or  whether,  on  the 
other  hand,  the  resulting  annoyance  to  the  complainant  must  be  re- 
garded as  one  which  is  incident  to  the  lawful  enjoyment  of  property  by 
another,  and  which,  consequently,  can  form  no  basis  for  legal  redress. 
And  in  considering  this  question,  the  fact  is  to  be  kept  in  view  that  the 
business  of  the  defendants  is. one  which  is  lawful  in  itself  and  necessary 
to  the  community,  and  which  the  public  good  requires  shall  be  car- 
ried on  by  some  persons  in  some  locality.  The  question  is,  whether  it 
be  proper  and  right  that  it  be  carried  on  in  the  particular  locality  where 
it  is  now  established.  ...  In  the  case  before  us  we  find  that  the  defend- 
ants are  carrying  on  a  business  not  calculated  to  be  specially  annoying, 
except  to  the  occupants  of  dwellings.  They  chose  for  its  establishment  a 
locality  where  all  the  buildings  had  been  constructed  for  purposes  other 
than  for  residence.  Families,  to  some  extent,  occupied  these  buildings, 
but  their  occupation  was  secondary  to  the  main  object  of  their  con- 
struction, and  we  must  suppose  that  it  was  generally  for  reasons  which 
precluded  the  choice  of  a  more  desirable  neighborhood.  The  number 
of  these  families,  moreover,  was  decreasing,  and  in  view  of  the  size  of 
the  block,  was  really  insignificant  at  the  time  this  machinery  was  put 
in.  .  .  .  We  cannot  shut  our  eyes  to  the  obvious  truth  that  if  the 
running  of  this  mill  can  be  enjoined,  almost  any  manufactory  in  any 
of  our  cities  can  be  enjoined  upon  similar  reasons.  Some  resident 
must  be  incommoded  or  annoyed  by  almost  any  of  them.  In  the  heaxd- 
est  business  quarters  and  among  the  most  offensive  trades  of  every 
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city,  will  be  found  persons,  who,  from  motives  of  convenience,  economy 
or  necessity,  have  taken  up  there  their  abode;  but  in  the  administra- 
tion of  equitable  police,  the  greater  and  more  general  interests  must  be 
regarded  rather  than  the  inferior  and  special.  The  welfare  of  the 
community  cannot  be  otherwise  subserved  and  its  necessities  provided 
for.  .  .  . 

On  the  whole  case  we  are  of  opinion  that  the  complainant,  having 
taken  up  his  residence  in  a  portion  of  the  city  mainly  appropriated  to 
business  purposes,  cannot  complain  of  the  establishment  of  any  new 
business  near  him,  provided  such  new  business  is  not  in  itself  objec- 
tionable as  compared  with  those  already  established,  and  is  carried  on 
in  a  proper  manner.  .  .  .  And  the  decree  dismissing  the  bill  must, 
therefore,  be  affirmed  with  costs.  .  .  . 

The  other  Justices  concurred. 

801.    ROBINSON  v.  BAUGH 
Supreme  Court  op  Michigan.    1876 

31  Mich.  290 

Appeal  in  Chancery  from  Superior  Court  of  Detroit.  The  com- 
plainants, nineteen  in  number,  being  separate  owners  and  occupants  of 
valuable  residences  in  a  small  specified  district  in  Detroit,  substan- 
tially used  for  dwellings,  have  united  in  a  complaint  against  the  de- 
fendant, in  which  they  maintain  that  he  uses  certain  premises  he 
occupies,  not  far  off  on  Woodbridge  Street,  in  such  manner  as  to  be  & 
nuisance,  and  specially  and  greatly  injurious  to  them  in  property, 
comfort  and  health.  His  business  is  that  of  forging,  which  he  conducts 
in  low,  wood  buildings,  and  on  a  large  scale.  He  employs  steam  and 
consumes  a  large  amount  of  bituminous  coal.  He  works  four  steam 
hammers,  one  of  which  weighs  thirty-five  hundred  pounds.  The  smoke 
and  soot  from  his  works  are  often  borne  by  the  wind  in  large  amounts 
to  the  premises  of  complainants,  and  sometimes  enter  their  dwellings 
by  the  chimneys  and  the  sUght  cracks  by  the  doors  and  windows,  in 
such  measure  as  to  be  extremely  offensive  and  harmful,  and  the  noise 
from  his  steam  hammers  is  frequently  so  great  at  complainants'  places 
as  to  be  disagreeable  and  personally  hurtful,  whilst  the  jar  produced 
by  the  largest  greatly  annoys  complainants  and  their  families,  and  seri- 
ously disturbs  the  sick,  and  in  some  cases  causes  substantial  damage 
to  dwellings.  The  complainants  pray  that  defendant  may  be  enjoined 
from  carrying  on  his  works  in  a  way  thus  wrongful  and  injurious. 
Upon  answer  and  proofs,  the  Court  below  made  a  decree  in  accordance 
with  the  prayer  of  the  bill,  and  the  defendant  appealed. 

Wcdker  &  Kent,  for  complainants. 

Gartner  &  Burton  and  Alfred  RusseU,  for  defendant. 

Graves,  C.  J.  .  .  .  [after  stating  the  case  as  above].    We  notice 
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that  as  a  further  ground  of  defence,  the  answer  specifies  several  establish- 
ments in  the  vicinity  which  are  claimed  to  be  as  detrimental  in  their 
operations  as  that  of  defendant.  But  this,  if  true,  cannot  aid  him.  If 
others  in  the  same  neighborhood  are  maintaining  nuisances,  and  even 
nuisances  of  similar  character,  it  is  no  reason  for  refusing  to  stop  one 
maintained  by  him,  or,  what  is  the  same  thing,  for  allowing  him  to 
continue  his  nuisance  because  other  independent  parties  are  doing  wrong 
in  the  same  way.  .  .  . 

Coming  to  the  main  controversy,  considering  the  locality,  character 
and  value  of  defendant's  works,  and  the  way  they  are  used,  and  con- 
sidering, the  locality,  value  and  character  of  complainants'  dwellings, 
and  the  effect  produced  by  defendant's  operations,  does  the  proof  clearly 
establish  the  charge  made  by  complainants?    We  think  it  does.  .  .  . 

The  subject  cannot  be  safely  dealt  with  by  resorting  to  subtile  re- 
finements and  nice  theories.  Extreme  claims  must  give  way,  and  men 
must  yield  somewhat  in  a  spirit  of  accommodation  and  concession,  and 
measurably  recognize  and  respect  the  actual  exigencies  of  time,  place 
and  circumstances.  One  living  in  the  country  must  accept  country 
life,  and  one  living  in  a  city  must  accept  city  life.  ...  A  resident  of  a 
trading  or  manufacturing  neighborhood  must  submit  to  such  ordinary 
personal  annoyances  as  are  fairly  incidental  to  such  legitimate  trading 
and  manufactimng  as  is  there  carried  on  in  a  reasonable  way.  .  .  . 
But  the  requirement  to  bear  thus  much,  may  not  be  extended  to  ex- 
traordinary personal  hurts  or  discomforts  caused  by  means  which, 
beyond  "fair  controversy,  ought  to  be  regarded  as  exceptive  and 
unreasonable,"  and  it  cannot  "  apply  to  circumstances  the  immediate 
result  of  which  is  sensible  injury  to  the  value  of  the  property."  It  is 
not  appropriate  to  say  that  the  mjurious  work  is  fitly  and  rightly 
located,  and  that  the  business  is  lawful  in  itself,  when  the  ground  of 
complaint  is,  that  it  causes  a  real  and  serious  direct  injury  to  the  jprop- 
erty  of  another.  However  lawful  the  business  may  be  in  itself,  and 
however  suitable  in  the  abstract  the  location  may  be,  they  cannot 
avail  to  authorize  the  conductor  of  the  business  to  continue  it  in  a  way 
which  directly,  palpably  and  substantially  damages  the  property  of 
others.  .  .  . 

In  the  present  case,  the  proof  is  clear  that  the  defendant's  works 
are  so  situated  and  conducted  as  to  cause  wrong  and  injury  in  regard 
to  both  person  and  property,  and  to  an  extent  which  justifies  the 
complainants  in  objecting  as  they  do.  .  .  . 

The  case  of  Gilbert  v,  Showerman  [supra.  No.  800]  is,  however, 
cited  as  authority  against  the  decree  made  by  the  Court  below.  But 
the  governing  facts  there  were  entirely  different.  The  complainant's 
residence  was  situated  in  the  very  heart  of  a  quarter  substantially^  and, 
indeed,  almost  wholly  abandoned  as  a  spot  for  living,  and  devoted  to 
diverse  trades  and  noisy  occupations.  .  .  .  Here  the  circumstances 
are  wholly  different.  •  .  •  The  complainants'  dwellings  are  in  a  part  of 
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the  city  appropriated  almost  wholly  to  residences,  and  the  place  is 
among  the  most  suitable  and  desirable  for  the  purpose.  The  buildings 
are  generally  costly  and  substantial,  and  some  of  them  have  grounds 
expensively  improved.  The  total  value  is  very  large,  and  in  compari- 
son with  it  the  value  of  defendant's  establishment  proper  is  a  mere 
trifle.    The  case  of  Gilbert  v.  Showerman  cannnot  apply.  .  .  . 

CooLET  and  Campbell,  JJ.,  concurred.    Christianct,  J.,  did  not 
sit  in  this  case. 


802.    PEOPLE  V.  DETROIT  WHITE  LEAD  WORKS 
Supreme  Court  op  Michigan.    1890. 

82  Mich.  471 

Certiorari  to  the  recorder's  court  of  Detroit  to  review  proceedings 
resulting  in  the  conviction  of  respondents  for  maintaining  a  nuisance 
contrary  to  the  pro\'isioiis  of  a  city  ordinance.  Swift,  J.  Argued 
May  18,  1888,  and  reargued  June  26,  1890.  Decided  October  10, 1890. 
Judgment  affirmed.    The  facts  are  stated  in  the  opinion. 

This  case  was  brought  to  this  Court  by  writ  of  certiorari  from  the 
recorder's  court  of  the  city  of  Detroit.  The  defendants  were  convicted 
sis  unlawfully  and  wilfully  creating  and  maintaining  a  nuisance,  con- 
nating  of  the  creation  and  emission  of  unwholesome,  offensive,^ and 
of  useating  odors,  smells,  vapors,  and  smoke,  to  the  great  damage  and 
common  nuisance  of  all  people  living  in  the  neighborhood  thereof,  and 
of  all  people  passing  and  repassing  on  the  streets  and  alleys  adjacent 
thereto,  contrary  to  an  ordinance  of  the  city  in  such  case  made  and 
provided,  being  section  5,  chap.  55,  Rev.  Ord.  1884.  The  ordinance  in 
question  is  set  forth  in  the  return  of  the  judge  to  the  writ.  The  defend- 
ant, the  Detroit  White  Lead  Works,  is  a  corporation  organized  under 
the  laws  of  the  State.  .  .  .  The  trial  Court  filed  a  written  opinion 
and  finding,  of  which  the  material  part  is  as  follows:  .  .  .  "The  part 
of  the  city  wherein  the  corporation  is  carried  on  is  principally  occupied 
by  dwelling  houses,  and  many  residents  in  the  vicinity  of  the  lead 
works,  during  the  time  mentioned  in  the  complaint,  have  been  con- 
stantly annoyed  by  odors,  smoke,  and  soot  which  came  from  the  lead 
works  and  entered  their  houses,  and  produced  headache,  nausea,  vomit- 
ing, and  other  pains  and  aches  injurious  to  health.  In  warm  weather, 
to  keep  out  the  smoke  and  soot,  they  were  compelled,  to  their  great 
discomfort,  to  close  their  doors  and  windows.  The  smoke  and  soot 
settled  on  their  furniture,  and  on  their  clothing  which  had  been  washed 
and  hung  out  to  dry,  and  which  they  were  obliged  to  wash  again,  and 
in  some  instances  tainted  their  food."  .  .  . 

Edwin  F.  Conely,  for  respondents. 

Henry  M,  Cheever,  Charles  W.  Cdsgrain,  Charles  S.  McDonald,  and 
John  W,  McGrath,  for  the  people. 
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Grant,  J.  [after  stating  the  case  as  above].  The  facts  found  and 
returned  by  the  recorder's  court  clearly  establish  a  nuisance,  according 
to  all  the  authorities.  .  .  .  The  defendants  cannot  be  protected  in 
the  enjoyment  of  their  property,  and  the  carrying  on  of  their  business, 
if  it  becomes  a  nuisance  to  people  living  upon  the  adjoining  properties, 
and  to  those  doing  legitimate  business  with  them.  Whenever  such  a 
business  becomes  a  nuisance,  it  must  give  way  to  the  rights  of  the 
public,  and  the  owners  thereof  must  either  devise  some  means  to  avoid 
the  nuisance,  or  must  remove  or  cease  the  business.  It  may  not  be 
continued  to  the  injury  of  the  health  of  those  living  in  its  vicinity. 
This  rule  is  founded  both  upon  reason  and  authority.  Nor  is  it  of  any 
consequence  that  the  business  is  useful  or  necessary,  or  thatit  con- 
tributes to  the  wealth  and  prosperity  of  the  community.  .  .  . 

It  is  true  that,  in  places  of  population  and  business,  not  everything 
that  causes  discomfort,  inconvenience,  and  annoyance,  or  which,  per- 
haps, may  lessen  the  value  of  surrounding  property,  will  be  condemned 
and  abated  as  a  nuisance.  It  is  often  difficult  to  determine  the  bound- 
ary line  in  many  such  cases.  The  carrying  on  of  many  legitimate 
businesses  is  often  productive  of  more  or  less  annoyance,  discomfort, 
and  inconvenience,  and  may  injure  surrounding  property  for  certain 
purposes,  and  still  constitute  no  invasion  of  the  rights  of  the  people 
living  in  the  vicinity.  Such  a  case  was  Gilbert  v,  Showerman,  23  Mich. 
448  [supra,  No.  800].  A  case  similar  in  its  facts  was  before  this  Court 
in  Robinson  «.  Baugh,  31  Mich.  290  [supra,  No.  801],  which  was  dis- 
tinguished by  the  Court  from  Gilbert  v.  Showerman.  ...  No  case 
has  been  cited,  and  we  think  none  can  be  found,  sustaining  the  con- 
tinuance of  a  business  in  the  midst  of  a  populous  community,  which 
constantly  produces  odors,  smoke,  and  soot  of  such  a  noxious  character, 
and  to  such  an  extent,  that  they  produce  headache,  nausea,  vom- 
iting, and  other  pains  and  aches  injurious  to  health,  and  taint  the 
food  of  the  inhabitants.  .  .  .  Judgment  affirmed.  The  other  Justices 
concurred. 

803.  Francis  H.  BoHLEN.  The  Rvle  in  Rylands  v.  Fletcher,  (Univ.  of  Penn- 
sylvania Law  Review,  LIX,  423.)  In  every  case  the  question  remains  whether 
the  defendant  has  or  has  not  committed  a  nuisance  in  this  broad  sense  of 
that  term;  that  is  to  say,  whether  his  use,  whether  of  his  property  or  of  the 
highway,  or  of  any  other  right  of  his,  has  not  only  threatened  injury  to  others 
in  the  exercise  of  their  independent  rights,  but  has  been  excessive.  However 
much  the  test  may  vary  with  the  economic  attitudes  prevalent  in  the  various 
jiuisdictions,  in  each  jurisdiction  the  same  test  will  be  applied  to  determine 
the  liability  for  the  harm  which  one  does  by  all  one's  individual  activities.  If 
the  activity  of  one  is  so  essential  to  the  public  good  that  it  must  be  en- 
couraged by  allowing  it  to  be  prosecuted  at  the  cost  of  others,  one  carrying  it 
on  will  be  relieved  from  liability  for  harm  which  it  necessarily  and  directly 
uoest  ... 

Thus  understood,  the  rule  of  Rylands  v.  Fletcher  marks  a  great  advance  in 
the  rationalization  of  the  conunon  law.  .  .  . 
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If  the  defendant's  use  be  merely  for  the  benefit  of  the  public  generally,  in 
which  the  adjacent  owner  shares  merely  as  one  of  the  public,  it  seems  that  the 
latter  should  bear  no  greater  part  of  the  damage  done  by  that  use  than  any 
other  member  of  the  public,  who,  as  such,  share  equally  the  benefits  derived 
from  permitting  it.  To  throw  the  whole  of  the  loss  upon  one  member  of  the 
public,  simply  because  it  is  his  misfortune  that  his  property  should  be  situated 
near  to  the  place  which  the  defendant  selects  to  carry  on  the  business,  tending 
to  increase  the  general  prosperity,  is,  it  seems  to  the  writer,  to  throw  upon  him 
a  loss  altogether  out  of  proportion  to  his  share  in  the  benefit  derived  from  the 
encouragement  of  the  industry.  But  if  the  neighbors  have  such  profit  by  the 
bunness  by  reason  of  the  fact  that  the  right  to  carry  on  such  business  adds 
value  to  their  land,  or  because  the  value  of  their  land  is  enhanced  by  the  charac- 
ter of  the  locality  due  to  the  presence  of  the  defendant's  enterprise,  then,  they 
being  peculiarly  benefited,  may  be  properly  singled  out  to  bear  the  loss. 

As  a  matter  of  abstract  fairness  it  would  seem,  if  the  business  is  one  which 
is  essential  to  the  good  of  the  State  as  a  community  and  yet  is  of  a  sort  that 
would  not  attract  private  enterprise,  if  it  were  forced  to  bear,  as  part  of  its 
operating  expense,  the  cost  not  only  of  repairing  the  damage  which  it  does  to 
its  own  plant  and  property  but  also  of  making  good  the  harm  which  it  causes 
to  others,  that  the  State  itself  should  relieve  the  business  of  this  burden,  either 
by  paying  for  the  loss  itself  or  by  reimbursing  the  business  which  itself  is  to 
make  the  payment.  In  either  event  the  payment  would  finally  be  made  out 
of  the  public  funds  raised  by  taxation,  and  as  taxes  are  laid  upon  the  wealth 
of  the  country,  each  citizen  would  pay  in  proportion  to  his  share  in  the  general 
prosperity.  So  his  share  of  the  payment  necessary  to  encourage  the  operation 
of  the  business  would  correspond  to  the  benefit  which  he  as  a  member  of  the 
pubUc  has  derived  from  its  operations. 

Every  burden  which  an  individual  is  forced  to  bear  for  the  benefit  of  the 
State  is,  in  the  last  analysis,  a  species  of  taxation,  and  it  isa  fundamental  prin- 
ciple that  taxation  shall  be  laid  equally  upon  all  benefited  by  the  expenditure 
of  the  fund  realized  thereby.  If  the  fund  is  to  be  expended  to  increase  the 
general  prosperity  of  all  citizens,  it  must  be  borne  by  all  in  proportion  to  their 
share  in  that  prosperity  as  shown  by  their  wealth.  If  any  particular  class  is 
to  be  peculiarly  benefited  by  its  expenditure,  the  whole  or  the  greater  part  of 
it  may  well  be  laid  upon  that  class,  so  long  as  the  burden  is  borne  equally  by  all 
of  that  class.  If  an  individual  derives  peculiar  benefit  from  it  he  may  be  re- 
quired to  bear  the  entire  biuxlen.  But  it  violates  every  canon  of  taxation  that 
the  whole  burden  should  be  laid  upon  some  individual,  having  no  peculiar  in- 
terest in  the  object  secured  by  its  expenditure,  simply  because  of  some  acci- 
dental circumstance,  such  as  the  location  of  his  property.  To  throw  the  risk 
of  a  business  essential  to  the  public  interests  upon  a  psuticular  individual  who 
derives  no  special  benefit  therefrom,  simply  because  the  exercise  of  his  rights 
brings  him  within  reach  of  its  injurious  effects,  is  not  substantially  different 
from  the  conduct  of  a  Sultan  of  Morocco,  who  in  order  to  raise  funds  for  the 
carrying  on  of  a  war,  confiscates  the  property  of  the  nearest  rich  man. 

Twenty  years  ago  the  suggestion  that  the  State  should,  as  such,  bear  this 
burden,  would  have  been  regarded  as  a  wicked  sociaUstic  heresy  or,  what  is 
perhaps  worse,  a  mere  academic  theory.  The  principle  that  one,  whose  per- 
son or  property  had  been  injured  for  the  public  benefit,  must  himself  bear  the 
loss,  has  from  the  earliest  times  been  a  principle  of  the  common  law  and  has 
been  extended  to  cases  where  the  property  of  one  man  has  been  sacrificed  to 
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preserve  the  property  or  the  life  of  many.  This  oonoeption  seems  to  the 
writer  to  denote  a  crude  state  of  jurisprudence  prevalent  at  a  time  when  the 
State  was  regarded  as  a  poUce  officer,  whose  sole  function  was  to  see  that  in- 
dividual citizens  paid  due  regard  to  the  rights  of  their  fellows;  it  is  noteworthy 
that  in  the  more  advanced  jurisprudence  of  Rome,  if  one  man's  property  were 
sacrificed  to  secure  the  safety  of  that  of  many,  the  burden  was  equally  dis- 
tributed, by  contribution,  among  all  those  whose  property  was  imperilled. 
This  conception  of  the  common  law  has  been  preserved  by  the  extreme  indi* 
vidualistic  attitude  of  the  English  people,  whose  most  marked  political  charao- 
teristic  has  been  their  intense  jealousy  of  the  power  of  the  State  and  their 
distaste  of  anything  savoring  of  State  regulation  or  paternalism.  This  char- 
acteristic culminated  in  the  doctrine  by  laiaaer  faire  utilitarianism  which  dom- 
inated public  opinion  during  the  greater  part  of  the  last  century. 

The  reaction  from  the  extremes  to  which  this  doctrine  was  carried,  has,  how- 
ever, in  recent  years  led  in  England  to  an  entirely  different  conception  of  the 
proper  functions  of  the  State,  and  to  an  impulse  in  favor  of  what  may  be  called 
distributive  justice.  Much  of  recent  English  legislation  (e.  g.  by  Workmen's 
Compensation  Acts)  is  designed  to  transfer  the  loss  necessarily  arising  under 
the  compUcated  conditions  of  modem  life  to  the  public  or  to  the  person  most 
benefited  by  the  activities  which  causes  it,  who,  as  such,  is  regarded  as  the  per- 
son who  should  bear  it,  or  to  distribute  it  through  him  among  the  public  at 
large. 


804.    WESSON  V.  WASHBURN  IRON  COMPANY 
Supreme  Judicial  Coubt  of  Massachusetts.    1866 

13  AU,  95 

ToBT.  The  first  count  of  the  dedaration  alleged  that  the  plaintiff 
was  owner  of  a  freehold  estate  in  a  messuage  and  dwelling-house  in 
Worcester,  contiguous  to  the  land  and  buildings  of  the  defendants, 
and  occupied  as  a  dwelling-house  for  the  plaintiff's  tenants:  and  the 
defendants  wrongfully  kept  and  continued  certain  buildings,  called 
and  used  for  a  rolling  mill  and  foundry,  next  easterly  from  the  land  of 
the  plaintiff  .  .  .  and  by  the  action  and  motion  of  the  said  engines, 
mills  and  machinery,  the  ground  and  dwelling-house  of  the  plaintiff 
were  greatly  shaken  and  jarred,  so  that  the  house  was  greatly  shaken 
to  pieces  and  rendered  uncomfortable  and  unfit  for  habitation  and 
of  no  value.  .  .  . 

At  the  trial  in  this  court,  before  Colt,  J.,  the  plaintiff  introduced 
evidence  tending  to  show  that  she  had  an  estate  for  life  in  two  dwelling- 
houses  adjacent  to  premises  used  and  occupied  by  the  defendants  for 
a  rolling  mill  for  the  manufacture  of  railroad  iron;  that  during  the 
period  complained  of  great  quantities  of  smoke,  cinders,  and  dust  came 
constantly  from  the  defendant's  works  into  said  houses,  to  an  extent, 
when  the  wind  was  east,  enough  to  suffocate  persoi^,  making  the 
houses  black  inside  and  out,  covering  the  bed-clothes  and  table-cloths 
with  dust,  and  making  the  houses  uncomfortable  and  unfit  for  habita- 
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tion;  that  the  defendants  kept  constantly  in  operation,  by  night  and 
day,  a  tripn-hammer  capable  of  striking  a  blow  of  from  seventy-five  to 
one  hundred  tons,  the  effect  of  which  was  to  jar  the  houses  so  as  to 
cause  the  plastering  to  crack  and  fall  down  repeatedly,  so  that  no  clock 
could  run  in  one  of  the  houses.  ...  It  was  admitted  by  the  plaintiff 
that  the  defendant's  works  were  erected  in  a  proper  locality,  were 
properly  constructed  for  the  business  carried  on,  and  were  properly 
managed,  except  as  far  as  they  interfered  with  her  rights.  .  .  . 

The  plaintiff  requested  the  Court  to  instruct  the  jury  that  if  her 
dwelling-house  was  injured  by  jarring  and  shaking,  and  rendered 
unfit  for  habitation  by  smoke,  cinders,  dust  and  gas  from  the  defendants' 
works,  it  was  no  defence  to  the  action  that  many  other  houses  in  the 
neighborhood  were  affected  in  a  similar  way.  But  the  judge  declined 
so  to  rule,  and  instructed  the  jury,  in  accordance  with  the  request  of 
the  defendants,  that  the  plaintiff  could  not  maintain  this  action  if  it 
appeared  that  the  damage  which  the  plaintiff  had  sustained  in  her 
estate  was  common  to  all  others  in  the  vicinity;  but  it  must  appear 
that  she  had  sustained  some  special  damage,  differing  in  kind  and 
degree  from  that  common  to  all  others  in  the  neighborhood.  The 
jury  returned  a  verdict  for  the  defendants,  and  the  plaintiff  alleged 
exceptions. 

G,  F.  Hoar,  {0,  F.  Verry  with  him,)  for  the  plaintiff,  argued  that 
the  limitation  stated  by  the  Court,  in  the  instructions  to  the  jury,  is 
only  found  in  cases  where  the  plaintiff  complained  of  a  special  injury 
resulting  from  the  infringement  of  a  public  right.  .  .  . 

F.  H.  Dewey,  (JE.  B,  Stoddard  with  him,)  for  the  defendants.  -  -  . 
The  instruction  of  the  Court  to  the  jury  was  correct. 

BiGELOW,  C.  J.  .  .  .  The  more  interesting  question  remains  to  be 
considered,  whether  the  instructions  under  which  the  case  was  sub- 
mitted to  the  jury  were  correct  and  appropriate  to  the  facts  in  proof. 

There  can  be  no  doubt  of  the  truth  of  the  general  principle  stated  by 
the  Court,  that  a  nuisance  may  exist  which  occasions  an  injury  to  an 
individual,  for  which  an  action  cannot  be  maintained  in  his  favor  unless 
he  can  show  some  sp>ecial  damage  in  his  person  or  property,  differing 
in  kind  and  degree  from  that  which  is  sustained  by  other  persons  who 
are  subjected  to  inconvenience  and  injury  from  the  same  cause.  The 
difficulty  lies  in  the  application  of  this  principle.  The  true  limit,  as  we 
understand  it,  within  which  its  operation  is  allowed,  is  to  be  found  in 
the  nature  of  the  nuisance  which  is  the  subject  of  complaint. 

1.  If  the  right  invaded  or  impaired  is  a  common  and  public  one, 
which  every  subject  of  the  State  may  exercise  and  enjoy,  such  as  the 
use  of  a  highway,  or  canal,  or  public  landing  place,  or  a  common  water- 
ing place  on  a  stream  or  pond  of  water,  —  in  all  such  cases  a  mere 
deprivation  or  obstruction  of  the  use  which  excludes  or  hinders  all 
persons  alike  from  the  enjoyment  of  the  common  right,  and  which 
does  not  cause  any  special  or  peculiar  damage  to  any  one,  furnishes 
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no  valid  cause  of  action  in  favor  of  an  individual,  although  he  may 
suffer  inconvenience  or  delay  greater  in  degree  than  others  from  the 
allied  obstruction  or  hindrance.  The  private  injury,  in  thb  class 
of  cases,  is  said  to  be  merged  in  the  common  nuisance  and  injury  to  all 
citizens,  and  the  right  is  to  be  vindicated  and  the  wrong  punished  by  a 
public  prosecution,  and  not  by  a  multiplicity  of  separate  actions  in 
favor  of  private  individuals.  ... 

2.  But  it  will  be  found  that,  in  all  these  cases,  and  in  others  in  which 
the  same  principle  has  been  laid  down,  it  has  been  applied  to  that  class 
of  nuisances  which  have  caused  a  hindrance  or  obstruction  in  the  exer- 
cise of  a  right  which  is  common  to  every  person  in  the  community,  and 
that  it  has  never  been  extended  to  cases  where  the  alleged  wrong  is 
done  to  private  property,  or  the  health  of  individuals  is  injured,  or  their 
peace  and  comfort  in  their  dwellings  is  impaired  by  the  carrying  on  of 
offensive  trades  and  occupations  which  create  noisome  smells  or  dis- 
turbing noises,  or  cause  other  annoyances  and  injuries  to  persons  and 
property  in  the  vicinity,  however  numerous  or  extensive  may  be  the 
instances  of  discomfort,  inconvenience,  and  injury  to  persons  and 
property  thereby  occasioned.  .  .  . 

[Here]  the  essence  of  the  wrong  consists  in  an  invasion  of  private 
right,  and  in  which  the  public  offence  is  committed,  not  merely  by 
doing  an  act  which  causes  injury,  annoyance,  and  discomfort  to  one 
or  several  persons  who  may  come  within  the  sphere  of  its  operation 
or  influence,  but  by  doing  it  in  such  place  and  in  such  manner  that 
the  aggregation  of  private  injuries  becomes  so  great  and  extensive  as 
to  constitute  a  public  annoyance  and  inconvenience,  and  a  wrong 
against  the  community,  which  may  be  properly  the  subject  of  a 
public  prosecution.  But  it  has  never  been  held,  so  far  as  we  know, 
that  in  cases  of  this  character  the  injury  to  private  property,  or  to 
the  health  and  comfort  of  individuals,  becomes  merged  in  the  public 
wrong,  so  as  to  take  away  from  the  persons  injured  the  right  which  they 
would  otherwise  have  to  maintain  actions  to  recover  damages  which 
each  may  have  sustained  in  his  person  or  estate  from  the  wrongful  act. 

Nor  would  such  a  doctrine  be  consistent  with  sound  principle.  Car- 
ried out  practically,  it  would  deprive  persons  of  all  redress  for  injury  to 
property  or  health,  or  for  personal  annoyance  and  discomfort,  in  all 
cases  where  the  nuisance  was  so  general  and  extensive  as  to  be  a  legiti- 
mate subject  of  a  public  prosecution;  so  that  in  effect  a  wrongdoer 
would  escape  all  liability  to  make  indemnity  for  private  injuries  by 
carrying  on  an  offensive  trade  or  occupation  in  such  place  and  manner 
as  to  cause  injury  and  annoyance  to  a  sufficient  niunber  of  persons  to 
create  a  common  nuisance. 

The  real  distinction  would  seem  to  be  this:  that  when  the  wrongful 
act  is  of  itself  a  disturbance  or  obstruction  only  to  the  exercise  of  a 
common  and  public  right,  the  sole  remedy  is  by  public  prosecution, 
unless  special  damage  is  caused  to  individuab.  .  .  • 
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The  instructions  given  to  the  jury  were  stated  in  such  form  as  to 
lead  them  to  infer  that  this  action  could  not  be  maintained,  if  it  ap- 
peared that  other  owners  of  property  in  that  neighborhood  suffered 
injury  and  damage  similar  to  that  which  was  sustained  by  the  plaintiff 
in  her  estate  by  the  acts  of  the  defendants.  This,  as  applied  to  die  facts 
in  proof,  was  an  error,  and  renders  it  necessary  that  the  case  should 
be  tried  anew.  Exceptions  sustained,^ 

Topic  2.    Sundry  Harms  to  Real  Property  and  Appurtenant 

Interests 

Sub-topic  A.    Land-Damage  done  by  Flowage 

807.     GARLAND  v.  AURIN 

Supreme  Court  of  Tennessee.    1899 

53  S.  W.  940 

•Appeal  from  Circuit  Court,  Ejiox  county;  Joseph  W.  Sneed, 
Judge.  Action  by  Samantha  Garland  against  Charles  A.  Aurin.  De- 
murrer to  declaration  was  sustained,  and  plaintiff  appeals.    Reversed* 

This  is  an  action  of  damages  brought  by  the  occupant  of  a  city  lot 
against  the  owner  of  an  adjacent  and  lower  lot,  for  creating  an  alleged 
private  nuisance  by  filling  such  lower  lot  with  earth,  garbage,  etc., 
and  thereby  obstructing  the  natural  drain  of  surface  water,  and  back- 
ing the  same  upon  plaintiff's  lot,  and  there  making  a  stagnant  pond, 
which  impaired  the  use  of  the  premises,  and,  through  noxious  vapois 
emitted,  caused  sickness  to  the  plaintiff.  The  defendant  demurred 
upon  four  grounds:  (1)  That,  being  within  the  city  limits,  the  defend- 
ant had  the  legal  right  to  fill  or  raise  his  lot,  as  it  is  alleged  he  did, 
though  he  thereby  impeded  and  prevented  the  passage  of  surface 
water  from  the  plaintiff's  lot  over  his  own;  (2)  that  plaintiff,  being 
only  the  occupant,  and  not  the  owner,  of  the  lot  alleged  to  have  been 
injured,  cannot  maintain  this  suit;  (3)  that  since  the  noxious  vapors 
complained  of  are  alleged  to  have  risen  from  the  lot  occupied  by  the 
plaintiff,  and  not  from  that  of  defendant,  there  is  no  cause  of  action 
on  account  thereof  against  the  defendant;  and  (4)  that  the  plaintiff 
does  not  allege  that  the  wrongs  complained  of  were  the  natural  and 
proximate  cause  of  her  sickness. 

IngersoU  &  Peyton,  for  appellant.    Green  &  Shields,  for  appellee. 

Caldwell,  J.  [after  stating  the  facts  as  above].   Two  distinct  rules 

•   *  [Notes; 
"Public  nuisance:  Special  damage  in  private  action."    (C.  L.  R.,  VII,  366. 
"Public  nuisance:  Smoke."    (C.  L.  R.,  VII,  550.) 
"Nuisance  —  Injunction  —  Temporary  user."    (C.  L.  R.,  IX,  382.) 
"What  coDstitiutes  a  nuisance:  Printing-machinery  in  district  devoted  to 

printing  trade."    (H.  L.  R.,  XIX,  474.)] 


No.  807        B.    (n)  BUNDRT  ECONOMIC  DiPBOVEBfENTS,  ETC.       313 

have  been  administered  in  the  various  States  of  the  Union  with  respect 
to  the  right  of  a  lower  proprietor  to  obstruct  and^repel  surface  water 
flowing  from  the  land  of  a  higher  proprietor;  one  being  called  the 
"eommonJaw  rule/'  and  the  other  the  "dvil-law  rule."  Under  what 
is  known  as  the  "common-law  rule,"  the  holding  is  that  *the  right  of 
the  lower  proprietor  to  occupy  and  improve  his  land,  in  such  a  manner 
and  for  such  purposes  as  he  may  see  fit,  either  by  changing  the  surface 
or  by  the  erection  of  buildings  or  other  structures  thereon,  is  not  re- 
stricted or  modified  by  the  fact  that  such  improvements  or  other 
occupation  will  obstruct  and  repel  surface  water  that  would  otherwise 
naturally  flow  thereon  from  adjacent  and  higher  land,  even  though 
the  land  of  the  upper  proprietor  may  be  injured  thereby.  This  rule  is 
based  largely  upon  the  maxim,  "Cujus  est  solum,  ejus  est  usque  ad 
coelum  et  ad  inferos,"  and  seems  to  be  administered. in  the  States  of 
Connecticut,  Indiana,  Kansas,  Maine,  Massachusetts,  Minnesota, 
Missouri,  New  Hampshire,  New  Jersey,  New  York,  and  perhaps  in 
Texas  (except  as  to  raiboads),  Vermont,  and  Wisconsin.  On  the  con- 
trary, by  the  rule  of  the  civil  law,  the  proprietor  of  the  lower  land  may 
not  obstruct,  by  any  means,  the  natural  flow  of  surface  water,  and  turn 
it  back,  to  the  injury  of  the  higher  lands  of  his  neighbor;  the  latter 
owner  having,  by  the  law  of  nature,  an  easement  of  servitude  of  drain- 
age over  the  lands  of  the  former  for  the  flow  of  surface  waters.  This 
rule  is  based  partly  upon  the  necessity  of  the  situation,  and  partly 
upon  the  maxim,  **  Sic  utere  tuo  ut  alienum  non  laedas,"  and  appears 
to  prevail  in  Arkansas,  AlabamiC,  California,  Georgia,  Illinois,  Iowa, 
Kentucky,  Louisiana,  Maryland,  Michigan,  Nevada,  North  Carolina, 
Ohio,  Pennsylvania,  Tennessee,  Texas  (as  to  railroads),  Virginia,  and 
West  Virginia.  There  have  seemingly  been  some  changes  from  one 
rule  to  the  other  in  Arkansas,  Missouri,  Iowa,  New  Hampshire,  and 
some  of  the  other  States,  and  South  Carolina  appears  to  occupy  a  kind 
of  middle  groimd  between  the  two,  allowing  the  lower  owner  to  make 
any  reasonable  use  of  his  land  which  may  not  imreasonably  injure 
adjacent  property  above.  The  two  rules  are  considered,  and  most  of 
the  adjudged  cases  cited,  in  24  Am.  &  Eng.  Enc.  Law,  pp.  907-922, 
inclusive;  in  Gray  v.  McWilliams  (Cal.),  21  L.  R.  A.  593,  608,  and 
note  (s.  c.  32  Pac.  976);  in  Sheehan  v.  Flynn  (Minn.),  26  L.  R.  A.  632, 
and  note  (s.  c.  61  N.  W.  462);  in  Vanderwiele  v.  Taylor,  65  N.  Y. 
341,  345;  in  Barkley  v.  Wilcox,  86  N.  Y.  141;  in  City  of  Waverly 
t.  Page  (Iowa),  40  L.  R.  A.  465,  and  note  (s.  c.  74  N.  W.  938) ;  and  in 
Cooley,  Torts,  pp.  574-580,  inclusive.  Judge  Dillon,  adopting  the 
remark  of  Lord  Tenterden  (Rex  v.  Commissioners,  8  Bam.  &  C.  355, 
360)  in  reference  to  the  rights  of  owners  along  the  seacoast,  says  that 
the  law  largely  regards  surface  waters  a  conunon  enemy,  which  every 
proprietor  may  fight  or  get  rid  of  as  best  he  may.  2  Dill.  Mun.  Corp. 
(4th  Ed.)  §  1039.  The  cases  decided  by  this  court  are  Carriger  v.  Rail- 
road Co.,  7  Lea,  388;  and  Railway  Co.  v.  Mossman,  90  Tenn.  157,  16 
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S.  W.  64.  All  of  these  cases  give  distinct  recognition  and  application 
to  what  is  called  the  ''civil*law  rule/'  without  so  naming  it,  or  men- 
tioning the  other  rules.  .  .  . 

Judge  Cooley,  after  noting  the  fact  that  some  of  the  States  apply 
the  one  rule  and  some  the  other,  says  that 

''no  doubt  all  the  States  would  recognize  an  exception  (to  the  civil-law  rule) 
in  favor  of  the  owner  of  a  town  lot,  who  must  be  at  liberty  to  cut  off  drainage 
across  it,  or  his  lot  would  be  worthless  for  many  purposes.  In  respect  to  agri- 
cultural lands,  strong  reasons  may  be  g^ven  for  either  view,  and  it  is  probable 
that  each  wiU  continue  to  find  supporters  thereafter  as  heretofore.*'  Cooley, 
Torts,  p.  577. 

Elsewhere  it  is  said: 

"In  some  States  ^a  distinction  has  been  made  between  urban  and  rural  proi>- 
erty,  and  it  has  been  held,  or,  at  all  events,  an  opinion  has  been  expressed,  that 
the  rule  of  the  dvil  law  that  the  lower  proprietor  holds  his  land  subject  to 
the  burden  of  receiving  the  surface  water  which  naturally  drains  form  the 
higher  lands  does  not  apply  to  city  and  village  lots."  24  Am.  &  £ng.  £nc. 
Law,  915. 

In  support  of  the  last  statement,  the  author  cites  cases  from  Ala- 
bama, Iowa,  Michigan,  and  Pennsylvania,  four  of  the  States  in  which 
the  civil-law  rule  prevails  as  to  rural  lands,  and  two  cases  from  New 
York,  one  of  the  States  in  which  the  common-law  nde  prevails.  In  a 
later  case  from  Iowa,  however  (City  of  Waverly  v.  Page,  74  N.  W. 
938,  40  L.  R.  A.  465),  the  civil-law  rule  was  applied  in  favor  of  the 
owner  of  a  city  lot,  and  that,  too,  as  against  the  municipality  itself; 
and  the  same  rule  seems  to  have  been  applied  as  to  urban  property  in 
Georgia  (Goldsmith  v.  Elsas,  53  Ga.  186),  in  Illinois  (Gormley  v.  San- 
ford,  52  111.  159),  in  Kentucky  (Kemper  v.  City  of  Louisville,  14  Bush 
87),  in  Louisiana  (Bowman  v.  City  of  New  Orleans,  27  La.  Ann.  501), 
in  Virginia  (Smith  v.  City  Council  of  Alexandria,  33  Grat.  208),  and 
in  other  States. 

We  are  unable  to  see  any  difference  in  principle  between  the  reciprocal 
rights  and  duties  of  adjacent  urban  proprietors  and  those  of  adjacent 
rural  proprietors,  and  hence  we  do  not  think  it  wise  to  apply  one  rule 
to  city  lots  and  a  different  rule  to  agricultural  lands,  especially  in  the 
same  State.  Having  heretofore,  in  the  three  cases  mentioned,  deter- 
mined the  rights  of  adjacent  rural  proprietors  by  the  civil-law  rule, 
and  still  deeming  that  the  better  doctrine,  we  now  apply  it  to  urban 
lots,  and  in  doing  so  overrule  the  first  ground  of  demurrer.  .  .  . 

If  it  be  true,  as  averred  in  the  declaration,  that  the  defendant  wrong- 
fully caused  noxious  vapors  to  rise  on  and  from  the  plaintiff's  lot,  and 
that  she  was  injured  thereby,  the  defendant  is  liable  therefor  the  same 
as  if  such  vapors  had  been  wrongfully  caused  to  rise  on  and  from  his 
own  lot.  Hence  the  third  groimd  of  demurrer  is  not  well  taken.  •  .  . 
Reverse  and  remand. 
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808.  MIDDLESEX  COMPANY  t.  McCUE 
Supreme  Judicial  Court  of  Massachusetts.    1889 

149  Mom,  103,  21  N.  E,  230 

Bill  in  equity  to  restrain  the  defendant  from  filling  the  plaintiff's 
mill-pond,  and  to  compel  him  to  remove  material  already  deposited 
in  it.  Hearing  upon  the  pleadings  and  a  master's  report,  before  Holmes, 
J.,  who  reserved  the  case  for  the  consideration  of  the  full  court,  in 
substance  as  follows. 

The  master's  report  contained  the  following  facts.  The  plaintiff,  a 
mill  corporation,  was  the  owner  of  the  mill-pond  in  question,  which 
was  raised  by  its  dam,  and  of  the  land  under  the  pond,  and  for  thirty 
years  and  more  had  constantly  used  the  water  power  thus  created  for 
manufacturing  purposes.  The  defendant  was  the  owner  of  land  upon 
the  side  of  a  hill  sloping  down  to  the  pond  as  far  as  the  land  of  the 
plaintiff.  The  defendant  had  annually  used  and  cultivated  his  land, 
in  the  ordinary  way,  to  within  a  short  distance  from  the  plaintiff's 
land,  for  the  purpose  of  raising  garden  vegetables,  and  had  brought 
thereon  manure  and  ashes,  which  he  had  dug  and  spaded  into  the  soil. 
The  defendant  had  erected  neither  a  fence  nor  a  wall  to  prevent  the 
filling  of  the  plaintiff's  pond,  or  to  prevent  the  raising  of  his  own  land, 
which  the  plaintiff  had  the  right  to  flow,  or  for  the  purpose  of  banking 
against  further  flowage. 

The  plaintiff  contended  that  the  defendant,  by  cultivating  the  land, 
had  changed  the  character  of  the  soil,  had  caused  it  to  wash  into  its 
mill-pond,  and  that  the  land  could  not  be  legally  so  used  if  it  interfered 
with  the  plaintiff's  rights  of  flowage,  and  caused  the  filling  up  of  its 
mill-pond. 

The  master  found  that  although  in  fact  the  cultivation  of  the  land 
did  cause  a  raising  of  the  land  near  the  shore  of  the  plaintiff's  pond, 
and  a  filling  up  of  the  pond,  it  was  such  a  use  of  the  land  as  might  be 
legally  made;  and  ruled  that  the  defendant  might,  as  he  had  done, 
cultivate  his  land,  and  apply  ashes  and  other  fertilizers  in  the  ordinary 
course  of  husbandry. 

B.  F.  Bvder  &  P.  Wehsler,  for  the  plaintiff. 

C  Cowley^  for  the  defendant. 

Holmes,  J.  This  is  a  bill  brought  to  restrain  the  defendant  from 
filling  up  the  plaintiff's  mill-pond.  The  master  reports  that  the  de- 
fendant's land  is  on  the  slope  of  a  hill  running  down  to  the  pond,  and 
that  the  only  acts  of  the  defendant  tending  to  fill  the  pond  have  been 
those  of  cultivating  and  manuring  his  own  soil  in  the  ordinary  way,  for 
the  purpose  of  raising  garden  vegetables.  The  question  is  whether 
the  defendant  has  a  right  to  do  these  acts  notwithstanding  their  effects 
upon  the  plaintiff's  land  and  water  rights. 
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The  respective  rights  and  liabilities  of  adjoining  land  owners  cannot 
be  determined  in  advance  by  a  mathematical  line  or  a  general  formula, 
certainly  not  by  the  simple  test  of  whether  the  obvious  and  necessary 
consequence  of  a  given  act  by  one  is  to  damage  the  other.  The  fact 
that  the  damage  is  foreseen,  or  even  intended,  is  not  decisive  apart 
from  statute.  Some  damage  a  man  must  put  up  with,  however  plainly 
his  neighbor  foresees  it  before  bringing  it  to  pass.  Hideout  v.  Knox, 
148  Mass.  368.  Liability  depends  upon  the  nature  of  the  act,  and  the 
kind  and  degree  of  harm  done,  considered  in  the  light  of  expediency 
and  usage.  For  certain  kinds  there  is  no  liability,  no  matter  what  the 
extent  of  the  harm.  A  man  may  lose  half  the  value  of  his  house  by  the 
obstruction  of  his  view,  and  yet  be  without  remedy.  In  other  cases 
his  rights  depend  upon  the  degree  of  the  damage,  or  rather  of  its  cause. 
He  must  endure  a  certain  amount  of  noise,  smells,  shaking,  percolation, 
surface  drainage,  and  so  forth.  If  the  amount  is  greater,  he  may  be 
able  to  stop  it,  and  to  recover  compensation.  As  in  other  matters  of 
degree,  a  case  which  is  near  the  line  might  be  sent  to  a  jury  to  deter- 
mine what  is  reasonable.  In  a  clear  case  it  is  the  duty  of  the  Court  to 
rule  upon  the  parties'  rights. 

The  present  case  presents  one  of  those  questions  of  degree.  If  the 
plaintiff  were  complaining  of  offensive  drainage  from  a  vault,  it  would 
be  entitled  to  recover  upon  proof  of  the  fact.  Ball  v,  Nye,  99  Mass. 
582.  If  it  complained  that  the  surface  drainage  was  made  offensive 
by  the  nature  of  the  substance  spread  by  the  defendant  upon  his  land, 
the  case  would  be  nearer  the  line,  and  the  right  to  recover  possibly 
might  depend  upon  further  circumstances,  such  as  whether  the  sub- 
stances were  usual  and  reasonable  fertilizers,  or  refuse,  etc.  See  Brown 
V,  Illius,  27  Conn.  84,  and  25  Conn.  583.  In  this  case  it  complains, 
not  that  the  substances  brought  down  are  offensive,  but  that  the 
defendant  causes  any  solid  substance  to  be  brought  down  at  all.  Prac- 
tically it  would  forbid  the  defendant  to  dig  his  land,  at  least  without 
putting  up  a  guard,  since  the  surface  drainage  necessarily  carries  more 
of  the  soil  along  with  it  if  the  earth  is  made  friable  by  digging.  This 
would  cut  down  the  defendant 's  right  of  surface  drainage  to  a  very  small 
matter  indeed.  We  are  of  opinion  that  a  man  has  a  right  to  cultivate 
his  land  in  the  usual  and  reasonable  way,  as  well  upon  a  hill  as  in  the 
plain,  and  that  damage  to  the  lower  proprietor  of  the  kind  complained 
of  is  something  that  he  must  protect  himself  against  as  best  he  may. 
The  plaintiff  says  that  a  wall  would  stop  the  trouble.  If  so,  it  can 
build  one  upon  its  own  land.  Dickinson  v.  Worcester,  7  Allen,  19. 
Flagg  V.  Worcester,  13  Gray,  601,  607.  Parks  v.  Newburyport,  10  Gray, 
28.    Cassidy  v.  Old  Colony  Raikoad,  141  Mass.  174. 

BiU  dismissed. 
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809.    ALDRITT  t^.  FLEISCHAUER 
Supreme  Court  of  Nebraska.    1905 

74  Nebr.  66,  103  N.  W,  1084 

Appeal  from  the  District  Court  for  Fillmore  county:  Lesue  G. 
HuRD,  Judge.    Affirmed. 

The  plaintiff  brought  this  action  to  enjoin  the  defendant  from  dis- 
charging surface  waters  which  accumulated  in  a  pond  upon  the  de- 
fendant's land  through  a  ditch  onto  and  over  the  lands  of  the  plaintiff. 
The  defendant  is  the  owner  of  the  west  half  of  the  northwest  quarter 
of  a  certain  section  of  land  in  Fillmore  county,  and  the  plaintiff  owns 
160  acres  south  of  it.  Upon  a  portion  of  the  defendant's  land  there  is 
a  depression  which  extends  to  tiie  eastward  over  the  land  of  an  adjoin- 
ing proprietor,  named  Howarth.  The  larger  portion  of  this  depression 
or  basin  is  upon  the  land  of  Howarth,  and  in  times  of  wet  weather  or 
of  melting  snows  the  basin  is  filled  with  water,  which  covers  35  or  40 
acres  to  a  depth  of  three  feet  or  more  at  the  deepest  point,  about  10 
or  15  acres  being  on  defendant's  land.  In  dry  seasons  the  basin  is  dry. 
There  is  no  natural  outlet,  and  the  only  way  of  escape  for  the  water 
is  by  evaporation  or  percolation.  On  the  land  of  the  defendant  a  small 
natural  waterway  or  channel  takes  its  rise,  extending  in  a  southerly 
direction  to  the  land  of  the  plaintiff,  and  finding  its  outlet  into  a  larger 
depression  or  waterway  extending  in  a  southeasterly  direction  over 
the  plaintiff's  land,  and  finally  draining  into  a  natural  watercourse, 
called  Turkey  creek,  some  miles  distant.  This  depression  upon  the 
plaintiff's  land  has  been  in  cultivation  for  over  twenty  years.  The 
defendant  dug  a  ditch  entirely  upon  his  own  land  through  a  slight  rim 
or  rise  of  land  between  the  pond  and  the  natural  waterway  or  **  draw," 
as  locally  styled,  which  leads  to  the  plaintiff's  land,  thereby  draining 
the  water  from  the  pond  into  the  natural  waterway  upon  his  own  land, 
and  thus  into  and  across  that  portion  of  the  plaintiff's  cultivated  land 
which  occupies  the  waterway  or  depression  before  mentioned. 

J.  D.  Pope,  for  appellant.    C.  H,  Sloan  and  F.  W,  Sloan,  contra. 

Letton,  C,  [after  stating  the  facts  as  above:]  The  facts  with  refer- 
ence to  the  character  of  the  basin  or  pond  upon  the  defendant's  land 
and  the  manner  'of  discharge  upon  the  land  of  the  plaintiff  are  very 
similar  to  those  in  the  case  of  Todd  v,  York  County,  72  Neb.  207,  66 
L.  R.  A.  561.  The  only  apparent  distinction  between  the  two  cases 
as  to  the  facts  is  that  in  the  Todd  case  the  ditch  followed  the  direction 
of  the  natural  drainage,  and  that,  if  the  pond  or  basin  had  been  filled 
up,  the  water  of  the  same  would  have  followed  the  same  course  as  it 
was  made  to  follow  by  the  digging  of  the  ditch,  while  in  the  instant 
case  the  evidence  fails  to  show  with  any  certainty  where  the  water 
would  flow  in  such  case,  though  the  greater  weight  of  the  evidence 
tends  to  show  that  the  lowest  point  on  ^e  rim  was  on  the  south  side  of 
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the  pond,  on  Howarth's  land,  and  beyond  plaintiif 's  east  line,  so  that 
the  water  in  such  case  would  not  reach  plaintiff's  land. 

Under  the  rule  in  the  Todd  case,  which  seems  to  be  the  rule  of  both 
the  civil  and  the  common  law  (3  Famham,  Waters,  sees.  889a-889c; 
also  note  by  H.  P.  Famham  to  Todd  v.  York  County,  66  L.  R,  A. 
561),  an  owner  of  land  has  the  right  to  drain  ponds  or  basins  thereon 
of  a  temporary  character  by  discharging  the  waters  thereof  by  means 
of  artificial  channels  into  a  natural  surface  water  drain  on  his  own  prop- 
erty, and  through  such  drain  over  the  land  of  another  proprietor,  even 
though  the  flow  in  such  natural  drain  is  thereby  increased  over  the 
lower  estate,  provided  he  acts  in  a  reasonable  and  careful  manner  and 
without  negligence;  but  he  cannot  divert  the  flow  of  the  water  in  a 
different  direction  from  the  natural  course  of  drainage.  An  interesting 
discussion  as  to  the  law  in  such  case  is  to  be  found  in  the  sections  of 
Farnhaiu  on  Waters  above  cited.  The  instant  case  presents  the  ques- 
tion whether  the  owner  of  lands,  upon  which  a  large  quantity  of  sur- 
face water  often  stands  in  a  pond  or  basin,  may  by  artificial  means  cut 
through  the  natural  barrier  which  prevents  it  from  reaching  the  lands 
of  an  adjoining  proprietor,  and  drain  it  into  a  natural  waterway  on 
his  own  land,  and  thereby  cast  a  new  burden  upon  the  adjoining  estate, 
which  the  water  previously  could  not  reach. 

It  is  argued  for  the  plaintiff  that  this  case  is  identical  with  the  facts 
in  the  case  of  Davis  v,  Londgreen,  8  Neb.  43,  and  that*  the  rule  laid 
down  in  that  case  applies  that  the  owner  of  a  natural  pond  or  reser- 
voir, wherein  the  surface  water  from  the  surrounding  land  accumulates, 
and  from  which  it  has  no  means  of  escape  except  by  evaporation  or 
percolation,  cannot  lawfully,  by  means  of  a  ditch,  discharge  such 
water  upon  the  land  of  his  neighbor  to  his  injury.  In  that  case,  how- 
ever, so  far  as  appears  from  the  report,  the  defendant  discharged  the 
waters  of  a  pond  by  means  of  a  ditch,  not,  as  in  this  case,  into  a  natural 
drainage  way  upon  his  own  land,  thence  flowing  into  a  larger  channel 
of  like  nature  on  the  land  of  the  plaintiff,  but  directly  into  and  over 
the  land  of  Davis,  so  that  it  spread  over  several  acres  of  the  cultivated 
land  and  rendered  it  unfit  for  use,  and  so  that  it  commenced  to  cut  a 
watercourse  across  the  same.  There  is  a  clear  and  marked  distinction 
between  the  facts  in  this  case  and  in  that,  and  a  general  principle  which 
may  apply  to  that  case  cannot  control  ^his.  On  the  other  hand,  the 
defendant  contends  that  the  rule  in  the  Todd  case  and  in  the  case  of 
Rath  V.  Zembleman,  49  Neb.  351,  applies. 

In  the  State  of  Nebraska,  whose  surface  consists  of  more  or  less  roll- 
ing plains,  the  action  of  the  elements  has  caused  by  erosion  a  system 
of  natiu*al  drainage  channels,  locally  termed  "draws"  or  "ravines," 
usually  beginning  with  a  slight  depression  in  the  surface,  and  gradually 
deepening  as  they  reach  well-defined  streams  and  watercourses,  which 
are,  as  compared  with  those  of  more  humid  States,  comparatively  few 
in  number.    These  "draws"  form  natural  drainage  channels  for  sur- 
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face  water,  and  are  largely  instrumental  in  promoting  the  interests  of 
agriculture  and  the  healthfulness  and  salubrity  of  the  climate,  by 
furnishing  an  unsurpassed  natural  drainage  system,  and  thus  quickly 
removing  from  the  soil  any  excess  of  moisture  therein  caused  by  exces- 
sive rains  or  melting  snows.  These  channels  are  usually  dry,  but  are 
often  deep  enough  with  running  water  after  storms  to  swim  a  horse. 
They  afford  almost  the  only  means  of  surface  drainage  available  to 
the  husbandman,  and  his  right  to  the  use  of  the  same,  reasonably 
exercised,  should  not  Ughtly  be  impaired.  We  have  repeatedly  said 
that  the  rule  of  this  State  with  reference  to  surface  waters  is  the  rule 
of  the  common  law,  and  that  an  owner  may  defend  his  premises  against 
it  by  dike  or  embankment,  and  if  damages  result  to  adjoining  pro- 
prietors by  reason  of  such  defence,  he  is  not  Uable  therefor.  But  this 
rule  is  a  general  one,  and  subject  to  another  common-law  rule,  that 
.  .  .  surface  water  having  an  accustomed  flow  in  a  drainage  channel 
or  waterway  having  well-defined  banks  may  not  be  stopped  by  the 
erection  of  an  embankment  across  the  channel,  so  as  to  divert  the 
waters  to  the  injury  of  adjoining  proprietors;  a  modification  of  the 
broad  rule  laid  down  in  the  earlier  cases  in  this  State  has  thus  been 
adopted  by  this  Court.  Town  v.  Missouri  P.  R.  Co.,  50  Neb.  768; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Shaw,  63  Neb.  380;  Missouri  P.  R.  Co. 
r.  Hemongway,  63  Neb.  610.  These  cases  recognize  the  existence  of 
the  natural  drainage  channels  which  are  common  to  the  topography 
of  this  State,  and  apply  the  rule  that  the  natural  flow  of  surface  water 
in  the  same  cannot  be  interrupted  by  embankments  in  such  manner 
as  to  divert  the  waters  upon  the  lands  of  adjoining  proprietors  to  their 
injury.  ...  If  these  channeb  cannot  be  legally  obstructed,  their  use 
as  waterways  is  recognized,  and  a  reasonable  use  of  their  facilities  is 
not  wrongful. 

The  Supreme  Court  of  Minnesota  in  Sheehan  v.  Flynn,  59  Minn. 
436,  26  L.  R.  A.  632,  had  before  it  a  case  in  which  the  facts  were  almost 
identical  with  those  in  this  case.  .  .  .  The  statement  in  the  Sheehan 
case,  as  in  Todd  v.  York  County,  supra,  that  the  "common  enemy" 
doctrine  appUes,  except  as  modified  by  the  rule  above  stated,  is  criti- 
cised by  Mr.  Famham  in  the  notes  to  those  cases  in  the  Lawyers 
Reports  Annotated,  and  also  in  his  recent  work  upon  Water  and  Water 
Rights,  vol.  3,  p.  2,  598,  in  which  valuable  work  there  is  a  historical 
examination  and  r^um^  of  the  English  and  American  cases.  However, 
it  is  not  of  so  much  importance  to  litigants  to  label  a  doctrine  prop- 
erly, as  to  apply  its  provisions,  and  whether  we  say  that  the  rule  in 
the  Todd  case  and  in  the  Sheehan  case  is  a  modification  of  the  common- 
law  rule,  or  that  it  is  an  adoption  of  the  civil-law  rule,  is  immaterial, 
so  long  as  the  Court  protects  the  legal  rights  of  individuals.  W^e  think 
therefore,  if  Aldritt  cultivated  the  natural  waterway  upon  his  land,  he 
did  it  knowing  the  contingencies  incident  to  its  use  in  this  manner. 
The  natural  drainage  channel  existing  upon  Fleischauer's  own  land. 
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and  running  thence  through  Aldritt's  land,  was  apparently  the  only 
outlet  reasonably  accessible  to  Fleischauer  for  the  drainage  of  the 
surface  water.  .  .  .  He  was  justified  in  using  the  same  in  a  reasonable 
manner,  even  though  it  resulted  in  injury  to  his  neighbor  Aldritt. 
.  .  .  We  reconmiend  that  the  judgment  of  the  District  -Court  be 
affirmed.    Ames  and  Oldham,  CC.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing  opinion,  the 
judgment  of  the  District  Court  is  affirmed.^ 

Sub-topic  B.    Damage  to  Affluent  Elements 
(Water,  Oil,  Electricity,  Light,  Air) 


810.  MEEKER  v.  EAST  ORANGE 
Court  of  Errors  and  Appeals  of  New  Jersey.    1909 

77  N,  J.  L,  623,  74  AU,  379 
[Printed  anie,  as  No.  249,  VoL  I.] 

811.    STRAIGHT  u.  HOOVER 

Supreme  Court  of  Ohio.     1909 

79  Oh,  263,  87  N.  E.  174 

Error  to  the  Circuit  Court  of  Allen  County.  Mrs.  Hoover  brought 
suit  in  the  Court  of  Common  Pleas  to  recover  from  Straight  damages 
which,  she  alleged,  were  sustained  by  her  in  consequence  of  his  pollut- 
ing a  stream  of  water  which  naturally  flowed  from  his  premises  upon 
hers,  the  pollution  resulting  from  Straight's  oi>eration  of  his  lands  for 
underlying  petroleum,  in  which  operation  petroleum  was  separated 
from  salt  water  with  which  it  is  commingled,  and  the  salt  water  dis- 
charged into  the  stream,  rendering  its  water  unfit  for  her  live  stock 
and  causing  it  to  overflow  and  injure  the  grass  of  her  pasture  land 
through  which  the  stream  flows.  Straight  answered,  setting  up  three 
defenses.  On  the  first  and  second  defenses  the  cause  was  tried  to  a 
jury,  which  found  for  the  plaintiff  in  the  sum  of  $102.25^  for  which  judg- 

*  [Essays: 

/.  L.  Lockett,  "Right  of  Landowners  to  Deflect  upon  Lands  of  Others  Waters 
Overflowing  from  Water-courses."    (A.  L.  Rev.,  37,  713.) 

John  R.  Rood,  "Surface  Water  in  aties."    (M.  L.  R.,  VI,  448.) 

Notes: 

"Subjacent  support:  subsidence  of  soil."    (C.  L.  R.,  VIII,  415.) 
"Discharge  of  surface-water  by  artificial  channels."    (H.  L.  R.,  XI,  130; 
XIV  390'  XV  761.) 

"Waters  —  poUution  of  streams."    (Y.  L.  J.,  XX,  334.)] 
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ment  was  rendered  in  her  favor.  Upon  those  defenses  no  question 
now  arises.  The  question  here  presented  arises  upon  a  third  defense, 
to  which  the  Court  of  Common  Pleas  sustained  a  general  demurrer. 
In  that  defense  Straight  alleged  that  he  cast  no  water  or  other  sub- 
stance upon  the  plaintiff's  lands  except  by  the  stream  which  naturally 
flowed  from  his  lands  to  hers,  that  he  was  engaged  in  operating  his  lands 
carefully  and  in  the  only  known  mode  for  operating  lands  for  under- 
l^dng  petroleum,  and  that  the  resulting  discharge  of  the  salt  water 
raised  from  his  wells  into  the  stream,  which  was  the  natural  drainage 
of  the  basin,  was  inevitable.  The  demurrer  to  this  defense  having  been 
sustained  in  the  Court  of  Conmion  Pleas,  judgment  in  favor  of  the 
plaintiff  was  entered,  and  that  was  affirmed  by  the  Circuit  Court. 

Messrs.  Richie  &  Leland  and  Mr.  John  W.  Roby,  for  plaintiff  in 
error.  The  cases  relating  to  the  pollution  of  streams  by  factories, 
or  in  the  course  of  any  artificial  use  of  the  soil,  do  not  apply  to  such 
facts  as  are  here  involved.  The  factory  can  be  located  ekewhere 
than  at  the  point  where  the  damages  accrue.  The  oil,  on  the  other 
hand,  has  been  put  in  place  by  nature,  and  its  production  is  but  a 
natural  use  of  the  property  where  found.  If  the  right  of  operating 
for  it  be  denied,  then  the  owner  is  deprived  of  one  of  the  natural  uses 
of  his  property  and  mankind  is  deprived  of  the  use  of  one  of  earth's 
great  natural  resources.  It  cannot  be  said  that  the  rule  that  one  must 
use  his  own  so  as  not  to  injure  his  neighbor  applies.  Iron  &  Steel  Co. 
V.  Kenyon,  L.  R.  11  Ch.  Div.  783.  ...  In  Pennsylvania  and  Indiana 
this  question  has  been  fully  discussed  and  settled  to  the  effect  that, 
where  otherl^  are  injured  by  a  natural  use  of  property,  it  is  but  damnum 
absque  injuria.  ...  * 

Messrs.  Ridenour  &  HalfhiU,  for  defendant  in  error.  •  .  .  We  do  not 
contend  that  the  drilling  of  oU  wells  is  an  unusual  use  of  the  lands  as 
compared  with  those  engaged  in  the  same  forms  of  business  in  certain 
localities,  but  is  an  exceptional  use  rather  than  a  common  and  ordinary 
use.  It  is  not  incidental  to  the  use  of  the  soil  itself,  and  yet,  indeed, 
it  is  destructive  of  what  is  the  most  conunon  use  of  the  soil,  viz.,  for 
agricultural  purposes.  The  doctrine  on  which  the  cases  in  Pennsyl- 
vania and  Indiana  have  been  decided,  viz.,  that  it  is  the  development 
of  the  natural  resources  of  the  country,  does  not  apply  in  Ohio.  .  .  . 

Shauck,  J.  Counsel  for  defendant  in  error  cite  as  complete  author- 
ity for  the  judgment  imder  review  The  C.  &  H.  C.  &  I.  Co.  v.  Tucker, 
48  Ohio  St.  41,  and  it  is  said  that  the  case  was  so  regarded  in  the 
Courts  below.  In  that  case  it  was  held  that  where,  in  the  operation  of  a 
coal  mine,  coal  slack,  dirt,  and  refuse  are  washed  down  upon  the  lands 
of  a  lower  proprietor  to  his  injury,  an  action  lies  to  recover  damages 
therefor,  the  deposits  having  been  made  intentionally  upon  the  de- 
fendant's premises,  though  made  in  the  conduct  of  the  business  in 
accordance  with  the  general  practice  in  the  operation  of  similar  coal 
mines  in  the  surrounding  district.    That  case  may  not  be  full  au- 


322  m.    THE  EXCUSE  ELEMENT  ^       No.   811 

thority  for  the  judgment  of  the  Courts  below  in  the  present  case,  since 
it  did  not  affirmatively  appear  there,  as  it  does  here,  that  the  injury 
resulted  from  the  careful  pursuit  by  the  defendant  of  the  only  known 
mode  in  which  it  was  practicable  to  develop  the  mineral  resources  of 
its  lands.  .  .  . 

The  view  which  counsel  for  the  plaintiff  in  error  urges  upon  our 
attention  is  that  he  has  an  undoubted  right  to  develop  the  resources 
of  his  land  by  bringing  the  underlying  petroleum  to  the  surface  and 
preparing  it  for  market;  that  throughout  the  Ohio  field  it  is  com- 
mingled with  salt  water,  from  which  it  must  be  separated  by  pumping 
it  into  tanks  and  by  drawing  the  salt  water  from  beneath  the  petro- 
leum after  it  rises;  that  the  salt  water  cannot  be  indefinitely  con- 
fined; and  that  drainage  effective  to  prevent  its  uniting  with  the  fresh 
water  of  flowing  streams  cannot  stop  short  of  the  sea.  The  conclusion 
is  that,  since  he  is  carefully  exercising  a  right  in  the  only  known  prac- 
ticable mode,  he  incurs  no  liability  for  the  consequences  which  result. 
This  view  has  won  the  approval  of  Courts  in  a  few  of  the  cases  con- 
tained in  the  reporter's  abstract  of  the  briefs.  Of  these  the  leading 
case  is  Pennsylvania  Coal  Company  v,  Sanderson,  113  Pa.  St.  126, 
which  is  not  distinguishable  from  the  present  case  by  any  fact  of  legal 
significance.  .  .  .  The  controversy  of  the  parties  appeared  in  the 
Supreme  Court  of  that  State  upon  three  occasions  in  addition  to  the 
one  already  noted.  In  every  instance  the  Supreme  Court  adhered  to 
the  right  of  the  plaintiff  to  recover  under  the  conditions  stated,  except 
the  last,  which  is  reported  in  113  Pa.  St.  126.  In  that  case,  four 
of  the  seven  judges  concurring,  the  doctrine  previously*  announced 
was  rejected,  and  the  Court  denied  the  right  to  recover.  The  con- 
densed proposition  expressing  the  later  view  of  the  Court  is  as  follows: 
Damages  resulting  to  another  from  the  natural  and  lawful  use  of  his 
land  by  the  owner  thereof  are,  in  the  absence  of  malice  and  negligence, 
danmum  absque  injuria.  One  operating  a  coal  mine  in  the  ordinary 
and  usual  manner  may  upon  his  own  lands  drain  or  pump  the  water 
which  percolates  into  the  mine  into  a  stream  which  forms  the  natural 
drainage  of  the  basin  in  which  the  mine  is  situate,  although  the  quan- 
tity of  the  water  may  thereby  be  increased  and  its  quality  so  affected 
as  to  render  it  totally  unfit  for  domestic  purposes  by  the  lower  riparian 
owners.  The  use  and  enjoyment  of  a  stream  of  pure  water  for  do- 
mestic purposes  by  the  lower  riparian  owners,  wiio  purchased  their 
land,  built  their  houses,  and  laid  out  their  grounds  before  the  opening 
of  the  coal  mine,  the  acidulated  waters  from  which  rendered  the  stream 
entirely  useless  for  domestic  purposes,  must  ex  necessitate  give  way 
to  the  interests  of  the  community,  in  order  to  permit  the  development 
of  the  natural  resources  of  the  country  and  to  make  possible  the  prose- 
cution of  the  lawful  business  of  mining  coal.  The  final  conclusion 
was  reached  by  a  nearly  equally  divided  Court,  and  the  change  of 
view  apparently  resulted  from  changes  in  the  composition  of  the  Court. 
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.  .  .  The  Sanderson  case  was  a  manifest  departure  from  the  rule  of 
law  often  stated,  and  generally  regarded  as  well  settled,  that,  although 
there  is  a  servitude  upon  the  lower  proprietor  to  receive  the  natural 
flow  of  water  from  higher  grounds,  it  is  his  right  to  receive  it  in  its 
natural  state  and  without  deleterious  change  effected  by  artificial 
means.  ...  It  is  familiar  that  one  who  merely  exercises  a  right  is 
not  liable  for  the  consequences  which  result  to  another,  even  though 
he  is  prompted  by  malice,  and  that  the  motive  which  prompts  one  to 
a  wrongful  act  may  determine  whether  he  is  liable  for  exemplary  or 
only  actual  damages.  But  was  it  ever  before  considerately  held  that 
one  whb  invades  the  rights  of  another  is  not  liable  for  such  actual 
damages  as  ensue  merely  because  the  act  was  not  done  maliciously? 
An  erroneous  conclusion  would  naturally  issue  from  such  confusion 
of  legal  and  theological  considerations.  Nor  did  the  Court  limit  the 
opportunities  for  the  intervention  of  error  when  it  turned  its  atten- 
tion from  the  legal  principles  which  it,  with  other  Courts  of  this  coun- 
try and  England,  had  often  declared,  and  permitted  itself  to  become 
concerned  regarding  the  interests  of  the  conununity  and  the  extent  to 
which  public  interests  might  be  impaired  if,  in  cases  of  this  character, 
it  should  continue  in  the  familiar  course  of  adjudication.  However 
numerous  may  be  the  }>ersons  who  engage  in  mining  for  coal  and  pe- 
troleum, however  laudable  may  be  their  undertakings,  these  tfre  but 
private  enterprises  instituted  and  conducted  for  private  gain,  which 
may  be  acquired  only  with  due  regard  to  the  rights  of  lower  proprietors, 
whose  numbers  must  always  at  least  equal  theirs,  and  in  accordance 
with  the  principles  upon  which  all  titles  are  held. 

Without  further  exposition  of  this  familiar  subject,  notwithstanding 
a  few  cases  to  the  contrary,  we  adhere  to  the  established  rule  upon  the 
subject  which  is  expressed  in  the  syllabus.  This  case,  considered  in 
connection  with  The  Salem  Iron  Company  v.  Hyland  et  al.,  places  us 
in  the  position  of  holding  that  in  cases  of  this  character,  where  the 
invasion  of  the  rights  of  the  lower  proprietor  does  not  amount  to  an 
appropriation  of  his  property,  but  merely  constitutes  a  nuisance,  an 
injunction  will  not  be  allowed  to  prevent  the  development  of  the  re- 
sources of  the  lands  of  the  upper  owner,  but  that  an  action  will  lie  for 
the  recovery  of  such  substantial  damages  as  the  lower  proprietor  may 
sustain  by  reason  of  such  operations.  With  that  position  we  are 
content,  since  it  seems  to  regard  all  the  principles  which  the  rights  of 
the  parties  require  us  to  recognize.  The  judgment  in  the  present 
case  appears  to  have  been  carefully  restricted  to  the  actual  injuries 
sustained  by  the  original  plaintiff,  and  it  will  be  affirmed. 

Jiuiffmeni  affitTned, 

Chew,  C.  J.,  Summers,  Spear,  Davis,  and  Price,  JJ.,  concur. 
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812.    OHIO  OIL  COMPANY  v,  INDIANA  OIL  COMPANY 
Supreme  Court  of  the  United  States.    1900 
177  U,S,  190, 20  Sup,  676 
[Printed  anU,  as  No.  260,  Vol  I.] 

813.    CUMBERLAND    TELEGRAPH    &    TELEPHONE    COM- 
PANY ».  UNITED    ELECTRIC    RAILWAY    COMPANY 

Supreme  Court  of  Tennessee.     1894 

93  Term,  492, 29  5.  IF.  104 
[Printed  anUy  as  No.  261,  Vol.  I.l 

814.    BURKE  V,  SMITH 
Supreme  Court  of  Michigan.     1888 

69  Mich.  380 

Appeal  from  Kalamazoo.  Mills,  J.  Argued  October  6,  1887. 
Decided  April  20,  1888.  Bill  filed  to  abate  an  illegal  nuisance,  etc. 
Decree  below,  granting  relief  prayed  for,  affirmed  by  an  equal  division 
of  the  Court.    The  facts  are  stated  in  the  opinion. 

George  M.  Buck,  for  complainant.    Hampden  Kelsey,  for  defendant. 

Morse,  J.  The  parties  to  this  suit  own  adjoining  lots  in  the  city 
of  Kalamazoo.  The  complainant  built  two  dwelling-houses  on  his  lot 
for  the  purposes  of  rental.  One  house  fronts  on  Park  Street,  the  other 
upon  Osbom  Street.  These  houses  came  within  about  two  feet  of  the 
line  between  him  and  the  defendant.  When  these  houses  were  built. 
Smith  had  a  house  on  his  lot,  fronting  on  Park  Street,  with  room  for 
a  driveway  between  his  house  and  complainant's  premises.  About 
the  time  complainant  erected  his  houses.  Smith  built  a  house  on  his 
lot  fronting  on  Osbom  Street.  Complainant's  houses  were  about  four- 
teen feet  front,  with  a  single  tier  of  rooms  running  back  from  the  street. 
These  parties  got  into  a  quarrel,  and,  as  the  result  of  petty  annoyances 
on  both  sides,  the  defendant  finally  put  a  screen  or  fence  in  front  of  the 
lower  side  windows  of  the  complainant,  as  it  is  claimed,  covering,  ob- 
scuring, and  darkening  the  same,  and  shutting  out  the  light  and  air 
therefrom.  The  evidence  shows  these  screens  to  be  two  in  number, 
and  about  eleven  feet  high,  coming  up  to  the  top  of  the  lower  window 
of  complainant's  houses.  They  were  built  by  setting  posts  in  the 
ground,  and  nailing  boards  against  them.  They  were  open  at  the 
bottom  below  the  windows.  .  .  .  The  Court  below  granted  the  prayer 
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of  the  complainant's  bQl.  These  screens  are  erected  entirely  upon  the 
lot  of  the  defendant,  and  he  appeals  to  this  Court,  claiming  that  he  has 
a  perfect  right  to  erect  and  maintain  them,  and  that  the  question  of 
his  motives  has  nothing  to  do  with  the  legal  aspects  of  the  case,  though 
he  disclaims  any  malice  against  complainant. 

It  must  be  taken  for  granted,  in  disposing  of  this  case,  that  these 
screens  were  not  erected  for  the  purposes  of  a  fence,  or  for  any  other 
necessary,  useful,  or  ornamental  purpose.  The  pretence  that  they 
were  built  to  keep  prying  eyes  from  observing  what  was  going  on  in  the 
houses  or  yard  of  thb  defendant  is  not  supported  by  the  proofs.  The 
evidence  is  dear  to  my  mind  that  malice  alone  entered  into  the  reason 
and  motive  of  their  erection.  The  proofs  are  conclusive  upon  this 
subject.  It  is  admitted  by  the  counsel  for  the  complainant  that  he 
would  have  no  redress,  had  the  defendant  erected  houses  or  useful 
buildings  or  structures  as  near  to  complainant's  line  as  these  screens 
are,  even  though  the  consequent  damage  of  such  erection  would  have 
been  as  great  or  greater  than  it  has  been  and  now  is  from  the  effect  of 
these  screens  upon  the  dwellings  of  complainant  in  every  respect  here 
complained  of.  But  his  contention  is  that  these  screens,  being  a 
damage  to  the  houses  of  complainant  and  being  erected  for  no  good 
or  useful  purpose,  but  with  the  malicious  motive  of  doing  injury,  be- 
come and  are  such  a  nuisance  to  the  property  of  complainant  <  that 
equity  will  cause  their  removal,  and  enjoin  their  future  erection  or 
continuance.  He  invokes  the  legal  maxim, — "  Every  man  in  the  use 
of  his  own  property  must  avoid  injury  to  his  neighbor's  property  as 
much  as  possible," — ^and  argues  that,  while  it  is  true  that  when  one 
pursues  a  strictly  legal  right  his  motives  are  immaterial,  yet  no  man 
has  a  right  to  build  and  maintain  an  entirely  useless  structure  for  the 
sole  purpose  of  injuring  his  neighbor. 

The  argument  has  force,  and  appears  irresistible,  in  the  light  of 
the  moral  law  that  ought  to  govern  all  human  action.  And  the  civil 
law,  coming  dose  to  the  moral  law,  declares,  "He  who,  in  making  a 
new  work  upon  his  estate,  uses  his  right  without  trespassing  either 
against  any  law,  custom,  title,  or  possession  which  may  subject  him  to 
any  service  towards  his  neighbors,  is  not  answerable  for  the  damages 
which  they  may  chance  to  sustain  thereby,  unless  it  be  that  he  made 
that  change  merely  with  a  view  to  hiui;  others  without  advantage  to 
himself."    Thus  the  civil  law  recognizes  the  moral  law.  .  .  . 

It  is  true  that  he  can  use  his  own  property,  if  for  his  own  benefit  or 
advantage,  in  many  cases  to  the  injury  of  his  neighbor,  and  such  neigh- 
bor has  no  redress,  because  the  owner  of  the  property  is  exercising  a 
legal  right  which  infringes  on  no  legal  right  of  the  other.  Therefore, 
and  under  this  principle,  the  defendant  might  have  erected  a  building 
for  useful  or  ornamental  purposes,  and  shut  out  the  Ught  and  air  from 
complainant's  windows.  But  when  he  erected  these  "screens,"  or 
"obscurers,"  for  no  useful  or  ornamental  purpose,  but  out  of  pure 
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malice  against  his  nieghbor,  it  seems  to  me  a  different  principle  must 
prevail.  I  do  not  think  the  common  law  permits  a  man  to  be  deprived 
of  water,  air,  or  light  for  the  mere  gratification  of  malice.  No  one 
has  an  exdusiye  property  in  any  of  these  elements  except  as  the  same 
may  exist  or  be  confined  entirely  on  his  own  premises.  •  •  .  The  decree 
of  the  Court  below  is  affirmed,  with  costs  of  both  Courts. 

Sherwood,  C.  J.  concurred  with  Morse,  J. 

Campbell,  J.  This  case,  assuming  all  that  is  claimed  for  com- 
plainant, is  one  where  he  opened  windows  on  the  side  of  his  house 
near  the  defendant's  line,  and  defendant  built  a  screen  entirely  on  his 
own  land  high  enough  to  keep  his  own  house,  so  far  as  its  lower  story 
and  side  porch  and  entrances  are  concerned,  from  being  open  to  the 
view  from  complainant's  windows.  No  authority  has  been  found,  and 
I  am  satisfied  there  is  no  authority,  at  least  in  any  region  from  which 
we  have  borrowed  our  law,  which  controverts  defendant's  right  to 
secure  his  privttcy  in  that  way.  If  we  should  grant  the  complainant 
relief,  we  should  not  only  be  going  beyond  the  judicial  province  in 
making  the  law,  but  we  should  cdso  make  a  rule  in  conflict  with  the 
universal  weight  of  authority.  ...  In  support  of  this  doctrine,  reliance 
was  had  on  Mahan  v.  Brown,  13  Wend.  261,  where  the  case  was  like 
the  present  one  in  its  circumstances,  but  much  more  serious.  There 
a  fenjce  was  put  up,  as  the  screen  was  here,  for  the  express  purpose  of 
preventing  the  view  from  fifteen  windows  over  defendant's  ground.  The 
Court  held  that,  where  there  was  no  right  to  the  prospect,  there  was  no 
wrong  in  fencing  it  out,  and  that  the  defendant's  motive  was  of  no  con- 
sequence, as  he  was  in  the  exercise  of  ius  own  right.  .  .  .  The  doctrine 
of  Mahan  v.  Brown  has  been  repeatedly  enforced  in  Illinois  in  very 
strong  language,  the  Court  holding  that  a  fence  or  screen  of  any  height 
was  lawful  to  shut  off  the  view  from  a  neighboring  window.  Honsel 
V.  Conant,  12  Bradw.  259;  Guest  v.  Reynolds,  6S  111.  478.  ...  I  think 
complainant  has  no  right  whatever  to  complain  of  defendant's  screen, 
and  that  his  bill  should  be  dismissed,  with  costs  of  both  Courts. 

Champun,  J.  I  concur  with  my  Brother  Campbell  that  the  decree 
should  be  reversed.  .  .  . 


815.    LETTS  V.  KESSLER 
Supreme  Court  of  Ohio.     1896 

54  Oh.  St.  73, 42  N.  E.  765 
[Printed  anU,  as  No.  243,  Vol.  I.l 
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BXTB-TiniE  (HI):  FOLICIB8  SBEKINQ  JUSTIFICATION  IN  NE- 
CESSmXIS  POR  FREE  SOCIAL  RIVALRIES,  INCLT7DINQ' 
THE  COMPETITIVE  PURSUIT  OF  A  LIVELIHOOD 

Introductory 

{A.    Physical  Force,  as  the  Direct  Method  in  Social  Rivalries.) 

818.  Thb  Mabinogion.  (1300.  Transl.  Guest,  ed.  R.  Williams;  Dent 
ed.  1906,  p.  49.)  Manawyddan,  the  Son  of  Llyr,  .  .  .  came  at  length  to 
Dyved,  and  a  feast  was  prepared  for  them  against  their  coming  to  Narberth, 
which  Rhiannon  and  Kicva  had  provided.  Then  began  Manawyddan  and 
Rhiannon  to  sit  and  talk  together.  '.  .  .  Thus  they  passed  the  first  year  pleas- 
antly, and  the  second;  but  at  the  last  they  began  to  be  weary.  "Verily," 
said  Mt^nawyddan,  "we  must  not  bide  thus.  Let  us  go  into  Uo^yr,  and 
seek  some  craft  whereby  we  may  gain  our  support."  So  they  went  into  Lloegyr, 
and  came  as  far  as  Hereford.  And  they  betook  themselves  to  making  saddles. 
And  Manawyddan  began  to  make  housings,  and  he  gilded  and  colored  them 
with  blue  enamel,  in  the  manner  that  he  had  seen  it  done  by  Llasar  Llaesgywydd. 
And  he  made  the  blue  enamel  as  it  was  made  by  the  other  man.  And  there- 
fore is  it  still  called  Calch  Lasar  (blue  enamel),  because  Llasar  Uaesgywydd 
had  wrought  it.  And  as  long  as  that  workmanship  could  be  had  of  Manawyd- 
dan, neither  saddle  nor  housing  was  bought  of  a  saddler  throughout  all  Here- 
ford; till  at  length  every  one  of  the  saddlers  perceived  that  they  were  losing 
much  of  their  gain,  and  that  no  man  bought  of  them  but  him  who  could  not 
get  what  he  sought  from  Manawyddan.  Then  they  assembled  together,  and 
agreed  to  slay  him  and  his  companions.  Now  they  received  warning  of  this, 
and  took  counsel  whether  they  should  leave  the  city.  "By  Heaven,"  said 
Pryderi,  "it  is  not  my  counsel  that  we  should  quit  the  town,  but  that  we  should 
slay  these  boors."  "Not  so,"  said  Manawyddan,  "for,  if  we  fight  with  them, 
we  shall  have  evil  fame,  and  shall  be  put  in  prison.  It  were  better  for  us  to 
go  to  another  town  to  maintain  ourselves."  So  they  four  went  to  another 
city.  "What  craft  shall  we  take?"  said  Pryderi.  "We  will  make  shields," 
said  Manawyddan.  "  Do  we  know  anything  about  that  craft?  "  said  Pryderi. 
"We  will  try,"  answered  he.  There  they  began  to  make  shields,  and  fash- 
ioned them  after  the  shape  of  the  good  shields  they  had  seen;  and  they  enam- 
eled them,  as  they  had  done  the  saddles.  And  they  prospered  in  that  place,  so 
that  not  a  shield  was  asked  for  in  the  whole  town  but  such  as  was  had  of  them. 
Rapid,  therefore,  was  their  work,  and  numberless  were  the  shields  they  made. 
But  at  last  they  w^re  marked  by  the  craftsmen,  who  came  together  in  haste, 
and  their  fellow-townsmen  with  them,  and  agreed  that  they  should  seek  to 
slay  them.  But  they  received  warning,  and  heard  how  the  men  had  resolved 
on  their  destruction.  "Pryderi,"  said  Manawyddan,  "these  men  desire  to 
slay  us."  "Let  us  not  endure  this  from  these  boors,  but  let  us  rather  fall  upon 
them  and  slay  them."  "Not  so,"  he  answered:  "Caswallawn  and  his  men 
will  hear  of  it,  and  we  shall  be  undone.  Let  us  go  to  another  town."  So  to 
another  town  they  went.  "What  craft  shall  we  take?"  said  Manawyddan. 
"Whatsoever  thou  wilt  that  we  know,"  said  Pryderi.  "Not  so,"  he  repUed, 
"but  let  ufl  take  to  making  shoes,  for  there  is  not  courage  enough  among  cord- 
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wainers  either  to  fight  with  us  or  to  molest  us."  "I  know  nothing  thereof/' 
said  Pryderi.  "But  I  know,"  answered  Manawyddan;  "and  I  will  teach  thee 
to  stitch.  We  will  not  attempt  to  dress  the  leather,  but  we  will  buy  it  ready- 
dressed  and  will  make  the  shoes  from  it."  So  he  began  by  buying  the  best 
oordwal  that  could  be  had  in  the  town,  and  none  other  would  he  buy  except 
the  leather  for  the  soles;  and  he  associated  himself  with  the  best  goldsmith  in 
the  town,  and  caused  him  to  make  clasps  for  the  shoes,  and  to  gild  the  clasps, 
and  he  marked  how  it  was  done  until  he  learnt  the  method.  And  therefore 
was  he  called  one  of  the  three  makers  of  Gold  Shoes;  and,  when  they  could 
be  had  from  him,  not  a  shoe  nor  hose  was  bought  of  any  of  the  cordwainers  in 
the  town.  But,  when  the  cordwainers  perceived  that  their  gains  were  failing 
(for,  as  Manawyddan  shaped  the  work,  so  Pryderi  stitched  it),  they  came  to- 
gether and  took  counsel,  and  agreed  that  they  would  slay  them.  "Pryderi," 
said  Manawyddan,  "these  men  are  minded  to  slay  us."  "Wherefore  should 
we  bear  this  from  the  boorish  thieves?"  said  Pryderi.  "Rather  let  us  slay 
them  all."  "Not  so,"  said  Manawyddan,  "we  will  not  slay  theuL  neither 
will  we  remain  in  Lloegyr  any  longer.  Let  us  set  forth  to  Dyved,  and  go  to 
see  it."  So  they  journeyed  along  until  they  came  to  Dyved,  and  they  went 
forward  to  Narberth.  And  there  they  kindled  fire,  and  supported  themselves 
by  himting.  .  .  .  "Truly,  lady,"  said  Manawyddan,  "it  is  not  fitting  for  us 
to  stay  here,  we  have  lost  our  dogs,  and  we  cannot  get  food.  Let  us  go  into 
Lloegyr:  it  is  easiest  for  us  to  find  support  there."  "Gladly,  lord,"  said  she, 
"we  will  do  so."  And  they  set  forth  together  to  Llo^yr.  "Lord,"  said  she, 
"what  craft  wilt  thou  follow?  Take  up  one  that  is  seemly."  "None  other 
will  I  take,"  answered  he,  "save  that  of  making  shoes,  as  I  did  formerly." 
"Lord,"  said  she,  "such  a  craft  becomes  not  a  man  so  nobly  bom  as  thou." 
"By  that,  however,  will  I  abide,"  sidd  he.  So  he  began  his  craft,  and  he  made 
all  his  work  of  the  finest  leather  he  could  get  in  the  town,  and,  as  he  had  done 
at  the  other  place,  he  caused  gilded  clasps  to  be  made  for  the  shoes.  And, 
except  himself,  all  the  cordwainers  in  the  town  were  idle  and  without  work. 
For,  as  long  as  they  could  be  had  from  him,  neither  shoes  nor  hose  were  bought 
elsewhere.  And  thus  they  tarried  there  a  year,  until  the  cordwainers  became 
envious,  and  took  counsel  concerning  him..  And  he  had  warning  thereof,  and 
it  was  told  him  how  the  cordwainers  had  agreed  together  to  slay  him.  "  Lord,' ' 
said  Kicva,  "wherefore  should  this  be  borne  from  these  boors?"  "Nay,"  said 
he,  "  we  will  go  back  unto  Dyved."    So  towards  Dyved  they  set  forth. 

819.  NiccoiiO  Machiavelu.  Discourses  on  the  First  Ten  Books  of  Titus 
Livius.  (1519.  Book  III,  Ch.  XXX.  Writings,  transl.  Detmold,  1882,  Vol. 
II,  p.  396.)  A  citizen  who  desires  to  employ  his  authority  in  a  republic  for 
some  public  good  must  first  of  all  suppress  all  feeling  of  envy.  .  .  .  Envy  may 
be  extinguished  in  two  ways:  1.  Either  by  some  extraordinary  and  difficult 
occasion,  when  eveiy  one  fears  his  own  destruction  and  therefore  lays  aside  all 
ambition  and  eagerly  obeys  any  one  whom  he  supposes  capable  of  averting  the 
danger  by  his  virtues  and  talents.  Such  was  the  case  with  Camillus,  who, 
having  given  so  many  proofs  of  his  eminent  merit,  was  three  times  made  Dic- 
tator; and  having  always  administered  this  high  office  for  the  public  good  and 
without  any  selfish  views,  other  men  did  not  fear  his  greatness  and  did  not  deem 
it  discreditable  to  acknowledge  their  own  inferiority  to  a  man  of  such  distin- 
guished worth  and  reputation.  The  observation  of  Titus  Livius  upon  this 
circumstance  was  therefore  very  just. 
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2.  The  other  way  of  destroying  envy  is,  when  either  violence  or  a  natural 
death  carries  off  those  of  your  rivals  who,  on  seeing  you  acquire  such  reputa- 
tion and  greatness,  cannot  patiently  bear  your 'being  more  distinguished  than 
themselves.  If  men  of  this  kind  live  in  a  corrupt  city,  where  education  has 
not  been  able  to  infuse  any  spirit  of  good  into  their  minds,  it  is  impossible  that 
they  should  be  restrained  by  any  chance,  but  they  would  be  willing  rather  to 
see  their  country  ruined  than  not  to  attain  their  purpose  or  not  to  satisfy  their 
perverse  natures.  To  overcome  such  envy  and  evil  passions,  there  is  no  other 
remedy  but  the  death  of  those  who  harbor  them.  And,  when  fortune  is  so  pro- 
pitious to  a  virtuous  man  as  to  deliver  him  from  such  rivals  by  their  natural 
death,  he  becomes  glorious  without  violence,  and  may  then  display  his  virtues 
to  their  full  extent  without  hindrance  and  without  offense  to  anybody.  But, 
when  he  has  not  such  good  fortune,  he  must  strive  nevertheless  by  all  possible 
means  to  overcome  this  difficulty,  and  relieve  himself  of  such  rivals  before  at- 
tempting any  enterprise.  And  whoever  reads  the  Bible  attentively  will  find 
that  Moses,  for  the  purpose  of  insuring  the  observance  of  his  laws  and  insti- 
tutions, was  obliged  to  have  a  great  many  persons  put  to  death  who  opposed 
his  designs  Under  the  instigation  of  no  other  feelings  than  those  of  envy  and 
jealousy.  Brother  Girolamo  Savonarola  fully  understood  the  necessity  of  this 
course,  which  was  recognized  also  by  Pietro  Soderini,  Gonfalonier  of  Florence. 
Savonarola,  however,  could  not  put  it  into  practice  for  want  of  power  and  au- 
thority. .  .  .  Both  these  men  came  to  their  ruin,  which  was  caused  by  their 
lack  of  knowledge  or  power  to  crush  envy. 

{B.    Social  Influence,  as  the  Indirect  Method  in  Social  Rivalries,) 

820.  RoBSBT  LouiB  Stevenson.  The  Beach  of  Faked.  (Ch.  II.)  [The 
narrator  is  a  trader  who  has  just  set  up  business  on  the  island.]  ...  I  was  hard 
at  it  both  these  days  getting  my  trade  in  order  and  taking  stock  of  what  Vig- 
ours had  left,  ...  to  fix  up  that  store  regular  Sydney  style.  A  fine  shew  I 
made  of  it;  and  the  third  morning,  when  I  had  lit  my  pipe  and  stood  in  the 
doorway  and  looked  in,  and  turned  and  looked  far  up  the  mountain  and  saw  the 
<socoanuts  waving  over  the  village  green,  and  saw  the  island  dandies  and  reck- 
oned up  the  yards  of  print  they  wanted  for  their  kilts  and  dresses,  I  felt  as 
if  I  was  in  the  right  place  to  make  a  fortune,  and  go  home  again  and  start  a 
public  house.  .  .  .  But  the  day  passed  and  the  devil  any  one  looked  near 
me,  and  from  all  I  knew  of  natives  in  other  islands  I  thought  this  strange.  .  . . 
When  the  day  went,  and  no  business  came  at  all,  I  began  to  get  down- 
hearted; and,  about  three  in  the  afternoon,  I  went  out  for  a  stroll  to  cheer 
me  up.  ... 

By  Monday  night  I  got  it  clearly  in  my  head  I  must  be  tabooed.  A  new 
store  to  stand  open  two  days  in  a  village  and  not  a  man  or  woman  come  to 
see  the  trade,  was  past  believing.  ''Uma,"  said  I  [to  my  native  bride],  ''I 
think  I'm  tabooed.''  "I  think  so,"  said  she.  I  thought  awhile  whether  I 
should  ask  her  more,  but  it's  a  bad  idea  to  set  natives  up  with  any  notion  of 
consulting  them,  so  I  went  to  Case.  It  was  dark,  and  he  was  sitting  alone,  as 
he  did  mostly,  smoking  on  the  stairs.  ''Case,"  said  I,  ''here's  a  queer  thing. 
I'm  tabooed."  .  .  .  "Well,"  said  he,  "what  have  you  been  doing?"  "That's 
what  I  want  to  find  out,"  said  L  "Oh,  you  can't  be,"  said  he:  "it  ain't  pos- 
sible. However,  I'll  tell  you  what  I'll  do.  Just  to  put  your  mind  at  rest,  I'll 
go  round  and  find  out  for  sure.  .  .  .  Case  laughed,  took  a  lantern  from  the 
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store,  and  set  out  into  the  village.  He  was  gone  perhaps  a  quarter  of  an  hour, 
and  he  looked  mighty  serious  when  he  came  back.  "Well,"  said  he,  clapping 
down  the  lantern  on  the  veranda  steps,  "I  would  never  have  believed  it."  .  .  . 
"I  am  tabooed,  then?"  I  cried.  "Something  of  the  sort/' said  he.  "It's  the 
worst  thing  of  the  kind  iVe  heard  of  yet.  But  1 11  stand  by  you,  Wiltshire, 
man  to  man.  You  come  round  here  to-morrow  about  nine,  and  we'll  have  it 
out  with  the  chiefs."  .  .  . 

The  chiefs  awaited  us  in  one  of  their  big  oval  houses,  which  was  marked 
out  to  us  from  a  long  way  ofif  by  the  crowd  about  the  eaves.  ...  I  rapped 
my  speech  out  pretty  big.  Then  Case  translated  it, — or  made  believe  to, 
rather, — and  the  first  chief  replied,  and  then  a  second,  and  a  third;  all  in  the 
same  style, — easy  and  genteel,  but  solemn  underneath.  .  .  .  "Well,  is  that 
all?"  I  asked,  when  a  pause  came.  "Come  along,"  says  he,  mopping  his  face; 
"I'U  teU  you  outmde."  "Do  you  mean  that  they  won't  take  the  taboo  off?" 
I  cried.  "It's  something  queer,"  said  he.  "I'll  tell  you  outside.  Better 
come  away."  "  I  won't  take  it  at  their  hands,"  cried  I.  "  I  ain't  that  kind  of  a 
man.  You  don't  find  me  turn  my  back  on  a  parcel  of  Kanakas."  "You'd 
better,"  said  Case.  "There's  a  thing  I'm  thinking  of,"  said  I.  .  .  .  "You 
haven't  been  much  about  with  me.  I  notice  you've  never  been  inside  my  house. 
Own  up  now;  you  had  heard  of  this  before?"  "It's  a  fact  I  haven't  been," 
said  he.  "It  was  an  oversight,  and  I  am  sorry  for  it,  Wiltshire.  But  about 
coming  now,  I'll  be  quite  plain."  "You  mean  you  won't?  "  I  asked.  "Awfully 
sorry,  old  man,  but  that's  the  size  of  it,"  says  Case.  "  In  short,  you're  afraid?  " 
says  I.  "In  short,  I'm  afraid,"  says  he.  .  .  .  "And  so  you  turn  your  back  and 
leave  me  to  myself !  is  that  the  position?"  says  I.  "If  you  like  to  put  it  nasty," 
says  he.  "I  don't  put  it  so.  I  say  merely,  I'm  going  to  keep  clear  of  you; 
or,  if  I  don't,  I'll  get  in  danger  for  m3r8elf ."  .  .  . 

With  that  we  parted,  and  I  went  straight  home,  in  a  hot  temper,  and  found 
Uma.  .  .  .  "And  now,"  says  I,  "you  belong  round  here,  you're  bound  to 
understand  this.  What  am  I  tabooed  for,  anyway?  Or,  if  I  ain't  tabooed, 
what  makes  the  folks  afraid  of  me?"  She  stood  and  looked  at  me  with  eyes 
like  saucers.  "You  no  savvy?"  she  gasps  at  last.  .  .  .  Then  she  made  a  kind 
of  obeisance,  but  it  was  the  proudest  kind,  and  threw  her  hands  out  open.  "  I 
'shamed,"  she  said.  "  I  think  you  savvy .  Case  tell  me  you  savvy,  he  tell  me 
you  no  mind,  tell  me  you  love  me  too  much.  Taboo  belong  me,"  she  said, 
touching  herself  on  the  bosom,  as  she  had  done  upon  our  wedding  night.  "  Now 
I  go  'way,  taboo  he  go  'way,  too.  Then  you  get  much  copra.  You  like  more 
better,  I  think.  Tofa,  alii,"  says  she  in  the  native, — "  Farewell,  chief! "  "  Hold 
on!"  I  cried.  "Don't  be  in  such  a  hurry."  .  .  .  Now  she  made  sure  that  we 
were  friends.  A  lot  she  told  me.  ...  It  seems  she  was  bom  in  one  of  the 
line  Islands;  had  been  only  two  or  three  years  in  these  parts,  where  she  had 
come  with  a  white  man,  who  was  married  to  her  mother  and  ihea  died;  and 
only  the  one  year  in  Falesd.  .  .  .  They  had  scarce  settled,  when  up  turned  a 
young  man,  loane,  a  native,  and  wanted  to  marry  her.  ...  It  was  an  extraor- 
dinary match  for  a  penniless  girl  and  an  out-islander.  .  .  .  This  proposal 
of  marriage  was  the  start  of  all  the  trouble.  .  .  .  And  then  all  of  a  sudden, 
about  six  months  before  my  coming,  loane  backed  out  and  left  that  part  of 
the  island,  and  from  that  day  to  this  Uma  and  her  mother  had  found  them- 
selves alone.  None  called  at  their  house,  none  spoke  to  them  on  the  roads. 
If  they  went  to  church,  the  other  women  drew  their  mats  away  and  left  them 
in  a  clear  place  by  themselves.    It  was  a  reguhu*  excommunication,  like  what 
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you  read  of  in  the  Middle  Ages;  and  the  cause  or  the  sense  of  it  beyond  guess- 
ing. ... 

In  the  South  Seas,  (Ch.  VI.)  Tapu.  It  will  be  observed  with  surprise  that 
some  tapus  are  for  thoroughly  sensible  ends.  With  surprise,  I  say,  because 
the  nature  of  that  institution  is  much  misunderstood  in  Europe.  It  is  taken 
usually  in  the  sense  of  a  meaningless  or  wanton  prohibition,  such  as  that  which 
to-day  prevents  women  in  some  countries  from  smoking,  or  yesterday  prevented 
any  one  in  Scotland  from  taking  a  walk  on  Sunday.  The  error  is  no  less 
natural  than  it  is  unjust.  The  Polynesians  have  not  been  trained  in  the  brac- 
ing, practical  thought  of  ancient  Rome;  with  them  the  idea  of  law  has  not  been 
disengaged  from  that  of  morals  or  propriety,  so  that  tapu  has  to  cover  the 
whole  field,  and  implies  indififerently  that  an  act  is  criminal,  immoral,  against 
sound  pubhc  policy,  unbecoming  or  (as  we  say)  ''not  in  good  form.''  Many 
tapus  were  in  consequence  absurd  enough,  such  as  those  which  deleted  words 
out  of  the  language,  and  particularly  those  which  related  to  women.  .  .  .  But 
the  tapu  is  more  often  the  instrument  of  wise  and  needful  restrictions.  We 
have  seen  it  as  the  organ  of  paternal  government.  It  serves  besides  to  enforce, 
in  the  rare  case  of  some  one  wishing  to  enforce  them,  rights  of  private  property. 
Thus  a  man,  weary  of  the  coming  and  going  of  Marquesan  visitors,  tapus  his 
door;  .  .  .  by  the  simple  expedient  of  declaring  a  tapu  he  enforced  his  rights. 

The  sanction  of  the  tapu  is  superstitious;  and  the  punishment  of  infraction 
either  a  wasting  or  a  deadly  sickness.  A  slow  disease  follows  on  the  eating  of 
tapu  fish,  and  can  only  be  cured  with  the  bones  of  the  same  fish  burned  with  the 
due  mysteries.  The  cocoanut  and  breadfruit  tapu  works  more  swiftly.  Sup- 
pose you  have  eaten  tapu  fruit  at  the  evening  meal,  at  night  your  sleep  will  be 
uneasy;  in  the  morning,  swelling  and  a  dark  discoloration  will  have  attacked 
your  neck,  whence  they  spread  upward  to  the  face;  and  in  two  days,  unless  the 
cure  be  interjected,  you  must  die.  This  cure  is  prepared  from  the  rubbed  leaves 
of  the  tree  from  which  the  patient  stole,  so  that  he  cannot  be  saved  without 
confessing  to  the  kahuku  the  person  whom  he  wronged.  .  .  .  We  read  in  Dr. 
Campbell's  "  Poenamo  "  of  a  New  Zealand  girl  who  was  foolishly  told  that  she 
had  eaten  a  tapu  yam,  and  who  instantly  sickened,  and  died  in  the  two  days  of 
simple  terror.  The  period  is  the  same  as  in  the  Marquesas;  doubtless  the  symp- 
toms were  so,  too.  How  singular  to  consider  that  a  superstition  of  such  sway  is 
posEnbly  a  manufactured  article,  and  that,  even  if  it  were  not  originally  in- 
vented, its  details  have  plainly  been  arranged  by  the  authorities  of  some  Poly- 
nesian Scotland  Yard! 

821.  Edward  Gibbon.  The  History  of  the  Decline  and  Fall  of  the  Roman 
Empire.  (Ch.  XV,  Ch.  XX.)  (Smith's  ed..  Vol.  II,  p.  201,  Vol.  Ill,  p.  36.) 
...  It  is  the  imdoubted  right  of  every  society  to  exclude  from  its  communion 
and  benefits  such  among  its  members  as  reject  or  violate  those  regulations 
which  have  been  established  by  general  consent.  In  the  exercise  of  this  power 
the  censures  of  the  Christian  church  were  chiefly  directed  against  scandalous 
sinners,  and  particularly  those  who  were  guilty  of  murder,  of  fraud,  or  of  in- 
continence; against  the  authors,  or  the  followers,  of  any  heretical  opinions 
which  had  been  condenmed  by  the  judgment  of  the  episcopal  order;  and  against 
those  unhappy  persons  who,  whether  from  choice  or  from  compulsion,  had 
polluted  themselves  after  their  baptism  by  any  act  of  idolatrous  worship. 

The  consequences  of  excommunication  were  of  a  temporal  as  well  as  a  spir- 
itual nature.    The  Christian  against  whom  it  was  pronounced  was  deprived  of 
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any  part  in  the  oblations  of  the  faithful.  The  ties  both  of  retigious  and  of 
private  friendship  were  dissolved;  he  found  himself  a  profane  object  of  abhor- 
rence to  the  persons  whom  he  the  most  esteemed,  or  by  whom  he  had  been  the 
most  tenderly  beloved;  and,  as  far  as  an  expulsion  from  &  respectable  society 
could  imprint  on  his  character  a  mark  of  disgrace,  he  was  shunned  or  suspected 
by  the  j^nendity  of  mankind.  The  situation  of  these  unfortxmate  exiles  was 
in  itself  very  painful  and  melancholy;  but  (as  it  usually  happens)  their  appre- 
hensions far  exceeded  their  sufferings.  The  benefits  of  the  Christian  com- 
munion were  those  of  eternal  life;  nor  could  they  erase  from  their  minds  the 
awful  opinion  that  to  those  ecclesiastical  governors  by  whom  they  were  con- 
demned the  Deity  had  committed  the  keys  of  Hell  and  of  Paradise.  .  .  .  The 
gates  of  reconciliation  and  of  heaven  were  seldom  shut  against  the  returning 
penitent;  but  a  severe  and  solemn  form  of  discipline  was  instituted,  which, 
while  it  served  to  expiate  his  crime,  might  powerfully  deter  the  spectators  from 
the  imitation  of  his  example.  Humbled  by  a  public  confession,  emaciated  by 
fasting,  and  clothed  in  sackcloth,  the  penitent  lay  prostrate  at  the  door  of  the 
assembly,  imploring  with  tears  the  pardon  of  his  ofifences  and  soliciting  the 
prayers  of  the  faithful.  If  the  fault  was  of  a  very  heinous  nature,  whole  years 
of  penance  were  esteemed  an  inadequate  satisfaction  to  the  Divine  justice; 
and  it  was  always  by  slow  and  painful  gradations  that  the  sinner,  the  heretic, 
or  the  apostate,  was  readmitted  into  the  bosom  of  the  church.  A  sentence  of 
perpetual  exconmiunication  was,  however,  reserved  for  some  crimes  of  an  ex- 
traordinary magnitude,  and  particularly  for  the  inexcusable  relapses  of  those 
penitents  who  had  already  experienced  and  abused  the  clemency  of  their  ec- 
clesiastical superiors.  .  .  . 

The  bishops,  whose  paternal  care  extended  itself  to  the  government  of  both 
worlds,  were  sensible  of  the  importance  of  these  prerogatives.  .  .  .  From  the 
imperious  declamations  of  Cyprian  we  should  naturally  conclude  that  the  doc- 
trines of  excommunication  and  penance  formed  the  most  essential  part  of  re- 
Ugion.  .  .  .  The  acquisition  of  such  absolute  conmiand  over  the  consdenoes 
and  understanding  of  a  congregation,  however  obscure  or  despised  by  the 
world,  is  more  truly  grateful  to  the  pride  of  the  human  heart  than  the  possession 
of  the  most  despotic  power  imposed  by  arms  and  conquest  on  a  reluctant  people. 
.  .  .  The  bishop  was  the  perpetual  censor  of  the  morals  of  his  people.  .  .  . 
They  boldly  censured  and  excommunicated  the  subordinate  tyrants  who  were 
not  invested  with  the  majesty  of  the  purple.  St.  Athanasius  exconmaunicated 
one  of  the  ministers  of  Egypt,  and  the  interdict  which  he  pronounced  of  fire 
and  water  was  solemnly  transmitted  to  the  churches  of  Cappadocia.  Under 
the  reign  of  the  younger  Theodosius,  the  polite  and  eloquent  Synesius,  one  of 
the  descendants  of  Hercules,  .  .  .  vanquished  the  monster  of  Libya,  the 
president  Andronicus,  who  abused  the  authority  of  a  venal  office,  invented  new 
modes  of  rapine  and  torture,  and  aggravated  the  guilt  of  oppression  by  that  of 
sacrilege.  After  a  fruitless  attempt  to  reclaim  the  haughty  magistrate  by 
mild  and  religious  admonition,  Synesius  proceeds  to  inffict  the  last  sentence 
of  ecclesiastical  justice,  which  devotes  Andronicus,  with  his  associates  and  their 
families,  to  the  abhorrence  of  earth  and  heaven.  In  that  sentence  the  im- 
penitent sinners,  more  cruel  than  Phalaris  or  Sennacherib,  more  destructive 
than  war,  pestilence,  or  a  cloud  of  locusts,  are  deprived  of  the  name  and  privi- 
leges of  Christians,  of  the  participation  of  the  sacraments,  and  of  the  hope  of 
Paradise.  The  bishop  exhorts  the  clergy,  the  magistrates,  and  the  people  to 
renounce  all  society  with  the  enemies  of  Christ,  to  exclude  them  from  their 
houses  and  tables,  and  to  refuse  them  the  common  offices  of  life  and  the  decent 
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rights  of  burial.  The  church  of  Ptolemais,  obscure  and  oontemptible  as  she 
may  appear,  addresses  this  declaration  to  all  her  sister  churches  of  the  world; 
and  the  profane  who  reject  her  decrees  will  be  involved  in  the  guilt  and  punish- 
ment of  Androniciis  and  his  impious  followers.  These  spiritual  terrors  were 
enforced  by  a  dexterous  application  to  the  Byzantine  court.  The  trembling 
president  implored  the  mercy  of  the  church,  and  the  descendant  of  Hercules 
enjoyed  the  satisfaction  of  raising  a  prostrate  tyrant  from  the  giround. 

Such  principles  and  such  examples  insensibly  prepared  the  triumph  of  the 
BcHuan  pontiffs,  who  have  trampled  on  the  necks  of  kings. 

822.  Chboniclb  of  thb  Cm.  (Ante  1280,  transl.  Southey,  ed.  Morley, 
pp.  24,  31.)  .  .  .  XVIII.  Then  King  Don  Ferrando  knighted  the  Cid,  Rod- 
rigo  (Ruydiez)  of  Bivar,  in  the  great  mosqu^  of  Coimbra.  .  .  .  The  King  took 
him  into  his  favor,  and  gave  him  the  city  to  keep;  which  he  kept,  and  did 
much  evil  to  the  Moors  till  the  day  of  his  death.  And  the  King  departed,  and 
went  to  Compostella  to  return  thanks  to  Santiago.  .  .  .  And  then  the  chief 
nobles  who  wished  ill  to  the  Old  had  the  way  open  to  do  him  evil  with  the  King. 
And  they  said  to  the  King,  '^Sir,  Ruydies  hath  broken  your  faith,  and  the  oath 
and  promise  which  you  made  to  the  King  of  Toledo;  and  he  hath  done  this  for 
no  other  reason  but  that  the  Moors  of  Toledo  may  fall  upon  us  here,  and  slay 
both  you  and  us/'  And  the  King  believed  what  they  said,  and  was  wroth 
against  the  Cid,  having  no  love  towards  him.  .  .  .  And  the  King  went  out  from 
Burgos  and  came  nigh  unto  Bivar;  and  the  Cid  came  up  to  him  and  would  have 
kissed  his  hand,  but  the  King  withheld  it,  and  said  angrily  unto  him,  "Ruy- 
diez, quit  my  land.''  .  .  .  And  the  King  replied  full  wrathfuUy,  ''Go  out  of  my 
kingdom  without  any  delay^"  And  the  Cid  made  answer,  ''Give  me  then 
thirty  days'  time,  as  is  the  right  of  the  hidalgos. "  And  the  King  said  he  would 
not,  but  that,  if  he  were  not  gone  in  nine  days'  time,  he  would  come  and  look  for 
him.  The  Counts  were  well  pleased  at  this;  but  all  the  people  of  the  land  were 
sorrowful.    And  then  the  King  and  the  Cid  parted.  .  .  . 

Cid  Ruydies  entered  Burgos,  having  sixty  streamers  in  his  company.  And 
men  and  women  went  forth  to  see  him,  and  the  men  of  Burgos  and  the  women 
of  Burgos  were  at  their  windows,  weeping,  so  great  was  their  sorrow;  and  they 
said  with  one  accord,  "  God,  how  good  a  vassal,  if  he  had  but  a  good  Lord  I "  and 
willingly  would  each  have  bade  him  come  in.  But  no  one  dared  so  to  do.  For 
King  Don  Alfonso  in  his  anger  had  sent  letters  to  Burgos,  saying  that  no  man 
should  give  the  Cid  a  lodging,  and  that  whosoever  disobeyed  should  lose  all 
that  he  had,  and  moreover  the  eyes  in  his  head.  Great  sorrow  had  these  Chris- 
tian folk  at  this;  and  they  hid  themselves  when  he  came  near  them,  because 
they  did  not  dare  speak  to  him.  Moreover,  the  King  had  given  orders  that  no 
food  should  be  sold  them  in  Burgos,  so  that  they  could  not  buy  even  a  penny- 
worth. And  my  Cid  went  to  his  inn,  and,  when  he  came  to  the  door,  he  found 
it  fastened,  for  fear  of  the  King.  And  his  men  called  out  with  a  loud  voice;  but 
those  within  made  no  answer.  And  the  Cid  rode  up  to  the  door,  and  took  his 
foot  out  of  the  stirrup,  and  gave  it  a  kick,  but  the  door  did  not  open  with  it;  for 
it  was  well  secured.  A  little  girl  of  nine  years  old  then  came  out  of  one  of  the 
houses,  and  said  unto  him:  "O  Cid,  the  King  hath  forbidden  us  to  receive  you. 
We  dare  not  open  our  doors  to  you;  for  we  should  lose  our  houses  and  all  that 
we  have,  and  the  eyes  in  our  head.  Cid,  such  harm  sufifered  by  us  would  not 
help  you;  but  God  and  all  his  Saints  be  with  you."  And,  when  she  had  said 
this,  she  returned  into  the  house. 
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And,  when  the  Cid  knew  what  the  Kmg  had  done,  he  turned  away  from  the 
door  and  rode  up  to  St.  Mary's,  and  there  he  alighted  and  knelt  down,  and 
prayed  with  all  his  heart.  And  then  he  mounted  again  and  rode  out  of  the 
town,  and  pitched  his  tent  near  Arlanzon,  upon  the  Glera,  ih^t  is  to  say,  upon 
the  sands.  My  Cid  Ruydiez,  he  who  in  a  happy  hour  first  girt  on  his  sword, 
took  up  his  lodging  upon  the  sands,  because  there  was  none  who  would  receive 
him  within  their  door.  .  .  . 

823.  VicroB  Huoo.  Lea  MisMbles.  (Book  II,  Ch.  I.)  At  the  be- 
ginning  of  October,  1815,  and  about  an  hour  before  sunset,  a  man  traveling 
on  foot  entered  the  little  town  of  D.  The  few  inhabitants,  Yfho  were  JEtt  the 
moment  at  their  windows  or  doors,  regarded  this  traveler  with  a  species  of  in- 
quietude. It  would  be  difficult  to^eet  a  wa3rfarer  of  more  wretched  appear- 
ance. He  was  a  man  of  middle  height,  muscular  and  robust,  and  in  the  full 
vigor  of  life.  He  might  be  forty-six  to  forty-eight  years  of  age.  A  cap  with 
a  leather  peak  partly  concealed  his  sunburnt  face,  down  which  the  perspiration 
streamed.  His  shirt  of  coarse  yellow  calico,  fastened  at  the  neck  by  a  small 
silver  anchor,  allowed  his  hairy  chest  to  be  seen;  he  had  on  a  neck-cloth  twisted 
like  a  rope,  trousers  of  blue  ticking  worn  and  threadbare,  white  at  one  knee 
and  torn  at  the  other;  an  old  gray  ragged  blouse,  patched  at  one  elbow  with  a 
rag  of  green  cloth;  on  his  back  a  large  new  well-filled  and  well-buckled  knap- 
sack, and  a  large  knotty  stick  in  his  hand.  His  stockingless  feet  were  thrust  into 
iron-shod  shoes,  his  hair  was  clipped,  and  his  beard  long.  .  .  .  His  hair  was  cut 
close  and  yet  was  bristling,  for  it  was  beginning  to  grow  a  little,  and  did  not  seem 
to  have  been  cut  for  some  time.  No  one  knew  him;  he  was  evidently  passing 
through  the  town.  Where  did  he  come  from?  .  ., .  The  man  must  have  been 
walking  all  day,  for  he  seemed  very  tired.  .  .  .  He  must  have  been  very  thirsty, 
for  the  children  that  followed  him  saw  him  stop  and  drink  again  at  the  fountain 
on  the  market-place. 

On  reaching  the  comer  of  the  Rue  Poichevert,  he  turned  to  the  left  and  pro- 
ceeded to  the  Mayor's  office.  He  went  in  and  came  out  again  a  quarter  of 
an  hour  after.  .  .  .  There  was  at  that  time  at  D.  a  capital  inn,  with  the  sign 
of  the  Cross  of  Colbas.  This  inn  was  kept  by  a  certain  Jacquin  Labarre,  a 
man  highly  respected.  .  .  .  The  man  proceeded  to  this  inn,  which  was  the  best 
in  the  town,  and  entered  the  kitchen,  the  door  of  which  opened  on  the  street. 
All  the  ovens  were  heated,  and  a  large  fire  blazed  cheerily  in  the  chimney.  .  .  . 
The  landlord,  on  hearing  the  door  open  and  a  stranger  enter,  said,  without  rais- 
ing his  eyes  from  his  stew-pans,  ''What  do  you  want,  sir?"  ''Supper  and  a 
bed,"  the  man  replied.  ''Nothing  easier,"  said  mine  host.  At  this  moment 
he  looked  up,  took  in  the  stranger's  appearance,  and  added,  "On 
paying." 

The  man  drew  a  heavy  leathern  purse  from  the  pocket  of  his  blouse,  and 
replied,  "I  have  money."  "In  that  case  I  am  at  your  service,"  said  the 
host.  .  .  •  While  going  backwards  and  forwards,  the  landlord  still  inspected  his 
guest.  .  .  .  While  the  new-comer  had  his  back  turned  to  wann  himself,  t^e 
worthy  landlord  took  a  pencil  from  his  pocket,  and  then  tore  o£F  the  comer 
of  an  old  newspaper  which  lay  on  a  small  table  near  the  wiiidow.  On  the  white 
margin  he  wrote  a  line  or  two,  folded  up  the  paper,  and  handed  it  to  a  lad  who 
seemed  to  serve  both  as  turnspit  and  page.  The  landlord  whispered  a  word  in 
the  boy's  ear,  and  he  ran  off  in  the  direction  of  the  Mayor's  house.  The 
traveler  had  seen  nothing  of  all  this,  and  he  asked  again  whether  supper  would 
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be  ready  soon.  The  boy  came  back  with  the  paper  in  his  hand,  and  the  landlord 
eagerly  unfolded  it,  like  a  man  who  is  expecting  an  answer.  He  read  it  care- 
fully, then  shook  his  head,  and  remained  thoughtful  for  a  moment.  At  last  he 
walked  up  to  the  traveler,  who  seemed  plunged  in  anything  but  a  pleasant 
reverie.  ''I  cannot  make  room  for  you,  sir,"  he  said.  The  man  half  turned 
on  his  stool.  "What  do  you  mean?  Are  you  afraid  I  shall  bilk  you?  Do  you 
want  me  to  pay  you  in  advance?  I  have  money,  I  tell  you."  "  It  is  not  that." 
"What  is  it  then?"  "You  have  money."  "Yes,"  said  the  man.  "But  I 
have  not  a  spare  bedroom."  The  man  continued  quietly,  "Put  me  in  the 
stables."  .  .  .  "Well,"  the  man  continued,  "a  comer  in  the  loft  and  a  truss  of 
straw;  we  will  see  to  that  after  supper."  "I  cannot  give  you  any  supper." 
This  declaration,  made  in  a  measured  but  firm  tone,  seemed  to  the  stranger 
serious.  He  rose.  "Nonsense,  I  am  dying  of  hunger.  I  have  been  on  my 
legs  since  sunrise,  and  have  walked  twelve  leagues.  I  can  pay,  and  demand 
food."  "I  have  none,"  said  the  landlord.  The  man  burst  into  a  laugh,  and 
turned  to  the  chimney  and  the  oven.  ...  As  he  was  opening  his  mouth  to 
reply,  the  landlord  continued  in  the  same  low  voice:  "Come,  enough  of  this. 
Do  you  wish  me  to  tell  you  your  name?  It  is  Jean  Valjean.  Now  do  you 
wish  me  to  tell  you  who  you  are?  On  seeing  you  come  in,  I  suspected  some- 
thing, so  I  sent  to  the  police  office,  and  this  is  the  answer  I  received.  Can 
you  read?"  While  saying  this,  he  handed' the  stranger  the  paper  which  had 
traveled  from  the  inn  to  the  office  and  back  again.  The  man  took  a  glance 
at  it,  and  mine  host  continued  after  a  moment's  silence:  "I  am  accustomed 
to  be  polite  with  everybody.  Be  ofF."  The  man  stooped,  picked  up  his  knap- 
sack, and  went  off. 

He  walked  along  the  high  street  haphazard,  keeping  close  to  the  houses  like 
a  sad  and  humiliated  man.  He  did  not  look  back  once;  had  he  done  so,  he 
would  have  seen  the  landlord  of  the  Cross  of  Colbas  in  his  doorway  surrounded 
by  all  his  guests  and  the  passers-by,  talking  eagerly  and  pointing  to  him;  and, 
judging  from  the  looks  of  suspicion  and  terror,  he  might  have  guessed  that 
erelong  his  arrival  would  be  the  event  of  the  whole  town.  He  saw  nothing  of 
all  this,  for  men  who  are  oppressed  do  not  look  back,  as  they  know  only  too 
well  that  an  evil  destiny  is  following  them.  He  walked  on  thus  for  a  long  time, 
turning  down  streets  he  did  not  know,  and  forgetting  his  fatigue,  as  happens  in 
sorrow.  All  at  once  he  was  sharply  assailed  by  hunger:  night  was  approach- 
ing, and  he  looked  round  to  see  whether  he  could  not  discover  a  shelter.  The 
best  inn  was  closed  against  him,  and  he  sought  some  very  humble  pot-house, 
some  wretched  den.  .  .  .  The  traveler  did  not  dare  enter  by  the  street  door: 
he  slipped  into  the  yard,  stopped  once  again,  and  then  timidly  raised  the  latch 
and  opened  the  door.  "Who's  there?"  the  landlord  asked.  "Some  one  who 
wants  a  supper  and  bed."  "Very  good.  They  are  to  be  had  here."  He  went 
in,  and  all  the  topers  turned  to  look  at  him.  .  .  .  One  of  the  men  seated  at  the 
table  was  a  fishmonger.  .  .  .  This  fishmonger  had  been  half  an  hour  previously 
one  of  the  party  surrounding  Jacquin  Labarre.  ...  He  made  an  imperceptible 
sign  to  the  landlord  from  his  seat,  and  the  latter  went  up  to  him,  and  they  ex- 
changed a  few  whispered  words.  The  man  had  fallen  back  into  his  reverie. 
The  landlord  went  up  to  the  chimney,  laid  his  hand  sharply  on  the  man's 
shoulder,  and  eaid  to  him,  "You  must  be  ofif  from  here."  The  stranger 
turned,  and  replied  gently,  "Ah,  you  know?"  "Yes."  "I  was  turned  out  of 
the  other  inn."  "And  so  you  will  be  out  of  this."  "Where  would  you  have 
me  go?"  "Somewhere  else."  The  man  took  his  knapsack  and  stick  and 
went  away.    As  he  stepped  out,  some  boys  who  had  followed  him  from  the 
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Crofls  of  Ck>lka8,  and  seemed  to  have  been  waiting  for  him,  threw  stones  at 
him.  .  .  . 

The  man  entered  a  small  street,  in  which  there  are  numerous  gardens.  .  .  . 
He  saw  a  single-storied  house,  whose  window  was  illimiinated.  .  .  .  He 
tapped  very  gently  on  a  window-pane,  but  was  not  heard;  he  tapped  a  second 
time.  ...  He  tapped  a  third  time.  The  husband  rose,  took  the  lamp,  and 
walked  to  the  front  door.  .  .  .  '^I  beg  your  pardon,  sir,"  the  traveler  said, 
''but  would  you,  for  payment,  give  me  a  plateful  of  soup  and  a  comer  to  sleep 
in  in  your  garden  outhouse?"  ''Who  are  you?"  the  owner  of  the  oottage 
asked.  .  .  .  "Why  do  you  not  go  to  the  inn?"  .  .  .  The  traveler  continued, 
with  some  hesitation,  "I  do  not  know  why,  but  he  refused  to  take  me  in."  .  .  . 
The  peasant's  face  assumed  a  suspicious  look,  he  surveyed  the  new-comer  from 
head  to  foot,  and  all  at  once  exclaimed  with  a  sort  of  shudder,  "Can  you  be 
the  man?"  .  .  .  He  took  another  look  at  the  stranger,  placed  the  lamp  on  the 
table,  and  took  down  his  gun.  .  .  .  After  examining  the  man  for  some  minutes 
as  if  he  had  been  a  viper,  the  peasant  returned  to  the  door  and  said,  "Be  off! " 
"For  mercy's  sake,"  the  man  continued,  "a  glass  of  water."  "A  charge 
of  shot!"  the  peasant  said.  Then  he  violently  closed  the  door,  and  the 
stranger  heard  two  bolts  fastened.  .  .  , 

Worn  out  with  fatigue  and  hopeless,  he  sat  down  on  the  stone  bench  at  the 
door  of  this  printing-office.  An  old  lady  who  was  leaving  the  church  at  the 
moment  saw  the  man  stretched  out  in  the  darkness.  "What  are  you  doing 
there,  my  friend?"  she  said.  .  .  .  The  "good  woman"  touched  the  man's  arm 
and  pointed  to  a  small  house  next  to  the  Bishop's  Palace.  "You  have," 
she  continued,  "knocked  at  every  door.  Have  you  done  so  there?"  "No." 
"Then  do  it."  On  this  evening  the  Bishop  of  D.,  after  his  walk  in  the  town, 
had  remained  in  his  bedroom  till  a  late  hour.  .  .  .  There  was  a  rather  loud 
rap  at  the  front  door.  "Come  in,"  said  the  Bishop.  The  door  was  thrown 
open  wide,  as  if  some  one  were  pushing  it  energetically  and  resolutely.  A  man 
entered  whom  we  already  know;  it  was  the  traveler  whom  we  saw  just  now 
wandering  about  in  search  of  a  shelter.  .  .  .  The  Bishop  fixed  a  quiet  eye  on 
the  man,  as  he  opened  his  mouth,  doubtless  to  ask  the  new-comer  what  he 
wanted.  The  man  leaned  both  his  hands  on  his  stick,  looked  in  turn  at  the 
two  aged  females  and  the  old  man,  and,  not  waiting  for  the  Bishop  to  speak, 
said  in  a  loud  voice:  "Look  herel  My  name  is  Jean  Valjean.  I  am  a  galley- 
slave,  and  have  spent  nineteen  years  in  the  bagne.  I  was  liberated  four  days 
ago,  and  started  for  Pontarlier,  which  is  my  destination.  I  have  been  walking 
for  four  days  since  I  left  Toulon,  and  to-day  I  have  marched  twelve  leagues. 
This  evening  on  coming  into  the  town  I  went  to  the  inn,  but  was  sent  away  in 
consequence  of  my  yellow  passport,  which  I  had  shown  at  the  police  office.  I 
went  to  another  inn,  and  the  landlord  said  to  me,  'Be  off!'  It  was  the  same 
everywhere,  and  no  one  would  have  any  dealings  with  me.  ...  I  am  very 
tired  and  frightfully  hungry;  will  you  let  me  stay  here?  " 

"Madame  Magloire,"  said  the  Bishop,  "you  will  lay  another  knife  and 
fork."  The  man  advanced  three  paces,  and  approached  the  lamp  which  was 
on  the  table;  "Wait  a  minute,"  he  continued,  as  if  he  had  not  comprehended, 
"that  wlU  not  do.  Did  you  not  hear  me  say  that  I  was  a  gaUey-slave,  a  con- 
vict, and  have  just  come  from  the  bagne?"  He  took  from  his  pocket  a  laige 
yellow  paper,  which  he  imfolded.  "Here  is  my  passport,  yellow  as  you  see, 
which  turns  me  out  wherever  I  go.  Will  you  read  it?  .  .  .  This  is  what 
is  written  in  my  passport:  'Jean  Valjean,  a  liberated  convict,  native  of' — but 
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that  does  not  CGnoem  you — 'has  remained  nineteen  years  at  the  galleys.  Five 
years  for  robbery  with  house-breaking,  fourteen  years  for  having  tried  to  e»- 
cape  four  times.  The  man  is  very  dangerous.'  All  the  world  has  turned  me 
out,  and  are  you  willing  to  receive  me?  Is  this  an  inn?  Will  you  give  me  some 
food  and  a  bed?  Have  you  a  stable?  "  **  Madame  Magloire/'  said  the  Bishop, 
"you  will  put  clean  sheets  on  the  bed  in  the  alcove.''  .  .  .  The  man  under- 
stood this  at  once.  The  expression  of  his  face,  which  had  hitherto  been  gloomy 
and  harsh,  was  marked  with  stupefaction,  joy,  doubt,  and  became  extraordinary, 
fie  began  stammering  like  a  lunatic.  ''Is  it  true?  What?  You  wiU  let  me 
stay?  You  will  not  turn  me  out>  a  convict?  ...  Oh  I  what  a  worthy  woman 
she  was  who  senf  me  here! '' 

824.  Honor£  db  Balzac.  Sons  of  the  SoU,  (Part  I,  Ch.  II;  Part  II,  Ch. 
VIII.)  .  .  .  After  an  administration  of  twenty-five  years,  Gaubertin,  the  land- 
steward  [of  the  manor  of  Les  Aiguesl  foimd  himself  in  possession  of  six  hundred 
thousand  francs  in  money.  .  .  .  Gaubertin  expected  at  that  time  to  become 
owner  of  Les  Aigues,  by  means  of  a  plot  laid  in  the  private  office  of  Lupin,  the 
notary.  .  .  .  The  lawyer  employed  by  the  notary  to  manage  the  sale  of  the 
estate  by  auction  was  under  personal  obligations  to  Gaubertin.  .  .  .  Just  as 
those  interested  expected  to  find  their  fortunes  made,  a  lawyer  came  from  Paris 
on  the  evening  before  the  final  settlement,  and  employed  a  notary  at  Ville-aux- 
Fayes,  who  happened  to  be  one  of  his  former  clerks,  to  buy  the  estate  of  Les 
Aigues  for  a  rich  stranger.  General  Montcomet,  which  he  did  for  eleven  hun- 
dred thousand  francs.  .  .  .  General  Montcomet  took  possession  of  Les 
Aigues.  .  .  . 

The  General  was  not  deficient  in  the  special  cunning  of  an  old  military  fox; 
and,  after  he  had  spent  a  few  days  in  examining  his  new  property,  he  saw  that 
Gaubertin  was  a  steward  of  the  old  style, — a  swindler.  .  .  .  One  fine  morning, 
having  caught  Gaubertin  ''with  his  hand  in  the  bag,"  as  the  sajring  is,  the 
General  flew  into  one  of  those  rages  peculiar  to  the  imperial  conquerors  of 
many  lands.  In  doing  so,  he  committed  a  capital  blunder, — one  that  would 
have  ruined  the  whole  life  of  a  man  of  less  wealth  and  less  consistency  than 
himself,  and  from  which  came  the  evils,  both  small  and  great,  with  which  the 
present  history  teems.  Brought  up  in  the  imperial  school,  accustomed  to  deal 
with  men  as  a  dictator,  and  full  of  contempt  for  "civilians,''  ...  he  humiliated 
Gaubertin  ruthlessly.  .  .  .  "You  are  living  off  my  land,"  said  the  General, 
with  jesting  severity.  "  Do  you  think  I  can  live  off  the  sky?  "  returned  Gauber- 
tin, with  a  sneer.  "Out  of  my  sight,  blackguard  I  I  dismiss  you!"  cried  the 
;  General,  striking  him  with  his  whip.  ...  If  this  history  provided  no  other 
instruction  than  that  offered  by  the  quarrel  between  the  General  and  his  stew- 
ard, it  would  stiU  be  useful  to  many  persons  as  a  lesson  for  their  conduct  in 
life.  He  who  reads  Machiavelli  profitably,  knows  that  human  prudence  con- 
sists in  never  threatening;  in  doing,  but  not  saying;  in  promoting  the  retreat 
of  an  enemy  and  never  stepping,  as  the  saying  is,  on  the  tail  of  the  serpent; 
and  in  avoiding,  as  one  would  murder,  the  infliction  of  a  blow  to  the  self-love 
of  any  one  lower  than  one's  self.  ...  To  say  to  a  man,  "You  are  a  swindler," 
may  be  taken  as  a  joke;  but  to  catch  him  in  the  act  and  prove  it  to  him  with  a 
cane  on  his  back,  to  threaten  him  with  a  police  court  and  not  follow  up  the 
threat,  is  to  remind  him  of  the  inequality  of  conditions.  .  .  .  Being,  as  he  was, 
ignominiously  dismissed,  the  man  conceived  against  his  late  master  one  of 
those  bitter  hatreds  which  are  literally  a  part  of  existence  in  provincial  life, 
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the  persistency^  duration,  and  plots  of  which  would  astonish  diplomatists  who 
are  trained  to  let  nothing  astonish  them.  A  burning  desire  for  vengeance  led 
him  to  settle  at  Ville-aux-Fayes,  and  to  take  a  position  where  he  could  injure 
Montcomet  and  stir  up  sufficient  enmity  against  him  to  force  him  to  sell 
Les  Aigues.  .  .  . 

In  1821  the  General  was  ahnost  peremptorily  urged  by  his  new  steward, 
Sibilet,  to  be  at  Les  Aigues  before  the  month  of  May.  Important  matters  had 
to  be  decided.  A  lease  of  nine  years  to  the  amount  of  thirty  thousand  francs, 
granted  by  Gaubertin,  the  former  steward,  in  1812  to  a  timber  firm,  the  Grave- 
lots,  expired  on  the  15th  of  May  of  the  current  year.  The  timber  firm  refused 
to  renew  the  lease  unless  a  deduction  was  allowed  on  the  last, payment  on  the 
ground  of  damage  to  the  timber  by  peasants  cutting  it  down.  The  steward  had 
started  suit  for  the  rent  thus  withheld.  .  .  .  ^'But,"  resumed  the  General, 
''what's  the  difficulty?  Even  if  I  do  lose  the  suit  against  the  Gravelots,  a 
money  wound  is  not  mortal;  and  I'll  have  the  leasing  of  my  forest  so  well  ad- 
vertised  that  there  will  be  plenty  of  competition,  and  I  shall  sell  the  timber  at 
its  true  value."  ''Business  is  not  done  in  that  way.  Monsieur  le  comte,"  eaid 
Sibilet.  "Just  suppose  you  get  no  lessees;  what  will  you  do? "  "Cut  the  tim- 
ber  myself  and  seU  it — "  "You,  a  lumber-merchant?"  said  Sibilet.  "Well, 
without  looking  at  matters  here,  how  would  it  be  in  Paris?  You  would  have 
to  hire  a  wood-yard,  pay  for  a  license  and  the  taxes,  also  for  the  right  of  naviga- 
tion, and  duties,  and  the  costs  of  unloading;  besides  the  salary  of  a  trustworthy 
agent — "  "Yes,  yes,  that's  out  of  the  question,"  said  the  General,  hastily, 
alarmed  at  the  prospect.  "But  why  can't  I  find  persons  to  lease  the  timber- 
rights  as  before?"  "Monsieur  le  comte  has  enemies."  "Who  are  they?" 
"Well,  in  the  first  place,  there  is  Monsieur  Gaubertin!" 

"Do  you  mean  the  scoundrel  whose  place  you  took?"  "Not  so  loud,  Mon- 
sieur le  comte,"  said  Sibilet,  showing  fear;  "I  beg  of  you,  not  so  loud, — ^my 
cook  might  hear  us."  "Do  you  mean  to  tell  me  that  I  am  not  to  speak  on  my 
own  estate  of  a  villain  who  robbed  me?"  cried  the  General.  "For  the  sake  of 
your  own  peace  and  comfort,  come  further  away.  Monsieur  le  comte.  Mon- 
sieur Gaubertin  is  mayor  of  Ville-aux-Fayes.  .  .  .  He  is  one  of  the  most  danger- 
ous scoundrels  to  be  found  in  all  Burgundy,  and  he  is  now  in  a  position  to  in- 
jure you."  "In  what  way?"  asked  the  General,  sobering  down.  "Gaubertin 
has  control  of  nearly  one-third  of  the  supplies  sent  to  Paris.  As  general  agent 
for  the  timber  business,  he  orders  all  the  work  of  the  forests, — ^the  felling, 
chopping,  floating,  and  sending  to  market.  Being  in  close  relations  with  the 
workmen,  he  is  the  arbiter  of  prices.  It  has  taken  him  three  years  to  create 
this  position,  but  he  holds  it  now  like  a  fortress.  .  .  .  For  instance,  he  has  so 
completely  put  a  stop  to  competition  that  he  has  absolute  control  of  the 
auction  sales;  the  crown  and  the  State  are  both  dependent  on  him.  Their 
timber  is  sold  under  the  hanmier  and  falls  invariably  to  Gaubertin's  dealers; 
in  fact,  no  others  attempt  now  to  bid  against  them.  ...  Then,  too.  Monsieur 
Gaubertin  is  the  friend  and  patron  of  workingmen;  he  pays  them  well  and 
keeps  them  always  at  work.  ...  He  is  your  enemy,  Monsieur  le  comte.  My 
advice  to  you  is  to  capitulate  and  be  reconciled  with  him.  ...  If  you  at- 
tempt to  work  your  own  woods,"  continued  Sibilet,  turning  the  knife  in  the 
woimd,  "you  will  find  yourself  at  the  mercy  of  workmen  who  wiU  force  you  to 
pay  rich  men's  prices  instead  of  market-prices.  In  short,  they'll  put  you,  as 
they  did  that  poor  Mariotte,  in  a  position  where  you  must  sell  at  a  loss.  If 
you  then  try  to  lease  the  woods,  you  will  get  no  tenants."  ... 
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"Then  what's  to  be  done?"  cried  the  General,  his  blood  boiling  as  he  tramped 
up  and  down  before  the  bench.  ''Monsieur  le  comte/'  said  Sibilet,  abruptly, 
"what  I  say  to  you  is  not  for  my  own  interests,  certainly;  but  I  advise  you  to 
eell  Les  Aigues,  and  leave  the  neighborhood."  On  hearing  these  words,  the 
General  sprang  back  as  if  a  cannon-ball  had  struck  him ;  then  he  looked  at  Sibilet 
with  a  shrewd,  diplomatic  eye.  "  A  General  of  the  Imperial  Guard  running  away 
from  the  rascals,  when  Madame  la  comtesse  likes  Les  Aigues!"  he  said.  "No, 
I'll  sooner  box  Gaubertin's  ears  on  the  market-place  of  Ville-aux-Fayes,  and 
force  him  to  fight  me  that  I  may  shoot  him  like  a  dog."  "Monsieur  le  oomte, 
Gaubertin  is  not  such  a  fool  as  to  let  himself  be  brought  into  collision  with  you. 
.  .  .  You  won't  succeed,  Monsieur  le  oomte;  Gaubertin's  arms  are  long;  you 
win  get  yourself  into  difficulties  from  which  you  cannot  escape."  .  .  . 

At  the  end  of  the  month  of  May  the  General  still  gave  no  sign  that  he 
intended  to  sell  Les  Aigues;  in  fact,  he  was  undecided.  One  night,  about 
ten  o'clock,  he  was  returning  from  the  forest  through  one  of  the  six  avenues 
that  led  to  the  pavilion  of  the  rendezvous.  He  dismissed  the  keeper  who 
accompanied  him,  as  he  was  then  so  near  the  chAteau.  At  a  turn  of  the  road 
a  man  armed  with  a  gun  came  from  behind  a  bush.  "General,"*he  said,  "this 
is  the  third  time  I  have  had  you  at  the  end  of  my  barrel,  and  the  third  time 
that  I  give  you  your  life."  "Why  do  you  want  to  kill  me,  Bonnebault?" 
said  the  General,  without  showing  the  least  emotion.  "Faith,  if  I  don't,  some- 
body else  will;  but  I,  you  see,  I  like  the  nien  who  served  the  Emperor,  and 
I  can't  make  up  my  niind  to  shoot  you  like  a  partridge.  Don't  question  me, 
for  I'll  tell  you  nothing;  but  you've  got  enemies,  powerful  enemies,  cleverer 
than  you,  and  they'll  end  by  crushing  you.  .  .  .  I'm  an  honest  lad  still,  scamp 
as  I  am;  but  another  fellow  won't  spare  you."  .  .  . 

A  week  after  that  singular  conversation  the  whole  arrondissement,  indeed 
the  whole  department,  was  covered  with  posters,  advertising  the  sale  of  Les 
Aigues  at  the  office  of  Mattre  Corbineau,  the  notary  of  Soulanges.  All  the  lots 
were  knocked  down  to  Rigou,  and  the  price  paid  amoimied  to  two  millions 
five  hundred  thousand  francs.  The  next  day  Rigou  had  the  name  changed; 
Monsieur  Gaubertin  took  the  woods,  Rigou  and  Soudry  the  vineyards  and  the 
farms.  The  chdteau  and  park  were  sold  over  again  in  small  lots  among  the 
sons  of  the  soil,  the  peasantry,  excepting  the  pavilion,  its  dependencies,  and 
fifty  surrounding  acres,  which  Monsieur  Gaubertin  retained  as  a  gift  to  his 
poetic  and  sentimental  spouse. 

825.  Sm  Chables  Russell.  Opening  Speech  before  the  Pamell  Commiseion. 
(1889,  Macmillan's  ed.,  p.  214.)  [The  charge  against  the  Irish  Land  League 
was  of  conspiring  to  encourage  agrarian  outrage.  The  League  admitted  that 
it  had  encouraged  boycotting  in  the  simple  sense,  and  claimed  a  distinction 
between  lawful  boycotting  and  unlawful  violence.]  My  lords,  in  this  matter 
of  boycotting,  may  I  be  forgiven  for  using  the  celebrated  exclamation  of  Dr. 
Johnson,  and  say,  "Let  us  clear  our  minds  of  cant."  Boycotting  has  existed 
from  the  earliest  times  that  human  society  existed.  It  is  only  a  question  of 
degree.  Up  to  a  certain  point,  boycotting  is  not  only  not  criminal,  but  I  say 
is  justifiable  and  is  right.  For  what  does  boycotting  mean?  It  means  the 
focusing  of  the  opinion  of  the  community  in  condenmation  of  the  conduct 
of  an  individual  of  that  community  who  ofifends  the  general  sense  of  propriety, 
or  offends  against  its  general  interests.  Is  there  no  boycotting  at  the  bar? 
Is  there  no  boycotting  in  the  other  professions?    Is  there  no  boycotting  in 
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the  church?  Is  there  no  boycotting  m  politics?  Is  there  no  boycotting  of 
tradesmen  in  election  times?  What  is  the  meaning  of  ''sending  a  man  to 
Coventry"?  I  say  that  boycotting — ^I  am  not  justifying  intimidation,  I  am 
not  justifying  force,  I  am  not  justifying  violence  in  connection  with  it:  those 
are  dififerent  things — I  am  talking  of  an  act  of  moral  reprehension  called  boy- 
cotting, and  I  say  it  always  has  existed  and  always  will  exist.  My  lords,  if 
I  were  to  search  ancient  records,  historical,  sacred  records,  I  could  point  to 
many  instances  of  boycotting;  but  I  need  not  go  far  back.  We  have  had  in 
our  days  very  remarkable  instances,  not  only  of  boycotting,  but  of  effective 
and  useful  boycotting.  What  was  the  action  of  our  great  colonies  when  the 
ill-judged  policy  of  this  country  sent  them  the  criminal  population,  the  off- 
scouring  of  the  old  world,  as  the  rotten  seed  from  which  their  fresh  population 
was  to  spring?  What  did  they  do?  Why,  they  simply  boycotted  the  Gov- 
ernment officials  in  Australia*  The  most  notable  instance  of  all  was  in  the 
Cape  Colony,  where  they  boycotted  the  governor,  declined  to  serve  him, 
declined  to  serve  him  with  horses,  declined  to  supply  him  with  provisions 
until  the  objectionable  ship  which  was  importing  and  seeking  to  land  the  off- 
scouring  of  this  nation  took  its  wretched  burden  to  another  place. 

(C    Industrial  Competition  in  its  Relation  to  the  Economic  System,) 

'    826.  J.  E.  Cairnes.    Some  Leading  Principles  of  Political  Economy,  *  (1874, 
pp.  57,  218.)  .  .  .  The  end  of  engaging  in  industry  is  the  acquisition  of  wealth; 
and  the  means,  self-denial,  toil,  forethought,  vigilance.    The  problem  of  in- 
dustry is,  therefore,  to  attain  wealth  at  the  least  expenditure  of  those  bodily 
and  mental  exertions,  or,  as  we  may  say,  at  the  least  sacrifice  or  cost.    And 
the  law  of  cost  of  production,  as  governing  value,  is  merely  the  practical  con- 
sequence and  outcome  of  the  pursuit  ofi  wealth  under  this  condition.    In  order 
to  perceive  this,  it  is  only  necessary  to  keep  steadily  in  view  the  two  following 
facts:   first,  that,  under  the  influence  of  the  motive  just  indicated,  men,  in 
selecting  their  occupations,  whether  as  laborers  or  as  capitalists,  will,  so  far  as 
they  have  the  power  of  choice,  select  those  which,  in  return  for  a  given  sacri- 
fice, yield,  or  promise  to  yield,  the  largest  rewards;  and,  secondly,  the  fact  that, 
under  a  system  of  separation  of  employments,  industrial  rewards  consist  for 
each  producer,  or,  more  properly,  for  each  group  of  producers,  employed  on  a 
given  work,  in  the  value  of  the  commodities  which  result  from  their  exertions. 
.  .  .  Other  things  being  the  same,  the  aggregate  of  wages  and  profits  re- 
ceived by  any  given  group  of  producers  will  always  vary  with  the  value  of  the 
aggregate  of  commodities  which  they  produce.    Where  wages  and  profits,  there- 
fore, in  different  occupations  are  in  proportion  to  the  sacrifices  undergone,  the 
value  of  the  commodities  proceeding  from  those  occupations  will  also  be  in 
proportion  to  the  same  sacrifices,  that  is  to  say,  the  commodities  will  ex- 
change in  proportion  to  their  costs  of  production.    Now  wages  and  profits 
will  be  in  proportion  to  the  sacrifices  undergone,  wherever,  and  only  so  far  as, 
competition  prevails  among  producers — ^wherever,  and  so  far  only  as,  laborers 
and  capitalists  have  an  effective  choice  in  selecting  among  the  various  occupa- 
tions presented  to  them  in  the  industrial  field.    Give  them  this  effective  choice, 
and  the  correspondence  of  remuneration  to  sacrifice,  not  indeed  in  every  act  of 
production,  but  as  a  permanent  and  continuing  state  of  things,  is  secured  by  the 
most  active  and  constant  of  human  motives.    Each  competitor,  aiming  at  the 
largest  reward  in  return  for  his  sacrifices,  will  be  drawn  toward  the  occupations 
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which  happen  at  the  time  to  be  the  most  remunerated;  while  he  will  equally 
be  repelled  from  those  in  which  the  remuneration  ia  below  the  average  level. 
The  supply  of  products  proceeding  from  the  better  paid  employments  will  thus 
be  increased,  and  that  from  the  lees  remunerative  reduced,  until  supply,  acting 
on  price,  corrects  the  inequality,  and  brings  remuneration  into  proportion  with 
the  sacrifices  undergone. 

Competition,  therefore,  is  at  once  the  security  for  the  correspondence  of  in- 
dustrial remuneration  with  sacrifice,  and  also,  and  because  it  is  so,  the  security 
for  the  correspondence  of  the  values  of  commodities  with  the  costs  of  their 
production.  The  indispensable  condition  to  the  action  of  cost  of  production 
as  the  regulator  of  normal  values  is  thus  the  existence  of  an  effective  Competi- 
tion among  thoee  engaged  in  industrial  pursuits. 

.  .  .  These  things  being  so,  what  can  be  the  effect  of  an  attempt  on  the  part 
of  Trades-Unions  to  compel,  by  presmire  upon  capitalists,  an  increase  of  the 
Wages-fund?  .  .  .  The  permanent  elevation  of  the  average  rate  of  wages,  or, 
what  comes  to  the  same  thing,  the  permanent  elevation  of  the  rate  of  wages  in 
any  branch  of  industry  not  accompanied  by  an  equivalent  fall  in  some  other 
branch  or  branches — beyond  the  level  determined  by  the  economic  conditions 
prevailing  in  the  country  is,  as  it  seems  to  me,  a  feat  beyond  its  power.  Such  is 
the  broad  general  conclusion  to  which  economic  prinoipleB  applied  to  the  facts 
of  the  case  appear  to  conduct  us. 

.  .  .  Where  strikes  have  been  permanently  successful,  where  they  have  not 
merely  gained  to-day  what  has  been  lost  to-morrow,  but  have  issued  in  a  per- 
manently improved  condition  of  the  workmen,  I  believe  the  explanation  of  their 
success  will  always  be  found  in  a  state  of  trade  exceptionally  prosperous  which 
would  in  any  case  before  long  have  attracted  an  increase  of  capital,  and  n>> 
suited  in  an  enlarged  demand  for  labor.  .  .  . 

The  power  of  workmen  to  compel  by  combination  an  advance  of  wages  has 
generally  been  considered  as  more  or  less  an  open  question;  but  that  capitalists 
possess  the  corresponding  power  of  keeping  wages  down  by  Combination  has, 
for  the  most  part,  been  taken  for  granted.  In  a  weU-known  passage  Adam 
Smith  observes  that  employers  are  in  a  permanent  conspiracy  to  keep  wages 
down,  and  the  context  certainly  implies  the  writer's  belief  that  they  are  gen- 
erally successful  in  this  object.  Nevertheless,  I  must  venture  to  question  the 
assumption,  even  though  supported  by  Adam  Smith's  authority.  I  hold  that, 
at  least  in  countries  in  which  the  industrial  and  commercial  spirit  is  strong;  the 
power  of  capitalists  by  Combination  to  depress  wages  or  to  keep  them  down 
is  not  a  whit  more  real  than  that  of  workmen  by  similar  means  to  force  them 
up.  Either  may,  no  doubt,  effect  their  object  for  a  time,  but  neither,  as  I  be- 
lieve, can  be  permanently  successful.  ...  My  conclusion  is  that,  though 
Combination,  whether  employed  by  capitalists  or  by  laborers,  may  succeed  in 
oontrolling  for  a  time  the  price  of  labor,  it  is  utterly  powerless,  in  the  hands 
of  either,  to  effect  a  permanent  alteration  in  the  market  rate  of  wages  as  deter- 
mined by  supply  and  demand.  .  .  . 

The  methods  by  which  Trades-Unions  seek  to  operate  on  the  rate  of  wages 
are  numerous;  but  they  all  find  a  place  imder  one  or  other  of  the  three  follow- 
ing heads:  ...  (1)  Directly — by  calling  on  employers  to  raise  the  rate  of 
wages.  ...  (2)  Indirectly — ^by  regulations  directed  toward  restricting  the 
supply  of  labor.  .  .  .  The  first  of  these  methods  is  that  which  has  been  con- 
sidered in  the  last  chapter;  and  the  reader  has  seen  how  far  we  found  it  to  be 
efficacious  and  legitimate.    The  two  remaining  methods  have  now  to  be  con- 


342  ra.    THE  EXCUSE  ELEMENT  No.  826 

sidered.  And,  first,  as  to  that  mode  of  action  which  seeks  to  Attain  its  end  by 
acting  on  the  supply  of  labor,  .  .  .  namely,  by  opposing  artificial  barriets  to 
the  admission  of  workmen  to  particular  trades — ^for  example,  by  regulations 
excluding  from ,  employment  in  the  protected  trades  all  who  have  not  been 
regularly  apprenticed  to  them,  setting  limits  at  the  same  time  to  the  number 
of  apprentices  wjiich  each  master-tradesman  may  receive.  .  .  .  The  thing 
aimed  at  is  not  the  permanent  elevation  of  any  natural  groups  of  population, 
but  simply  the  maintenance  of  certain  individuals  who  happen  to  be  exercising 
certain  callings  in  the  enjoyment  of  a  state  of  well-being  not  permitted  to 
their  fellows.  .  .  .  [For  example,}  a  master,  desiring  out  of  charity  to  take 
as  apprentice  one  of  the  eight  destitute  orphans  of  a  widowed  mother,  has 
been  told  by  his  men  that,  if  he  did,  they  would  strike.  ...  On  what,  then, 
does  the  efficacy  of  the  arrangement  depend?  Simply  and  exclusively  on  the 
circumstance  of  the  monopoly  it  creates — on  the  fact  that  those  within  the 
protected  trades  are  few  as  compared  with  those  who  are  outside  them.  .  .  . 
I  grant  it  is  not  for  the  richer  or  more  educated  classes  to  throw  stones  here 
at  Trades-Unionists;  and  I  have  certainly  no  desire  to  do  so.  .  .  .  My  puiv 
pose  has  been  simply  to  ascertain  the  real  character  and  bearing  of  this  partic- 
ular portion  of  Trades-Union  rules;  and  this  is  the  result  to  which  I  am  led: 
I  find  it  to  be  in  its  essential  character  a  monopoly  of  the  narrowest  kind,  ca- 
pable indeed  of  accomplishing  some  small  results  in  favor  of  a  privileged  few, 
but  wholly  destitute  of  efficacy  as  an  expedient  for  helping  social  improve- 
ment; a  monopoly,  moreover,  founded  on  no  principle  either  of  moral  desert 
or  of  industrial  efficiency,  but  simply  on  chance  or  arbitrary  selection,  and 
which  therefore  cannot  but  exert  a  demoralizing  influence  on  all  who  come 
within  its  scope;  in  all  its  aspects  presenting  an  ungracious  contrast  to  all  that 
is  best  and  most  generous  in  the  spirit  of  modem  democracy. 

827.  Francis  A.  Walker.  Polilical  Economy,  (1883,  pp.  96,  268,  368.) 
. '.  .  Competition  signifies  the  unrestrained  operation  of  individual  self-intei^ 
est,  among  the  buyers  and  the  sellers  of  any  article  in  any  market.  It  implies 
that  each  man  is  acting  for  himself  solely  by  himself  solely,  in  exchange,  to  get 
the  most  he  can  from  others,  and  to  give  the  least  he  must  himself.  The  idea 
of  Competition  is  opposed  to  Combination.  Wherever,  and  in  whatever  de- 
gree, buyers  or  sellers  act  in  concert  for  a  supposed  common  good,  whether  by 
insisting  upon  a  certain  price  or  by  regulating  the  amount  to  be  bought  or 
sold,  there  competition  is,  in  so  far,  defeated.  In  Competition  every  man  is 
supposed  to  be  active  and  alert  to  slip  in  ahead  of  every  other  man  and  sell 
his  own  product  first,  and  sell  it*  at  a  higher  price  if  possible.  Men  in  this 
state  act  as  freely  and  as  independently  as  the  minute  particles  of  some  fine 
dry  powder  absolutely  destitute  of  cohesion,  among  which  the  slightest  force 
may  change  the  relation  of  every  particle  to  every  other.  If  any  two  particles 
in  the  economic  mass  stick  together,  so  that  one  must  move  when,  and  as,  and 
because  the  other  does,  competition  is  in  so  far  defeated.  Competition  is  also 
opposed  to  custom.  Whenever  buyers  or  sellers  do  anything  because  they 
have  been  used  to  do  it,  they  depart  from  the  rule  of  Competition,  which  re- 
quires not  only  that  each  one  shall  do  what  he  does'  with  a  view  only  to  his  own 
interest,  but  that  he  shall  act  in  the  view  of  what  his  interest,  at  the  time  and 
in  the  place,  requires.  .  .  .  Competition  is  opposed  to  sentiment,  in  exchange. 
Whenever  any  economical  agent  does  or  forbears  anything  under  the  influence 
of  any  sentiment  other  than  the  desire  of  giving  the  least  and  gaining  the  most 
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he  can  in  excnange,  be  that  sentiment  patriotism,  or  gratitudei  or  charity,  or 
vanity,  leading  him  to  do  any  otherwise  than  self-interest  would  prompt,  in 
that  case,  also,  the  rule  of  Competition  is  departed  from:  another  rule  is  for 
the  time  substituted.  .  .  . 

Imperfect  Competition. — ^A  total  failure  of  Competition  is,  of  course,  im* 
posrable.  No  class  of  laborers  will  be  found  so  stolid  and  inert  as  to  make  no 
exertions  whatever  to  change  a  worse  for  a  better  condition,  economically. 
The  impulse  to  buy  in  the  cheaper  and  to  sell  in  the  dearer  market  will,  in 
some  measure,  actuate  every  body  of  laborers.  Yet  the  degree  in  which  that 
motive  is  effectual  will  be  found  to  vary  widely  as  between  men  of  different 
climes  and  of  different  races.  Compare  the  New  Englander  with  the  East 
Indian.  The  former,  inquisitive,  alert,  aggressive,  almost  destitute  of  at- 
tachment to  locality,  quick  to  change  his  avocation,  if  a  profit  shall  appear, 
and  so  gifted  with  mechanical  insight  and  aptitude  as  to  acquire  the  rudiments 
of  any  art  in  an  astonishingly  short  time;  occupying  a  country  where  the 
transmission  of  intelligence  is  incessant,  and  where  the  transportation  of  pas- 
sengers and  freight  reaches  the  maximum  of  ease,  security,  and  cheapness, 
enjoying  the  advantage  of  a  wide  margin  of  living,  and  with  no  inconsiderable 
savings  laid  up  from  the  liberal  earnings  of  former  years,  is  not  likely  to  remain 
long  ignorant  of  opportunities  for  improving  his  industrial  conditions,  whether 
throuf^  change  of  place  or  avocation,  or  likely  long  to  allow  such  opportunities 
to  remain  unimproved.  ...  On  the  other  hand,  the  East  Indian,  bound  in 
fetters  of  caste,  of  superstition,  of  ignorance  and  poverty,  occupying  a  country 
vast  portions  of  which  are  traversed  only  by  buUock-paths,  abides  in  his  lot  in 
spite  of  wretchedness  and  famine,  as  though  rooted  in  the  soil  itself.  .  .  . 

The  Industrial  Effects  of  a  Failure  of  Competition. —  ...  It  becomes  a 
matter  of  serious  economical  concern  to  inquire  what  are  the  industrial  effects 
of  a  partial  failure  of  Competition.  And,  first,  let  us  see  just  what  it  is  that 
we  look  to  Competition,  when  active  and  complete,  to  accomplish.  We  have 
defined  Competition  to  be  the  operation  of  individual  self-interest  among 
buyers  and  sellers.  We  saw  that  this  implied  that  each  man  acts  for  himself, 
by  himself,  solely,  in  order  to  get  the  most  he  can  from  others,  and  to  give  the 
least  he  must,  himself;  and  that  Competition  is  opposed  in  principle  alike  to 
Combination,  to  Custom,  and  to  the  influence  of  the  Sentiments  of  charity, 
gratitude,  affection,  or  patriotism,  in  exchange.  Now  this  may  seem  a  very 
unamiable  thing,  Competition  as  thus  defined;  yet,  rightly  viewed,  perfect 
Competition  would  be  seen  to  be  the  order  of  the  economical  universe,  as  truly 
as  gravity  b  the  order  of  the  physical  universe,  and  to  be  not  less  harmonious 
and  beneficent  in  its  operation.  If  free  and  full,  unqualified,  unremitting 
Competition  could  be  secured,  the  results  would  be  more  honorable  to  human 
nature,  as  well  as  practically  more  advantageous  to  the  human  race,  in  just 
the  degree,  and  for  the  same  reason,  that  absolute  justice  would  be  more  ad* 
vantageous  and  more  honorable  than  partial  justice  patched  up  with  charity. 

The  Economical  Hannonies. — ^When  we  say  that  throu^^  Competition 
one  reaches  his  best  market,  does  this  mean  that  in  that  way  he  does  best  for 
himself  alone?  On  the  contrary,  when  one  reaches  his  best  market,  he  does 
not  only  that  which  is  best  for  himself,  but  that,  also,  which  is  best  for  others. 
He  not  only  gets  more  than  by  resorting  to  any  other  market,  but,  in  the  very 
act  of  doing  so,  he  gives  more  also.  If  in  that  market  his  service  of  commodity 
bears  a  higher  price  than  elsewhere,  that  is  of  itself  a  proof  that  his  service  or 
commodity  is  there  in  greater  demand,  more  needed,  the  subject  of  an  intenser 
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want,  than  elsewhere;  and,  consequently,  were  he  to  resort  elsewhere,  he  would 
not  only  receive  less  himself,  but  he  would  satisfy  a  lower  want  on  the  part  of 
others,  at  the  cost  of  leaving  a  higher  want  unsatisfied.  But  the  main  office 
of  Competition  is  to  preserve  individuals  and  classes  from  destruction  or  in- 
dustrial degradation  through  excessive  burdens  imposed  by  authority,  through 
natural  catastrophes  affecting  the  sources  of  livelihood,  or  through  the  gradual 
decay  of  conmierdal  demand.  Deal  the  heaviest  blow  you  can  with  a  hammer 
into  a  bin  of  barley,  and  you  will  not  injure  a  single  grain,  though  the  hammer 
be  buried  to  your  hand,  because  every  grsdn  moves  freely  from  its  place,  and 
the  mass  simply  opens  to  receive  the  intruding  substance  and  closes  aroxmd  and 
above  it.  Lay  one  of  the  grains  upon  a  rock,  and  a  blow  of  a  twentieth  part 
the  power  will  smash  it  into  a  paste.  Let  the  stoutest  ship  that  ever  rode  out 
a  hundred  gales  have  her  bow  lodged  in  the  sands,  and  the  oncoming  waves  of 
the  first  storm  will  break  her  up  in  a  few  hours,  and  scatter  her  planks  and  her 
cargo  in  complete  wreck  along  the  shore.  In  the  nature  of  the  case,  blows 
must  fall,  from  time  to  time,  upon  every  industrial  community  or  class. 
Whether  these  be  due  to  wars  or  failures  of  the  harvest,  or  to  conflagrations 
and  floods,  or  to  the  shifting  of  commercial  demand,  or  to  vicious  legLslation, 
labor  has  an  ample  security  against  any  deep  and  permanent  injuiy,  so  long 
as  its  actual  mobility  is  unimpaired.  On  whatever  spot  the  blow  may  fall, 
complete  freedom  of  movement,  from  place  to  place  and  from  avocation  to 
avocation,  will  cause  the  original  loss  to  be  distributed  over  the  industrial  body, 
while  the  forces  of  repair  and  restoration  will  immediately  set  to  work  to  make 
good  what  has  been  taken  away. 

To  Him  that  Hath  shall  be  Given. — Now  this  tenden<^  to  the  diffusion  of 
all  benefits  and  the  equalization  of  all  burdens,  and  to  the  repsdr  of  all  local  in- 
juries at  the  expense  of  the  vital  powers  of  the  whole  industrial  body,  which  is 
effected  through  the  natural  operation  of  the  laws  of  trade  under  free  and  full 
Competition,  is  properly  the  subject  of  admiring  contemplation  by  social  and 
ethical  philosophers.  Frederic  Bastiat  has,  in  words  of  deathless  eloquence,  de- 
scribed this  play  of  industrial  forces,  under  the  title  of  The  Economic  Harmonies. 
But  the  political  economist  who  undertakes  the  explanation  of  the  actual  phe- 
nomena of  the  industrial  world  is  bound  to  note,  not  only  that  the  assimiption 
of  full  and  free  Competition,  which  underlies  this  theory  of  the  self-protecting 
power  of  labor,  is  wholly  gratuitous,  as  applied  to  vast  i)ortions  of  the  earth's 
I)opulation,  but,  also,  that,  when  the  mobility  of  labor  becomes  in  a  high  degree 
impaired,  the  reparative  and  restorative  forces  do  not  act  at  all,  but,  on  the 
contrary,  a  new  and  altogether  antagonistic  principle  begins  to  operate,  viz., 
the  principle  that  ''to  him  that  hath  shall  be  given,  and  from  him  that  hath 
not  shall  be  taken  away  even  the  little  that  he  seemeth  to  have."  Under  the 
rule  of  this  great  economic  as  well  as  social  law,  industrial  injuries  once  suffered 
tend  to  remain,  and  not  to  be  removed;  the  wretch  that  has  fallen  is  trampled 
on  and  crippled  in  the  maddening  struggle  for  place  and  pelf.  In  the  case  of 
the  laborer  thrown  out  of  employment,  for  instance,  there  is  always  danger 
that  self-respect,  hopefulness,  and  ambition,  which  we  have  seen  to  be  most 
powerful  factors  in  industrial  efficiency,  may  fail  amid  squalid  surroundings; 
that  a  less  ample  or  nourishing  diet,  and  less  healthful  conditions,  submitted 
to  for  a  while,  and,  perhaps,  the  contracting  of  distinctly  bad  habits  through 
anxiety,  disappointment,  and  enforced  idleness,  may  so  lower  his  industrial 
power  as  to  unfit  him  to  render  the  same  amount  and  quality  of  service  as 
before.    In  such  a  case,  not  only  is  there  no  tendency  in  any  economical  force 
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that  can  be  adduced,  to  repair  the  mischief  that  has  been  done,  but  even  the 
occmrenoe  of  better  times  and  new  opportunities,  if  brought  about  from  the 
outaidey  independently  of  any  effort  of  his  own,  would  not  serve  to  restore  his 
shattered  industrial  manhood.  .  .  . 

What  may  help  the  Laboring  Class  in  Competition  for  the  Product  of  Indus- 
tiy. — Granting  that  perfect  Competition  would  do  all  that  has  been  claimed 
for  the  working  classes,  realizing  the  very  ideal  conditions  under  which  they 
should  work,  but  at  the  same  time  recognizing  the  fact  that,  in  industrial  so- 
ciety as  now  constituted,  Competition  is  very  partial  and  incomplete,  let  us 
inquire  what,  if  anything,  can  be  done  to  help  the  laboring  classes  in  their  com- 
petition for  the  product  of  industry.  The  answer  of  the  economists  of  the 
laissea  faire  or  Manchester  school  to  this  inquiry  is  a  very  easy  one.  Freedom 
being  the  ideal  condition,  and  society  suffering  from  lack  of  it,  let  us  have  ail 
the  freedom  we  can  get,  at  this  time,  and  thus  prepare  the  way  for  more  of  it 
in  the  time  to  come;  let  us  abolish  everything  in  the  way  of  restraint  or  regula- 
tion, everything  in  the  way  of  concert  of  combination  in  industry,  which  we 
can  abolish,  and  trust  to  the  future  for  doing  away  with  those  obstructions  to 
the  freedom  of  industrial  action  and  movement  which  are  now  beyond  our 
reach. 

This  answer  is  so  easy  as  not  unfairly  to  arouse  some  suspicion.  Do  we  deal 
in  this  spirit  with  the  question  of  progressive  freedom  in  government?  Does 
any  light-thinking  man,  with  his  eyes  open  upon  the  experience  of  the  last 
hundred  years,  allege  that  progress  towards  freedom  is  best  to  be  effected  by 
indiscriminately  throwing  off  restraints?  .  .  .  Suppose  a  crowded  audience  to 
be  seeking  to  escape  from  a  theatre  which  has  taken  fire.  There  might  be  time 
enough  to  allow  the  safe  discharge  of  all  in  the  house,  and,  if  so,  the  individual 
interest  of  each  person  clearly  would  coincide  with  the  interest  of  the  audience 
viewed  collectively,  namely,  that  he  should  fall  in  precisely  according  to  his 
position  relative  to  the  common  place  of  exit,  and  should  move  just  so  fast  and 
no  faster,  according  to  the  rate  of  discharge  from  the  building  into  the  outer 
air.  Yet,  human  nature  being  what  it  is,  we  know  that  there  would  be  great 
danger  of  a  furious  rush  for  the  door,  which  would  lead  to  the  very  serious  re- 
tardation of  the  movement  of  the  audience  as  a  whole,  and  probably  to  many 
persons  being  trampled  upon  or  burned.  Suppose,  now,  that  at  the  moment  of 
alarm  a  score  of  resolute  policemen  were  to  present  themselves  and  take  control 
of  the  audience,  what  could  they  do?  Clearly  they  could  not  cause  the  audi- 
ence to  be  discharged  more  quickly,  safely,  and  harmoniously  than  would  be 
the  case  did  every  person  in  the  audience  truly  comprehend  the  situation  and 
act  oooUy  with  reference  to  his  own  interest,  as  above  stated;  but,  as  compared, 
not  with  what  the  audience  ought  to  do,  but  what  they  probably  would  do,  the 
advent  of  the  policemen  would  save  many  limbs  and  lives,  perhaps  avert  a 
calamity  that  would  have  filled  the  world  with  horror.  With  discipline  thus 
imposed  upon  men  in  such  a  situation,  the  procedure  which  would  be  for  the 
interest  of  each  and  of  all  might  go  forward  swiftly,  surely,  and  steadily,  under 
authoritative  direction.  Discipline  can,  indeed,  create  no  force,  but  it  may 
save  much  waste.  ... 

Always  a  Practical  Question. — ^Perhaps  enough  has  been  said  to  show  that 
the  question  whether  a  certain  act,  ordinance,  or  social  arrangement  retards  or 
promotes  the  movement  of  labor  to  its  market,  is  a  practical  question  not  to  be 
determined  a  priori,  except  in  the  case  of  extreme  measures,  but  to  be  con- 
sidered and  decided  with  reference  to  the  existing  condition  of  industrial  society 


346  in.    THE  EXCUSE  ELEMENT  No.  827 

and  to  the  actual  infinnities  or  liabilities  of  the  laboring  population  to  which 
it  was  intended  to  apply.  A  crutch  operates  only  by  restraint,  and  to  a  man  of 
sound  limbs  can  be  only  a  hindrance;  but  it  is  a  restraint  wliich  corresponds 
to  the  infirmity  of  a  cripple,  and  may  be  the  only  means  of  enabling  him  to 
walk,  or  even  of  keeping  him  from  falling  hopelessly  to  the  ground.  In  appli- . 
cation  of  these  remarks  ...  let  us  take  the  case  of  Trades  Unions,  so  called, 
which  imdertake,  through  agreements  among  themselves  and  perhaps  simul- 
taneous strikes  against  their  employers,  to  fix  wages,  regulate  the  hours  of 
labor,  and  control  many  of  the  various  details  of  industry.  To  the  first  sugges- 
tion of  such  associations,  the  economist  promptly  and  properly  objects  that 
all  combinations  in  the  sphere  of  economics  are  opposed  to  Competition.  The 
objection  is  well  taken,  and  it  remains  for  the  advocate  of  trades  unions  to  show 
sufiSdent  cause  for  thus  obstructing  Competition.  The  economist  further 
alleges  that  such  associations  are  liable,  are  even  likely,  to  fall  under  the  con- 
trol of  demagogues,  who  will  use  their  power  to  buUy  or  harass  employers, 
to  make  unreasonable  demands,  and  to  precipitate  labor  contests,  in  which  the 
interests  of  all  classes  will  be  sacrificed  to  the  self-importance  of  a  few  managers. 
This  point,  again,  is  well  taken*  That  liabiUty,  that  likelihood,  exists,  and  the 
advocate  of  trades  unions  is  bound  to  show  no  small  degree  of  practical  benefit 
resulting  from  such  associations,  to  ofifset  the  mischief  they  are  almost  certain 
to  conmiit  in  the  ways  indicated.  On  the  other  hand,  the  advocate  of  trades 
unions  alleges  that  these  associations,  though  in  form  opposed  to  Competition 
and  though  subject  to  many  abuses,  do  yet,  in  certain  states  of  industrial  so- 
ciety, at  least,  assist  the  laborers  as  a  class  to  assert  their  interests  in  the 
distribution  of  the  product  of  industry.  This  claim  is  not,  on  the  face  of  it, 
unreasonable.  It  is  of  course  true,  if  we  have  correctly  discerned  the  action  of 
competition,  that  such  an  association  cannot  enable  a  body  of  laborers  to  act 
better  in  respect  to  the  interests  of  each  and  of  all  of  them  than  could  be  done 
by  each  man  seeking  his  own  interest  solely  upon  his  own  initiative.  We  have 
seen  that  competition,  perfect  Competition,  afifords  the  ideal  condition  for 
the  distribution  of  wealth.  But,  as  we  saw  in  the  case  of  the  audience  of  a 
theatre  that  had  taken  fire,  the  action  of  men  in  concert  and  under  discipline, 
while  it  can  never  be  wiser  than  that  of  men  acting  coolly  and  intelligently  for 
themselves,  may  be  far  wiser  tiian  the  action  of  men  stricken  with  panic  and 
hurried  into  a  senseless,  furious  rush.  Respecting  trades  unions,  tl^e  question 
is  not,  whether  joint  action  is  superior  to  the  individual  action  of  persons  en- 
lightened as  to  their  industrial  interests,  but  whether  joint  action  may  not  be 
better  than  the  tumultuous  action  of  a  mass,  each  pursuing  his  individual  in- 
terest with  more  or  less  of  ignorance,  fear,  and  passion.  Now,  with  a  body  of 
employers,  few,  rich,  and  powerful,  having  a  friendly  understanding  among 
themselves  and  acting  aggressively  for  the  reduction  of  wages  or  the  extension 
of  the  hours  of  work,  and,  on  the  other  side,  a  body  of  laborers,  numerous, 
ignorant,  poor,  mutually  distrustful,  while  each  feels  under  a  terrible  neceaaty 
to  secure  employment,  else  wife  and  child  will  starve,  who  shall  say  that  such  a 
body  of  laborers  might  not  be  better  able  to  resist  the  destructive  pressure  from 
the  employing  body,  if  organized  and  disciplined,  with  a  common  purse  and 
with  mutual  obligations  enforced  by  the  public  opinion  of  their  class,  than  if 
each  for  himself  were  to  measure  strength  with  his  employer?  I  said  destruc- 
tive pressure,  for  we  saw  that  the  pressure  of  Competition,  if  it  be  unequal,  may 
lead  to  the  degradation  of  the  laboring  class, — ^just  as  the  pressure  of  the  atmos- 
phere, which  is  imperceptible  when  equally  applied  over  all  sides,  beoomes 
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crosfamg  and  destructive  when  the  air  is  withdrawn  from  within  or  from  below; 
just  as  the  waves  over  which  and  through  which  a  ship  rides  unharmed,  when 
herself  free  to  move,  become  crushing  and  destructive,  let  once  the  ship's  bow 
be  jammed  between  rocks  or  lodged  in  the  sands. 

The  Early  English  Strikes. — For  myself,  I  entertain  no  doubt  that  the  early 
strikes  in  England,  which  followed  the  repeal,  in  1824,  of  the  iniquitous  Com- 
binations Acts,  were  essential  to  the  breaking  up  of  the  power  of  custom  and 
fear  over  the  minds  of  the  working  classes  of  the  kingdom.  ...  In  claiming 
thus  that  strikes  may,  in  certain  states  of  industrial  society,  in  their  ultimate 
effect  really  aid  the  laboring  classes  in  their  efforts  to  obtain  a  fair  share  of  the 
product  of  industry,  although  in  form  violating  the  rule  of  competition,  let 
me  not  be  misimderstood.  To  strikes  I  assign  much  the  same  function  in 
industry  which  insurrections  have  performed  in  the  sphere  of  politics.  Had 
it  not  been  for  the  constant  imminence  of  insurrection,  neither  France  nor 
England  would  through  several  centuries  have  made  any  progress  towards 
freedom,  or  even  have  maintained  their  inherited  liberties.  .  .  .  Strikes  are 
the  insurrections  of  labor.  They  are,  of  course,  wholly  a  destructive  agency. 
They  have  no  creative  power,  no  healing  virtue.  Yet  .  .  .  strikes  may  exert 
a  most  powerful  and  salutary  influence  in  breaking  up  a  crust  of  custom  which 
has  formed  over  the  remuneration  of  a  body  of  laborers,  or  in  breaking  through 
combinations  of  employers  to  withstand  a  legitimate  advance  of  wages,  where 
the  isolated  efforts  of  individuals,  acting  with  Imperfect  knowledge,  with 
scanty  means,  and  under  a  dread  of  personal  proscription,  would  have  proved 
inadequate.  Doubtless  even  more  important  than  the  specific  objects  realized 
by  strikes  has  been  the  advantage  resulting  from  the  permanent  impression 
produced  by  these  insurrections  of  labor  upon  the  minds  and  the  temper  of 
both  employers  and  employed.  The  men  have  acquired  confidence  in  them- 
selves and  trust  in  each  other;  the  masters  have  been  taught  respect  for  their 
men,  and  a  reasonable  fear  of  them.  Nothing  quickens  the  sense  of  justice 
and  equity  like  the  consciousness  that  unjust  and  inequitable  demands  or 
acts  are  likely  to  be  promptly  resented  and  strenuously  resisted.  Nothing  is 
so  potent  to  clarify  the  judgment  and  sober  the  temper,  in  questions  of  right 
or  wrong,  as  to  know  that  a  mistake  will  lead  to  a  hard  and  a  long  fight.  Nor 
must  it  be  thought  that  because  strikes  often,  perhaps  we  might  say  com- 
monly, fail  of  their  immediate  object,  they  are,  therefore,  nugatory.  Many 
an  insurrection  has  been  put  down  speedily,  perhaps  with  great  slaughter, 
which  has  been  followed  by  remission  of  taxes,  by  redress  of  grievances,  by 
extension  of  charters  and  franchises.  ...  So  even  an  imsucoessful  strike  may 
make  employers  more  moderate,  considerate,  and  conciliatory,  as  they  recall 
the  anxieties,  the  struggles,  and  the  sacrifices  of  the  conflict  from  which  they 
emerged,  in  the  immediate  instance,  victorious. 

Yet,  as  insurrections  mark  off  the  first  stages  of  the  movement  towards 
political  freedom,  so  strikes  belong  to  the  first  stages  of  the  elevation  of  masses 
of  labor,  long  abused  and  deeply  debased.  Happy  is  that  people,  and  proud 
may  they  rightfully  be,  who  can  enlarge  their  franchises  and  perfect  their 
political  forms  without  bloodshed  or  the  threat  of  violence;  the  long  debate 
of  reason  resulting  in  the  glad  consent  of  all.  And  in  like  manner  no  body 
of  laborers  can  get  for  themselves  by  extreme  measures  so  much  of  honor  and 
of  profit  as  they  will  when,  through  cultivating  moderation,  good  temper,  and 
the  spirit  of  equity,  they  attain  the  capability  of  conducting  their  probably 
unavoidable  di^mtes  with  the  employing  daas  to  a  successful  conclusion  with- 
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out  recourse  to  the  brutal  and  destnictiYe  ageacy  of  strikea  With  political 
rights  such  as  are  enjoyed  by  all  classes  in  the  United  States,  with  universal 
education,  free  land,  the  quick  communication  of  ideas,  the  cheap  transporta- 
tion of  persons  and  effects,  and  the  abundant  opportunities  offered  for  accu- 
mulating and  investing  savings,  it  is  a  shame  to  us,  as  a  people,  that  we  have 
not  yet  made  for  ourselves  a  better  way  out  of  our  industrial  disputes. 

828.  Edward  Bellamy.  Looking  Bachcard.  (1887.  Ch.  XXII,  XXVIII, 
p.  319.)  [Julian  West,  a  young  Bostonian,  awakens  in  the  year  2000  from 
a  trance,  and  finds  that  all  industry  has  been  nationalised.  He  discusses  with 
Dr.  Leete  the  shortcomings  of  the  nineteenth-century  system.]  ...  ''I  will 
readily  admit,"  I  said,  ''that  our  industrial  system  was  ethically  veiy  bad, 
but  as  a  mere  wealth-making  machine,  apart  from  moral  aspects,  it  seemed 
to  us  admirable." 

"As  I  said,"  responded  the  doctor,  "the  subject  is  too  large  to  discuss  at 
length  now,  but,  if  you  are  really  interested  to  know  the  main  criticisms  which 
we  modems  make  on  your  industrial  system  as  compared  with  our  own,  I 
can  touch  briefly  on  some  of  them.  The  wastes  which  resulted  from  leaving 
the  conduct  of  industry  to  irresponsible  individuals,  wholly  without  mutual 
understanding  or  concert,  were  mainly  four:  first,  the  waste  by  mistaken  un- 
dertakings: second,  the  waste  from  the  competition  and  mutual  hostility  of 
those  engaged  in  industry.  .  .  . 

"The  next  of  our  great  wastes  was  that  from  competition.  The  field  of 
industry  was  a  battlefield  as  wide  as  the  world,  in  which  the  workers  wasted, 
in  assailing  one  another,  energies  which,  if  expended  in  concerted  effort^  as 
to-day,  would  have  enriched  all.  As  for  mercy  or  quarter  in  this  warfare, 
there  was  absolutely  no  suggestion  of  it.  To  deliberately  enter  a  field  of 
business  and  destroy  the  enterprises  of  those  who  had  occupied  it  previously, 
in  order  to  plant  one's  own  enterprise  on  thdr  ruins,  was  an  achievement 
which  never  failed  to  conmiand  popular  admiration.  Nor  is  there  any  stretch 
of  fancy  in  comparing  this  sort  of  struggle  with  actual  warfare,  so  far  as  con- 
cerns the  mental  agony  and  physical  suffering  which  attended  the  struggle 
and  the  misery  which  overwhelmed  the  defeated  and  those  dependent  on  them. 
Now  nothing  about  your  age  is,  at  first  sight,  more  astounding  to  a  man  of 
modem  times  than  the  fact  that  men  engaged  in  the  same  industry,  instead 
of  fraternizing  as  comrades  and  co-laborers  to  a  common  end,  should  have 
regarded  each  other  as  rivals  and  enemies  to  be  throttled  and  overthrown. 
This  certainly  seems  like  sheer  madness,  a  scene  from  bedlam.  But,  more 
closely  regarded,  it  is  seen  to  be  no  such  thing  Your  contemporaries,  with 
their  mutual  throat-cutting,  knew  very  well  what  they  were  at.  The  produoers 
of  the  nineteenth  century  were  not,  like  ours,  working  together  for  the  main- 
tenance of  the  community,  but  each  solely  for  his  own  maintenance  at  the 
expense  of  the  community.  If,  in  working  to  this  end,  he  at  the  same  time 
increased  the  aggregate  wealth,  that  was  merely  incidental.  It  was  just  as 
feasible  and  as  common  to  increase  one's  private  hoard  by  practices  injurious 
to  the  general  welfare.  One's  worst  enemies  were  necessarily  those  of  his 
own  trade,  for,  under  your  plan  of  making  private  profit  the  motive  of  pro- 
duction, a  scarcity  of  the  article  he  produced  was  what  each  particular  pro- 
ducer desired.  It  was  for  his  interest  that  no  more  of  it  should  be  produced 
than  he  himself  could  produce.  To  secure  this  consummation  as  far  as  cir- 
cumstances permitted,  by  killing  off  and  discouraging  those  engaged  in  his 
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line  of  industry,  was  his  constant  effort.  When  he  had  killed  off  all  he  oould, 
his  policy  was  to  combine  with  those  he  could  not  kill,  and  convert  their 
mutual  warfare  into  a  warfare  upon  the  pubUc  at  large  by  cornering  the  mar- 
ket (as  I  believe  you  used  to  call  it),  and  putting  up  prices  to  the  highest  point 
people  would  stand  before  going  without  the  goods.  The  day  dream  of  the 
nineteenth-century  producer  was  to  gain  absolute  control  of  the  supply  of 
some  necessity  of  life,  so  that  he  might  k^p  the  public  at  the  verge  of  starva- 
tion, and  always  conmiand  famine  prices  for  what  he  supplied.  This,  Mr. 
West,  is  what  was  called  in  the  nineteenth  century  a  system  of  production. 
I  will  leave  it  to  you  if  it  does  not  seem,  in  some  of  iia  aspects,  a  great  deal 
more  like  a  system  for  preventing  production.  ...  I  assure  you  that  the 
wonder  with  us  is  not  that  the  world  did  not  get  rich  under  such  a  system, 
but  that  it  did  not  perish  outright  from  want.''  .  •  . 

[Then  Julian  West  has  a  dream,  in  which  he  fancies  himself  to  have  dreamed 
all  this,  and  to  be  once  more  back  in  Boston  amidst  the  industrial  system  of 
the  nineteenth  century.]  **  It  was  indeed  the  nineteenth  century  to  which  I  had 
awaked.  .  .  .  With  a  profound  sigh  and  a  sense  of  irreparable  loss,  not  the 
less  poignant  that  it  was  a  loss  of  what  had  never  really  been,  I  roused  at  last 
from  my  revery,  and  soon  after  left  the  house.  A  dozen  times  between  my. 
door  and  Washington  Street  I  had  to  stop  and  pull  myself  together.  .  .  . 
Another  festive  of  the  real  Boston  which  assumed  the  extraordinary  effect  of 
strangeness  that  marks  familiar  things  seen  in  a  new  light  was  the  prevalence 
of  advertising.  There  had  been  no  personal  advertising  in  the  Boston  of  the 
twentieth  century,  because  there  was  no  need  of  any,  but  here  the  walls  of  the 
buildings,  the  windows,  the  broadsides  of  the  newspapers  in  every  hand,  the 
very  pavements,  everything  in  fact  in  sight,  save  the  sky,  were  covered  with 
the  appeals  of  individuals  who  sought,  under  innumerable  pretexts,  to  attract 
the  contributions  of  others  to  their  support.  However  the  wording  might 
vary,  the  tenor  of  all  these  appeals  was  the  same:  *Help  John  Jones.  Never 
mind  the  rest.  They  are  frauds.  I,  John  Jones,  am  the  right  one.  Buy  of 
me.  Employ  me.  Visit  me.  Hear  me,  John  Jones.  Look  at  me.  Make  no 
nustake,  John  Jones  is  the  man  and  nobody  else.  Let  the  rest  starve,  but  for 
God's  sake  remember  John  Jones  I'  Whether  the  pathos  or  the  moral  repul- 
siveness  of  the  spectacle  most  impressed  me,  so  suddenly  become  a  stranger 
in  my  own  city,  I  know  not.  Wretched  men,  I  was  moved  to  cry,  who,  be- 
cause they  will  not  learn  to  be  helpers  of  one  another,  are  doomed  to  be  beg- 
gars of  one  another,  from  the  least  to  the  greatest  I  This  horrible  babel  of 
shameless  self-assertion  and  mutual  depreciation,  this  stimning  clamor  of  con- 
flicting boasts,  appeals,  and  adjurations,  this  stupendous  system  of  brazen 
beggary,  what  was  it  all  but  the  necessity  of  a  society  in  which  the  opportu- 
nity to  serve  the  world  according  to  his  gifts,  instead  of  being  secured  to  every 
man  as  the  first  object  of  social  organization,  had  to  be  fought  fori 

''I  reached  Washington  Street  at  the  busiest  point,  and  there  I  stood  and 
laughed  aloud,  to  the  scandal  of  the  passers-by. . . .  All  these  ten  thousand  plants 
must  be  paid  for,  thdr  rent,  their  staffs  of  superintendence,  their  platoons  of 
salesmen,  their  ten  thousand  sets  of  accotmtants,  jobbers,  and  business  de- 
pendents, with  all  they  spent  in  advertising  themselves  and  fighting  one  an- 
other, and  the  consumers  must  do  the  paying.  What  a  famous  process  for 
beggaring  a  nation  I  .  .  .  Nor  were  these  storekeepers  and  clerks  a  whit  worse 
men  than  any  others  in  Boston.  They  must  earn  a  Hving  and  support  their 
families;  and  how  were  they  to  find  a  trade  to  do  it  by  which  did  not  necessitate 
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placing  their  individual  interests  before  those  of  others  and  that  of  all?  They 
could  not  be  asked  to  starve  while  they  waited  for  an  order  of  things  such  as  I 
had  seen  in  my  dream,  in  which  the  interest  of  each  and  that  of  all  were  identi- 
cal. .  .  .  Some  time  after  this  it  was  that  I  drifted  over  into  South  Boston  and 
found  myself  among  the  manufacturing  establishments.  .  .  .  K  Washington 
Street  had  been  like  a  lane  in  Bedlam,  this  was  a  spectacle  as  much  more 
melancholy  as  production  is  a  more  vital  function  than  distribution.*  For  not 
only  were  these  four  thousand  establishments  not  working  in  concert,  and  for 
that  reason  alone  operating  at  prodigious  disadvantage,  but,  as  if  this  did  not 
involve  a  sufficiently  disastrous  loss  of  power,  they  were  using  their  utmost 
skill  to  frustrate  one  another's  efTorts,  praying  by  night  and  working  by  day  for 
the  destruction  of  one  another's  enterprises.  The  roar  and  rattle  of  wheels 
and  hammers  resounding  from  every  side  was  not  the  hum  of  a  peaceful  industry, 
but  the  clangor  of  swords  wielded  by  foemen.  These  mills  and  shops  were  so 
many  forts,  each  under  its  own  flag,  its  guns  trained  on  the  mills  and  shops 
about  it,  and  its  sappers  busy  below,  undermining  them."  .  .  . 

[Finally,  Julian  West  reawakens  to  find  himself,  after  all,  really  alive  in  the 
Utopia  of  the  year  2000.1  ''As  with  an  escaped  convict  who  dreams  that  he  has 
been  recaptured  and  brought  back  to  his  dark  and  reeking  dungeon,  and  opens 
his  eyes  to  see  the  heaven's  vault  spread  above  him,  so  it  was  with  me,  as  I 
realized  that  my  return  to  the  nineteenth  century  had  been  the  dream,  and  my 
presence  in  the  twentieth  was  the  reality." 

829.  Henrt  SiDGwicK.  The  Elements  of  PolUieB,  (1891.  pp.  53, 661.)  .  .  . 
To  sum  up,  I  conclude  that  I  am  in  harmony  with  oonunon  s^ise  in  taking,  as 
the  fundamental  basis  of  individualistic  legislation,  not  the  proposition  that 
freedom  is  to  be  sought  as  an  ultimate  end,  but  what  may  more  appropriately 
be  called  the  principle  of  mutual  non-interference,  understood  in  a  utilitarian 
sense.  .  .  .  Let  us  now  proceed  to  consider  more  fully  the  application  of  the 
individualistic  principle.  .  .  • 

The  general  problem,  presented  to  an  individufdistic  legislator  in  different 
forms  tmder  these  different  heads,  Ls  that  of  adequately  protecting  A  from  loss, 
pain,  or  alarm,  caused  by  the  action  of  B,  without  unduly  annoying  or  hampering 
B.  In  many  cases,  experience  alone  can  enable  us  to  determine  the  best  middle 
course  to  take  between  opposite  dangers;  but  we  may  note  some  of  the  general 
considerations  by  which  this  course  will  be  determined.  .  .  .  How  far  is  A  to 
be  legally  restrained  from  causing  loss  or  annoyance  to  B  by  interfering  with 
his  relations  with  other  persons? 

Here,  however,  we  must  first  notice  another  distinction  of  fundamental 
importance:  the  interferer  (1)  may  either  induce  other  persons,  in  domestic 
or  social  relations  with  B,  to  violate  actual  obligations,  or  (2)  he  may  merely 
induce  them  to  abstain  from  making  agreements  with  B  or  rendering  him 
services  not  legally  due. 

(1)  The  general  expediency  of  prohibiting  the  former  kind  of  interference 
is  obvious:  a  man  who  conmiands  or  requests  another  to  commit  a  wrong  should 
be  regarded  as  himself  a  wrong-doer.  A  partial  exception,  however,  seems 
to  be  needed  in  the  case  of  breaches  of  contract;  since,  in  some  cases,  the  per- 
formance of  promises  to  render  personal  services  would  be  inexpedient,  as  being 
much  more  injurious  to  the  promiser  than  beneficial  to  the  promisee;  so  that 
the  law  ought  not  to  enforce  specific  performance  of  such  promises,  but  only 
adequate  pecuniary  compensation  for  non-performance.    It  would  therefore 
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not  be  right  in  such  cases  to  inflict  any  penalty  on  one  who  had  advised  a 
breach  of  contract,  unless  he  had  also  advised  non-payment  of  reasonable  com-* 
pensalicm  or  unless  his  advice  had  been  given  with  a  demonstrable  intent  to 
injure  or  coerce  the  promisee.  But  in  the  case  of  contracts  where  specific  per- 
formance should  be  legally  compulsory — such  as  contracts  to  pay  money  or 
transfer  other  wealth — I  conceive  that  the  offering  of  inducements  to  break  the 
contract  should  be  regarded  as  a  wrong. 

(2)  There  is  more  difficulty  where  the  acts  to  which  the  interferer  offers  in- 
ducements are  acts  in  themselves  lawful,  though  seriously  damaging  or  annoy- 
ing to  B;  since  acts  of  this  kind  are  inevitable  incidents  of  industrial  competi- 
tion. That  competition  may  go  on,  A  must  be  allowed  to  persuade  B's  cus- 
tomers to  desert  him  en  masse,  and  transfer  their  custom  to  A,  even  though  the 
result  may  be  industrial  ruin  to  B.  Here  it  seems  right  to  have  regard  partly 
to  the  ulterior  intention;  if  the  interference  dcunaging  to  B  is  designed  to  pro- 
mote A's  business  interests,  in  the  ordinary  course  of  the  competition  for  indus- 
trial prosperity,  it  must  be  treated  as  legitimate — ^if  otherwise  lawful — in  a  so- 
ciety individualistically  organized;  but,  if  its  aim  is  demonstrably  to  injure  B, 
it  must  be  regarded  as  falling  within  the  class  of  interference  which — if  the 
mischief  they  cause  be  considerable — ^may  be  proper  subjects  for  legal  repression. 
...  To  4  great  extent,  however,  this  kind  of  mischief,  so  far  as  it  is  caused  by 
individuals  acting  independently,  must  be  left  to  be  repressed  by  public  opinion; 
partly  on  account  of  the  general  difficulty  of  proving  an  act  to  be  criminal,  when 
the  criminality  lies  solely  in  the  coercive  design  with  which  effects,  in  themselves 
legitimate,  are  produced.  But  where  this  kind  of  coercion  is  threatened  and 
carried  out  by  an  association,  it  becomes  generally  easier  to  prove  the  coercive 
intention  from  the  mutual  discussion  and  arrangement  which  such  combined 
action  necessarily  involves;  while  at  the  same  time  the  increase  of  power,  which 
association  tends  to  give,  increases  the  danger  of  oppression  and  the  need  of  Gov- 
ernmental interference  to  protect  the  freedom  of  the  persons  threatened .  Atten- 
tion has  been  recently  called  to  this  point  by  the  appearance  in  Ireland,  and 
subsequently  in  the  United  States,'  of  "boycotting,"  or  concerted  refusal  to 
have  conmiercial  dealings  with  certain  individuals,  whom  the  boycotters  wish 
to  eoeroe  into  some  action  which  the  persons  coerced  regard  as  contrary  to  their 
interests. 

A  comparison  of  this  practice  with  the  ordinary  operation  of  trades-unions 
in  England,  for  the  purpose  of  raising  or  maintaining  wages,  will  illustrate  the 
different  degrees  in  which  coercive  intention  may  enter  into  concerted  action 
for  the  promotion  of  the  interests  of  the  persons  who  act  in  concert.  When 
a  trade-union  of  laborers  fixes  the  terms  on  which  the  labor  of  its  members  is 
to  be  purchased,  and  threatens  to  stop  work  unless  its  terms  are  accepted,  it 
may  be  said — and  in  a  certain  sense  truly — that  it  is  trying  to  coerce  the  em- 
ployers of  labor  into  action  contrary  to  their  interests;  but  here  the  coercion  is 
no  more  than  what  is  inevitably  involved  in  any  sale  in  which  the  seller  enjoys 
a  partial  monopoly  and  is  determined  to  avail  himself  of  the  advantage  that 
this  gives  him.  The  aim  of  the  trade-union  is  merely  what  individualism 
assumes  to  be  the  aim  of  every  exchanger  of  commodities, — ^to  sell  in  the  dearest 
market;  and  the  method  adopted  for  realizing  the  aim  has  no  other  element  of 
intimidAtion  than  necessarily  foUows  from  fixing  a  price  and  sticking  to  it:  it 
is,  at  any  rate,  only  incidentally  coercive.  But  if  the  combination  is  extended 
to  inchide  another  set  of  laborers,  who  pledge  themselves  not  to  purchase  the 
prodnets  mM  by  the  empbyere  of  the  first  set,  or  not  to  woik  for  any  employen 
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who  purchase  such  products,  then  the  concerted  action  of  the  v^ok  combina- 
tion may  be  said  to  be  essentially  coercive,  since  its  tendency  to  promote  the 
interests  of  the  persons  adopting  it  depends  on  the  annoyance  it  causes  to  the 
persons  on  whom  it  inflicts  loss.  I  think  that  the  distinction  is  important,  and 
indicates  the  point  at  which  the  repressive  action,  either  of  law  or  of  public 
opinion,  is  required. 

At  the  same  time  I  think  that  it  is  extremely  difficult  to  lay  down  a  legal 
rule  that  will  effectively  prevent  the  mjschief  in  question  without  imposing 
severe  and  dangerous  restraints  on  the  freedom  of  industrial  intercourse. 
Firstly,  in  matters  of  buying  and  selling  it  is  difficult,  without  injustice  to  the 
poor,  to  place  any  restrictions  on  the  action  of  an  association  which  are  not 
placed  on  the  action  of  individuals;  since  in  such  matters  the  coercive  force 
capable  of  being  exercised  by  an  association  is  for  most  purposes  not  more  than 
equivalent  to  that  of  a  single  individual  whose  wealth  is  equal  to  the  aggre- 
gate wealth  of  the  association.  Combination  is,  in  fact,  the  only  way  by  which 
the  poor  can  place  themselves  on  a  par  with  the  rich  in  bargaining.  Now 
we  can  hardly  lay  down  as  a  general  rule  that  individuals  are  not  to  be  in- 
fluenced in  buying  by  considerations  other  than  the  quality  of  the  article  pur- 
chased and  the  labor  spent  in  purchasing  it,  or  in  selling  by  considerations 
other  than  the  price;  and  yet,  if  such  other  considerations  are  admitted,  it 
seems  hardly  possible  to  exclude  conditions  that  are  designed  to  have  a  coercive 
effect.  Thus  a  man  must  be  generally  allowed  to  exchange  with  A  rather  than 
B,  for  the  sake  of  consanguinity  or  friendship,  or  because  A  promotes  his  con- 
venience in  other  ways,  or  because  B  is  surly  and  ill-mannered;  but,  if  so,  he 
cannot  be  prevented  from  using  the  exchange  as  a  means  of  coercing  B  to  con- 
form to  his  wishes  in  other  matters  besides  the  exchange.  He  must  be  generally 
allowed  to  prefer  an  employer  who  employs  his  friends;  can  he  be  legally  pre- 
vented from  refusing  to  work  for  an  employer  who  employs  his  enemies?  He 
must  be  generally  allowed  to  sell  on  unremimerative  terms  in  order  to  draw 
business  away  from  his  rivals;  can  he  be  prevented  from  doing  this  in  order 
to  force  a  rival  out  of  the  trade?  And,  if  such  prevention  is  impossible  in  the 
case  of  an  individual,  it  will  be  difficult  to  make  it  equitable,  even  if  it  be  pos- 
sible, in  the  case  of  an  association, — ^for  the  economic  reason  above  stated. 
Further,  in  attempting  to  repress  mischievous  moral  coercion,  there  is  a  danger 
of  preventing  moral  coercion  of  a  kind  useful  to  society.  For  instance,  it  is 
prima  facie  to  the  advantage  of  society  that  *a  physician  should  refuse  to  con- 
sult with  one  whom  he  considers  a  quack:  he  is  hardly  likely  to  do  this  unless  he 
is  supported  by  a  preponderance  of  medical  opinion;  and,  though  the  prepon- 
derance of  medical  opinion  may  err,  there  is  no  general  presiunption  that  Gov- 
ernment will  be  qualified  to  correct  its  errors.  Similarly,  it  is  prima  facie  to 
the  advantage  of  society  that  any  skilled  workers  should  refuse  to  work  with 
those  who  use  bad  methods;  and,  though  in  some  cases  the  criterion  of  '' bad- 
ness''  applied  may  be  the  interest  of  the  class  where  this  diveiges  from  the 
interest  of  the  community,  it  does  not  seem  generally  advantageous  that  Gov- 
ernment should  intervene  to  determine  what  methods  are  admissible.  Again, 
it  is  difficult  to  say  that  an  employer  may  not  refuse  to  employ  workmen  of 
whose  character  he  disapproves — even  if  they  are  efficient  workmen — or  to 
require  him  to  prove  to  the  satisfaction  of  a  tribunal  that  his  disapproval  is 
weU  grounded;  and,  if  so,  a  workman  can  hardly  be  prevented  from  refusing 
to  work  for  an  employer,  or  with  other  workmen,  whose  conduct  he  disapproves. 
In  short,  in  these  and  similar  cases,  it  is  difficult  to  interfere  without  hampeiing 
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the  natural  operation  of  the  moral  or  social  sanction,  whose  indispensability 
as  a  supplement  to  the  legal  sanction  has  been  pointed  out  in  a  previous  chapter. 
Nor  does  it  seem  reasonable  to  lay  down  that  the  operation  of  the  social  sanction 
is  only  salutary  when  it  is  due  to  the  spontaneous  and  unconoerted  action  of 
individuals^  and  that  it  becomes  dangerous  to  freedom  when  it  is  the  result 
of  concert;  since  exclusion  from  social  relations,  as  an  expression  of  moral  dis- 
approbation, is  generally  likely  to  be  more  judicious  if  performed  after  consul- 
tation and  with  knowledge  of  the  intentions  of  others. 

I  admit,  however,  that  a  new  danger  to  freedom  is  introduced  if  concert 
in  such  action  is  the  result  of  pressure;  i.e.,  if  among  the  persons  who  combine 
to  exclude  others  from  voluntary  social  relations  there  are  some  who  are  only 
induced  to  combine  by  the  fear  of  being  similarly  excluded  if  they  refuse.  I 
think  that  this  moral  coercion  to  coerce — '^ coercion  in  the  second  degree'' — 
is  usually  mischievous,  but  it  is  difficult  to  say  that  it  is  so  always;  it  is  diffi- 
cult to  say  that  there  is  no  vice  so  dangerous  and  contagious  as  to  justify  a 
concerted  refusal  to  associate  with  the  associates  of  those  who  practice  it. 
And  it  could  hardly  be  expedient  to  require  judicial  proof  of  the  presence  of 
such  vice  in  order  to  justify  this  concerted  exclusion;  since  it  is  often  in  cases 
where  such  judicial  proof  is  difficult  that  the  social  sanction  is  especially  needed 
to  supplement  the  deficiencies  of  the  legal  sancti<Mi.  On  the  whole,  therefore, 
while  admitting  that  the  social  sanction  may  easily  be  misapplied  in  such  cases, 
I  should  generally  prefer  to  leave  it  to  the  moral  opinion  of  other  sections  of 
the  community  to  censure  and  repress  the  misapplication. 

I  conclude,  therefore,  that  the  moral  coercion  exercised  both  by  individuals 
and  by  associations,  so  far  as  it  is  effected  by  acts  legitimate  apart  from  their 
coercive  intent,  should  not  generally  be  made  a  legal  offense,  if  the  mischief 
it  causes  can  be  kept  within  tolerable  limits  by  any  other  means;  though  any 
intimidation  by  committing  or  threatening  acts  of  physical  violence  or  other 
violation  of  ordinary  rights — including  breaches  of  contract — should  be  re- 
pressed with  as  much  severity  as  may  be  required.^ 


Topic  1.    Interference  with  Contractual  Relations 

830.  Pabliahent  op  Enoland.  (Statutes  at  Large,  Pickering's  ed.,  Vol. 
II,  p.  27.)  StatiUe  of  Laborers,  23  £dw.  Ill  (1349),  c.  II.  Item,  If  any  reaper, 
mower,  or  other  workman  or  servant,  of  what  estate  or  condition  that  he  be, 
retained  in  any  man's  service,  do  depart  from  the  said  service  without  reason- 
able cause  or  license,  before  the  term  agreed,  he  shall  have  pain  of  imprison- 
ment. And  that  none  under  the  same  pain  presume  to  receive  or  to  retain 
any  such  in  his  service. 

831.  John  H.  WiOFHORE.  Interference  loiih  Social  Relations.  (1887.  Amer. 
Law  Rev.,  XXI,  766.)  .  .  .  The  Statute  of  Laborers,  enacted  in  1350,  had 
as  its  object  to  provide  for  a  deficiency  in  the  conmion  law.  A  penalty  was 
therein  imposed  on  any  laborer  who  departed  from  his  employer  before  the 
end  oi  the  term  of  service  to  which  he  had  bound  himself,  and  a  remedy  was 
given  the  employer  against  any  person  who  received  and  retained  the  servant. 
In  the  proceedings  against  the  third  party  it  became  conmion  to  allege  that 


*  [Other  Chapters  on  the  Jural  and  Ethical  Aspect  of  this  StTBJEcr. 
L.  Miraglia,  "Comparative  Legal  Philosophy, "  Book  I,  Ch.  VIII.l 
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the  defendant  procured  the  servant  to  depart  and  was  now  retaining  him. 
The  features  of  this  action,  as  distinct  from  the  common  law  action,  were  the 
plaintiff's  retainer  (or  contract  with  the  servant)  and  the  defendant's  receiv- 
ing and  employing  (usually  called  harboring)  or  his  pi^ocuring  to  depart  (now 
known  as  enticement).  Thus,  under  the  statute,  enticement  became  unlawful, 
but  it«  unlawfulness  was  restricted  to  csaea  where  the  servant  was  bound  by 
an  express  agreement  to  serve  for  a  term.  Moreover,  the  provisions  applied 
only  to  "messor,  falcator,  aut  alius  operarius  vel  serviens."  Now  this  statute 
did  not  modify  or  abrogate  a  part  of  the  common  law,  as  did,  for  instance, 
De  Donis  or  Quia  Emptores.  It  simply  gave  a  remedy  where  none  existed. 
This  remedy  was  therefore  the  creature  of  the  statute,  and  ceased  when  the 
statute  was  repealed  in  1863. 

832.  Fawcet  V,  Beavres.  (King's  Bench,  1672.  2  Lev.  63.)  Case,  and 
declares  that  he  retained  A  to  serve  him  a  year,  and  that  he  went  away  without 
leave,  and  the  defendants,  satis  scientes  &  machinantes  to  deprive  the  plain- 
tiff of  the  service  of  the  said  A,  retinuerunt  &  custodiverunt  the  said  A,  licet 
saepius  requisitus  to  the  contrar}'.  Judgment  was  given  in  Commimi  Banco 
by  default;  whereupon  error  was  brought  and  assigned,  that  the  action  lies 
not,  for  they  did  not  entice  the  said  servant  to  go  away,  and  he  of  himself 
having  deserted  the  service  of  the  plaintiff,  and  being  thereby  at  liberty,  it 
was  lawful  for  the  defendants  to  receive  him.  Sed  non  allocatur,  for  the  action 
lies  without  their  encitement,  they  having  notice  that  he  was  the  hired  servant 
of  another;  whereupon  they  aflSrmed  the  judgment. 


833.    LUMLEY  t,  GYE 

QuEEN^s  Bench.    1853 
2E,AB,  216 

The  first  count  of  the  declaration  stated  that  plaintiff  was  lessee  and 
manager  of  the  Queen's  Theatre,  for  performing  operas  for  gain  to 
him;  and  that  he  had  contracted  and  agreed  with  Johanna  Wagner  to 
perform  in  the  theatre  for  a  certain  time,  with  a  condition,  amongst 
others,  that  she  should  not  sing  nor  use  her  talents  elsewhere  during 
the  term  without  plaintiff's  consent  in  writing;  yet  defendant,  know- 
ing the  premises,  and  maliciously  intending  to  injure  plaintiff  as  lessee 
and  manager  of  the  theatre,  whilst  the  agreement  with  Wagner  was 
in  force,  and  before  the  expiration  of  the  term,  enticed  and  procured 
Wagner  to  refuse  to  perform;  by  means  of  which  enticement  and 
procurement  of  defendant,  Wagner  wrongfully  refused  to  perform,  and 
did  not  perform  during  the  term.  ...  In  each  count  special  damage 
was  alleged.    Demurrer.    Joinder. 

The  demurrer  was  argued  in  the  sittings  after  Hilary  term   last. 

Willea,  for  the  defendant.  A  master  may  bring  an  action  for  en- 
ticing away  his  servant.  But  these  are  anomalies,  having  their  origin 
in  times  when  slavery  existed ;  they  are  intelligible  on  the  supposition 
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that  the  servant  is  the  property  of  his  master;  and,  though  they  have 
been  continued  long  after  ail  but  free  service  has  ceased,  they  ^e  stiil 
confined  to  cases  where  relation  of  master  and  servant,  in  the  strict 
sense,  exists.  In  the  present  case  Wagner  is  a  dramatic  artiste,  not  a 
servant  in  any  sense.  .  .  . 

Cowling,  contra.  The  genial  principle  is  laid  down  in  Comyns's 
Digest,  Action  upon  the  Case  (A).  ''  In  all  cases,  where  a  man  has  a 
temporal  loss,  or  damage  by  the  wrong  of  another,  he  may  have  an 
action  upon  the  case,  to  be  repaired  in  damages."  In  Comyns's 
Digest,  Action  upon  the  Case  for  Misfeasance  (A  6),  an  instance  is 
given:  "If  he  threaten  the  tenants  of  another,  whereby  they  depart 
from  their  tenures."  •  .  .  Now,  as  neither  the  tenants,  the  wife,  nor 
the  ward  are  servants,  it  cannot  be  said  that  the  action  for  procure- 
ment is  an  anomaly  confined  to  the  case  of  master  and  servant.  .  .  . 
Surely  any  one,  not  a  lawyer,  would  agree  that  the  malicious  and  in- 
tentional procurement  of  a  breach  of  contract  was  a  wrong.  ...  It 
is  not  accurate  to  say  that  the  remedy  for  breach  of  contract  is  con- 
fined to  those  privy  to  the  contract."  .  .  . 

Crompton,  J.  The  effect  of  the  two  first  counts  is  that  a  person, 
under  a  binding  contract  to  perform  at  a  theatre,  is  induced  by  the 
malicious  act  of  the  defendant  to  refuse  to  perform  and  entirely  to 
abandon  her  contract;  whereby  damage  arises  to  the  plaintiff,  the 
proprietor  of  the  theatre.  It  was  said,  in  support  of  the  demurrer, 
that  it  did  not  appear  in  the  declaration  that  the  relation  of  master 
and  servant  ever  subsisted  between  the  plaintiff  and  Miss  Wagner; 
.  .  .  and  that  the  engagement  of  a  theatrical  performer,  even  if  the 
performer  has  entered  upon  the  duties,  is  not  of  such  a  nature  as  to 
make  the  performer  a  servant,  within  the  rule  of  law  which  gives  an 
action  to  the  master  for  the  wrongful  enticing  away  of  his  servant. 
And  it  was  laid  down  broadly,  as  a  general  proposition  of  law,  that  no 
action  will  lie  for  procuring  a  person  to  break  a  contract,  although 
such  procuring  is  with  a  malicious  intention  and  causes  great  and 
immediate  injury.  And  the  law  as  to  enticing  servants  was  said  to  be 
contrary  to  the  general  rule  and  principle  of  law,  and  to  be  anomalous, 
and  probably  to  have  had  its  origin  from  the  state  of  society  when 
serfdom  existed,  and  to  be  founded  upon,  or  upon  the  equity  of,  the 
Statute  of  Laborers.  It  was  said  that  it  would  be  dangerous  to  hold 
that  an  action  was  maintainable  for  persuading  a  third  party  to  break 
a  contract,  unless  some  boundary  or  limits  could  be  pointed  out;  and 
that  the  remedy  for  enticing  away  servants  was  confined  to  cases 
where  the  relation  of  master  and  servant,  in  a  strict  sense,  subsisted 
between  the  parties;  and  that,  in  all  other  cases  of  ccmtract,  the  only 
remedy  was  against  the  party  breaking  the  contract. 

Whatever  may  have  been  the  origin  or  foundation  of  the  law  as  to 
enticing  of  servants,  and  whether  it  be,  as  contended  by  the  plaintiff,  an 
instance  and  branch  of  a  wider  rule,  or  whether  it  be,  as  contended  by. 
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the  defendant,  an  anomaly  and  an  exception  from  the  general  rule  of 
law  on  such  subjects,  it  must  now  be  considered  clear  law  that  a  per- 
son who  wrongfully  and  maliciously,  or,  which  is  the  same  thing,  with 
notice,  interrupts  the  relation  subsisting  between  master  and  servant  by 
procuring  the  servant  to  depart  from  the  master's  service,  or  by  har- 
boring and  keeping  him  as  servant  after  he  has  quitted  it  and  during 
the  time  stipulated  for  as  the  period  of  service,  whereby  the  master  is 
injured,  commits  a  wrongful  act  for  which  he  is  responsible  at  law. 

I  see  no  reason  for  confining  the  case  to  services  or  engagements  under 
contracts  for  services  of  any  particular  description;  and  I  think  that 
the  remedy,  in  the  absence  of  any  legal  reason  to  the  contrary,  may 
well  apply  to  all  cases  where  there  is  an  unlawful  and  malicious  enticing 
away  of  any  person  employed  to  give  his  personal  labor  or  service  for  a 
given  time  under  the  direction  of  a  master  or  employer  who  is  injured 
by  the  wrongful  act;  more  especially  when  the  party  is  bound  to  give 
such  personal  services  exclusively  to  the  master  or  employer;  though 
I  by  no  means  say  that  the  service  need  be  exclusive.  .  .  . 

It  does  not  appear  to  me  to  be  a  sound  answer  to  say  that  the  act 
in  such  cases  is  the  act  of  the  party  who  breaks  the  contract;  for  that 
reason  would  apply  in  the  acknowledged  case  of  master  and  servant. 
Nor  is  it  an  answer  to  say  that  there  is  a  remedy  against  the  contractor, 
and  that  the  party  relies  on  the  contract;  for,  besides  that  reason  also 
applying  to  the  case  of  master  and  servant,  the  action  on  the  contract 
and  the  action  against  the  malicious  wrongdoer  may  be  for  a  differ- 
ent matter;  and  the  damages  occasioned  by  such  malicious  injury 
might  be  calculated  on  a  very  different  principle  from  the  amount  of 
the  debt  which  might  be  the  only  sum  recoverable  on  the  contract. 
Suppose  a  trader,  with  a  malicious  intent  to  ruin  a  rival  trader,  goes 
to  a  banker  or  other  party  who  owes  money  to  his  rival,  and  begs  him 
not  to  pay  the  money  which  he  owes  him,  and  by  that  means  ruins 
or  greatly  prejudices  the  party:  I  am  by  no  means  prepared  to  say  that 
an  action  could  not  be  maintained,  and  that  damages,  beyond  the 
amount  of  the  debt  if  the  injury  were  great,  or  much  less  than  such 
amount  if  the  injury  were  less  serious,  might  not  be  recovered.  .  .  . 

I  think,  therefore,  that  our  judgment  should  be  for  the  plaintiff. 

Erle,  J.  .  .  .  The  authorities  are  numerous  and  uniform  that  an 
action  will  lie  by  a  master  against  a  person  who  procures  that  a  servant 
should  unlawfully  leave  his  service.  The  principle  involved  in  these 
cases  comprises  the  present;  for,  there,  the  right  of  action  in  the  master 
arises  from  the  wrongful  act  of  the  defendant  in  procuring  that  the 
person  hired  should  break  his  contract  by  putting  an  end  to  the  rela- 
tion of  employer  and  employed;  and  the  present  case  is  the  same.  .  .  . 
The  class  of  cases  referred  to  rests  upon  the  principle  that  the  procur- 
ment  of  the  violation  of  the  right  is  a  cause  of  action,  and  that,  when 
this  principle  is  applied  to  a  violation  of  a  right  arising  upon  a  contract 
of  hiring,  the  nature  of  the  service  contracted  for  is  immaterial.    It 
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IS  clear  that  the  procurement  of  the  violation  of  a  right  is  a  cause  of 
action  in  all  instances  where  the  violation  is  an  actionable  wrong,  as  in 
violations  of  a  right  to  property,  whether  real  or  personal,  or  to  personal 
security:  he  who  procures  the  wrong  is  a  joint  wrongdoer,  and  may  be 
sued,  either  alone  or  jointly  with  the  agent,  in  the  appropriate  action 
for  the  wrong  complained  of .  .  .  .  He  who  maliciously  procures  a  dam- 
age to  another  by  violation  of  his  right  ought  to  be  made  to  indenmify, 
and  that  whether  he  procures  an  actionable  wrong  or  a  breach  of 
contract.  He  who  procures  the  non-delivery  of  goods  according  to 
contract  may  inflict  an  injury,  the  same  as  he  who  procures  the  abstrac- 
tion of  goods  after  delivery;  and  both  ought  on  the  same  ground  to  be 
made  responsible.  .  •  . 

The  result  is  that  there  ought  to  be,  in  my  opinion,  judgment  for 
the  plaintiff. 

WiGHTBiAN,  J.  ...  I  am  of  opinion  that,  upon  the  general  prin- 
ciples upon  which  actions  upon  the  case  are  founded,  as  well  as  upon 
authority,  the  present  action  is  maintainable. 

Coleridge,  J.  [dissenting].  It  may  simplify  what  I  have  to  say,  if  I 
first  state  what  are  the  conclusions  which  I  seek  to  establish.  They  are 
these:  that  in  respect  of  breach  of  contract  the  general  rule  of  our  law 
is  to  confine  its  remedies  by  action  to  the  contracting  parties,  and  to 
damages  directly  and  proximately  consequential  on  the  act  of  him  who 
b  sued;  that,  as  between  master  and  servant,  there  is  an  admitted 
exception;  that  this  exception  dates  from  the  Statute  of  Laborers,  23 
Edw.  Ill,  and  both  on  principle  and  according  to  authority  is  limited 
by  it.  If  I  am  right  in  these  positions,  the  conclusion  will  be  for  the 
defendant,  because  enough  appears  on  this  record  to  show,  as  to  the 
first,  that  he,  and,  as  to  the  second,  that  Johanna  Wagner,  is  not  within 
the  limits  so  drawn.  •  .  . 

JvdgmeTd  for  ptairUiff. 


834.  John  H.  Wiqmobb.  Interference  with  Social  Relations.  (1887.  Amer. 
Law  Rev.,  XXI,  770.)  ...  In  1853  a  new  principle  appeared  in  the  doctrine 
of  eaticement.  The  express  statutory  restrictions  having  been  lost  sight  of, 
the  term  servant  had  gradually  been  employed  in  a  larger  sense.  The  case  of 
Lumley  v.  Gye  now  decided  that  the  broad  principle  of  contract  was  or  might 
well  be  the  basis  of  the  doctrine, — that  interference  by  way  of  persuasion  with 
any  contractual  relation  was  actionable.  No  case  before  had  ventured  to  lay 
down  so  wide  a  principle.  Bowen  v.  Hall  ^  recently  aflSrmed  it  with  approval. 
Stated  most  explicitly  by  Eblb,  J.,  it  emphasizes  the  interference  of  the  defend- 
ant with  a  social  relation.  "The  right  of  action  in  the  master  arises  from  the 
wrongful  act  of  the  defendant  in  procuring  that  the  third  party  should  break 
his  contract  by  putting  an  end  to  the  relation  of  employer  and  employed/' 
'^The  procurement  of  the  violation  of  a  right  is  a  cause  of  action  in  all  instances 
where  the  violation  is  an  actionable  wrong." 


L.  R.  6  Q.  B.  D.  838. 
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835.  Parliament  of  the  Uioted  Kingdom.  (St.  6  Edw.  YII,  c.  47,  §  3.) 
Trade  Disputes  Act,  1906.  An  act  done  by  a  person  in  contemplation  or  fur- 
therance of  a  trade  dispute  shall  not  be  actionable  on  the  ground  only  that  it 
induces  some  other  person  to  break  a  contract  of  employment,  or  that  it  is  an 
interference  with  the  trade,  business,  or  employment  of  some  other  person,  or 
with  the  right  of  some  other  person  to  dispose  a[  his  capital  or  his  labor  as  he 
wills. 

836.     BEEKMAN  v.  MAHSTERS 
SuPBBME  Judicial  Court  of  Massachusetts.    1907 

196  Maes.  205, 80  N.  E.  817 

This  suit  came  before  the  single  justice  on  the  report  of  a  master 
to  which  no  exception  had  been  taken  by  either  party,  and  was  re- 
served  by  him  for    our  consideration  and   determination  without 
any  ruling  or  decision  having  been  made.    The  master  found  that 
on  November  21,  1906,  a  contract  was  made  between  the  plaintiff 
and  the  Jamestown  Hotel  Corporation.    That  corporation  is  erect- 
ing or  has  erected  a  hotel  within  the  grounds  of  the  Jamestown  Expo- 
sition to  be  held  between  April  26  and  November  30  of  this  year. 
This  hotel  is  known  as  the  Inside  Inn,  and  is  to  be  the  only  hotel 
within  the  exposition  grounds.    The  plaintiff  is  the  proprietor  of  a 
tourist  agency,  having  an  office  at  293  Washington  Street,  Boston. 
By  the  contract  between  the  plaintiff  and  the  Hotel  Corporation  the 
plaintiff  agreed  to  represent  the  Hotel  Corporation  throughout  the 
New  England  States,  to  establish  sub^gencies  in  that  territory,  and 
to  use  every  possible  endeavor  personally  and  through  his  agents  to 
book  persons  for  the  Inside  Inn;  and  the  defendant  agreed:  "  that 
you  (the  plaintiff)  shall  be  our  exclusive  agent  in  said  territory";   to 
pay  the  plaintiff  twenty-five  cents  a  day  for  each  person  sent  by  him 
to  the  hotel;   and  to  furnish  the  plaintiff  with  all  necessary  ''litera- 
ture."   Immediately  upon  being  thus  appointed  the  exclusive  agent  of 
the  Hotel  Corporation  the  plaintiff  prepared  and  issued  a  ''Fall  Edi- 
tion" of  his  "Tickets  and  Tours,"  in  which  inter  alia  a  description  is 
given  of  the  Jamestown  Exposition  and  of  the  Inside  Inn.    Following 
this  is  the  statement  that  the  plaintiff  has  been  appointed  New  Eng- 
land agent  for  the  exposition  "and  exclusive  representative  of  the 
Inside  Inn."    The  defendant  is  found  by  the  master  to  be  a  ticket 
and  tourist  agent,  with  an  office  at  298  Washington  Street,  Boston. 
On  January  11,  1907,  he  went  to  Norfolk,  Va.,  and  called  upon  the 
officers  of  the  Hotel  Corporation  there.    At  this  time  he  "had  seen 
the  contract  between  the  complainant  and  the  hotel  corporation,  but 
had  not  read  it,  and  knew  that  the  company  had  practically  consum- 
mated a  contract  making  Beekman  its  sole  representative  in  New 
England."    The  defendant  at  this  interview  told  these  officers  "  that 
it  was  a  mistake  for  the  corporation  to  give  an  exclusive  agency  in 
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New  England  to  any  one  man,  and  that  more  business  would  be  brought 
to  the  company  if  all  agents  were  given  equal  terms/'  and  to  enforce 
his  arguments  stated  that  the  business  done  by  the  plaintiff  was  insig- 
nificant. .  .  .  The  master  found  that,  "  as  a  result  of  the  solicitations 
or  representations  made  by  the  respondent,  the  Jamestown  Hotel 
Corporation  on  or  about  January  11,  1907,  entered  into  an  oral  con- 
tract with  him,  whereby  it  was  agreed  that  the  respondent  should 
have  the  same  rights  that  had  been  given  to  the  complainant,  and  that 
he  should  be  paid  by  the  corporation  twenty-five  cents  per  capita  per 
day  per  each  guest  whom  he  should  secure  for  the  Inside  Inn."  The 
defendant  then  wrote  to  all  men  named  in  the  plaintiff's  catalogue 
except  those  having  places  of  business  in  Canada,  "and  two  or  three 
others  who  appeared  to  have  an  independent  agency  business,"  telling 
them  that  the  plaintiff  had  not  an  exclusive  agency  for  New  England 
and  suggesting  to  them  that  they  could  get  paid  on  the  same  footing 
as  that  upon  which  the  plaintiff  and  the  defendant  were  to  be  paid,  if 
they  chose  to  act  for  themselves  and  not  as  sub-agents  of  the  plain- 
tiff. .  .  .  The  result  of  the  findings  of  the  master  must  be  taken  to  be 
that  the  defendant  induced  the  Hotel  Corporation  to  break  its  contract 
with  the  plaintiff,  but  that  he  did  not  do  thb  to  spite  the  plaintiff  or 
for  the  purpose  of  injuring  him,  but  for  the  purpose  of  getting  for  him- 
self (the  d^endant)  Business  which  the  plaintiff  alone  was  entitled  to 
under  the  contract  with  the  Hotel  Corporation,  that  is  to  say,  to  get 
business  which  the  defendant  could  not  get  if  the  Hotel  Corporation 
kept  its  agreement  with  the  plaintiff. 

LoRiNG,  J.  [after  stating  the  facts  in  the  case  as  above].  Three 
defenses  have  been  set  up  by  the  defendant,  namely:  First,  that 
he  had  a  right  to  do  what  he  did.  ...  So  far  as  the  first  defence 
is  concerned,  it  is  in  effect  that,  where  A  is  under  a  contract  to  serve 
the  plaintiff  for  a  specified  time,  the  defendant,  knowing  that  contract 
to  be  in  existence,  is  justified  in  hiring  A  away  from  the  plaintiff 
before  the  expiration  of  that  time,  by  giving  him  (A)  higher  wages  if 
he  (the  defendant)  thinks  that  to  be  for  his  (the  defendant's)  pecun- 
iary benefit.  The  ground  on  which  the  defendant  bases  this  conten- 
tion is  that  he  has  a  right  to  compete  with  the  plaintiff  and  that  the 
right  of  competition  is  a  justification  for  thus  hiring  away  the  plain- 
tiff's servant.  We  say  that  this  is  in  effect  the  defense  set  up  here 
because  it  has  been  settled  in  Massachusetts  that  there  is  no  distinc- 
tion between  a  defendant's  enticing  away  the  plaintiff's  servant  and 
a  defendant's  inducing  a  third  person  to  break  any  other  contract 
between  him  and  the  plaintiff.  That  was  decided  by  this  court  in 
Walker  v.  Cronin,  107  Mass.  555;  see  p.  567.  See  also  Moran  v. 
Dunphy,  177  Mass.  485.  In  other  words,  this  Court  there  adopted 
the  conclusion  reached  by  the  majority  of  the  judges  of  the  Queen's 
Bench  in  Lumley  v.  Gye,  2  £1.  &  Bl.  216  [supra,  No.  833].  This  is 
also  the  settled  law  of  the  Supreme  Court  of  the  United  States.    Angle 
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V,  Chicago,  St.  Paul,  Minneapolis  &  Omaha  Railway,  151  U.  S.  1. 
And  it  has  been  affirmed  in  England.  Bowen  v.  Hall,  6  Q.  B.  D.  333. 
Read  v.  Friendly  Society  of  Operative  Stonemasons  (1902),  2  K.  B.  88. 
Glamorgan  Coal  Co.  v.  South  Wales  Miners'  Federation  (1903),  2 
K.  B.  545;  S.  C.  on  appeal,  sub  nomine  South  Wales  Miners'  Federa- 
tion V.  Glamorgan  Coal  Co.  (1905),  A.  C.  239.  No  case  has  been  cited 
which  holds  that  a  right  to  compete  justifies  a  defendant  in  inten- 
tionally inducing  a  third  person  to  take  away  from  the  plaintiff  his 
contractual  rights.  .  .  . 

The  argument  here  urged  by  the  defendant  comes  from  not  distin- 
guishing between  two  cases  which  not  only  are  not  the  same,  but  are 
altogether  different  so  far  as  the  question  now  under  consideration  is 
concerned.  If  a  defendant  by  an  offer  of  higher  wages  induces  a 
laborer  who  is  not  under  contract  to  enter  his  (the  defendant's)  employ 
in  place  of  the  plaintiff's,  the  plaintiff  b  not  injured  in  his  legal  rights. 
But  it  is  quite  a  different  thing  if  the  laborer  was  under  a  contract  with 
the  plaintiff  for  a  period  which  had  not  expired  and  the  defendant, 
knowing  that,  intentionally  induced  the  laborer  to  leave  the  plaintiff's 
employ  by  an  offer  of  higher  wages,  to  get  his  (the  laborer's)  services 
for  his  (the  defendant's)  benefit.  A  plaintiff's  right  to  carry  on  busi- 
ness, that  is,  to  make  contracts  without  interference,  is  an  altogether 
different  right  from  that  of  being  protected  from  interference  with  his 
rights  under  a  contract  already  made.  .  •  . 

There  are  statements  in  opinions  in  Massachusetts  and  in  England 
that  a  defendant  is  not  liable  for  interference  with  a  plaintiff's  rights 
in  both  of  these  two  classes  of  cases  unless  he  acts  "  maliciously"  within 
the  meaning  of  malice  as  used  in  these  opinions.  In  the  case  at  bar 
there  was  no  necessity  of  proving  spite  or  ill-will  toward  the  plaintiff. 
.  .  .  The  defendant,  with  knowledge  of  the  contract  between  the  plain- 
tiff and  the  Hotel  Corporation,  intentionally  and  without  justification 
induced  the  Hotel  Corporation  to  break  it.  That  is  proof  of  " malice" 
within  the  meaning  of  that  word  as  used  in  these  opinions.  .  .  . 

The  terms  of  the  injunction  should  be  in  substance  that  the  defend- 
ant be  restrained  from  directly  or  indirectly  acting  as  agent  of  the 
Hotel  Corporation  within  the  New  England  States,  and  from  prevent- 
ing or  seeking  to  prevent,  directly  or  indirectly,  the  plaintiff  from  act- 
ing as  exclusive  agent  of  the  Hotel  Corporation  for  that  territory. 

So  ordered. 

6.  R,  Ntdter  (H,  F,  Lyman  with  him),  for  the  plaintiff. 

C.  W.  Rowley,  for  the  defendant. 

837.  Joyce  v.  Great  Northern  Railway  Co.  (1907.  100  Minn.  225, 110 
N.  W.  975.)  Brown,  J.  .  .  .  That  the  wrongful  and  malicious  interference 
by  a  stranger  with  contract  relations  existing  between  others,  by  cauang  one 
to  commit  a  breach  thereof,  amounts  to  an  actionable  tort,  is  affirmed  by  nearly 
all  the  Courts  of  the  present  day.     The  old  rule  that  the  remedy  in  such  cases 
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was  an  action  against  the  party  to  the  contract  who  committed  the  breach, 
and  not  against  the  wrongful  intenneddler,  is  not  now  the  law,  either  in  this 
country  or  in  England.  That  rule  has  been  extended  and  enlarged,  and  an 
action  ex  delicto  against  the  mischievous  wrongdoer  is  now  sustained  by  nearly 
all  the  Courts,  .  .  .  though  the  old  rule  is  still  the  law  of  some  of  the  States. 


Topic  2.    Intexf  erenca  with  Voluntary  Relations 

839.  Anonymous 
Common  Pleas.    1410 

Year  Book  1 1  H.  IV,  fol  45,  pL  21 

Deux  meistres  de  gramer  scole  porte  brief  de  trespas  vers  un  autre 
meister,  et  counte  que  Fou  le  collacion  de  gramer  scole  de  Gloucester, 
de  temps  dount  le  memorye  ne  court,  appertient  al  priour  de  Lantone 
juxta  Glcmcester,  le  dit  priour  aver  fait  collacion  as  dits  plaintiffs  d'aver 
le  govemaunce  des  dytes  escoles,  et  d'enformer  les  enfants  etc-la,  ad  le 
defendant  leve  un  escole  en  mesme  le  ville,  par  que  lou  les  plaintiffs 
soloyent  prendre  d'un  enfant  par  le  quartier  xl  d.  ou  ii  s.,  ore  ils  ne 
preignent  forsque  xii  d.,  as  damage  etc. 

HorUm  fist  plein  defens.  TiUesley.  Son  brief  ne  vaut  rien.  Skrene. 
H  est  bon  accion  sur  le  case,  et  le  plaintiff  ore  monstre  sufficient  matter 
coment  ils  sount  damage,  par  que  etc. 

Hankford,  J.  Dampnum  puit  estre  absque  injuria.  Come  si  iay 
un  molin,  et  men  vesin  leve  un  autre  molyn,  paront  le  profit  de  men 
molyn  est  dimynuse;  i'aver  nul  accion  vers  lui;  encore,  il  est  damage 
a  moi;  quod 

Thirning,  C.  J.  concessit,  et  dit  que  enformacion  des  enfants  est 
chose  espirituel,  et  si  homme  reteigne  un  meistre  en  son  meason  de 
enformer  les  enfauntes,  il  serra  damage  al  comun  meistre  del  ville; 
encore,  ieo  crey  que  il  n'aver  mye  accion.  .  .  . 

Hill,  J.  II  fault  foundement  en  cest  cas  de  meyntayne  Taccion, 
pur  ceo  que  le  pleintiff  n'aver  nul  estate,  mes  un  mistery  pur  le  temps, 
et  coment  que  un  autre,  que  est  auxibien  apprys  de  faculty  come  les 
pleyntyfs,  sount  vient  pur  enformer  les  enfauntes,  c*est  vertuous  et 
charitable  chose  et  ease  al  people,  pur  que  il  ne  puit  estre  punye  par 
nostre  ley  par  que.  .  .  . 

Et  I'oppinion  de  Court  fuit  que  le  brief  ne  gist  mye,  par  que  fuit 
agarde  que  ils  ne  presteront  ryens,  etc 
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840.    GARRET  v.  TAYLOR 
King's  Bench.    1621 

CVo.  Jac,  567 

[Printed  anU,  as  No.  130,  Vol.  I.l 

841.  EIeeblb  V,  HicKERiNGiLL.  (1706.  11  East,  574,  note.)  [The  plaintiff 
recovered  damages  from  the  defendant  for  firing  guns  on  his  own  land,  which 
frightened  wild  ducks  away  from  the  decoy  pond  of  the  plaintiff,  where  the 
latter  was  capturing  them  to  sell  for  gainj  Hoi;t,  C.  J.  Where  a  violent  or 
malicious  act  is  done  to  a  man's  occupation,  profession,  or  way  of  getting  a  live- 
lihood, there  an  action  lies  in  all  cases.  But  if  a  man  doth  him  damage  by  using 
the  same  employment, — as,  if  Mr.  Hickeringill  had  set  up  another  decoy  on  his 
own  ground  near  the  plaintiff's,  and  that  had  spoiled  the  custom  of  the  plaintiff, 
— ^no  action  would  lie,  because  he  had  as  much  liberty  to  make  and  use  a  decoy 
as  the  plaintiff.  This  is  like  the  case  of  11  Hen.  IV,  p.  47  [swpra.  No.  839): 
one  schoolmaster  sets  up  a  new  school  to  the  damage  of  an  ancient  school,  and 
thereby  the  scholars  are  allured  from  the  old  school  to  come  to  his  new;  the 
action  there  was  held  not  to  lie.  But  suppose  Mr.  Hickeringill  should  lie  in 
the  way  with  his  guns,  and  frighten  the  boys  from  going  to  school  and  their 
parents  would  not  let  them  go  thither,  sure  that  schoolmaster  might  have  an 
action  for  the  loss  of  his  scholars.  29  Edw.  Ill,  p.  18.  A  man  hath  a  market, 
to  which  he  hath  toll  for  horses  sold;  a  man  is  bringing  his  horse  to  market  to 
sell;  a  stranger  hinders  and  obstructs  him  from  going  thither  to  the  market; 
an  action  lies  because  it  imports  damage.  Action  upon  the  case  lies  against 
one  that  shall  by  threats  frighten  away  his  tenants  at  will.  9  Hen.  VII,  pp.  7, 
8;  21  Hen.  VI,  p.  31;  14  Edw.  IV,  p.  7. 

842.    NICHOLtJ.MARTYN 

Nisi  Prius.    1799 
2  Esp.  732 

This  was  a  special  action  on  the  case,  against  the  defendant,  for 
seducing  the  plaintiff's  customers.  The  plaintiffs  were  wholesale 
ironmongers,  who  carried  on  a 'very  extensive  business.  The  defend- 
ant had  been  employed  by  them  as  their  rider  or  traveler,  to  get  orders 
in  the  course  of  their  business;  and  the  foundation  of  the  action  was 
that  the  defendant,  who  at  the  time  of  bringing  the  action  was  in  the 
same  line  of  business  with  the  plaintiffs,  had,  during  the  time  that  he 
was  in  their  employment,  endeavored  to  seduce  the  several  country 
shopkeepers  who  were  in  the  habit  of  dealing  with  the  plaintiffs  to 
leave  off  dealing  with  them,  and  to  transfer  their  business  to  the  de- 
fendant. To  prove  the  plaintiffs'  case,  they  called  some  of  those  coun- 
try shopkeepers.  Their  evidence  proved  that  the  defendant  on  his 
last  coming  to  their  shops  as  rider  to  the  plaintiffs,  and  on  their  busi- 
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ness,  had  told  them  that  he  was  himself  going  into  the  same  business 
with  the  plaintiffs  after  Christmas,  and  would  then  be  obliged  to  them 
for  an  order  on  his  own  account.  It  appeared,  however,  on  the  cross- 
examination  of  those  witnesses  that  he  took  the  orders  regularly  for 
the  plaintiffs  on  that  journey,  and  that  they  were  executed  on  the 
plaintiffs'  account,  and  that  no  solicitation  was  used  by  the  defendant 
for  any  order  at  that  time,  which  might  have  been  suppUed  by  the 
plaintiffs.  It  was  also  admitted  that,  in  fact,  the  time  of  the  defend- 
ant's engagement  to  serve  the  plaintiffs  expired  at  the  beginning  of 
the  year,  so  that,  in  truth,  in  the  month  of  March  he  would  have  been 
completely  his  own  master. 

Lord  Kenyon,  C.  J.  The  conduct  of  the  defendant  in  this  case 
may  perhaps  be  accounted  not  handsome;  but  I  cannot  say  that  it  is 
contrary  to  law.  The  relation  in  which  he  stood  to  the  plaintiffs,  as 
their  servant,  imposed  on  him  a  duty  which  is  called  of  impeifect 
obligation,  but  not  such  as  can  enable  the  plaintiffs  to  maintain 
an  action.  A  servant  while  engaged  in  the  service  of  his  master  has 
no  right  to  do  any  act  which  may  injure  his  trade  or  undermine  his 
business;  but  every  one  has  a  right,  if  he  can,  to  better  his  situation 
in  the  world;  and  if  he  does  it  by  means  not  contrary  to  law,  though 
the  master  may  be  eventually  injured,  it  is  damnum  abs.  injuria.  .  .  . 
In  the  present  case  the  defendant  did  not  solicit  the  present  orders  of 
the  customers:  on  the  contrary,  he  took  for  the  plaintiffs  ail  those  he 
could  obtain;  his  request  of  business  for  himself  was  prospective,  and 
for  a  time  when  the  relation  of  master  and  servant  between  him  and 
the  plaintiffs  would  be  at  an  end. 

It  was  suggested,  in  the  course  of  the  cause,  that  the  defendant  had 
seduced  some  of  the  servants  of  the  plaintiffs  to  quit  their  service,  and 
to  enter  into  his  when  he  went  into  business.  Upon  that  point  Lord 
Kenyon  said  that  seducing  a  servant,  and  enticing  him  to  leave  his 
master  while  the  master  by  the  contract  had  a  right  to  his  services,  was 
certainly  actionable,  but  that  to  induce  a  servant  to  leave  his  master's 
service  at  the  expiration  of  the  time  for  which  the  servant  had  hired 
himself,  although  the  servant  had  no  intention  at  the  time  of  quitting 
his  master's  service,  was  not  the  subject  of  an  action.  The  plaintiffs 
were  nonsuited. 

Erskine,  GarroWy  GibbSf  and  Best,  for  the  plaintiffs.  Law,  Adam,  and 
Maryat,  for  the  defendant. 


843.    GUNTER  i».  ASTOR 
CoBiMON  Pleas.    1819 

4  J,  B,  Moore,  12 

This  was  an  action  on  the  case,  brought  by  the  plaintiff,  a  manu- 
facturer of  pianofortes,  against  the  defendants,  for  having  enticed 
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away  his  workmen  from  his  manufactory,  to  go  into  their  service. 
The  declaration  charged  the  defendants  with  conspiring  together  to 
entice  away  his  servants.  At  the  trial  of  the  cause  before  Lord  Chief 
Justice  Dallas,  at  Guildhall,  at  the  sittings  after  the  last  term,  it 
was  proved  that  one  of  the  defendants  had  invited  the  plaintiff's  ser- 
vants to  a  dinner,  where  he  proposed  taking  them  from  the  plaintiff 
at  advanced  wages,  and  induced  them  to  sign  an  agreement  to  that 
effect;  that  the  servants  were  not  hired  by  the  plaintiff  for  a  limited  or 
constant  period,  but  worked  by  the  piece;  and  that  they  afterwards 
were  employed  by  the  defendants.  It  was  also  proved  that  the  plain- 
tiff realized  about  £800  per  annum  by  the  sale  of  his  instruments. 
His  Lordship  was  of  opinion  that  the  plaintiff  had  fully  made  out  his 
case,  and  left  it  to  the  jury  to  ascertain  what' damages  he  had  sus- 
tained by  the  misconduct  of  the  defendants;  and  they  foimd  a  verdict 
for  him  for  £1600. 

Mr.  Serjt.  Lens  now  moved  for  a  new  trial.  ...  He  submitted  that, 
as  the  men  worked  by  the  piece,  each  of  them  was  justified  in  leaving 
the  plaintiff  when  he  had  completed  the  work  he  had  in  hand,  and 
that,  in  point  of  fact,  the  plaintiff  could  only  be  entitled  to  recover 
damages  for  the  half-day  that  his  workmen  accepted  the  defendant's 
invitation.  .  .  . 

Lord  Chief  Justice  Dallas.  I  left  it  to  the  jury  to  give  damages 
commensurate  with  the  injury  the  plaintiff  had  sustained.  The  de- 
fendants clandestinely  sent  for  his  workmen,  and,  having  caused  them 
to  be  intoxicated,  induced  them  to  sign  an  agreement  to  leave  him  and 
come  to  them — by  which  the  plaintiff  was  nearly,  if  not  absolutely 
ruined.  .  .  . 

Mr.  Justice  Richabdson.  This  was  an  action  for  seducing  and  en- 
ticing away  the  plaintiff's  servants.  ...  He  is  entitled  to  recover 
damages  for  the  loss  he  sustained  by  their  leaving  him  at  that  critical 
period.  It  appears,  too,  that  the  defendants  combined  to  aDure  them 
from  his  service,  and  I  do  not  think  the  Court  ought  now  to  infer  that 
two  years'  profit  is  too  much  for  the  plaintiff  to  recover. 

Rule  t^used. 

844.  Allen  v.  Flood.  (1808.  House  of  LordB,  App.  Gas.  1.)  [As  re- 
capitulated in  Leathem  v.  Craiq,  L.  R.  Ire.,  1899,  2  Q.  B.  &  Ex.  Div.  667, 
on  appeal  s.  v.  Quinn  v.  Lbathem,  House  of  Lords,  1901,  App.  Gas.  495,  per 
Lord  LiNDLET.]  My  Lords,  the  case  of  Allen  v.  Flood,  1898,  A  C.  1,  has  so 
important  a  bearing  on  the  present  appeal  that  it  is  necessary  to  ascertain  ex- 
actly what  this  House  really  decided  in  that  celebrated  case. 

It  was  an  action  by  two  workmen  of  an  iron  company  against  three  members 
of  a  trade  imion,  namely,  Allen  and  two  others,  for  maliciously,  wrongfully, 
and  with  intent  to  injure  the  plaintiffs,  procuring  and  inducing  the  iron  com- 
pany to  discharge  the  plaintiffs.^  The  action  was  tried  before  Kennedy,  J., 
who  ruled  that  there  was  no  evidence  to  go  to  the  jury  of  conspiracy,  intimi- 


[1895]  2  Q.  B.  22,  23;  [1898]  A  C.  3. 
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dation,  ooerdon,  or  breach  of  contract.  The  result  of  the  trial  was  that  the 
plaintiflfs  obtained  a  verdict  and  judgment  against  Allen  alone.  He  appealed, 
and  the  only  question  which  this  House  had  to  determine  was  whether  what  he 
had  done  entitled  the  plaintiffs  to  maintain  their  action  against  him.  What 
the  jury  found  that  he  had  done  was  that  he  had  maliciously  induced  the  em- 
ployers of  the  plaintiffs  to  discharge  them,  whereby  the  plaintiffs  suffered  dam- 
age. Different  views  were  taken  by  the  noble  Lords  who  heard  the  appeal  as 
to  Allen's  authority  to  call  out  the  members  of  the  union,  and  also  as  to  the 
means  used  by  Allen  to  induce  the  employers  of  the  plaintiffs  to  discharge  them; 
but,  in  the  opinion  of  the  noble  Lords  who  formed  the  majority  of  your  Lord- 
ships' House,  aU  that  Allen  did  was  to  inform  the  employers  of  the  plaintiffs 
that  most  of  their  workmen  would  leave  them  if  they  did  not  discharge  the 
plaintiffs.^  There,  being  no  question  of  conspiracy,  intimidation,  coercion,  or 
breach  of  contract,  for  consideration  by  the  House,  and  the  majority  of  their 
Lordships  having  come  to  the  conclusion  that  Allen  had  done  no  more  than  I 
have  stated,  the  majority  of  the  noble  Lords  held  that  the  action  against  Allen 
would  not  lie;  that  he  had  infringed  no  right  of  the  plaintiffs;  that  he  had  done 
nothing  which  he  had  no  legal  right  to  do;  and  that  the  fact  that  he  had  acted 
maliciously  and  with  intent  to  injure  the  plaintiffs  did  not,  without  more,  en- 
title the  plaintiffs  to  maintain  the  action. 

My  Lords,  this  decision,  as  I  understand  it,  establishes  two  propositions: 
one  a  far-reaching  and  extremely  important  proposition  of  law;  and  the  other 
a  comparatively  unimportant  proposition  of  mixed  law  and  fact,  useful  as  a 
guide,  but  of  a  very  different  character  from  the  first. 

The  first  and  important  proposition  is  that  an  act  otherwise  lawful,  although 
harmful,  does  not  become  actionable  by  being  done  maliciously  in  the  sense  of 
proceeding  from  a  bad  motive  and  with  intent  to  annoy  or  harm  another. 
This  is  a  legal  doctrine  not  new  or  laid  down  for  the  first  time  in  Allen  v.  Flood 
(1898),  A.  C.  1;  it  had  been  gaining  ground  for  some  time,  but  it  was  never 
before  so  fully  and  authoritatively  expounded  as  in  that  case.  In  applying  this 
proposition,  care,  however,  must  be  taken  to  bear  in  mind  that,  even  in  consider- 
ing a  person's  liability  to  civil  proceedings,  the  proposition  in  question  only 
applies  to  "acts  otherwise  lawful";  i.e.,  to  acts  involving  no  breach  of  duty,  or, 
in  other  words,  no  wrong  to  any  one.  .  .  . 

The  second  proposition  is  that  what  Allen  did  infringed  no  right  of  the  plain- 
tiffs, even  although  he  acted  maliciously  and  wijii  a  view  to  injure  them.  .  .  . 
If  their  [the  majority's]  view  of  the  facts  was  correct,  their  conclusion  that 
Allen  infringed  no  right  of  the  plaintiffs  is  perfectly  intelligible,  and  indeed 
unavoidable.  .  .  .  My  Lords,  the  questions  whether  Allen  had  more  power 
over  the  men  than  some  of  their  Lordships  thought,  and  whether  Allen  did 
more  than  they  thought,  are  mere  questions  of  fact.  Neither  of  these  ques- 
tions is  a  question  of  law. 


»[1898]  A.  C.  p.  19,  Lord  Watson;  p.  115,  Lord  Herschell;  pp.  147-150, 
Loid  Macnaghten;  pp.  161,  165,  Lord  Shand;  p.  175,  Lord  Davey;  p.  178, 
Lord  James. 
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845.    PAYNE  ».  WESTERN  &    ATLANTIC  RAILROAD 

COMPANY 

Supreme  Court  of  Tennessee.    1884 

IS  Lea  507 

Appeal  in  error  from  the  Circuit  Court  of  Hamilton  County.  D.  C. 
Trewhitt,  J. 

The  question  in  this  case  is  as  to  the  sufficiency  of  the  declara- 
tion. The  circuit  judge  sustained  the  demurrer  and  dismissed  the 
suit.  The  referees  recommended  reversal  of  the  j.udgment.  The 
suit  is  against  a  railroad  company  and  its  general  agent,  and  the 
declaration  of  plaintiff  is  as  follows:  That,  on  the  16th  day  of  Feb- 
ruary, 1883,  and  for  many  years  previous  thereto  and  continually 
since,  plaintiff  has  been  engaged  in  business  as  a  merchant  in  Chatta- 
nooga, Tennessee,  and  op>erating  a  store  on  Market  Street  at  and 
near  the  depot,  car-shed,  railroad  track  and  yard  of  the  defendant,  the 
Western  &  Atlantic  Railroad  Company.  *  .  .  The  defendant,  the 
Western  &  Atlantic  Railroad  Company,  is  a  large  and  wealthy  corpo- 
ration, operating  and  controlling  a  line  of  railroad  leading  from  Chat- 
tanooga, Tennessee,  to  Atlanta,  Georgia.  That  said  corporation 
employs  a  very  large  number  of  hands  both  in  and  out  of  Chatta- 
nooga. .  .  .  Plaintiff  had  built  up  and  was  enjoying,  on  the  day  and 
year  aforesaid,  a  large,  extensive,  and  profitable  business  with  the 
employees  of  all  the  aforesaid  railroads.  .  .  .  The  defendant,  J.  C. 
Anderson,  is  the  general  agent  of  the  defendant  railroad  company 
at  Chattanooga,  having  in  charge  and  controlling  the  employees. 
.  .  .  The  said  defendants,  on  the  day  and  year  aforesaid,  did  make, 
publish,  and  circulate  the  following  scandalous  and  injurious  order, 
threat,  command,  and  paper  writing,  to  wit:  "February  16,  1883. 
J.  T.  Robinson,  Y.  M. — Any  employee  of  this  company  on  Chatta- 
nooga pay-roll  who  trades  with  L.  PajTie  from  thb  date  will  be 
discharged.  Notify  all  in  your  department.  J.  C.  Anderson,  Agent." 
.  .  .  Plaintiff  further  declares  that,  by  reason  of  said  order  and 
command  and  other  means  used  by  defendants,  he  was  brought 
into  reproach,  disrepute,  suspicion,  and  distrust,  and  his  business 
broken  up  and  ruined.  The  employees  of  the  defendant  railroad  com- 
pany, deterred  and  intimidated  by  the  threat  contained  in  said  iUegal 
command  and  order,  quit  trading  with  plaintiff. 

Elder  &  White,  for  Payne.    Cooke  &  Cooke,  for  Railroad  Company. 

Ingersoll,  Sp.  J.  [after  stating  the  case  as  above].  .  .  .  The  full 
scope  of  the  plaintiff's  argument  b:  "The  declaration  sets  up  that 
plaintiff  was  pursuing  a  lawful  business, — that  of  a  merchant;  and  that 
defendants,  out  of  malice  and  ill-will  toward  him,  entered  into  an  un- 
lawful confederation  and  conspiracy  to  break  him  up.  •  •  .  When  a 
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violent  or  malicious  act*  is  done  to  a  man's  occupation,  profession,  or 
way  of  getting  a  livelihood,  then»an  action  lies  in  all  cases."  Lord 
Holt,  in  Keeble  v,  Hickeringill  [antey  No.  843].  ...  To  this  forcible 
statement  of  plaintiff's  case,  defendant's  answer  in  effect  is:  "We 
have  a  right  to  employ,  or  not  to  employ,  when  and  whom  we  choose. 
We  may  discharge  our  employees,  all  or  singly,  whenever  we  choose; 
with  or  without  reason;  because  they  trade  with  plaintiff  or  do  not 
trade  with  him;  and,  if  the  employees  are  injured  or  wronged  thereby, 
they  may  sue;  but  plaintiff  cannot.  .  .  .  Malice  does  not  furnish 
ground  for  civil  action.    Wrongful  acts  alone  are  actionable."  •  .  • 

The  first  question  is:  Is  it  unlawful  for  one  person,  or  a  number  of 
persons  in  a  conspiracy,  to  threaten  to  discharge  employees  if  they 
trade  with  a  certain  merchant?  Would  it  be  unlawful  to  discharge 
them  for  such  reason?  If  not,  it  surely  would  not  be  unlawful  to 
"threaten"  it.  If  the  employees  are  engaged  for  fixed  terms,  it  may 
be  assumed  that  a  discharge  by  the  employer  for  such  a  reason  would 
be  unwarranted  and  would  give  the  employee  an  action  for  breach  of 
contract.  But  no  one  else,  except  a  privy,  could  complain  of  the 
breach  of  contract,  and  the  ground  of  the  employee's  action  would  be 
the  refusal  of  the  employer  to  pay  him  for  the  period  promised  in  the 
contract  of  service.  .  .  . 

If  the  act  is  unlawful,  it  must  be  on  other  grounds  than  breach  of 
contract,  as  that  it  unjustly  deprives  plaintiff  of  customers  and  trade 
to  which  his  fair  dealing  entitles  him,  and  thus  destroys  his  business. 
For  any  one  to  do  this  without  cause  is  censurable  and  unjust.  But 
is  it  legally  wrong?  Is  it  unlawful?  May  I  not  refuse  to  trade  with 
any  one?  May  I  not  forbid  my  family  to  trade  with  any  one?  May 
I  not  dismiss  my  domestic  servant  for  dealing,  or  even  visiting,  where 
I  forbid?  And,  if  my  domestic,  why  not  my  farm-hand,  or  my  me- 
chanic, or  teamster?  And,  if  one  of  them,  then  why  not  all  four?  And, 
if  all  four,  why  not  a  hundred  or  a  thousand  of  them?  The  principle 
is  not  changed  or  affected  by  the  number.  And,  if  it  were,  who  should 
say  how  many  it  would  be  lawful  and  how  many  unlawful  to  forbid? 
Nor  can  it  be  better  determined  by  effect  than  by  number.  To  keep 
away  one  customer  might  not  perceptibly  affect  the  merchant's  trade; 
deprived  of  a  hundred  of  them,  he  might  fail  in  business.  On  the  con- 
trary, my  own  dealings  may  be  so  important  that,  if  I  cease  to  trade 
with  him,  he  must  close  his  doors.  Shall  my  act  in  keeping  away  a 
hundred  of  my  employees  be  unlawful,  because  it  breaks  up  the  mer- 
chant's business,  and  yet  it  be  lawful  for  me  to  accomplish  the  same 
result  by  withholding  my  own  custom?  Obviously,  the  law  can  adopt 
and  maintain  no  such  standards  for  judging  human  conduct;  and 
men  must  be  left,  without  interference,  to  buy  and  sell  where  they 
please,  and  to  discharge  or  retain  employees  at  will  for  good  cause  or 
for  no  cause,  or  even  for  bad  cause,  without  thereby  being  guilty  of  an 
unlawful  act  per  se.    It  is  a  right  which  an  employee  may  exercise  in 
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the  s  ame  way,  to  the  same  extent,  for  the  same  cause  or  want  of  cause 
as  the  employer.  He  may  refuse  to  work  for  a  man  or  company  that 
trades  with  any  obnoxious  person  or  does  other  things  which  he  dis- 
likes. He  may  persuade  his  fellows,  and  the  employe  may  lose  all 
his  hands  and  be  compelled  to  close  his  doors;  or  he  may  yield  to  the 
demand  and  withdraw  his  custom  or  cease  his  dealings,  and  the  ob- 
noxious person  be  thus  injured  or  wrecked  in  business.  .  .  .  Loss 
alone  gives  no  right  of  action.  Great  corporations,  strong  associa- 
tions, and  wealthy  individuals  may  thus  do  great  mischief  and  wrong, 
may  make  and  break  merchants  at  will,  may  crush  out  competition 
'  and  foster  monopolies,  and  thus  greatly  injure  individuals  and  the 
public;  but  power  is  inherent  in  size  and  strength  and  wealth,  and  the 
law  cannot  set  bound  to  it  unless  it  is  exercised  illegally.  .  .  . 

But  plaintiff  says  that  the  defendants  wickedly  and  maliciously 
combined  and  confederated  for  the  unlawful  purpose  of  causing  plain- 
tiff's customers,  by  means  of  threats  and  intimidation,  to  leave  off 
trading  with  him.  .  .  .  The  question  then  is:  Is  an  act  not  unlawful 
rendered  actionable  to  the  one  suffering  injury  therefrom,  because  it 
is  committed  wilfully,  wickedly,  and  maliciously,  and  in  pursuance  of 
a  conspiracy  to  do  the  injury  suffered?  .  .  .  Baron  Parke  said  in 
Stevenson  v,  Newnham,  13  C.  B.  285,  "An  act  which  does  not  amount 
to  a  legal  injury  cannot  be  actionable  because  it  is  done  with  a  bad 
intent."  ...  To  determine,  then,  whether  a  " malicious  act"  is  "wrong- 
ful," in  the  legal  sense,  and  therefore  actionable,  we  must  first  de- 
termine whether  it  is  unlawful.  But,  if  unlawful,  and  injurious,  it  is 
actionable,  irrespective  of  the  motive;  and  whether  malicious  or  not, 
if  not  unlawful  and  injurious,  then  it  is  not  actionable,  even  though 
malicious  and  wicked.  .  .  .  Neither  is  shown  here.  Defendants  have 
merely  warned  their  employees  not  to  trade  with  plaintiff;  if  they  do, 
they  must  give  up  their  employment.  They  had  the  right  to  discharge 
them  on  this  ground.  .  .  .  No  legal  wrong  has  been  done;  therefore 
there  is  no  legal  remedy.  ...  A  majority  of  the  Court,  therefore, 
conclude  that  the  act  done,  .  .  .  though  done  wickedly  and  mali- 
ciously and  in  pursuance  of  a  wicked  design,  is  still  not  actionable, 
because  it  was  not  an  unlawful  act  nor  an  act  done  in  an  unlawful 
manner.  The  report  of  the  referees  will  therefore  be  set  aside,  and 
the  judgment  of  the  Circuit  Court  affirmed. 

Freeman,  J.,  delivered  the  following  dissenting  opinion,  Turnet, 
J.,  concurring:  .  .  .  The  sound  principle,  I  think,  is  stated  by  Mr. 
Addison — a  writer  of  accredited  reputation — ^in  his  work  on  Torts, 
page  20: 

"Injuries  to  property,  indirectly  brought  about  by  meDAoes,  false  repre- 
sentation or  fraud,  create  as  valid  a  cause  of  action  as  any  direct  injury  from 
force  or  trespass.  Thus  if  the  plaintiff's  tenants  have  been  driven  away  from 
their  holdings  by  the  menaces  of  the  defendant,  damages  are  reooverable  for 
the  wrong  done."  .  .  • 
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.  •  •  It  is  argued  that  a  man  ought  to  have  the  right  to  say  where  his 
employees  shall  trade.  I  do  not  recognize  any  such  right.  .  .  .  This 
is  not  in  any  way  to  interfere  with  the  legal  right  to  discharge  an  em- 
ployee for  good  cause,  or  without  any  reason  assigned  if  the  contract 
justifies  ity  but  only  that  he  shall  not  do  this  solely  for  the  purpose  of 
injury  to  another,  or  hold  the  threat  over  the  employee  in  terrorem  to 
fetter  the  freedom  of  the  employee,  and  for  the  purpose  of  injuring  an 
obnoxious  party.  Such  conduct  is  not  justifiable  in  morab,  and  ought 
not  to  be  in  law,  and,  when  the  injury  is  done  as  averred  in  this  case, 
the  party  should  respond  in  damages. 


846.    TUTTLE  it  BUCK 
Supreme  Court  of  Minnesota.    1909 

107  Minn.  145,  119  N,  W.  946 

Action  in  the  District  Court  for  Wright  County  to  recover  $10,000 
damages.  Defendant  demurred  to  the  complaint  on  the  ground  it 
did  not  state  a  cause  of  action.  From  an  order  of  Buchham,  J.  over- 
ruling the  demurrer,  defendant  appealed.  Affirmed.  This  appeal  was 
from  an  order  overruling  a  general  demurrer  to  a  complaint  in  which 
the  plaintiff  alleged:  That  for  more  than  ten  years  last  past  he  has 
been  and  still  is  a  barber  by  trade,  and  engaged  in  business  as  such  in 
the  village  of  Howard  Lake,  Minnesota,  where  he  resides,  owning  and 
operating  a  shop  for  the  purpose  of  his  said  trade.  That  until  the 
injury  hereinafter  complained  of  his  said  business  was  prosperous, 
and  plaintiff  was  enabled  thereby  to  comfortably  maintain  himself 
and  family  out  of  the  income  and  profits  thereof,  and  also  to  save  a 
considerable  sum  per  annum,  to  wit,  about  $800.  That  the  defend- 
ant, during  the  period  of  about  twelve  months  last  past,  has  wrong- 
fully, unlawfully,  and  maliciously  endeavored  to  destroy  plaintiff's 
said  business,  and  compel  plaintiff  to  abandon  the  same.  That  to  that 
end  he  has  persistently  and  systematically  sought,  by  false  and  ma- 
licious reports  and  accusations  of  and  concerning  the  plaintiff,  by 
personally  soliciting  and  urging  plaintiff's  patrons  no  longer  to  employ 
plaintiff,  by  threats  of  his  personal  displeasure,  and  by  various  other 
unlawful  means  and  devices,  to  induce,  and  has  thereby  induced,  many 
of  said  patrons  to  withhold  from  plaintiff  the  employment  by  them 
formerly  given.  That  defendant  is  possessed  of  large  means,  and  is 
engaged  in  the  business  of  a  banker  in  said  village  of  Howard  Lake, 
at  Dassel,  Minnesota,  and  at  divers  others  places,  and  is  nowise  in- 
terested in  the  occupation  of  a  barber;  yet  in  the  pursuance  of  the 
wicked,  malicious,  and  unlawful  purpose  aforesaid,  and  for  the  sole  and 
only  purpose  of  injuring  the  trade  of  the  plaintiff,  and  of  accomplish- 
ing his  purpose  and  threats  of  ruining  the  plaintiff's  said  business  and 
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driving  him  out  of  said  village,  the  defendant  fitted  up  and  furnished 
a  barber  shop  in  said  village  for  conducting  the  trade  of  barbering. 
That  failing  to  induce  any  barber  to  occupy  said  shop  on  his  own  ac- 
count, though  offered  at  nominal  rentfil,  Baid  defendant,  with  the 
wrongful  and  malicious  purpose  aforesaid,  and  not  otherwise,  has 
during  the  time  herein  stated  hired  two  barbers  in  succession  for  a 
stated  salary,  paid  by  him,  to  occupy  said  shop,  and  to  serve  so  many 
of  plaintiff's  patrons  as  said  defendant  has  been  or  may  be  able  by  the 
means  aforesaid  to  direct  from  plaintiff's  shop.  That  at  the  present 
time  a  barber  so  employed  and  paid  by  the  defendant  is  occupying  and 
nominally  conducting  the  shop  thus  fitted  and  furnished  by  the  de- 
fendant, without  paying  any  rent  therefor,  and  under  an  agreement 
with  defendant  whereby  the  income  of  said  shop  is  required  to  be  paid 
to  defendant,  and  b  so  paid  in  partial  return  for  his  wages.  That  all 
of  said  things  were  and  are  done  by  defendant  with  the  sole  design  of 
injuring  the  plaintiff  and  of  destroying  his  said  business,  and  not  for 
the  purpose  of  serving  any  legitimate  interest  of  his  own.  That  by 
reason  of  the  great  wealth  and  prominence  of  the  defendant,  and  the 
personal  and  financial  influence  consequent  thereon,  he  has  by  the 
means  aforesaid,  and  through  other  unlawful  means  and  de\aces  by 
him  employed,  materially  injured  the  business  of  the  plaintiff,  has 
largely  reduced  the  income  and  profits  thereof,  and  intends  and  threat- 
ens to  destroy  the  same  altogether,  to  plaintiff's  damage  in  the  sum 
of  $10,000. 

Hall  &  KoUiner,  for  appellant.  .  .  .  Defendant's  act  was  "  damnum 
absque  injuria."  .  .  .  The  motive  of  competition  is  immaterial.  .  .  . 

F.  E,  Latham  and  Daniel  Fish,  for  respondent.  The  rule  of  fair 
play  is  more  and  more  enforced  by  the  Courts.  .  .  . 

Elliott,  J.  [after  stating  the  facts  as  above].  It  has  been  said  that 
the  law  deals  only  with  externals,  and  that  a  lawful  act  cannot  be  made 
the  foundation  of  an  action  because  it  was  done  with  an  evil  motive. 
In  Allen  v.  Flood  (1898),  A.  C.  1,  151  [supra,  No.  845],  Lord  Watson 
said  that,  except  with  regard  to  crimes,  the  law, does  not  take  into 
account  motives  as  constituting  an  element  of  civil  wrong.  In  Mayor 
of  Bradford  v.  Pickles  (1895),  A.  C.  587,  Lord  Halsbury  stated  that 
if  the  act  was  lawful,  "  however  ill  the  motive  might  be,  he  had  a  right 
to  do  it."  In  Raycroft  v,  Tayntor,  68  Vt.  219,  35  Atl.  63,  the  Court 
said  that,  "when  one  exercises  a  legal  right  only,  the  motive  which 
actuates  him  is  immaterial."  In  Jenkins  v.  Fowler,  24  Pa.  St.  308, 
Mr.  Justice  Black  said  that  "  malicious  motives  make  a  bad  act  worse, 
but  they  cannot  make  that  wrong  which,  in  its  own  essence,  is  law- 
ful." .  .  .  Such  generalizations  are  of  little  value  in  determining  con- 
crete cases.  They  may  state  the  truth,  but  not  the  whole  truth.  Each 
word  and  phrase  used  therein  may  require  definition  and  limitation. 
Thus,  before  we  can  apply  Judge  Black's  language  to  a  particular  case, 
we  must  determine  what  act  is  "in  its  own  essence  lawful."    What 
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did  Lord  Haiabury  mean  by  the  words  ** lawful  act"?  What  is 
meant  by  "exercising  a  legal  right"?  It  is  not  at  all  correct  to  say 
that  the  motive  With  which  an  act  is  done  is  always  immaterial,  pro- 
viding the  act  itself  is  not  unlawful.  Numerous  illustrations  of  the 
contrary  will  be  found  in  the  civil  as  well  as  the  criminal  law.  We 
do  not  intend  to  enter  upon  an  elaborate  discussion  of  the  subject,  or 
become  entangled  in  the  subtleties  connected  with  the  words  "  malice" 
and  "malicious."  W^e  are  not  able  to  accept  without  limitations  the 
doctrine  above  referred  to,  but  at  this  tiihe  content  ourselves  with  a 
brief  reference  to  some  general  principles. 

It  must  be  remembered  that  the  common  law  is  the  result  of  growth, 
and  that  its  development  has  been  determined  by  the  social  needs  of 
the  community  which  it  governs.  It  is  the  resultant  of  conflicting 
social  forces,  and  those  forces  which  are  for  the  time  dominant  leave 
their  impress  upon  the  law.  It  is  of  judicial  origin,  and  seeks  to  es- 
tablish doctrines  and  rules  for  the  determination,  protection,  and  en- 
forcement of  legal  rights.  Manifestly,  it  must  change  as  society 
changes  and  new  rights  are  recognized.  To  be  an  efficient  instru- 
ment, and  not  a  mere  abstraction,  it  must  gradually  adapt  itself  to 
changed  conditions.  Necessarily,  its  form  and  substance  have  been 
greatly  a£Pected  by  prevalent  economic  theories.  For  generations 
there  has  been  a  practical  agreement  upon  the  proposition  that  com- 
petition in  trade  and  business  is  desirable,  and  this  idea  has  found  ex- 
pression in  the  decisions  of  the  Courts  as  well  as  in  statutes.  But  it 
has  led  to  grievous  and  manifold  wrongs  to  individuals,  and  many 
Courts  have  manifested  an  earnest  desire  to  protect  the  individual 
from  the  evils  which  result  from  unrestrained  business  competition. 
The  problem  has  been  to  so  adjust  matters  as  to  preserve  the  prin- 
ciple of  competition  and  yet  guard  against  its  abuse  to  the  unnecessary 
injury  to  the  individual.  So  the  principle  that  a  man  may  use  his 
own  property  according  to  his  own  needs  and  desires,  while  true  in 
the  abstract,  is  subject  to  many  limitations  in  the  concrete.  Men 
cannot  always,  in  civilized  society,  be  allowed  to  use  their  own  prop- 
erty as  their  interests  or  desires  may  dictate  without  reference  to  the 
fact  that  they  have  neighbors  whose  rights  are  as  sacred  as  their  own. 
The  existence  and  well-being  of  society  require  that  each  and  every 
person  shall  conduct  himself  consistently  with  the  fact  that  he  is  a 
social  and  reasonable  person.  The  purpose  for  which  a  man  is  using  his 
own  property  may  thus  sometimes  determine  his  rights.  ...  In  Plant 
9.  Woods,  176  Mass.  492,  57  N.  £.  1011,  Mr.  Justice  Hammond  said: 

''It  IB  said  also  that,  where  one  has  the  lawful  right  to  do  a  thing,  the  motive 
by  which  he  is  actuated  is  inunaterial.  One  form  of  this  statement  appears  in 
the  first  headnote  in  Allen  v.  Flood  {ante,  No.  844],  as  reported  in  (1898) 
A.  C.  1,  as  follows:  'An  act  lawful  in  itself  is  not  converted  by  a  malicious  or 
bad  motive  into  an  unlawful  act  so  as  to  make  the  doer  of  the  act  liable  to 
a  civil  action.'    If  the  meaning  of  this  and  similar  expressions  is  that  where 
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a  person  has  the  lawful  right  to  do  a  thing  irrespective  of  his  motiye,  his  motive 
is  immaterial,  the  proposition  is  a  mere  truism.  If,  however,  the  meaning  is 
that  where  a  person,  if  actuated  by  one  kind  of  a  motive,  has  a  lawful  right  to 
do  a  thing,  the  act  is  lawful  wh«i  done  under  any  conceivable  motive,  or  that 
an  act  lawful  under  one  set  of  circumstances  is  therefore  lawful  under  every 
conceivable  set  of  circumstances,  the  proposition  does  not  commend  itself  to 
us  as  either  logically  or  legally  accurate."  .  .  . 

•  .  •  It  is  freely  conceded  that  there  are  many  decisions  contrary 
to  this  view;  but,  when  carried  to  the  extent  contended  for  by  the 
appellant,  we  think  they  are  unsafe,  unsound,  and  ill -adapted  to 
modem  conditions.  To  divert  to  one's  self  the  customers  of  a  busi- 
ness rival  by  the  offer  of  goods  at  lower  prices  is  in  general  a  legiti- 
mate mode  of  serving  one's  own  interest,  and  justifiable  as  fair  compe- 
tition. But  when  a  man  starts  an  opposition  place  of  business,  not 
for  the  sake  of  profit  to  himself,  but  regardless  of  loss  to  himself  and 
for  the  sole  purpose  of  driving  his  competitor  out  of  business,  and 
with  the  intention  of  himself  retiring  upon  the  accomplishment  of 
his  malevolent  purpose,  he  is  guilty  of  a  wanton  wrong  and  an  ac- 
tionable tort.  In  such  a  case  he  would  not  be  exercising  his  legal  right 
or  doing  an  act  which  can  be  judged  separately  from  the  motive  which 
actuated  him.  To  call  such  conduct  competition  is  a  perversion  of 
terms.  It  is  simply  the  application  of  force  without  legal  justification, 
which  in  its  moral  quality  may  be  no  better  than  highway  robbery. 

Nevertheless,  in  the  opinion  of  the  writer  this  complaint  is  insuffi- 
cient. It  is  not  claimed  that  it  states  a  cause  of  action  for  slander. 
No  question  of  conspiracy  or  combination  is  involved.  Stripped  of  the 
adjectives  and  the  statement  that  what  was  done  was  for  the  sole  pur- 
pose of  injuring  the  plaintiff,  and  not  for  the  purpose  of  serving  a  legit- 
imate purpose  of  the  defendant,  the  complaint  states  facts  which  in 
themselves  amount  only  to  an  ordinary  every-day  business  transaction. 
There  is  no  allegation  that  the  defendant  was  intentionally  running  the 
business  at  a  financial  loss  to  himself,  or  that  after  driving  the  plaintiff 
out  of  business  the  defendant  closed  up  or  intended  to  close  up  his 
shop.  From  all  that  appears  from  the  complaint  he  may  have  opened 
the  barber  shop,  energetically  sought  business  from  his  acquaintances 
and  the  customers  of  the  plaintiff,  and  as  a  result  of  his  enterprise  and 
command  of  capital  obtained  it,  with  the  result  that  the  plaintiff, 
from  want  of  capital,  acquaintance,  or  enterprise,  was  unable  to  stand 
the  competition  and  was  thus  driven  out  of  business.  The  facts  thus 
alleged  do  not,  in  my  opinion,  in  themselves,  without  reference  to  the 
way  in  which  they  are  characterized  by  the  pleader,  tend  to  show  a 
malicious  and  wanton  wrong  to  the  plaintiff. 

A  majority  of  the  justices,  however,  are  of  the  opinion  that,  on  the 
principle  declared  in  the  foregoing  opinion,  the  complaint  states  a  cause 
of  action,  and  the  order  is  therefore  affirmed.  Affirmed, 

Jagqabd,  J.,  dissents. 
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847.  Kabges  Furnituhe  Co.  v.  Amalgamated  Woodworkebs,  Local 
Union  No.  131.  (1905.  166  Ind.  421,  76  N.  E.  877.)  Hadlby,  J.  With 
respect  to  the  right  to  persuade,  the  clear  weight  of  authority  is  to  the  ef- 
fect that  so  long  as  a  moving  party  does  not  exceed  his  absolute  legal  rights, 
and  so  does  not  invade  the  absolute  rights  of  another,  he  may  do  as  he  pleases, 
and  may  persuade  others  to  do  like  him.  To  illustrate:  A  resides  in  a  populous, 
reffldential  part  of  the  dty.  B  has  established  a  saloon  in  the  same  square. 
Keeping  a  saloon  there  is  lawful  business.  Many  of  the  neighbors  patronize 
the  saloon,  and  the  business  prospers.  A  disapproves  of  the  business  in  that 
place,  and  withholds  his  patronage.  He  has  the  absolute  right  to  withhold 
it.  The  other  neighbors  have  the  absolute  right  to  bestow  theirs.  B  has  no 
absolute  right  to  the  patronage  of  either,  and  without  patronage  will  fail  in 
business.  Here  it  is  plain  that  A  has  the  absolute  right  to  stand  on  the  street 
comer  and  note  all  his  neighbors  who  enter  and  leave  the  saloon,  hail  them 
on  the  street,  or  visit  them  at  their  respective  homes  and  by  argument  and 
persuasion  (they  being  willing  to  listen)  endeavor  to  induce  them  to  cease 
their  patronage.  A's  object  is  to  make  B's  business  unprofitable  and  losing, 
and  thus  compel  him  to  move  away,  and  improve  the  peace  and  attractiveness 
of  A's  neighborhood.  Now,  if  A  converts  all  of  his  neighbors  to  his  course  of 
conduct  by  alignment,  reason,  entreaty,  and  other  fair  and  proper  means,  and 
thereby  efifects  the  suppression  of  the  saloon  and  financial  ruin  of  B,  it  is 
damnum  absque  injuria.  ... 


848.    VEGELAHN  «.  GUNTNER 
Supreme  Judicial  Court  of  Massachusettb.    1896 

167  Ma88,  02,  44  N.  E,  1077 

Bill  in  equity,  filed  December  7,  1894,  against  fourteen  individual 
defendants  and  two  trades-unions,  alleging  that  the  plaintiff  was  en- 
gaged in  business  as  a  manufacturer  of  furniture,  in  the  premises 
numbered  141,  143,  145,  and  147  North  Street,  in  Boston,  and  em- 
ployed a  large  number  of  men  in  carrying  on  his  business  there,  that 
there  were  in  Boston  certain  associations  named  as  defendants,  which 
were  composed  of  persons  engaged  in  similar  occupations  to  that  of 
the  individual  defendants,  of  whom  the  defendant  Guntner  was  agent. 
.  .  •  The  prayer  of  the  bill  was  that  the  defendants  might  be  restrained 
from  visiting,  or  causing  other  persons  to  visit,  the  premises  occupied 
by  the  plaintiff,  or  from  stopping  or  remaining  in  the  vicinity  of  the 
premises  for  the  purpose  of  interfering  with  the  workmen  of  the  plain- 
tiff or  any  person  who  might  desire  to  enter  his  employment,  or  by  in- 
timidation, insults,  or  threats  from  inducing  any  person  in  the  em* 
ployment  of  the  plaintiff  to  leave,  or  any  person  to  refrain  from  enter- 
ing into,  such  employment. 

The  following  decree  was  entered  at  a  preliminary  hearing  upon 
the  biU:  ''This  cause  came  on  to  be  heard  upon  the  plaintiff's  motion 
for  a  temporary  injunction;  and  after  due  hearing,  at  which  the  sev- 
eral defendants  were  represented  by  counsel,  it  is  ordered,  adjudged. 
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and  decreed  that  an  injunction  issue  pendente  lite,  to  remain  in  force 
until  the  further  order  of  this  court,  or  of  some  justice  thereof,  re- 
straining the  respondents  and  each  and  every  of  them,  their  agents 
and  servants,  from  interfering  with  the  plaintiff's  business  [1]  6y 
pairoling  the  sidewalk  or  street  in  front  or  in  the  vicinity  of  the  premises 
occupied  by  him,  for  the  purpose  of  preventing  any  person  or  persons 
who  ruyw  are  or  mxiy  hereafter  be  in  his  employment,  or  desirous  of  enier- 
ing  the  same,  from  entering  it  or  continuing  in  it;  [2]  or  by  obstruct- 
ing or  interfering  with  sudi  persons,  or  any  others,  in  entering  or  leav- 
ing the  plaintiff's  said  premises;  [3]  or  by  intimidating,  by  threats 
or  otherwise,  any  person  or  persons  who  now  are  or  may  hereafter  be 
in  the  employment  of  the  plaintiff,  or  desirous  of  entering  the  same, 
from  entering  it,  or  continuing  in  it;  [4]  or  by  any  scheme  or  conspir- 
acy among  themselves  or  with  others,  organized  for  the  purpose  of 
annoying,  hindering,  interfering  with,  or  preventing  any  person  or 
persons  who  now  are  or  may  hereafter  he  in  the  employment  of  the 
plaintiff,  or  desirous  of  entering  the  same,  from  entering  it  or  from  con- 
tinuing therein."  ^  * 

Hearing  upon  the  bill  and  answers  before  Holmes,  J.,  who  reported 
the  case  for  the  consideration  of  the  full  court,  as  follows: — 

"The  facts  admitted  or  proved  are  that,  following  upon  a  strike  of 
the  plaintiff's  workmen,  the  defendants  have  conspired  to  prevent  the 
plaintiff  from  getting  workmen,  and  thereby  to  prevent  him  from 
carrying  on  his  business  unless  and  until  he  will  adopt  a  schedule  of 
prices  which  has  been  exhibited  to  him,  and  for  the  purpose  of  com- 
pelling him  to  accede  to  that  schedule,  but  for  no  other  purpose.  If 
he  adopts  that  schedule  he  will  not  be  interfered  with  further.  The 
means  adopted  for  preventing  the  plaintiff  from  getting  workmen  are, 
(1)  in  the  first  place,  persuasion  and  social  pressure.  And  these  means 
are  sufficient  to  affect  the  plaintiff  disadvantageously,  although  it 
does  not  appear,  if  that  be  material,  that  they  are  sufficient  to  crush 
him.  I  ruled  that  the  employment  of  these  means  for  the  said  pur- 
pose was  lawful,  and  for  that  reason  refused  an  injunction  against  the 
employment  of  them.  If  the  ruling  was  wrong,  I  find  that  an  injunc- 
tion ought  to  be  granted. 

"  (2)  I  find,  also,  that,  as  a  further  means  for  accomplishing  the 
desired  end,  threats  of  personal  injury  or  unlawful  harm  were  con- 
veyed to  persons  seeking  employment  or  employed,  although  no  actual 
violence  was  used  beyond  a  technical  battery,  and  although  the  threats 
were  a  good  deal  disguised,  and  express  words  were  avoided.  It  ap- 
peared to  me  that  there  was  danger  of  similar  acts  in  the  future.  I 
ruled  that  conduct  of  this  kind  should  be  enjoined. 

''The  defendants  established  a  patrol  of  two  men  in  front  of  the 

^  [The  clauses  of  the  preliminary  and  the  final  decrees  are  here  numbered  and 
italicized  to  show  the  difference  in  tenor.  —  Ed.] 
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plaintiff's  factory,  as  one  of  the  instrumentalities  of  their  plan.  The 
patrol  was  changed  every  hour,  and  continued  from  half-past  six  in 
the  morning  until  half -past  five  in  the  afternoon,  on  one  of  the  busy 
streets  of  Boston.  The  number  of  men  was  greater  at  times,  and  at 
times  showed  some  little  inclination  to  stop  the  plaintiff's  door,  which 
was  not  serious,  but  seemed  to  me  proper  to  be  enjoined.  The  patrol 
proper  at  times  went  further  than  simple  advice,  not  obtruded  beyond 
the  point  where  the  other  person  was  willing  to  listen,  and  conduct  of 
that  sort  is  covered  by  (2)  above,  but  its  main  purpose  was  in  aid  of 
the  plan  held  lawful  in  (1)  above.  I  was  satisfied  that  there  was  prob- 
ability of  the  patrol  being  continued,  if  not  enjoined.  I  ruled  that 
the  patrol,  so  far  as  it  confined  itself  to  persuasion  and  giving  notice 
of  the  strike,  was  not  unlawful,  and  limited  the  injunction  accord- 
ingly. 

"  [3]  There  was  some  evidence  of  persuasion  to  break  existing  con- 
tracts.   I  ruled  that  this  was  unlawful,  and  should  be  enjoined. 

"I  made  the  final  decree  appended  hereto.  If,  on  the  foregoing 
facts,  it  ought  to  be  reversed  or  modified,  such  decree  is  to  be  entered 
as  the  full  court  may  think  proper;  otherwise,  the  decree  is  to  stand.'' 

The  final  decree  was  as  follows:  ''This  cause  came  on  to  be  heard, 
and  was  argued  by  counsel;  and  thereupon,  on  consideration  thereof, 
it  is  ordered,  adjudged,  and  decreed  that  the  defendants,  and  each  and 
every  of  them,  their  agents  and  servants,  be  restrained  and  enjoined 
from  interfering  with  the  plaintiff's  business,  [2]  by  obstructing  or 
physically  interfering  with  any  persons  in  entering  or  leaving  the  plain- 
tiff's premises  numbered  141, 143, 145, 147  North  Street  in  said  Boston, 
[3]  or  by  intimidating,  by  threats,  express  or  implied,  of  violence  or 
physiccd  harm  to  body  or  property,  any  person  or  persons  who  now  are 
or  hereafter  may  be  in  the  employment  of  the  plaintiff,  or  desirous 
of  entering  the  same,  from  entering  or  continuing  in  it,  [4]  or  by  in  any 
way  hindering,  interfering  with,  or  preventing  any  person  or  persons 
who  now  are  in  the  employment  of  the  plaintiff  from  continuing  therein, 
80  long  as  they  may  be  bound  so  to  do  by  lawfvl  contract.** 

The  case  was  argued  at  the  bar  in  March,  1896,  and  afterwards  was 
submitted  on  briefs  to  all  the  judges. 

T.  H.  Russell,  for  the  defendants. 

£.  B.  Hale,  for  the  plaintiff. 

Allen,  J.  The  principal  question  in  this  case  is  whether  the  de- 
fendants should  be  enjoined  against  maintaining  the  patrol.  .  .  . 

1.  The  patrol  was  maintained  as  one  of  the  means  of  carrying  out  the 
defendants'  plan,  and  it  was  used  in  combination  with  social  pressing, 
threats  of  personal  injury  or  unlawful  harm,  and  persuasion  to  break 
existing  contracts.  It  was  thus  one  means  of  intimidation  indirectly 
to  the  plaintiff,  and  directly  to  persons  actually  employed,  or  seeking 
to  be  employed,  by  the  plaintiff,  and  of  rendering  such  employment 
unpleasant  or  intolerable  to  such  persons.    Such  an  act  is  an  unlaw- 
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ful  interference  with  the  rights  both  of  employer  and  of  employed. 
No  one  can  lawfully  interfere  by  force  or  intimidation  to  prevent 
employers  or  persons  employed  or  wishing  to  be  employed  from  the 
exercise  of  these  rights.  In  Massachusetts,  as  in  some  other  States, 
it  is  even  made  a  criminal  offence  for  one  by  intimidation  or  force  to 
prevent  or  seek  to  prevent  a  person  from  entering  into  or  continuing 
in  the  employment  of  a  person  or  corporation.  Pub.  Sts.  c.  74,  §  2. 
Intimidation  is  not  limited  to  threats  of  violence  or  of  physical  injury 
to  person  or  property.  It  has  a  broader  signification,  and  there  also 
may  be  a  moral  intimidation  which  is  illegal.  Patroling  or  picketing, 
under  the  circumstances  stated  in  the  report,  has  elements  of  intimi- 
dation like  those  which  were  found  to  exist  in  Sherry  v,  Perkins,  147 
Mass.  212. 

2.  The  defendants  contend  that  these  acts  were  justifiable,  because 
they  were  only  seeking  to  secure  better  wages  for  themselves  by  com- 
pelling the  plaintiff  to  accept  their  schedule  of  wages.  This  motive 
or  purpose  does  not  justify  maintaining  a  patrol  in  front  of  the  plain- 
tiff's premises,  as  a  means  of  carrying  out  their  conspiracy.  A  com- 
bination among  persons  merely  to  regulate  their  own  conduct  is  within 
allowable  competition,  and  b  lawful,  although  others  may  be  indi- 
rectly affected  thereby.  But  a  combination  to  do  injurious  acts  ex- 
pressly directed  to  another,  by  way  of  intimidation  or  constraint, 
either  of  himself  or  of  persons  employed  or  seeking  to  be  employed 
by  him,  is  outside  of  allowable  competition,  and  is  unlitwful.  The 
present  case  f  alb  within  the  latter  class. 

3.  A  question  is  also  presented  whether  the  court  should  enjoin  such 
interference  with  persons  in  the  employment  of  the  plaintiff  who  are 
not  bound  by  contract  to  remain  with  him,  or  with  persons  who  are 
not  under  any  existing  contract,  but  who  are  seeking  or  intending  to 
enter  into  his  employment.  A  conspiracy  to  interfere  with  the  plain- 
tiff's business  by  means  of  threats  and  intimidation,  and  by  maintain- 
ing a  patrol  in  front  of  his  premises  in  order  to  prevent  persons  from 
entering  his  employment,  or  in  order  to  prevent  persons  who  are  in 
his  employment  from  continuing  therein,  is  unlawful,  even  though 
such  persons  are  not  bound  by  contract  to  enter  into  or  to  continue 
in  his  employment;  and  the  injunction  should  not  be  so  limited  as  to 
relate  only  to  persons  who  are  bound  by  easting  contracts.  Walker 
V.  Cronin,  107  Mass.  555,  565;  Carew  v.  Rutherford,  106  Mass.  1; 
Sherry  v.  Perkins,  147  Mass.  212;  Temperton  «.  Russell  [1893],  1  Q.  B. 
715,  728,  731;  Flood  «.  Jackson,  11  L.  T.  R.  276. 

In  the  opinion  of  a  majority  of  the  Court  the  injunction  should  be 
in  the  form  originally  issued.  So  ordered, 

FiEU>,  C.  J.  [dissenting].  The  decree  entered  by  Mr.  Justice 
Holmes  should  be  affirmed  without  modification. 

Holmes,  J.  [dissenting].  In  a  case  like  the  present  it  seems  to  me 
that,  whatever  the  true  result  may  be,  it  will  be  of  advantage  to  sound 
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thinking  to  have  the  less  popular  view  of  the  law  stated,  and  therefore, 
although  when  I  have  been  unable  to  bring  my  brethren  to  share  my 
convictions  my  almost  invariable  practice  is  to  defer  to  them  in  silence, 
I  depart  from  that  practice  in  this  case,  notwithstanding  my  unwilling- 
ness to  do  so  in  support  of  an  already  rendered  judgment  of  my  own. 

1.  In  the  first  place,  a  word  or  two  should  be  said  as  to  the  meaning 
of  the  report  •  •  •  to  be  construed,  and  that,  if  they  were  not  prepared 
to  do  so,  they  would  give  an  opportunity  to  the  defendants  to  have  it 
amended  in  accordance  with  what  I  state  my  meaning  to  be.  .  .  • 
The  defendants  are  enjoined  by  the  final  decree  from  intimidating  by 
threats,  express  or  implied,  of  physical  harm  to  body  or  property,  any 
person  who  may  be  desirous  of  entering  into  the  employment  of  the 
plaintifiF  so  far  as  to  prevent  him  from  entering  the  same.  .  .  .  The 
important  difference  between  the  preliminary  and  the  final  injunction 
is  that  the  former  goes  further,  and  forbids  the  defendants  to  interfere 
with  the  plaintiff's  business  ''by  any  scheme  •  •  •  organized  for  the 
purpose  of  •  •  •  preventing  any  person  or  persons  who  now  are  or  may 
hereafter  be  •  •  •  desirous  of  entering  tiie  [plaintiff's  employment] 
from  entering  it."  It  appears  to  me  that  the  judgment  of  the  ma- 
jority turns  in  part  on  the  assumption  that  the  patrol  necessarily  carries 
with  it  d^hreat  of  bodily  harm.  That  assumption  I  think  unwarranted, 
for  the  reasons  which  I  have  given.  Furthermore,  it  cannot  be  said, 
I  think,  that  two  men  walking  together  up  and  down  a  sidewalk  and 
speaking  to  those  who  enter  a  certain  shop  do  necessarily  and  always 
thereby  convey  a  threat  of  force.  I  do  not  think  it  possible  to  dis- 
criminate, and  to  say  that  two  workmen,  or  even  two  representatives  of 
an  organization  of  workmen,  do  so, — espedaDy  when  they  are,  and  are 
known  to  be,  under  the  injunction  of  thb  Court  not  to  do  so.  With 
this  I  pass  to  the  real  difference  between  the  interlocutory  and  the 
final  decree. 

2.  I  agree,  whatever  may  be  the  law  in  the  case  of  a  single  defendant. 
Rice  V.  Albee,  164  Mass.  88,  that  when  a  plaintiff  proves  that  several 
persons  have  combined  and  conspired  to  injure  his  business,  and  have 
done  acts  producing  that  effect,  he  shows  temporal  damage  and  a  cause 
of  action,  unless  the  facts  disclose,  or  the  defendants  prove,  some 
ground  of  excuse  or  justification.  And  I  take  it  to  be  settled,  and 
rightly  settled,  that  doing  that  damage  by  combined  persuasion  is 
actionable,  as  well  as  doing  it  by  falsehood  or  by  force.  Walker  v. 
Cronin,  107  Mass.  555;  Morasse  v,  Brochu,  151  Mass.  567;  Tasker  «. 
Stanley,  153  Mass.  148. 

Nevertheless,  in  numberless  instances  the  law  warrants  the  inten- 
tional infliction  of  temporal  damage  because  it  regards  it  as  justified. 
It  is  on  the  question  of  what  shall  amount  to  a  justification,  and  more 
especially  on  the  nature  of  the  considerations  which  really  determine 
or  ought  to  determine  the  answer  to  that  question,  that  judicial  rea- 
soning seems  to  me  often  to  be  inadequate.     The  true  grounds  of 
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decision  are  considerations  ol  policy  and  of  social  advantage,  and  it  is 
vain  to  suppose  that  solutions  can  be  attained  merely  by  logic  and 
the  general  propositions  of  law  which  nobody  disputes.  Propositions 
as  to  public  policy  rarely  are  unanimously  accepted,  and  still  more 
rarely,  if  ever,  are  capable  of  unanswerable  proof.  Hiey  require  a 
special  training  to  enable  any  one  even  to  form  an  intelligent  opinion 
about  them.  In  the  early  stages  of  law,  at  least,  they  generally  are 
acted  on  rather  as  inarticulate  instincts  than  as  definite  ideas  for 
which  a  rational  defence  is  ready. 

To  illustrate  what  I  have  said  in  the  last  paragraph,  it  has  been 
the  law  for  centuries  that  a  man  may  set  up  a  business  in  a  country 
town  too  small  to  support  more  than  one,  although  he  expects  and 
intends  thereby  to  ruin  some  one  already  there,  and  succeeds  in  his 
intent.  In  such  a  case  he  is  not  held  to  act  ''imlawfully  and  without 
justifiable  cause,"  as  was  alleged  in  Walker  v.  Cronin  and  Rice  v.  Albee. 
The  reason,  of  course,  is  that  the  doctrine  generally  has  been  accepted 
that  free  competition  is  worth  more  to  society  than  it  costs,  and  that 
on  this  ground  the  infliction  of  the  damage  is  privileged.  Common- 
wealth D.  Hunt,  4  Met.  Ill,  134.  Yet  even  this  proposition  nowadays 
is  disputed  by  a  considerable  body  of  persons,  including  many  whose 
intelligence  is  not  to  be  denied,  little  as  we  may  agree  with  them.  .  .  . 

I  have  seen  the  suggestion  made  that  the  conflict  between  employers 
and  employed  is  not  competition.  But  I  venture  to  assume  that  none 
of  my  brethren  would  rely  on  that  suggestion.  If  the  policy  on  which 
our  law  is  founded  is  too  narrowly  expressed  in  the  term  free  compe- 
tition, we  may  substitute  free  struggle  for  life.  Certainly  the  policy 
is  not  limited  to  struggles  between  persons  of  the  same  dass  competing 
for  the  same  end.  -  It  applies  to  all  conflicts  of  temporal  interests. 

I  have  chosen  this  illustration  partly  with  reference  to  what  I  have 
to  say  next.  It  shows,  without  the  need  of  further  authority,  that  the 
policy  of  allowing  free  competition  justifies  the  intenUonal  inflicting 
of  temporal  damage,  including  the  damage  of  interference  with  a  man's 
business,  by  some  means,  when  the  damage  is  done  not  for  its  own 
sake,  but  as  an  instrumentality  in  reaching  the  end  of  victory  in  the 
battle  of  trade.  In  such  a  case  it  cannot  matter  whether  the  plain- 
tiff is  the  only  rival  of  the  defendant,  and  so  is  aimed  at  specifically, 
or  is  one  of  a  class  all  of  whom  are  hit. 

3.  The  only  debatable  ground  is  the  nature  of  the  means  by  which 
such  damage  may  be  inflicted.  We  all  agree  that  it  cannot  be  done  by 
force  or  threats  of  force.  We  all  agree,  I  presume,  that  it  may  be 
done  by  persuasion  to  leave  a  rival's  shop  and  come  to  the  defendant's. 
It  may  be  done  by  the  refusal  or  withdrawal  of  various  pecuniary  ad- 
vantages which,  apart  from  this  consequence,  are  within  the  defend- 
ant's lawful  control.  It  may  be  done  by  the  withdrawal,  or  threat  to 
withdraw,  such  advantages  from  third  persons  who  have  a  right  to  deal 
or  not  to  deal  with  the  plaintiff,  as  a  means  of  inducing  them  not  to 
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deal  with  him  either  as  customers  or  servants.  Commonwealth  v. 
Hunt,  4  Met.  Ill,  132,  133;  Bowen  v.  Matheson,  14  Allen,  499;  Hey- 
wood  V.  Tillson,  75  Maine,  225;  Mogul  Steamship  Co.  v.  McGregor, 
[1892]  A.  C.  25. 

4.  .  .  .  But  there  is  a  notion  which  latterly  has  been  insisted  on  a 
good  deal,  that  a  combination  of  persons  to  do  what  any  one  of  them 
lawfully  might  do  by  himself  wiU  make  the  otherwise  latcfvl  catidad 
tmlawfvl.  It  would  be  rash  to  say  that  some  as  yet  unformulated 
truth  may  not  be  hidden  und^  this  proposition.  But,  in  the  general 
form  in  which  it  has  been  presented  and  accepted  by  many  Courts,  I 
think  it  plainly  untrue,  both  on  authority  and  on  principle.  Com- 
monwealth V.  Hunt,  4  Met.  Ill;  Randall  v.  Hazelton,  12  Allen,  412, 
414.  There  was  combination  of  the  most  flagrant  and  dominant  kind 
in  Bowen  v,  Matheson  and  in  the  Mogul  Steamship  Company's  case, 
and  combination  was  essential  to  the  success  achieved.  But  it  is  not 
necessary  to  cite  cases;  it  is  plain  from  the  slightest  consideration  of 
practical  affairs,  or  the  most  superficial  reading  of  industrial  history, 
that  free  competition  means  combination,  and  that  the  organization 
of  the  world,  now  going  on  so  fast,  means  an  ever-increasing  might  and 
scope  of  combination.  It  seems  to  me  futile  to  set  our  faces  against 
this  tendency.  Whether  beneficial  on  the  whole,  as  I  think  it,  or  detri- 
mental, it  is  inevitable,  unless  the  fundamental  axioms  of  society,  and 
even  the  fundamental  conditions  of  life,  are  to  be  changed. 

One  of  the  eternal  conflicts  out  of  which  life  is  made  up  is  that  be- 
tween the  effort  of  every  man  to  get  the  most  he  can  for  his  services 
and  that  of  society,  disguised  under  the  name  of  capital,  to  get  his 
services  for  the  least  possible  return.  Combination  on  the  one  side  is 
patent  and  powerful.  Combination  on  the  other  is  the  necessary  and 
desirable  counterpart,  if  the  battle  is  to  be  carried  on  in  a  fair  and 
equal  way.  I  am  unable  to  reconcile  Temperton  v.  Russell,  [1893]  1 
Q.  B.  715,  and  the  cases  which  follow  it,  with  the  Mogul  Steamship 
Company  case.  But  Temperton  v.  Russell  is  not  a  binding  authority 
here,  and  therefore  I  do  not  think  it  necessary  to  discuss  it. 

5.  If  it  be  true  that  workingmen  may  combine  with  a  view,  among 
other  things,  to  getting  i^  much  as  they  can  for  their  labor,  just  as 
capital  may  combine  with  a  view  to  getting  the  greatest  possible  re- 
turn, it  must  be  true  that  when  combined  they  have  the  same  liberty 
that  combined  capital  has  to  support  their  interests  by  argument, 
persuasion,  and  the  bestowal  or  refusal  of  those  advantages  which 
they  otherwise  lawfully  control.  I  can  remember  when  many  people 
thought  that,  apart  from  violence  or  breach  of  contract,  strikes  were 
wicked,  as  organized  refusals  to  work.  I  suppose  that  intelligent 
economists  and  legislators  have  given  up  that  notion  to-day.  I  feel 
pretty  confident  that  they  equally  will  abandon  the  idea  that  an  organ- 
ized refusal  by  workmen  of  social  intercourse  with  a  man  who  shall 
enter  their  antagonist's  employ  is  wrong,  if  it  is  dissociated  from  any 


380  m.    THE  EXCUSE  ELEMENT  No.   848 

« 

threat  of  violence,  and  is  made  for  the  sole  object  of  prevailing,  if  pos- 
sible, in  a  contest  with  their  employer  about  the  rate  of  wages.  The 
fact  that  the  immediate  object  of  the  act  by  which  the  benefit  to 
themselves  is  to  be  gained  is  to  injure  their  antagonist  does  not  neces- 
sarily make  it  unlawful,  any  more  than  when  a  great  house  lowers  the 
price  of  certain  goods  for  the  purpose,  and  with  the  effect,  of  driving 
a  smaller  antagonist  from  the  business.  Indeed,  the  question  seems 
to  me  to  have  been  decided  as  long  ago  as  1842  by  the  good  sense  of 
Chief  Justice  Shaw,  in  Commonwealth  v.  Hunt,  4  Met.  111.  I  repeat 
at  the  end,  as  I  said  at  the  beginning,  that  this  is  the  point  of  differ- 
ence in  principle,  and  the  only  one,  between  the  interlocutory  and  the 
final  decree.  See  Regina  v.  Shepherd,  11  Cox  C.  C.  325;  Connor  v, 
Kent,  Gibson  v.  Lawson,  Curran  v.  Treleaven,  17  Cox  C.  C.  354. 


849.  MARTELL  v.  WHITE 
Supreme  Judicial  Coubt  of  Massachusetts.    1004 

185  Mass.  255,  69  N,  E.  1085 

Tort  for  alleged  conspiracy  to  injure  plaintiff's  business.  In  the 
Superior  Court,  Bishop,  J.,  ordered  a  verdict  for  defendants,  and 
plaintiff  excepted. 

The  evidence  warranted  the  finding  of  the  following  facts,  many  of 
which  were  not  in  dispute.  The  plaintiff  was  engaged  in  a  profitable 
business  in  quarrying  granite  and  selling  the  same  to  granite  workers 
in  Quincy  and  vicinity.  About  January,  1809,  his  customers  left 
him,  and  his  business  was  ruined  through  the  action  of  the  defendants 
and  their  associates. 

The  defendants  were  all  members  of  a  voltmtary  associatioti  known 
as  the  Granite  Manufacturers'  Association  of  Quincy,  Mass.,  and 
some  of  them  were  on  the  executive  committee.  The  assodation  was 
composed  of  ''such  individuals,  firms,  or  corporations  as  are,  or  are 
about  to  become  manufacturers,  quarriers,  or  polishers  of  granite." 
There  was  no  constitution,  and,  while  there  were  by-laws,  still,  except 
as  hereinafter  stated,  there  was  in  them  no  statement  of  the  objects 
for  which  the  association  was  formed.  The  by-laws  provided  among 
other  things  for  the  admission,  suspension  and  expulsion  of  members, 
the  election  of  officers,  including  an  executive  committee,  and  defined 
the  respective  powers  and  duties  of  the  officers.  One  of  the  by-laws 
read  as  follows:  "For  the  purpose  of  defraying  in  part  the  expense  of 
the  maintenance  of  this  organization,  any  member  thereof  having 
business  transactions  with  any  party  or  concern  in  Quincy  or  its 
vicinity,  not  members  hereof,  and  in  any  way  relating  to  the  cutting, 
quarrying,  polishing,  buying,  or  selling  of  granite  (hand  polishers  ex- 
cepted), shall  for  each  of  said  transactions  contribute  at  least  $1  and 
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not  more  than  $500.  The  amount  to  be  fixed  by  the  association  upon 
its  determining  the  amount  and  nature  of  said  transaction." 

Acting  imder  the  by-laws,  the  association  investigated  charges 
which  were  made  against  several  of  its  members  that  they  had  purchased 
granite  from  a  party  "not  a  member"  of  the  association.  The  charges 
were  proved,  and  under  the  section  above  quoted  it  was  voted  that  the 
offending  parties  "should  respectively  contribute  to  the  funds  of  the 
association"  the  sums  named  in  the  votes.  These  sums  ranged  from 
SIO  to  $100.  Only  the  contribution  of  $100  had  been  paid,  but  it  is  a 
fair  inference  that  the  proceedings  to  collect  the  others  had  been 
delayed  only  by  reason  of  this  suit.  The  party  "not  a  member" 
was  the  present  plaintiff,  and  the  members  of  the  association  knew  it. 
Most  of  the  customers  of  the  plaintiff  were  members  of  the  association, 
and  after  these  proceedings  they  declined  to  deal  with  him.  This 
action  on  their  part  was  due  to  the  course  of  the  association  in  compelling 
them  to  contribute  as  above  stated,  and  to  their  fear  that  a  similar 
vote  for  contribution  would  be  passed  should  they  continue  to  trade 
with  the  plaintiff. 

-Chas,  W.  BarUett  and  Elhridge  R.  Anderson  for  plaintiff. 

Ja»,  E.  Cotter  and  Jos.  W.  McAnamey  tor  defendants. 

Hammond,  J.  [after  stating  the  facts  and  inferences  as  above] : 
The  jury  might  properly  have  found  also  that  the  euphemistic  ex- 
pression "shall  contribute  to  the  funds  of  the  association"  contained 
an  idea  which  could  be  more  tersely  and  accurately  expressed  by  the 
phrase  "shall  pay  a  fine,"  or,  in  other  words,  that  the  plain  intent  of 
the  section  was  to  provide  for  the  imposition  upon  those  who  came 
within  its  provisions  of  a  penalty  in  the  nature  of  a  substantial  fine.  .  .  . 

Here,  then,  is  a  clear  and  deliberate  interference  with  the  business 
of  a  person  with  the  intention  of  causing  damage  to  him  and  ending 
in  that  result.  The  defendants  combined  and  conspired  together  to 
ruin  the  plaintiff  in  his  business,  and  they  accomplished  their  pur- 
pose.   In  all  this  have  they  kept  within  lawful  bounds?  .  .  . 

In  a  case  Hke  this,  where  the  injury  is  intentionally  inflicted,  the 
crucial  question  is  whether  there  is  justifiable  cause  for  the  act.  If 
the  injury  be  inflicted  without  just  cause  or  excuse,  then  it  is  action- 
able. BowEN,  L.  J.,  in  Mogul  Steamship  Co.  v.  McGregor,  23  Q.  B.  D. 
598,  613;  Plant  v.  Woods,  176  Mass.  492.  The  justification  must  be 
as  broad  as  the  act  and  must  cover  not  only  the  motive  and  the  pur- 
pose, or  in  other  words  the  object  sought,  but  also  the  means  used. 

1.  The  defendants  contend  that  both  as  to  object  and  means  they  are 
justified  by  the  law  applicable  to  business  competition.  .  .  .  From  the 
by-laws  it  appears  that  none  but  persons  engaged  in  the  granite  business 
can  be  members,  and  that  a  member  transacting  any  business  of  this 
kind  with  a  person  not  a  member  is  Uable  to  a  fine.  ...  It  may  be 
assumed  that  one  of  the  objects  was  to  enable  the  members  to  compete 
more  successfully  with  others  in  the  same  business,  and  that  the  acts 


382  ni.    THE  EXCUSE  ELEMENT  No.   849 

of  which  the  plaintiff  complains  were  done  for  the  ultimate  protection 
and  advancement  of  their  own  business  interests,  with  no  intention 
or  desire  to  injure  the  plaintiff  except  so  far  as  such  injury  was  the 
necessary  result  of  measures  taken  for  their  own  interests.  If  that 
was  true,  then  so  far  as  respects  the-  end  sought  the  conspiracy  does 
not  seem  to  have  been  illegal. 

2.  The  next  question  is  whether  there  is  anything  unlawful  or  wrong- 
ful in  the  means  used  as  appUed  to  the  acts  in  question.  Nothing 
need  be  said  in  support  of  the  general  right  to  compete.  .  .  .  Speaking 
generally,  however,  competition  in  business  is  permitted,  although 
frequently  disastrous  to  those  engaged  in  it.  It  is  always  selfish,  often 
sharp,  and  sometimes  deadly.  Conspicuous  illustrations  of  the  de- 
structive extent  to  which  it  may  be  carried  are  to  be  found  in  the 
Mogul  Steamship  case  above  cited,  and  in  Bowen  v,  Matheson,  14 
Allen,  499.  The  fact  therefore  that  the  plaintiff  was  vanquished  is  not 
enough,  provided  that  the  contest  was  carried  on  within  the  rules 
allowable  in  such  warfare. 

It  is  a  right,  however,  which  is  to  be  exercised  with  reference  to 
the  existence  of  a  similar  right  on  the  part  of  others.  The  trader 
has  not  a  free  lance.  He  may  fight,  but  as  a  soldier,  not  as  a  guerilla. 
The  right  of  competition  rests  upon  the  doctrine  that  the  interests 'of 
the  great  public  are  best  subserved  by  permitting  the  general  and 
natural  laws  of  business  to  have  their  full  and  free  operation,  and 
that  this  end  is  best  attained  when  the  trader  b  allowed  in  his  business 
to  make  free  use  of  these  laws.  He  may  praise  his  wares,  may  off^ 
more  advantageous  terms  than  his  rival,  may  sell  at  less  than  cost, 
or,  in  the  words  of  Bowen,  L.  J.,  in  the  Mogul  Steamship  case,  ubi 
supra,  may  adopt ''  the  expedient  of  sowing  one  year  a  crop  of  apparently 
unfruitful  prices  in  order  by  driving  competition  away  to  realize  a 
fuller  harvest  of  profit  in  the  future."  In  these  and  many  other  obvious 
ways  he  may  secure  the  customers  of  his  rival,  and  build  up  his  own 
business  to  the  destruction  of  that  of  others,  and  so  long  as  he  keeps 
within  the  operation  of  the  laws  of  trade  his  justification  is  complete. 

But  from  the  very  nature  of  the  case  it  is  manifest  that  the  right 
of  competition  furnishes  no  justification  for  an  act  done  by  the  use  of 
means  which  in  their  nature  are  in  violation  of  the  principle  upon 
which  it  rests.  The  weapons  used  by  the  trader  who  relies  upon  this 
right  for  justification  must  be  those  furnished  by  the  laws  of  trade, 
or  at  least  must  not  be  inconsistent  with  their  free  operation.  No 
man  can  justify  an  interference  with  another  man's  business  through 
fraud  or  misrepresentation,  nor  by  intimidation,  obstruction  or  moles- 
tatioji.  In  the  case  before  us  the  members  of  the  association  were  to 
be  held  to  the  policy  of  refusing  to  trade  with  the  plaintiff  by  the 
imposition  of  heavy  fines,  or  in  other  words  they  were  coerced  by 
actual  or  threatened  injury  to  their  property.  It  is  true  that  one 
may  leave  the  association  if  he  desires,  but  if  he  stays  in  it  he  is  sub- 
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jected  to  the  coercive  effect  of  a  fine  to  be  determined  and  enforced 
by  the  majority.  This  method  of  procedure  is  arbitrary  and  artifi- 
cial, and  is  based  in  no  res];>ect  upon  the  grounds  upon  which  compe- 
tition in  business  is  permitted,  but,  on  the  contrary,  it  creates  a  motive 
for  business  action  inconsistent  with  that  freedom  of  choice  out  of 
which  springs  the  benefit  of  competition  to  the  public,  and  has  no 
natural  or  logical  relation  to  the  grounds  upon  which  the  right  to 
compete  is  based.  Such  a  method  of  influencing  a  person  may  be 
coercive  and  illegal.     Carew  v.  Rutherford,  106  Mass.  1.  .  .  . 

In  view  of  the  considerations  upon  which  the  right  of  competition 
is  based,  we  are  of  opinion  that  as  against  the  plaintiff  the  defendants 
have  failed  to  show  that  the  coercion  or  intimidation  of  the  plaintiff's 
customers  by  means  of  a  fine  is  justified  by  the  law  of  competition. 
The  ground  of  the  justification  is  not  broad  enough  to  cover  the  acts 
of  interference  in  their  entirety,  and  the  interference  being  injurious 
and  unjustifiable  is  unlawful. 

We  do  not  mean  to  be  understood  as  saying  that  a  fine  is  of  itself 
necessarily  or  even  generally  an  illegal  implement.  In  many  cases 
it  is  so  slight  as  not  to  be  coercive  in  its  nature;  in  many  it  serves  a 
useful  purpose  to  call  the  attention  of  a  member  of  an  organization  to 
the  fact  of  the  infraction  of  some  innocent  regulation;  and  in  many 
it  serves  as  an  extra  incentive  to  the  performance  of  some  absolute 
duty  or  the  assertion  bf  some  absolute  right.  But  where,  as  in  the 
case  before  us,  the  fine  is  so  large  as  to  amount  to  moral  intimidation 
or  coercion,  and  is  used  as  a  means  to  enforce  a  right  not  absolute  in 
its  nature  but  conditional,  and  is  inconsistent  with  those  conditions 
upon  which  the  right  rests,  then  the  coercion  becomes  unjustifiable 
and  taints  with  illegality  the  act. 

The  defendants  strongly  rely  upon  Bowen  v.  Matheson,  14  Allen 
499;  Mogul  Steamship  Co.  v.  McGregor,  [1892]  A.  C.  25;  Bohn  Mfg.  Co. 
p.  Hollis,  54  Minn.  223;  Macauley  Bros,  v,  Tiemey,  19  R.  I.  255,  and 
Cote  V,  Murphy,  159  Penn.  St.  420.  In  none  of  these  cases  was  there 
any  coercion  by  means  of  fines  upon  those  who  traded  with  the  plain- 
tiff. Inducements  were  held  out,  but  they  were  such  as  are  naturally 
incident  to  competition,  for  instance,  more  advantageous  terms  in  the 
way  of  discounts,  increased  trade,  and  otherwise.  .  .  .  This  comes  far 
short  of  sustaining  the  defendants  in  their  course  of  coercion  by 
means  of  fines.  .  .  . 

For  the  reasons  above  stated  a  majority  of  the  court  are  of  opinion 
that  the  case  should  have  been  submitted  to  the  jury. 

Exceptions  sustained. 
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850.    BERRY  v.  DONOVAN 
Supreme  Judicial  Court  of  Massachusetts.    1905. 

188  Mass,  353,  74  N.  E,  603 

Tms  is  an  action  of  tort  brought  to  recover  damages  sustained  by 
reason  of  the  defendant's  malicious  interference  with  the  plaintiff's 
contract  of  employment.  The  plaintiff  was  a  shoemaker,  employed 
by  the  firm  of  Hazen  B.  Goodrich  and  Company  at  Haverhill,  Mas> 
sachusetts,  under  a  contract  terminable  at  will.  At  the  time  of  the 
interference  complained  of  he  had  been  so  employed  nearly  four  years. 
The  defendant  was  the  representative  at  Haverhill  of  a  national 
organization  of  shoe  workers,  called  the  Boot  and  Shoe  Workers' 
Union,  of  which  he  was  also  a  member.  The  evidence  showed  that  he 
induced  Goodrich  and  Company  to  discharge  the  plaintiff,  greatly 
to  his  damage.  A  few  days  before  the  plaintiff's  discharge,  a  contract 
was  entered  into  between  the  Boot  and  Shoe  Workers'  Union  and  the 
firm  of  Goodrich  and  Company,  which  was  signed  by  the  defendant 
for  the  union,  the  second  clause  of  which  was  as  follows  : 

"  In  consideration  of  the  foregoing  valuable  privileges,  the  employer  agrees 
to  hire,  as  shoe  workers,  only  members  of  the  Boot  and  Shoe  Workers'  Union, 
in  good  standing,  and  further  agrees  not  to  retain  ajiy  shoe  worker  in  his  em- 
ployment after  receiving  notice  from  the  union  that  such  shoe  worker  is  ob- 
jectionable to  the  union,  either  on  account  of  being  in  arrears  for  dues,  or 
disobedience  of  imion  rules  or  laws,  or  from  any  other  cause.'' 

The  contract  contained  various  other  provisions  in  regard  to  the  em- 
ployment of  members  of  the  union  by  the  firm,  and  the  rights  of  the 
firm  and  of  the  union  in  reference  to  the  services  of  these  employees, 
and  the  use  of  the  union's  stamp  upon  goods  to  be  manufactured. 
The  plaintiff  was  not  a  member  of  this  union.  Soon  after  the  execution 
of  this  contract,  the  defendant  demanded  of  Goodrich  and  Company 
that  the  plaintiff  be  discharged,  and  the  evidence  tended  to  show  that 
the  sole  ground  for  the  demand  was  that  the  plaintiff  was  not  a  member 
of  the  union,  and  that  he  persistently  declined  to  join  it,  after  repeated 
suggestions  that  he  should  do  so.  At  the  close  of  the  evidence  the 
defendant  asked  for  the  following  instructions,  which  the  judge  declined 
to  give: 

"...  The  defendant  cannot  be  held  responsible  in  this  action,  unless  it 
appears  that  the  defendants  used  threats,  or  some  act  of  intimidation,  or  some 
slanderous  statements,  or  some  unlawful  coercion  to  or  against  the  employers 
of  the  plaintiff,  to  thereby  cause  the  plaintiff's  discharge;  and  upon  all  the 
evidence  in  the  case  there  is  no  such  evidence,  and  the  pliuntiff  cannot  recover." 

The  defendant  excepted  to  the  refusal,  and  to  the  portions  of 
the  charge  which  were  inconsistent  with  the  instructions  requested. 
The  jury  returned  a  verdict  of  $1,500  for  the  plaintiff. 
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Knowlton,  C.  J.  [after  stating  the  facts  as  above].  The  excep- 
tions present  the  only  questions  which  were  argued  before  us  by  the 
defendant. 

The  primary  right  of  the  plaintiff  to  have  the  benefit  of  his  con- 
tract and  to  remain  undbturbed  in  the  performance  of  it  is  universally 
recognized.  "Hie  right  to  dispose  of  one's  labor  as  he  will,  and  to  have 
the  benefit  of  one's  lawful  contract,  is  incident  to  the  freedom  of  the 
individual,  which  lies  at  the  foundation  of  the  government  in  all 
countries  that  maintain  the  principles  of  civil  liberty  .  .  .  No  one 
can  legally  interfere  with  the  employment  of  another,  unless  in  the 
exercise  of  some  right  of  his  own,  which  the  law  respects.  His  will 
so  to  interfere  for  his  own  gratification  is  not  such  a  right.  The  judge 
rightly  left  to  the  jury  the  question  whether,  in  view  of  all  the  circum- 
stances, the  interference  was  or  was  not  for  a  justifiable  cause.  .  .  . 
The  evidence  tended  to  show  that  the  only  reason  for  procuring  his 
discharge  was  his  refusal  to  join  the  union.  The  question,  therefore, 
is  whether  the  jury  might  find  that  such  an  interference  was  unlawful. 

The  only  argument  tiiat  we  have  heard  in  support  of  interference  by 
labor  unions,  in  cases  of  this  kind,  is  that  it  is  justifiable  as  a  kind  of 
competition.  ...  It  is  difficult  to  see  how  the  object  to  be  gained  can 
come  within  the  field  of  fair  competition.  If  we  consider  it  in  reference 
to  the  right  of  employees  to  compete  with  one  another,  inducing  a 
person  to  join  a  union  has  no  tendency  to  aid  them  in  such  competition. 
Indeed  the  object  of  organizations  of  this  kind  is  not  to  make  competition 
of  employees  with  one  another  more  easy  or  successful.  It  is  rather, 
by  association,  to  prevent  such  competition,  to  bring  all  to  equality, 
and  to  make  them  act  together  in  a  common  interest.  Plainly  then, 
interference  with  one  working  under  a  contract,  with  a  view  to  compel 
him  to  join  a  union,  cannot  be  justified  as  a  part  of  the  competition 
of  workmen  with  one  another.  We  understand  that  the  attempted 
justification  rests  entirely  upon  another  kind  of  so-called  competition, 
namely,  competition  between  employers  and  the  employed,  in  the 
attempt  of  each  class  to  obtain  as  large  a  share  as  possible  of  the  income 
from  their  combined  efforts  in  the  industrial  field.  In  a  strict  sense, 
this  is  hardly  competition.  It  is  a  struggle  or  contention  of  interests 
of  different  kinds,  which  are  in  opposition,  so  far  as  the  division  of 
profits  is  concerned.  .  .  .  The  gain  which  a  labor  union  may  expect 
to  derive  from  inducing  others  to  join  it,  is  not  an  improvement  to  be 
obtained  directly  in  the  conditions  under  which  the  men  are  working, 
but  only  added  strength  for  such  contests  with  employers  as  may  arise 
in  the  future.  An  object  of  this  kind  is  too  remote  to  be  considered  a 
benefit  in  business,  such  as  to  justify  the  infliction  of  intentional 
injury  upon  a  third  person  for  the  purpose  of  obtaining  it.  If  such  an 
object  were  treated  as  legitimate,  and  allowed  to  be  pursued  to  its 
complete  accomplishment,  every  employee  would  be  forced  into 
membership  in  a  union,  and  the  unions,  by  a  combination  of  those 
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in  different  trades  and  occupations,  would  have  complete  and  absolute 
control  of  all  the  industries  of  the  country.  Employers  would  be  forced 
to  yield  to  all  their  demands,  or  give  up  business.  The  attainment  of 
such  an  o.bject  in  the  struggle  with  employers  would  not  be  competition, 
but  monopoly.  A  monopoly,  controlling  anything  which  the  world 
must  have,  is  fatal  to  prosperity  and  progress.  In  mattcfrs  of  this  kind 
the  law  does  not  tolerate  monopolies.  The  attempt  to  force  all  laborers 
to  combine  in  unions  is  against  the  policy  of  the  law,  because  it  aims 
at  monopoly.  It  therefor^  does  not  justify  causing  the  discharge  by  his 
employer,  of  an  individual  laborer  working  under  a  contract.  It  is 
easy  to  see  that,  for  different  reasons,  an  act  which  might  be  done  in 
legitimate  competition  by  one,  or  two,  or  three  persons,- each  proceeding 
independently,  might  take  on  an  entirely  different  character,  both  in 
its  nature  and  its  purpose,  if  done  by  hundreds  in  combination.  We 
have  no  desire  to  put  obstacles  in  the  way  of  employees  who  are  seeking 
by  combination  to  obtaiQ  better  conditions  for  themselves  and  their 
families.  We  have  no  doubt  that  laboring  men  have  derived  and  may 
hereafter  derive  advantages  from  organization.  We  only  say  that,  under 
correct  rules  of  law,  and  with  a  proper  regard  for  the  rights  of  individ- 
uals, labor  unions  cannot  be  permitted  to  drive  men  out  of  employ- 
ment because  they  choose  to  work  independently. 

The  fact  that  the  plaintiff's  contract  was  terminable  at  will,  instead 
of  ending  at  a  stated  time,  does  not  affect  his  right  to  recover.  It  only 
affects  the  amount  that  he  is  to  receive  as  damages.  .  .  . 

The  conclusion  which  we  have  reached  is  well  supported  by 
authority. 

.  .  .  The  latest  English  cases,  which  explain  and  modify  Allen  v.  Flood, 
(1898)  A.  C.  1,  [ante,  No.  845,]  seem  in  harmony  with  our  condusion. 
Giblan  v.  National  Amalgamated  Labourers'  Union,  (1903)  2  K.  B.  600; 
Quinn  v.  Leathem,  (1901)  A.  C.  496.  In  the  first  of  these  it  was  held 
that  a  labor  union  could  not  use  its  power  to  deprive  one  of  employment, 
in  order  to  compel  him  to  pay  a  debt  in  which  the  union  was  interested. 
The  law  of  Illinois  is  in  accord  with  our  conclusion.  In  London 
Guarantee  &  Accident  Co.  v.  Horn,  101  111.  App.  355;  S.  C.  206  111. 
493,  it  was  held  that  a  refusal  of  a  workman  to  accede  to  the  request  of 
another  in  a  matter  affecting  the  pecuniary  interest  of  the  other  would 
not  justify  the  procurement  of  his  discharge  from  the  employment  in 
which  he  was  engaged,  under  a  contract  terminable  at  will.  See  also, 
for  kindred  doctrines,  Doremus  t.  Hennessy,  176  111.  608;  Christensen 
V.  People,  114  111.  App.  40;  Mathews  v.  People,  202  111.  389.  ...  We 
hold  that  the  defendant  was  not  justified  by  the  contract  with  Goodrich 
and  Company,  or  by  his  relations  to  the  plaintiff,  in  interfering  with 
the  plaintiff's  employment  under  its  contract. 

Exceptions  QtemdedL 

H,  F,  Hurlburt  (J,  J.  Ryan  with  him),  for  the  defendant. 

J,  J.  Winn,  for  the  plaintiff. 
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851.  PiCKBTT  V,  Waibh.  (1906.  192  Mass.  572,  582,  78  N.  E.  753.)  Los- 
ISO,  J.  .  .  .  Theee  being  the  general  principles,  we  are  brought  to  the  question 
of  the  legality  of  the  strike  in  the  case  at  bar,  namely,  a  strike  of  brick-layers 
and  masons  to  get  the  work  of  pointing,  or,  to  put  it  more  accurately,  a  com- 
bination by  the  defendants,  who  arc  bricklayers  and  masons,  to  refuse  to  lay 
bricks  and  stone  where  the  pointing  of  them  is  fpvea  to  others. 

1.  The  defendants  in  effect  say.  We  want  the  work  of  pointing  the  bricks 
and  stone  laid  by  us,  and  you  must  give  us  all  or  none  of  the  work.  The  case 
is  one  of  competition  between  the  defendant  tmions  and  the  individual  plain- 
tiffs for  the  work  of  pointing.  The  work  of  pointing  for  which  these  two  sets 
of  workmen  are  competing  is  work  which  the  contractors  are  obliged  to  have. 
One  peculiarity  of  the  case  therefore  is  that  the  fight  here  is  necessarily  a  tri- 
angular one.  .  .  .  We.  are  of  opinion  that  it  was  within  the  rights  of  these  unions 
to  compete  for  the  work  of  doing  the  pointing  and,  in  the  exercise  of  their  right 
of  competition,  to  refuse  to  lay  bricks  and  set  stone  unless  they  were  given  the 
work  of  pointing  them  when  laid.  .  .  .  The  result  is  harsh  on  the  contractors, 
who  prefer  to  ^ve  the  work  to  the  pointers  because  (1)  the  pointers  do  it  by 
contract  (in  which  case  the  contractors  escape  the  liability  incident  to  the 
relation  of  employer  and  employee;  because  (2)  the  contractors  think  that  the 
pointers  do  the  work  better,  and  if  not  well  done  the  buildings  may  be  per- 
manently injured  by  acid;  and  finally  (3)  because  they  get  from  the  pointers 
better  work  with  less  liability  at  a  smaller  cost.  Again,  so  far  as  the  pointers 
(who  cannot  lay  brick  or  stone)  are  concerned,  the  result  is  disastrous.  But 
all  that  the  labor  unions  have  done  is  to  say  you  must  employ  us  for  all  of  the 
work  or  none  of  it.  They  have  not  said  that  if  you  employ  the  pointers  you 
must  pay  us  a  fine,  as  they  did  in  Carew  v.  Rutherford,  106  Mass.  1.  They 
have  not  undertaken  to  forbid  the  contractors  employing  pointers,  as  they  did 
in  Plant  v.  Woods,  176  Mass.  492.  So  far  as  the  labor  unions  are  concerned 
the  contractors  can  employ  pointers  if  they  choose,  but  if  the  contractors 
choose  to  ^ve  the  work  of  pointing  the  bricks  and  stone  to  others  the  unions 
take  the  stand  that  the  contractors  will  have  to  get  some  one  else  to  lay  them. 
The  effect  of  this  in  the  case  at  bar  appears  to  be  that  the  contractors  are 
forced  against  their  will  to  give  the  work  of  pointing  to  the  masons  and  brick- 
layers. But  that  fact  that  the  contractors  are  forced  to  do  what  they  do  not 
want  to  do  is  not  decisive  of  the  legality  of  the  labor  imion's  acts.  That  is 
true  wherever  a  strike  is  successful.  .  .  .  Further,  the  effect  of  complsring  with 
the  labor  union's  demands  apparently  will  be  the  destruction  of  the  plain- 
tiff's business.  But  the  fact  that  a  plaintiff's  business  is  destroyed  by  the 
acts  of  the  defendants  done  in  pursuance  of  their  right  of  competition  is  not 
decisive  of  the  illegality  of  the  acts.  .  .  . 

2.  This  brings  us  to  the  legality  of  the  strike  by  the  imion  bricklayers  and 
masons  employed  by  the  L.  P.  Soule  &  Son  Company  on  other  buildings  be- 
cause that  corporation  was  doing  work  on  a  building  on  which  work  was  being 
done  by  pointers  employed  not  by  the  L.  P.  Soule  &  Son  Company  but  by 
the  owners  of  the  building.  That  strike  has  an  element  in  it  like  that  in  a 
sympathetic  strike,  in  a  boycott  and  in  a  blacklisting,  namely:  It  is  a  refusal  to 
work  for  A,  with  idiom  the  strikers  have  no  dispute,  because  A  works  for  B, 
with  whom  the  strikers  have  a  dispute,  for  the  purpose  of  forcing  A  to  force  B 
to  yield  to  the  strikers'  demands.  In  the  case  at  bar  the  strike  on  the  L.  P. 
Soule  &  Son  Company  was  a  strike  on  that  contractor  to  force  it  to  force  the 
owner  of  the  Ford  Building  to  ^ve  the  work  of  pointing  to  the  defendant 
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unionB.  That  passes  beyond  a  case  of  oompetition  where  the  owner  of  the  Ford 
Building  is  left  to  choose  between  the  two  competitors.  Such  a  strike  is  in 
effect  compelling  the  L.  P.  Soule  &  Son  Company  to  join  in  a  boycott  on  the 
owner  of  the  Ford  Building.  It  is  a  combination  by  the  union  to  obtain  a 
decision  in  their  favor  by  forcing  third  persons  who  have  no  interest  in  the 
dispute  to  force  the  employer  to  decide  the  dispute  in  their  (the  defendant 
unions')  favor.  Such  a  strike  is  not  a  justifiable  interference  with  the  right  of 
the  plaintiffs  to  pursue  their  calling  as  they  think  best.  In  our  opinion,  organ- 
ized labor's  right  of  coercion  and  compulsion  is  limited  to  strikes  against  per- 
sons with  whom  the  organization  has  a  trade  dispute;  or,  to  put  it  in  another 
way,  we  are  of  opinion  that  a  strike  against  A  with  whom  the  strikers  have  no 
trade  dispute,  to  compel  A  to  force  B  to  yield  to  the  strikers'  demands,  is  an 
unjustifiable  interference  with  the  right  of  A  to  pursue  his  calling  as  he  thinks 
best. 


852.    BOOTH  v.  BURGESS 
Court  of  Chancert  of  New  Jersey.    1906 

72  AT.  /.  Eq,  181,  65  Atf.  226 

On  motion  for  a  preliminary  injunction.  Heard  on  bill  with  annexed 
affidavits  and  answer  with  annexed  affidavits. 

Mr.  Charles  E,  Henderson,  Jr.,  and  Mr.  Charles  L.  Corbin,  for  the 
motion. 

Mr.  John  J.  Mtdvaney,  contra. 

Stevenson,  V.  C.  Upon  the  motion  papers  as  they  stand,  counsel 
for  the  complainant  applied  for  an  injwiction  merely  to  enjoin  the 
maintenance  of  a  boycott.  The  motion  for  a  wider  preliminary  in- 
junction indicated  by  the  order  to  show  cause  was  abandoned.  The 
complainant  is  a  corporation  under  the  laws  of  New  Jersey,  carrying 
on  the  business  of  lumb^  dealers  and  manufacturers  of  doors,  blinds, 
trim  and  other  mill  work  used  in  the  erection  of  bidldings.  Its  cus- 
tomers are  boss  carpenters  and  building  contractors.  It  owns  its  yard 
and  mill,  which  are  situate  at  Bayonne,  in  Hudson  county,  and  the 
value  of  its  plant  and  stock  on  hand  is  over  $200,000.  It  employs  about 
twenty-five  hands.  The  defendants  against  whom  a  preliminary  in- 
junction was  prayed  for  are  officers  and  agents  of  the  labor  organi- 
zations which  embrace  the  building  trades  of  Hudson  county.  These 
trades  are  organized  in  the  usual  way,  in  local  unions.  .  .  .  Conse- 
quent upon  a  dispute  as  to  hours  of  labor  and  wages  between  the  com- 
plainant and  its  employees,  the  complainant  "declared  the  open  shop," 
the  employees  struck,  and  thereupon  the  complainant  became  involved 
in  a  contest  with  the  whole  system  of  labor  unions  in  Hudson  county 
connected  with  the  building  trades,  embracing  between  two  and  three 
thousand  workmen.  The  complainant  became  "unfair"  and  all  its 
products  likewise  became  ''unfair."    The  labor  organizations,  through 
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the  def endantSy  their  offioers  and  agents,  have  notified  the  boss  carpen- 
ters and  builders  that  the  complainant's  goods  are  ''  unfair/^  and  that 
members  of  the  unions  will  not  handle  them,  and  that  if  they  receive 
or  use  any  of  this  imfair  material  their  employees  will  be  called  out, 
and  thus  they  are  confronted  with  loss,  if  not  ruin,  in  case  they  persbt 
in  dealing  with  the  complainant.  Under  this  coercion  certain  boss 
carpenters  have  broken  their  contracts  with  the  complainant,  under 
which  they  were  receiving  the  complainant's  goods,  and,  what  is  of 
more  consequence,  other  boss  carpenters  and  builders,  who  had  been 
regular  customers  of  the  complainant,  have  been  constrained  to  re- 
frain from  using  its  goods  on  their  jobs,  inasmuch  as  the  inevitable 
result  of  such  use  would  be  that  all  their  employees  who  are  members 
of  these  allied  labor  unions  would  immediately  be  called  off  and  forced 
into  a  strike.  •  .  .  The  scheme  includes  the  coercion  by  the  defendants 
of  the  employees  of  the  boss  carpenters.  These  workmen  are  to  be 
forced  to  strike  against  their  will  whenever  the  defendants  shall  say 
the  word.  The  coercion  consbts  in  the  fact  that  if  any  workman  re- 
fuses to  strike  he  b  liable  to  a  fine,  and  also  to  expulsion  from  his  union. 
Expulsion  from  the  union  subjects  the  victim  not  only  to  obloquy, 
but  also  to  pecuniary  loss,  and  makes  it  more  difficult  for  him  to  get 
employment  and  make  his  living,  as  is  amply  illustrated  in  this  case. 
.  .  .  The  pecuniary  loss  from  this  boycott  falls  directly  upon  the 
complainant.  .  .  . 

After  hearing  an  elaborate  argument  by  counsel,  I  advised  an  order 
for  an  injunction  restraining  the  defendants  '^from  calling  out  or 
directing  to  strike  any  employee  or  employees  of  the  complainant's 
customers,  or  persons  who  were  willing  to  deal  with  the  complainant, 
with  the  intent  or  with  the  effect  to  coerce  or  induce  by  fear  of  loss 
of  such  customer,  or  persons  willing  to  deal  with  the  complainant,  to 
break  their  contracts  with  the  complainant,  or  to  refrain  from  dealing 
with  the  complainant;  and  also  restraining  the  defendants  from  coerc- 
ing or  inducing  such  employees  by  fine  or  expulsion  from  a  labor 
union,  or  by  threat  of  such  fine  or  expulsion,  to  refrain  from  being 
employed  by  such  customers  with  the  intent  or  effect  aforesaid." 
.  .  .  The  order,  I  think,  is  sustained  by  .  .  .  the  prior  decisions  of 
this  Court,  and  by  a  great  weight  of  authority  in  other  States  and 
in  England.  ...  I  might  safely  rest  upon  the  controlling  authority 
of  the  cases  above  dted.  .  .  .  Under  the  circumstances  I  shall  en- 
deavor, as  briefly  as  possible,  to  set  forth  the  legal  propositions  which 
seem  to  me  to  be  sound  and  adequate  to  sustain  the  order  which  was 
made  in  this  case.  .  .  . 

A  large  part  of  the  confusion  and  conflict  among  the  boycott  and 
strike  decisions  in  this  country  and  in  England  has  arisen,  I  think, 
from  the  attempt  which  judges  have  made  to  .  .  .  define  a  tort  without 
agreeing  upon  the  primary  legal  right  which  the  tort  postulates,  es- 
pecially when  such  effort  is  made  with  the  use  of  such  terms  as ''  malice" 
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and  "maliciously.''  .  .  .  Therefore  the  first  thing  to  do  is  to  discover 
and  define  that  right  and  that  duty.  .  .  . 

For  the  purpose  of  this  present  inquiry  I  think  there  are  three  rights, 
the  violation  of  each  of  which  is  a  distinct  tort,  which  must  be  fully 
recognized  and  carefully  distinguished. 

First.  We  have  the  right  in  a  contract.  Our  law  now  recognizes  a 
contract  right  as  property  which  is  to  be  protected  against  undue 
interference  by  persons  not  party  to  the  contract.  When  a  third  party 
intentionally,  by  the  use  of  any  kind  of  means,  causes  a  breach  of  the 
contract  involving  damage,  he  is  prima  facie  guilty  of  a  tort.  The 
right,  however,  is  not  absolute.  Circumstances  may  exist  which  cause 
the  right  to  cease  to  exist.  These  circumstances  are  said  to  amount  to 
a  justification  or  excuse  on  the  part  of  the  person  who  has  caused  the 
breach  of  contract.  There  may  be  no  harm  in  calling  these  exceptional 
facts  a  justification,  and  the  use  of  such  phraseology  is  certainly  sus- 
tained by  abundant  analogies.  When  these  definitions  of  rights  are  laid 
down  what,  in  fact,  is  done  is  to  describe  what  is  prima  facie  a  right, 
leaving  for  each  case  the  question  whether  some  further  fact  or  facts 
not  included  in  the  definition  do  or  do  not  take  the  case  out  of  the 
scope  of  the  definition.  There  is  no  justification  for  a  tort.  The  so- 
called  justification  is  an  exceptional  fact  which  shows  that  no  tort  was 
committed.  Such  exceptional  fact  makes  the  case  an  exertion  to  the 
definition  of  the  tort. 

Second.  We  have  the  right  to  contract  or  to  refrain  from  contracting. 
No  man  can  exercise  the  right  to  contract  except  when  he  finds  another 
man  who  in  the  exercise  of  his  similar  right  is  willing  to  contract  with 
him.  Whether  an  individual  can  commit  a  tort  by  violating  the  right 
to  contract  belonging  to  another  we  need  not  consider.  The  common 
instance  of  the  violation  or  attempted  violation  of  this  right  is  where 
the  State  intervenes  and  undertakes  arbitrarily  to  penalize  the  exerdse 
of  this  right  in  certain  particular  cases. 

Third.  We  have  the  right  to  a/ree  market,  which  is  the  right  of  every 
dealer,  in  the  full  enjoyment  of  his  right  to  contract,  to  have  all  other 
possible  dealers  with  him  left  free  to  deal  or  not  as  they  may  volun- 
tarily elect.  Thus  recognition  is  accorded  to  the  ''interest  which  one 
man  has  in  the  freedom  of  another."  Jersey  City  Printing  Co.  v.  Cas- 
sidy,  supra,  765.  The  tort  exhibited  by  the  violation  of  the  ri^t  to  a 
free  market  consists  in  coercing  the  market,  i.  e.,  interfering  with  the 
right  of  a  particular  dealer  to  enjoy  the  advantages  of  freedom  to  deal 
with  him  on  the  part  of  all  who  may  voluntarily  desire  to  deal  with 
him.  As  in  the  case  of  the  first  right  above  mentioned  —  the  right  to 
enjoy  the  fruits  of  a  contract  as  property  —  so  also  in  this  instance 
exceptional  circumstances  may  make  the  right  to  cease  to  exist,  and  for 
convenience  and  in  accordance  with  the  analogies  of  the  law  such 
exceptional  circumstances  may  be  deemed  as  constituting  a  justifica- 
tion or  excuse. 
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A  fourth  right,  or  a  wide  extension  of  the  right  above  defined  as  the 
right  to  a  free  market,  has  undoubtedly  been  involved  in  if  not  ex- 
pressly recognized  by  the  decisions  of  some  Courts  in  strike  and  boycott 
<:ases.  This  wider  right  concedes  to  every  man  not  only  a  free  market 
but  a  market  where  transactions  occur  naturally  according  to  the  ordinary 
laws  of  trade  and  commerce,  unaffected,  not  only  by  coercion,  but  also 
by  persuasions  or  non-coerdve  inducements  from  outside  parties 
applied  by  them  with  intent  and  with  the  ^ect  to  interfere  with  his 
dealings  and  thereby  to  cause  him  damage.  Whether  in  New  Jersey, 
upon  a  further  development  of  the  law,  such  a  wider  right  will  be 
recognized  and  the  tort  which  consists  in  its  violation  will  be  restrained 
by  injunctions,  need  not  be  considered  in  this  case.  No  such  injunction 
is  asked  for  in  this  cause  because  the  sole  grievance  of  the  complainant 
against  the  defendants  is  that  they  are  practising  coercion  in  the  market 
which  is  not  only  powerful  but  almost  irresistible.  .  .  . 

We  now  approach  the  discussion  of  the  facts  of  the  case  in  hand, 
and  in  such  discussion  we  must  bear  in  mind  at  every  stage  two  prin- 
ciples which,  I  think,  at  the  present  day,  are  established  beyond  ques- 
tion. The  first  of  these  principles  is  the  absolute  right  of  all  men  to 
contract  or  refrain  from  contracting,  which  is  one  of  the  rights  herein- 
before enumerated.  The  motives  which  actuate  a  man  in  refraining 
from  making  a  contract  in  relation  to  labor  or  merchandise  or  anything 
else  are  absolutely  beyond  all  inquiry  or  challenge.  Self-evident  as 
it  may  be,  the  proposition,  I  think,  has  often  been  lost  si^t  of  that 
the  right  to  refrain  from  contracting  is  an  absolute  right,  which  every 
man  can  exercise  justly  or  unjustly,  for  a  good  purpose  or  for  a  bad 
purpose,  ''maliciously"  in  the  popular  sense  of  the  term,  or  benevo- 
lently. The  second  principle  to  keep  in  view  is  not  at  present  univer- 
sally recognized  as  sound  law,  viz.,  that  men  have  an  absolute  right  to 
act  in  voluntary  combination  with  respect  to  contracting  or  refraining 
from  contracting.  ...  It  may  be  worth  while  to  note  precisely  what 
a  free  combination  of  employers  or  employees  or  vendors  or  purchasers 
actually  do  when,  for  the  purposes  of  a  strike  or  a  boycott,  they  con- 
currently exercise  by  agreement  their  several  and  respective  rights 
to  refrain  from  contracting.  They  are  not  combining,  as  is  sometimes 
erroneously  supposed,  to  do  anything,  much  less  to  do  the  same  thing; 
they  are  merely  agreeing  voluntarily  that  each  of  them  will  refrain 
from  doing  a  certain  thing  which  is  precisely  similar  to  another  thing 
which  each  of  the  others  in  like  manner  will  refrain  from  doing.  .  .  . 
I  do  not  think  that  it  is  worth  while  in  this  country  to  waste  time  at 
the  present  day,  and  especially  in  view  of  the  statutes  which  have 
very  generally  been  enacted,  in  vindicating  the  absolute  right  of  every 
dealer  in  the  market  to  refrain  from  contracting,  and  to  so  refrain  by 
voluntary  agreement  concurrently  with  similar  abstention  from  con- 
tracting on  the  part  of  a  thousand  or  ten  thousand  other  dealers  in  the 
market.    Hence  it  follows  that  a  free  boycott  which  causes  enormous 
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financial  loss  to  its  victim  may  be  entirely  without  remedy  either  in  a 
court  of  equity  or  a  court  of  law.  .  .  . 

Coming  now  to  the  facts  of  the  case  before  this  Court,  we  find,  at  the 
beginning  of  the  line  of  dealers  whose  right  to  contract  and  right  to  a 
free  market  must  be  recognized,  the  complainant,  a  manufacturer  and 
employer  of  labor,  on  the  one  hand,  and  a  free  combination  of  about 
twenty-five  former  employees  of  the  complainant  on  the  other.  .  .  . 
Passing  a  step  further  we  find  the  customers  of  the  complainant,  the 
boss  carpenters  and  contractors  of  Hudson  county.  .  .  .  The  boss 
carpenters  are  simply  exercising  their  absolute  right  to  refrain  from 
contracting.  Each  of  the  two  dealers  is  free,  and  each  has  the  full  ad- 
vantage of  the  freedom  of  the  other.  Passing  still  a  step  further  we 
come  to  the  employees  of  the  boss  carpenters.  We  have  now  four  parties 
to  the  affair  in  hand.  .  .  .  Still  we  have  no  case  of  coercion  which  can 
constitute  the  tort  with  which  we  are  dealing,  because  at  the  very  basis 
of  the  entire  series  of  transactions  which  we  are  examining  we  find  only 
a  free  combination  of  dealers  exercising  their  absolute  right  to  refrain 
from  dealing,  so  that  all  inquiry  into  motives  is  excluded.  .  .  .  Coercion 
which  results,  however,  directly  and  intentionally  from  the  exercise 
of  the  absolute  right  to  refrain  from  contracting  cannot  possibly  be  a 
tort,  because  it  violates  no  legal  right.  It  is  a  mere  incidental  result 
of  the  assertion  and  enjoyment  of  a  right.  Taking  one  more  step,  at 
last  we  come  to  the  defendants.  If  it  appeared  that  these  defendants, 
individually  or  in  free  combination,  were  merely  exercising  their  right 
to  refrain  hx>m  contracting,  then,  no  matter  how  damaging  to  the  com- 
plainant such  conduct  might  be,  no  right  of  the  complainant  would  be 
violated,  and  the  defendants  would  be  guilty  of  no  tort.  I  know  of  no 
reason  why  the  chain  which  I  have  been  following  up,  link  by  link,  might 
not  be  indefinitely  extended.  .  .  .  But,  in  fact,  we  have  come  to  the 
end  of  the  chain,  and  we  find  that  the  powerful  coercive  force  originating 
there  which  draws  dealers  away  from  the  complainant  at  the  other  end 
of  the  chain  is  not  the  voluntary  exercise  of  the  right  to  retain  from 
contracting.  The  pull  at  the  far  end  of  the  chain  is  given  by  the  defend- 
ant Burgess,  the  business  ageht  of  this  powerful  labor  organization  in 
Hudson  county,  when  he  snaps  his  fingers,  and  the  employees  of  the 
boss  carpenters  against  their  will  are  coerced  to  refrain  from  renewing 
their  contracts  for  labor  with  their  employers  by  the  fear  of  fines, 
expulsion  from  their  labor  unions,  social  ostracism  and  poverty. 

The  last  question  to  be  considered  which  is  presented  by  the  facts  of 
this  case  is  whether  there  is  any  justification  shown  for  the  interference 
with  the  complainant's  market  by  the  coercion  exercised  upon  the 
employees  of  the  boss  carpenters  by  these  defendants  or  the  labor  or- 
ganization which  they  represent.  It  may  be  conceded  that  the  coa*cion 
may  be  justified,  and  hence  may  not  constitute  a  violation  of  anyone's 
right  to  a  free  market,  precisely  as  persuasions  and  inducements  may 
be  justified  so  that  they  cannot  constitute  the  tort  which  consists  in 
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causing  the  breach  of  a  contract.  The  concrete  question  in  this  case 
is  whether  these  employees  of  the  boss  carpenters,  by  voluntarily  join- 
ing these  labor  unions,  and  subjecting  themselves  to  the  by-laws  and 
regulations  of  these  unions,  and  the  control  of  its  officers  and  agents, 
deprive  the  coercion  which  is  exercised  upon  them  of  all  illegal  taint. 
This  is  the  only  question  in  this  case  which  seemed  to  me  to  be  open  to 
debate.  ...  I  certainly  do  not  propose  to  question  the  lawfulness  of 
fining  or  expelling  and  constantly  threatening  to  fine  and  expel  members 
of  labor  unions  who  disobey  the  laws  to  which  they  have  voluntarily 
subjected  themselves.  .  .  .  When,  however,  the  threat  of  fine  and 
expulsion  is  employed  for  the  purpose  of  coercing  the  employees  of  a 
large  number  of  different  employers  to  refrain  from  renewing  their 
contracts  for  labor  in  order  to  coerce  all  these  employers  to  boycott 
the  complainant,  with  the  ultimate  object  of  coercing  the  com- 
plainant in  respect  of  a  matter  with  which  the  employees  who  are 
first  coerced  have  absolutely  no  concern  whatever,  then  it  seems  to 
me  the  whole  scheme  becomes  an  attack  upon  the  complainant's  right 
to  a  free  market.  .  .  .  No  justification  has  been  shown  in  this  case. 
If  two  thousand  five  hundred  workmen  in  Hudson  county  could,  by 
permitting  themselves  to  be  organized  into  labor  unions,  surrender  not 
only  their  own  right  to  freedom  in  respect  of  making  contracts,  but  also 
destroy  the  interest  of  all  other  dealers  in  that  freedom,  the  whole 
foundation  of  the  right  to  a  free  market  would  be  swept  away. 

Order  for  an  injunction  affirmed, 

853.  IRON  MOULDERS'  UNION  NO.  125  OF  MILWAUKEE  v. 

ALLIS-CHALMERS  COMPANY 

United  States  CiRCurr  Court  of  Appeals.    1908 

166  Fed.  45 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Wisconsin.  For  opinion  below,  see  150  Fed.  155.  The 
appeal  is  from  a  final  decree  in  a  strike  injunction  suit.  On  the  bill, 
supplemental  bill,  and  showing  in  connection  therewith,  a  temporary 
injunction  was  issued.  Later,  certain  of  the  individual  defendants 
were  found  to  have  violated  the  temporary  injunction,  and  were  accord- 
ingly punished.  The  pleadings,  the  temporary  injunction,  and  the 
petition  and  evidence  in  the  contempt  proceedings  are  all  stated  in 
AllLs-Chalmers  Co.  ».  Iron  Moulders'  Union,  (C.  C.)  160  Fed.  155. 
By  agreement  of  parties  the  cause  was  submitted  for  final  hearing 
upon  the  "proofs  taken  on  the  motion  to  commit  for  contempt, "as  well 
as  upon  the  other  proofs  in  the  case."  The  final  decree  enjoins  the 
defendants,  four  Wisconsin  local  unions  of  the  national  organization 
of  iron  moulders  and  some  sixty  individuab  who  were  officers  and 
members,  from  doing  the  following: 
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"(1)  From  in  any  manner  directly  interfering  with,  hindering,  obstmct- 
ing,  or  stopping  the  bufiineas  of  the  said  oompbdnant,  or  its  agents,  senranta  or 
employees,  in  the  maintenance,  conduct,  management  or  operation  of  its  busi- 
ness. (2)  From  compelling  or  inducing  or  attempting  to  compel  or  induce  by 
threats,  intimidation,  force  or  violence  any  of  the  said  company's  employees  to 
fail  or  refuse  to  work  for  it,  or  to  leave  its  service.  (3)  From  preventing  or  at- 
tempting to  prevent  any  person  or  persons  by  threats,  intimidation,  force  or 
violence,  from  freely  entering  into  or  continuing  in  the  said  company's  service. 

(4)  And  from  congregating  upon  or  about  the  company's  premises  or  the  streets, 
approaches  and  places  adjacent  or  leading  to  said  premises  for  the  purpose  of 
intimidating  its  employees  or  preventing  or  hindering  them  from  fulfilling  their 
duties  as  such  employees  or  for  the  purpose  or  in  such  manner  as  to  induce  or 
coerce  by  threats,  violence,  intimidation  or  persuasion,  any  of  the  said  com- 
pany's employees  to  leave  its  service  or  any  person  to  refuse  to  enter  its  service. 

(5)  From  congregating  upon  or  about  the  company's  premises  or  the  sidewalk, 
streets,  alleys  or  approaches  adjoining  or  adjacent  to  or  leading  to  said  prem- 
ises, and  from  picketing  the  said  complainant's  places  of  business  or  the  homes 
or  boarding-houses  or  residences  of  the  said  complainant's  employees.  (6) 
From  interfering  with  the  said  company's  employees  in  going  to  and  from  their 
work.  (7)  From  going  singly  or  collectively  to  the  homes  of  the  said  company's 
employees  for  the  purpose  of  intimidating  or  threatening  them  or  collec- 
tively persuading  them  to  leave  its  service.  .  .  .  (16)  From  by  threats,  in- 
timidation, persuajsion,  force  or  violence,  compelling  or  attempting  to  compel 
or  induce  any  of  the  apprentices  in  the  employ  of  the  said  complainant  to 
break  their  contracts  and  leave  the  em^^loy  of  the  said  complainant."  .  .  . 

Frederick  H.  Judson  and  W,  B,  Rvbin,  for  appellants. 

Wm.  J.  Turner  and  James  M.  Beck,  for  appellee. 

Before  Grosscup,  Baker,  and  Seaman,  Circuit  Judges.  Baker, 
Circuit  Judge  (after  stating  the  facts  as  above).  The  evidence  showed 
that  appellee  was  entitled  to  injunctive  relief.  To  keep  other  workmen 
out  of  appellee's  foundries,  some  of  the  union  men  went  to  the  extent 
of  using  vile  and  abusive  language,  threats  of  violence,  and  actual 
assaults.  This  was  effective  enough  to  damage  appellee's  business 
quite  seriously,  and  was  carried  on  under  circumstances  that  might  be 
held  to  indicate  the  unions'  tacit  approval.  None  of  the  appellants 
ever  challenged  by  appeal  the  justice  of  the  temporary  injunction  or 
of  the  punishments  for  its  violation.  And  on  tiiis  appeal  from  the 
final  decree  not  a  shadow  of  justification  is  found  for  these  acts  of 
violence  and  intimidation.  The  only  substantial  question  is  whether 
or  not  the  trial  Court  has  stepped  beyond  the  line  of  safe-guarding  the 
legal  rights  of  appellee  and  has  thereby  deprived  appellants  of  some  of 
their  legal  rights. 

1.  To  organize  for  the  purpose  of  securing  improvement  in  the  terms 
and  conditions  of  labor,  and  to  quit  work  and  to  threaten  to  quit  work 
as  means  of  compelling  or  attempting  to  compel  employers  to  accede 
to  their  demands  for  better  terms  and  conditions,  are  rights  of  work- 
men so  well  and  so  thoroughly  established  in  the  law  (Thomas  «.  R. 
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Co.,  (C.  C.)  62  Fed.  803;  Arthur  v.  Oakes,  63  Fed.  320,  11  C.  C.  A, 
209,  25  L.  R.  A.  414;  Wabash  R.  Co.  v.  Hannahan,  (C.  C.)  121  Fed. 
563)  that  nothing  remains  except  to  detennine  successive  cases  as  they 
arise,  whether  the  means  used  in  the  endeavor  to  make  the  strike 
effective  are  lawful  or  unlawful.  .  .  .  Consequently  the  parts  of  the 
decree  which  prohibit  the  use  of  persuasion  and  picketing  can  be  justi- 
fied only  on  the  basis  that  such  means  are  not  lawfidly  to  be  applied 
in  a  genuine  struggle  of  labor  to  obtain  better  terms  and  conditions; 
for  surely  men  are  not  to  be  denied  the  right  to  pursue  a  legitimate 
end  in  a  legitimate  way,  simply  because  they  may  have  overstepped 
the  mark  .and  trespassed  upon  the  rights  of  their  adversary.  A  barrier 
at  the  line,  with  punishment  and  damages  for  having  crossed,  b  all 
that  the  adversary  is  entitled  to  ask. 

2.  So  far  as  persuasion  was  used  toinduce  apprentices  or  others  (sec- 
tion 16  of  the  decree)  to  break  their  contracts  to  serve  for  definite  times, 
the  prohibition  was  right.  And  the  reason,  we  believe,  is  quite  plain. 
Each  party  to  such  a  contract  has  a  property  interest  in  it.  If  either 
breaks  it,  he  does  a  wrong,  for  which  the  other  is  entitled  to  a  remedy. 
And  whoever  knowingly  makes  himself  a  party  to  a  wrongful  and 
injurious  act  becomes  equally  liable.  *> 

3.  But  in  the  present  case  the  generality  of  the  men  who  took  or  sought 
the  places  left  by  the  strikers  were  employed  or  were  offered  employ- 
ment at  will,  as  the  strikers  had  been.  If  either  party,  with  or  without 
cause,  ends  an  employment  at  will,  the  other  has  no  legal  ground  of 
complaint.  So  if  the  course  of  the  new  men  who  quit  or  who  declined 
employment  was  the  result  of  the  free  play  of  their  intdllects  and  wills, 
then  against  them  appellee  had  no  cause  of  action,  and  much  less 
against  men  who  merely  furnished  information  and  arguments  to  aid 
them  in  forming  their  judgments.  Now  it  must  not  be  forgotten  that 
the  suit  was  to  protect  appellee's  property  rights.  Regarding  employ- 
ment at  will,  those  rights  reached  their  limits  at  this  line:  For  the 
maintenance  of  the  incorporeal  value  of  a  going  business,  appellee  had 
the  right  to  a  free  access  to  the  labor  market,  and  the  further  right  to 
the  continuing  services  of  those  who  accepted  employment  at  will 
until  such  services  were  terminated  by  the  free  act  of  one  or  the  other 
party  to  the  employment.  On  the  other  side  of  this  limiting  line, 
appeOants,  we  think,  had  the  right,  for  the  purpose  of  maintaining  or 
increasing  the  incorporeal  value  of  their  capacity  to  labor,  to  an  equally 
free  access  to  the  labor  market.  The  right  of  the  one  to  persuade, 
(but  not  coerce)  the  unemployed  to  accept  certain  terms  is  limited 
and  conditioned  by  the  right  of  the  other  to  dissuade  (but  not  restrain) 
them  from  accepting.  For  another  thing  that  must  not  be  forgotten 
b  that  a  strike  is  one  manifestation  of  the  competition,  the  struggle 
tor  survival  of  place,  that  is  inevitable  in  individualistic  society.  Divi- 
dends and  wages  must  both  come  from  the  joint  product  of  capital 
and  labor.     And  in  the  struggle  wherein  each  is  seeking  to  hold  or 
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enlarge  his  ground,  we  believe  it  is  fundamental  that  one  and  the  same 
set  of  rules  should  govern  the  action  of  both  contestants.  For  instance, 
employers  may  lock  out  (or  threaten  to  lock  out)  employees  at  will, 
with  the  idea  that  idleness  will  force  them  to  accept  lower  wages  or 
more  onerous  conditions;  and  employees  at  will  may  strike  (or  threaten 
to  strike),  with  the  idea  that  idleness  of  the  capital  involved  will  force 
employers  to  grant  better  terms.  These  rights  (or  legitimate  means 
of  contest)  are  mutual  and  are  fairly  balanced  against  each  other.  .  .  . 
On  the  other  hand,  an  employer,  having  locked  out  his  men,  will  not 
be  permitted,  though  it  would  reduce  their  fighting  strength,  to  coerce 
their  landlords  and  grocers  into  cutting  off  shelter  and  food;  and 
employees,  having  struck,  will  not  be  permitted,  though  it  might 
subdue  their  late  employer,  to  coerce  dealers  and  users  into  starving 
his  business.  The  restraints,  likewise,  apply  to  both  combatants  and 
are  fairly  balanced. 

These  illustrations,  we  believe,  mark  out  the  line  that  niust  be  ob- 
served by  both.  In  contests  between  capital  and  labor,  the  only  means 
of  injuring  each  other  that  are  lawful  are  those  that  operate  directly 
and  immediately  upon  the  control  and  supply  of  work  to  be  done  and 
of  labor  to  do  it,  and  thus  directly  affect  the  apportionment  of  the 
common  fund,  for  only  at  this  point  exists  the  competition,  the  evib 
of  which  organized  society  will  endure  rather  than  suppress  the  free- 
dom and  initiative  of  the  individual.  But  attempts  to  injure  each  other 
by  coercing  members  of  society,  who  are  not  directly  concerned  in  the 
pending  controversy,  to  make  raids  in  the  rear  cannot  be  tolerated  by 
organized  society;  for  the  direct,  the  primary,  attack  b  upon  society 
itself.  .  .  . 

After  the  strike  was  on,  appellee  sent  patterns,  on^  which  the  strikers 
had  been  working,  to  foundries  in  other  cities.  The  strikers  procured 
the  moulders  in  those  foundries,  who  also  were  members  of  the  Iron 
Moulders'  Union  of  North  America,  to  refuse  to  make  appellee's  cast- 
ings. Those  moulders  notified  their  employers  that  they  would  have  to 
cancel  their  contracts  to  make  castings  for  appellee,  or  they  would 
quit  work.  Some  employers  discharged  the  notifiers,  others  refused  to 
cancel  and  the  union  men  struck,  and  others  complied  and  the  union 
men  stayed.  In  those  instances  where  the  foundrymen  fulfilled  their 
contracts,  appellee  was  not  damaged;  in  those  where  foundrymen 
broke  their  contracts,  there  is  no  proof  that  appellee  has  not  collected 
or  cannot  collect  adequate  damages.  That  might  be  taken  as  a  reason 
why  appellee  on  this  branch  of  the  case  is  not  entitled  to  the  aid  of 
equity.  But  there  is  a  more  important  reason.  Appellants  were  aim- 
ing to  prevent,  and  appellee  to  secure,  the  doing  of  certain  work 
in  which  the  skill  of  appellant's  trade  was  necessary.  Here  was  the 
ground  of  controversy,  and  here  the  test  of  endurance.  If  appellee 
had  the  right  (and  we  think  the  right  was  perfect)  to  seek  the  aid  of 
fellow  foundrymen  to  the  end  that  the  necessary  dement  of  labor 
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should  enter  into  appellee's  product,  appellant  had  the  reciprocal  righ( 
of  seeking  the  aid  of  fellow  moulders  to  prevent  that  end.  .  .  . 

The  decree  is  modified  by  striking  out  "persuasion"  and  "persuad- 
ing" from  the  4th  and  7th  paragraphs;  further  modified  by  adding 
after  "picketing"  in  the  5th  paragraph  "in  a  threatening  or  intimi- 
dating manner;"  vacated  as  to  the  1st,  8th,  9th,  10th,  14th  and  15th 
paragraphs;  aiBrmed  as  to  the  2d,  3d,  6th,  11th,  12th,  13th,  16th 
and  the  modified  4th,  5th  and  7th  paragraphs.  Costs  of  this  court 
to  be  divided  equally. 

854.  WILSON  V.  HEY 
Supreme  Court  of  Illinois.    1908 

232  m,  389,  83  i\r.  ^.  928 

Appeal  from  the  AppeOate  Court  for  the  Fourth  District:  —  heard 
in  that  court  on  appeal  from  the  Circuit  Court  of  Randolph  County; 
the  Hon.  Charles  T.  Moore,  Judge,  presiding. 

The  appellees,  John  E.  Wilson  and  John  T.  Wikon,  are  partners, 
and  have  been  engaged  in  business  many  years  in  Sparta,  a  city  of . 
Randolph  County,  having  a  population  of  3,000  at  the  last  census. 
Their  business  has  been  that  of  liverymen,  hackmen  and  draymen, 
and  they  have  owned  and  used  a  large  number  of  teams,  wagons  and 
vehicles  furnished  to  the  public  for  hire.  .  .  .  There  have  also  been  in 
Sparta  organizations  or  unions  of  laborers,  .  .  .  subordinate  unions 
to  the  Sparta  local  union  of  the  American  Federation  of  Labor,  which 
is  a  general  organization  combining  all  trades  and  callings,  and  there 
is  another  organization  known  as  the  Sparta  Central  Trades  and 
Labor  Assembly,  composed  of  delegates  from  each  of  the  subordinate 
unions.  At  various  times  since  1900  there  ha.ve  been  difficulties  be- 
tween the  appellees  and  the  labor  unions,  and  the  team  drivers'  union 
has  demanded  of  the  appellees  the  employment  of  none  but  union 
team  drivers  on  their  teams  or  on  any  hack  or  onmibus.  .  .  .  On 
April  14,  1904,  the  appellees  and  officers  of  the  team  drivers'  union 
signed  a  contract,  in  which  the  appellees  agreed  "to  work  only  union 
team  drivers  on  all  teams;  also  to  employ  Federation  members  at  all 
other  work  as  helpers."  The  contract  contained  this  further  agree- 
ment on  the  part  of  appellees:  "  In  case  no  union  man  can  be  had  from 
either  union  we  can  employ  another  only  for  a  short  time,  and  if  he  or 
they  work  for  more  than  one  day  we  agree  to  retain  one  dollar  on  his 
or  their  application  to  join  the  A.  F.  of  L.  No.  7231,  or  the  Team 
Drivers'  Union  No.  109."  In  November,  1904,  there  was  a  new  diffi- 
culty between  the  parties  growing  out  of  that  contract.  The  dispute 
was  over  the  claim  that  appellees  had  not  retained  the  proper  amount 
of  money  fron  non-union  employees.  Appellees  claimed  that  there 
was  only  one  dollar  due  on  a  man  named  Dude  Wilson,  and  that  was 
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paid,  but  the  union  claimed  that  appellees  owed  five  dollars  on  account 
of  non-union  men.  Appellees  refused  to  pay  the  four  dollars,  and  the 
team  drivers'  union  put  them  on  what  was  called  the  "unfair  list" 
and  reported  such  action  to  the  local  union  of  the  Federation  of  Labor 
and  the  Trades  and  Labor  Assembly.  The  Trades  and  Labor  Assembly 
endeavored  to  have  appellees  yield,  and  upon  their  refusal  the  assembly 
appointed  a  committee  of  three  to  inform  the  business  men  generally, 
in  Sparta,  a  part  of  whom  had  been  in  the  habit  of  having  appellees 
haul  their  freight  and  who  were  accustomed  to  deal  with  them,  that 
appellees  were  on  the  "  unfair  list."  The  members  of  the  various  unions 
ceased  to  patronize  appellees,  and  some  pf  those  to  whom  notices  were 
given  did  the  same.  There  were  some  who  paid  no  attention  to  the 
notice  but  continued  to  employ  and  deal  with  appellees  as  before.  ... 
A  committee  called  on  the  imdertaker  who  owned  the  hearse  and 
notified  him  not  to  use  appellees'  team  to  haul  his  hearse  at  a  funeral, 
and  the  notice  was  complied  with.     A  similar  notice  was  given  in 

another  case. 

Appellees  filed  their  bill  in  this  case  in  the  circuit  court  of  Randolph 
County  setting  up  these  facts,  and  making  the  appellants,  who  are 
the  unions  and  their  ofiicers,  defendants,  and  praying  for  an  injunction 
against  interfering  with  the  appellees,  their  servants  or  employees, 
from  boycotting  the  appellees,  their  teams  or  vehicles  or  business,  and 
from  giving  notices  with  the  intent  or  calculated  to  deter  the  pub- 
lic from  doing  business  with  them.  ...  A  decree  was  entered  finding 
the  allegations  of  the  bill  and  supplemental  bill  to  be  true,  granting 
an  injunction  substantially  as  prayed  for  in  the  bill  against  putting 
appellees  or  their  employees  on  the  "  unfair  list"  and  from  boycotting 
appellees,  or  going  to  or  sending  committees  to  their  customers  to 
induce  or  compel  them  to  withhold  their  trade  from  appellees,  and  from 
menacing  or  interfering  with  their  business  in  furtherance  of  the  con- 
spiracy against  them.  The  facts  are  not  in  dispute,  and  the  argument 
for  appellants  was  based  on  the  proposition  that  nothing  wrong  or 
unlawful  was  done.  .  .  . 

0.  A.  Barker  and  A,  E.  Crisler,  for  appellants.  .  .  .  One  man  may 
lawfully  refuse  to  deal  with  another,  and  this  right,  which  one  man  may 
exercise  singly,  many  may  agree  to  exercise  jointly  and  make  simul- 
taneous declaration  in  that  regard  by  voluntary  association.  ...  So 
long  as  the  members  of  a  union  employ  no  other  means  to  deter  persons 
from  dealing  with  an  employer  or  one  antagonistic  to  the  union  except 
persuasion  and  the  withdrawal  of  patronage  there  is  nothing  illegal  in 

their  action.  .  .  . 

H.  Clay  Homer,  for  appellees.  The  common  law  seeks  to  protect 
every  person  against  the  wrongful  acts  of  others,  whether  committed 
alone  or  by  combination,  and  an  action  may  be  had  for  injuries  done 
which  cause  another  loss  in  the  enjoyment  of  any  right  or  privilege  or 
property.    Doremus  -v.  Hennessy,  176  111.  614.    The  contracts  which 
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appellees  were  morally  intimidated  into  signing,  to  employ  none  but 
union  men,  are  against  public  policy  and  void.  .  .  .  Boycotts,  though 
unaccompanied  by  violence  or  intimidation,  are  unlawful. 

Mr.  Justice  Cartwright,  [after  stating  the  case  as  above:]  The 
rights  of  labor  unions  and  the  extent  to  which  they  may  lawfully  go 
have  been  pretty  fully  explained  in  O'Brien  v.  People,  216  111.  354,  and 
Pranklin  Union  «.  People,  220  id.  355.  The  right  of  laboring  people 
to  organize  for  the  purpose  of  promoting  their  common  welfare  by 
lawful  means  is  fully  recognized.  They  may  refuse  to  work  for  any 
particular  employer,  and  may  obtain  employment  for  their  members 
by  solicitation  and  promises  of  support  in  trade  and  otherwise;  but 
in  the  accomplishment  of  their  purpose  they  must  proceed  only  by 
lawful  and  peaceable  means,  and  they  have  no  right  to  make  war  on 
other  persons.  It  is  not  wrong  for  members  of  a  union  to  cease  patron- 
izing any  one  when  they  regard  it  for  their  interest  to  do  so;  but  they 
have  no  right  to  compel  others  to  break  off  business  relations  with  the 
one  from  whom  they  have  withdrawn  their  patronage,  and  to  do  this 
by  unlawfid  means,  with  the  motive  of  injuring  such  person.  Such 
means  as  giving  notices  which  excite  the  fear  or  reasonable  apprehen- 
sion of  other  persons  that  their  business  will  be  injured  unless  they  do 
break  off  such  relations  or  cease  patronizing  another  are  wrong  and 
unlawful.  If  the  notices  given  or  things  done  have  the  natural  effect 
of  exciting  such  reasonable  fear  and  apprehension  and  accomplish  the 
result  intended,  it  is  immaterial  that  they  are  not  accompanied  by 
direct  threats.  In  this  case  ...  it  was  understood  by  those  who 
received  the  notices  that,  if  they  continued  to  trade  with  appellees 
and  did  not  break  off  existing  business  relations,  they  would  incur 
the  hostility  of  the  unions  and  their  own  business  would  suffer.  The 
evidence  shows  that  in  this  case,  at  least,  the  words  "unfair  list"  were 
a  euphemism  for  a  boycott,  and,  of  course,  it  does  not  change  the  nature 
of  an  unlawful  thing  by  substituting  an  inoffensive  for  an  offensive 
name.  .  .  . 

In  the  case  of  Doremus  v,  Hennessy,  176  111.  608,  there  was  an  agree- 
ment of  the  appellants  to  injure  and  destroy  the  business  of  the  appellee, 
and  she  recovered  the  damages  resulting  from  their  acts  in  the  execu- 
tion of  that  piupose.  The  Court  there  laid  down  the  fundamental 
principles  governing  such  cases,  and  held  that  every  man  has  a  right, 
under  the  law,  as  between  himself  and  others,  to  full  freedom  in  disposing 
of  his  own  labor  or  capital  according  to  his  own  will;  that  one  who 
invades  that  right  without  lawful  cause  or  justification  commits  a  legal 
wrong,  and  the  damage  inflicted  by  the  use  of  intimidation,  obstruc- 
tion or  molestation  with  malice  is  without  excuse,  and  actionable.  ... 
Counsel  seek  to  distinguish  that  case  from  this  one  for  the  reason  that 
ensting  contracts  were  [there]  broken;  but  that  was  not  the  whole 
of  the  appellees*  case  nor  the  only  ground  upon  which  she  was  per- 
mitted to  recover.  ...  In  the  later  case  of  London  Guarantee  Co.  v. 
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Horn,  206  HI.  493,  it  was  held  that  procuring  the  discharge  of  Horn 
{rom  an  employment  which  was  terminable  at  will,  where  the  motive 
was  to  inivtre  him  and  to  secure  a  benefit  to  the  guarantee  company, 
gave  rise  to  a  cause  of  action.  .  .  .  Here  was  a  smaU  place  in  which 
there  were  a  number  of  unions,  embracing  a  considerable  part  of  the 
popidation,  and  the  ruinous  effect  of  a  boycott  and  a  withdrawal  of 
their  patronage  from  customers  of  appellees  unless  such  customers 
should  break  off  all  business  relations  with  appellees  can  readily  be 
seen  and  imderstood. 

It  is  urged  that  the  injunction  as  aUowed  is  too  broad,  for  the  reason 
that  appellants  are  enjoined  from  putting  appellees  on  the  "unfair 
list."  If  the  only  purpose  of  putting  one  on  the  "  unfair  list,"  and  the 
only  effect,  were  to  notify  members  of  the  union  of  the  fact  so  that 
they  might  withdraw  their  patronage,  the  injunction  would  be  too 
broad;  but  the  evidence  in  the 'record  is  that  the  purpose  of  that  list 
is  not  so  limited  and  that  its  purpose  and  effect  is  to  establish  a  boy- 
cott, and  in  that  view  it  is  not  too  broad. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

'Judgffieni  affirmed* 

855.  PnsBCE  t^.  Stablemen's  Union,  Local  No.  8760.  (1909.  156  Cal. 
70,  103  Pac.  324;  injunction  asked  against  strikers  picketing  the  plaintiff's 
livery-stable;  the  strike  was  called  because  the  plaintiff  refused  to  unionize  his 
stable.)  Henbhaw,  J.  We  think  that  to-day  no  Court  would  question  the  right 
of  an  organized  union  of  employees,  by  concerted  action,  to  cease  their  em- 
ployment (no  contractual  obligation  standing  in  the  way),  and  this  action  con- 
stitutes a  '^  strike."  We  think,  moreover,  that  no  Coiut  questions  the  right 
of  those  same  men  to  cease  dealing  by  concerted  action,  either  socially  or  by 
way  of  business,  with  their  former  employer,  and  this  latter  act,  in  its  essence, 
constitutes  the  primary  boycott.  But  what  acts  organized  labor  may  do,  and 
what  means  it  may  adopt  to  accomplish  its  end,  without  violation  of  the  law, 
have  presented  questions  of  much  nicety,  over  which  the  Courts  have  stood, 
and  still  stand,  widely  divided.  It  would  not  be  profitable  to  discuss  and 
analyze  these  widely  divergent  cases.  It  is  sufficient  to  formulate  briefly  the 
principles  adopted  in  this  State,  many  of  which  have  recently  found  elaborate 
expression  in  the  case  of  Parkinson  v.  Building  &  Trades  Coimcil  of  Santa 
Clara  (Cal),  98  Pac.  1040. 

1.  The  right  of  united  labor  to  strike,  in  furtherance  of  trades  interests  (no 
contractual  obligation  standing  in  the  way),  is  fully  recognized.  The  reason 
for  the  strike  may  be  based  upon  the  refusal  to  comply  with  the  employees' 
demand  for  the  betterment  of  wages,  conditions,  hours  of  labor,  the  discharge 
of  one  employee,  the  engagement  of  another  —  any  one  or  more  of  the  multi- 
farious considerations  which  in  good  faith  may  be  believed  to  tend  toward  the 
advancement  of  the  employees. 

2.  After  striking,  the  employee  may  engage  in  a  "boycott,"  as  that  word 
is  here  employed.  As  here  employed,  it  means  not  only  the  right  to  the  con- 
certed withdrawal  of  social  and  business  intercourse,  but  the  ri^t  by  all  legiti- 
mate means  —  of  fair  publication,  and  fair  oral  or  written  persuasion  —  to 
induce  others  interested  in,  or  sympathetic  with,  their  cause  to  withdraw  their 
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social  interoourse  and  busineaB  patronage  from  the  employer.  They  may  go 
even  further  than  this,  and  request  of  another  that  he  withdraw  his  patronage 
from  the  employer,  and  may  use  the  moral  intimidation  and  coercion  of  threat- 
ening a  like  boycott  against  him  if  he  refuse  so  to  do.  This  last  proposition 
necessarily  involves  the  bringing  into  a  labor  dispute  between  A  and  B,  C,  who 
has  no  difference  with  either.  It  contemplates  that  C,  upon  the  request  of  B, 
and  under  the  moral  intimidation  lest  B  boycott  him,  may  thus  be  constrained 
to  withdraw  his  patronage  frOm  A,  with  whom  he  has  no  controversy.  This  is 
the  "secondary  boycott,''  the  legality  of  which  is  vigorously  denied  by  the  Eng- 
lish Courts,  the  Federal  Courts,  and  by  the  Courts  of  many  of  the  States  of 
this  nation. 

Without  presenting  the  authorities,  which  are  multitudinous,  sujQce  it  to 
state  the  other  view  in  language  of  the  President  of  the  United  States,  but  re- 
cently uttered:  ''A  body  of  workmen  are  dissatisfied  with  the  terms  of  their 
employment.  They  seek  to  compel  their  employer  to  come  to  their  terms  by 
striking.  *  They  may  legally  do  so.  The  loss  and  inconvenience  he  suffers  he 
cannot  complain  of.  But  when  they  seek  to  compel  third  persons,  who  have 
no  quarrel  with  their  employer,  to  withdraw  from  all  association  with  him  by 
throats  that,  unless  such  third  persons  do  so,  the  workmen  will  inflict  similar 
injury  on  such  third  persons,  the  combination  is  oppressive,  involves  duress, 
and,  if  injury  results,  it  is  actionable.''  President  Taft,  McCluro's  Magazine, 
June,  1909,  p.  204.  Notwithstanding  the  great  dignity  which  attaches  to  an 
utterance  such  as  this,  which,  as  has  been  said,  is  but  the  expression  of  numerous 
Courts  upon  the  subject-matter,  this  Court,  after  great  deliberation,  took  what 
it  believed  to  be  the  truer  and  moro  advanced  ground,  above  indicated  and  fully 
set  forth  in  Parkinson  v.  Building  Trades  Council,  etc.,  supra.  In  this  re- 
spect this  Court  recognizes  no  substantial  distinction  between  the  so-called 
primary  and  secondary  boycott.  Each  rests  upon  the  right  of  the  union  to 
withdraw  its  patronage  from  its  employer,  and  to  induce  by  fair  means  any  and 
all  other  persons  to  do  the  same,  and,  in  exercise  of  those  means,  as  the  unions 
would  have  the  unquestioned  right  to  withhold  their  patronage  from  a  third 
person  who  continued  to  deal  with  their  employer,  so  they  have  the  unques- 
tioned right  to  notify  such  third  person  that  they  wiU  withdraw  their  patron- 
age if  he  continues  so  to  deal.  However  opposed  to  the  weight  of  federal  au- 
thority the  views  of  this  Court  are,  that  they  are  not  unique  may  be  noted  by 
reading  National  Protective  Association  v.  Cumming,  170  N.  Y.  315,  63  N.  E. 
369,  58  L.  R.  A.  135,  88  Am.  St.  Rep.  648;  Lindsay  v.  Montana  Federation  of 
Labor,  37  Mont.  264,  96  Pac.  127,"  18  L.  R.  A.  (N.  S.)  707,  where  the  highest 
Courts  of  those  States  formulate  and  adopt  like  principles.  .  .  . 

3.  We  are  thus  brought  to  consider  the  method  of  ''picketing,"  the  use  of 
which  appellants  contend  is  a  legal  weapon  in  their  hands.  .  .  . 

If  the  strikers  have  the  right,  as  above  indicated,  to  withdraw  patronage 
themselves,  and  by  fair  publication,  written  and  oral  persuasion,  to  induce 
others  to  join  in  their  cause,  and  finally  by  threat  of  like  boycott,  to  coerce 
others  into  so  doing,  their  rights  go  no  further  than  this.  .  .  .  The  two  classes 
of  persons  to  whom  we  have  adverted,  and  whose  rights  necessarily  become  in- 
volved where  a  picket  or  patrol  is  established,  are,  first,  the  rights  of  those 
employed,  or  seeking  employment,  in  the  place  of  the  striking  laborers;  and, 
second,  the  rights  of  the  general  pubhc.  * 

(1)  It  is  the  absolute,  unqualified  right  of  every  employee,  as  well  as  of 
every  other  person,  to  go  about  his  legal  business  unmolested  and  unobstructedi 
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and  free  from  intimidation,  force,  or  duress.  The  right  of  a  labor  association 
to  strike  is  no  higher  than  the  right  of  a  non-union  workman  to  take  employ- 
ment in  place  of  the  strikers.  Under  the  assurance  and  shield  of  the  Consti- 
tution and  of  the  laws,  the  non-union  laborer  may  go  to  and  from  his  labor, 
and  remain  at  his  place  of  labor,  in  absolute  security  from  unlawful  molesta- 
tions, and  wherever  such  protection  is  not  fully  accorded,  their  execution,  and 
not  the  laws  themselves,  is  to  be  blamed.  In  this  country  a  man's  constitu- 
tional liberty  means  far  more  than  his  mere  persoijial  freedom.  It  means  that, 
among  other  rights,  his  is  the  right  freely  to  labor  and  to  own  the  fruits  of  his 
toil.  Ex  parte  Jentzsch,  112  Cal.  468,  44  Pac.  803,  32  L.  R.  A.  664.  Any  act 
of  boycotting,  therefore,  which  tends  to  impair  this  constitutional  right  freely 
to  labor,  by  means  passing  beyond  moral  suasion,  and  playing  by  intimida- 
tion upon  the  physical  fears,  is  unlawful. 

(2)  The  inconvenience  which  the  public  may  suffer  by  reason  of  a  boycott 
lawfuUy  conducted  is  in  no  sense  a  legal  injury.  But  the  public's  rights  are 
invaded  the  moment  the  means  employed  are  such  as  are  calculated  to,'and  natu- 
rally do,  incite  to  crowds,  riots,  and  disturbances  of  the  peace.  A  picket,  in 
its  very  nature,  tends  to  accomplish,  and  is  designed  to  accomplish,  these  very 
things.  It  tends  to,  and  is  designed  by  physical  intimidation  to,  deter  other 
men  from  seeking  employment  in  the  places  vacated  by  the  strikers.  It  tends, 
and  is  designed,  to  drive  business  away  from  the  boycotted  place,  not  by  the 
legitimate  methods  of  persuasion,  but  by  the  illegitimate  means  of  physical 
intimidation  and  fear.  Crowds  naturally  collect;  disturbances  of  the  peace  are 
always  imminent  and  of  frequent  occurrence.  Many  peaceful  citizens,  men  and 
women,  are  always  deterred  by  physical  trepidation  from  entering  places  of 
business  so  under  a  boycott  patrol.  It  is  idle  to  split  hairs  upon  so  plain  a  prop- 
osition, and  to  say  that  the  picket  may  consist  of  nothing  more  than  a  single 
individual,  peacefully  endeavoring  by  persuasion  to  prevent  customers  from 
entering  the  boycotted  place.  The  plain  facts  are  always  at  variance  with  such 
refinements  of  reason.  .  .  .  The  boycott  having  employed  these  means  for  this 
unquestioned  purpose  is  illegal,  and  a  Coiut  will  not  seek  by  ovemiceties  and 
refinements,  to  legaUze  the  use  of  this  unquestionably  illegal  instrument.  .  .  . 

We  concur:  Bbatty,  C.  J.;  Lorigan,  J.;  Melvin,  J. 

Angellottt  and  Sloss,  JJ.  We  concur  in  the  judgment.  The  modifica- 
tion of  the  judgment  is  in  line  with  the  views  annoimoed  in  the  Parkinson  Case. 
So  far  as  ''picketing ''is  concerned,  while  we  are  not  prepared  to  hold  that  there 
may  not  be  acts  coming  within  that  term,  as  it  is  accepted  and  understood  in 
labor  disputes,  that  are  entirely  lawful,  and  should  not  be  enjoined,  we  believe 
that,  as  to  such  ''picketing"  as  is  described  in  both  findings  and  judgment  in 
this  case,  the  views  expressed  in  the  opinion  of  the  Court  are  correct. 

Shaw,  J.  I  agree  with  all  that  is  said  by  Justice  Henshaw  in  Ms  opinion, 
except  the  part  relating  to  the  so-called  "secondary  boycott"  and  the  attempt 
to  draw  a  distinction  between  the  compulsion  of  third  persons  caused  by  pick- 
eting and  the  compulsion  of  third  persons  produced  by  a  boycott.  My  views 
concerning  the  "secondary  boycott"  are  expressed  in  my  dissenting  opinion  in 
Parkinson  v.  Building  Trades  Coimcil  (Cal.),  98  Pac.  1040.  The  means  employed 
for  the  coercion  or  intimidation  of  a  third  person  in  a  "secondary  boycott"  are 
unlawful  whenever  they  are  such  as  are  calculated  to,  and  actually  do,  destroy 
his  free  will,  and  cause  him  to  act  coittrary  to  his  own  volition  in  his  own  bua- 
ness,  to  the  detriment  of  the  person  toward  whom  the  main  boycott  or  strike 
is  directed;  in  other  words,  whenever  the  means  used  constitute  duress,  menace. 


No.  855         B.  (m)  freedom  of  social  rivalries  408 

or  undue  influence.  Whether  thin  coercion  or  compulsion  comes  from  fear  of 
ph3r8ical  violence,  as  in  the  case  of  picketing,  or  from  fear  of  financial  loss,  as  in 
the  "secondary  boycott,"  or  from  fear  of  any  other  infliction,  is,  in  my  opinion, 
immaterial,  so  long  as  the  fear  is  suflSciently  potent  to  control  the  action  of 
those  upon  whom  it  is  cast.  I  can  see  no  logical  or  just  reason  for  the  distinc- 
tion thus  sought  to  be  made.  There  is  no  such  distinction  in  cases  where  con- 
tracts or  wills  are  declared  void,  because  procured  by  duress,  menace,  or  undue 
influence.  There  should  be  none  where  actual  injury  is  produced  or  threat- 
ened through  such  means  acting  upon  third  persons.  .  .  . 

856.  HusKiB  ».  Griffin.  (1909.  75N.H,— 74Atl.  595.)  Peablee,  J.  .  .  . 
It  is  well  established  that  the  inherent  right  of  every  man  to  freely  deal,  or 
refuse  to  deal,  with  his  fellowmen,  is  not  to  be  destroyed  or  abridged  by  acts 
involving  the  elements  of  the  common-law  action  for  deceit.  This  is  not  de- 
nied. .  .  .  Whether  motive  (when  falsehood  is  absent)  is  a  material  element 
in  these  cases  is  a  question  upon  which  the  authorities  are  not  so  fully  agreed. 
That  it  is  material,  and  that  where  malice,  or  a  purpose  to  do  the  plaintiff  in- 
jury, is  the  moving  force  to  the  commission  of  the  act,  a  recovery  may  be  had 
is  the  rule  in  many  jurisdictions.  ...  It  is  held  that  a  statement  of  the  truth, 
made  for  the  sole  purpose  of  damaging  the  plaintiff  by  causing  a  third  party 
to  refuse  to  further  deal  with  the  plaintiff,  is  actionable  if  damage  ensues.  .  .  . 

But  beyond  these  issues  of  fraud  and  malicious  injury  lies  one  which  has 
caused  much  of  perplexity  and  conflicting  adjudication.  How  far  advantage  may 
or  may  not  lawfully  be  gained  by  appeal,  persuasion,  or  threat  of  loss  of  future 
favor  —  whether  those  not  involved  in  the  initial  contest  may  be  dragged  into 
it  by  these  and  kindred  means  —  are  questions  which  Courts,  jurists,  and  pub- 
licists  have  not  found  it  easy  to  answer.  Between  the  early  view  that  a  peace- 
ful strike  for  higher  wages  was  inherently  wicked  (King  v.  Joumesrmen  Tailors 
of  Cambridge,  8  Mod.  11;  In  re  Joume3nmen  Cordwainers,  Yates  Sel.  Cas.  Ill, 
277),  and  the  theory  that  all  honest  and  peaceful  means  are  permissible  (diss, 
op.  Vegelahn  v.  Guntner  [anief  No.  848]),  there  is  room  for  every  shade  of 
opinion.  ''It  will  be  seen  that  in  the  different  Courts  there  is  considerable 
variety  and  some  conflict  of  opinion."  Berry  v.  Donovan,  188  Mass.  353,  74 
N.  E.  603  [anUf  No.  850].  ...  In  many  cases  it  has  been  decided  that  the 
common  law  governing  criminal  conspiracies  offered  a  sufficient  ground  for 
holding  the  offenders  liable  civilly.  Lohse  Patent  Door  Co.  t;.  Fuelle,  215  Mo. 
421,  114  S.  W.  997,  and  authorities  there  reviewed.  It  was  soon  perceived, 
however,  that  the  argument  was  unsound;  and  the  theory  that  acts  which 
might  lawfully  be  done  by  one  or  any  number  of  persons,  acting  singly,  were 
unlawful  when  done  by  several  acting  by  a  concerted  plan  was  abandoned  in 
most  jurisdictions.  Boutwell  v.  Marr,  71  Vt.  1,  42  Atl.  607,  43  L.  R.  A.  803,  76 
Am.  St.  Rep.  746;  Toledo,  etc.  Ry.  v.  Company,  (C.  C.)  54  Fed.  730,  19  L.  R. 
A.  387.  Another  ground  taken  was  that  there  is  in  the  concerted  action  of  the 
many  a  coercive  element  which  should  be  placed  on  a  par  with  the  use  of 
force,  or  with  the  undue  influence  sometimes  exercised  over  persons  not  fully 
capable  of  protecting  themselves.  .  .  .  The  reasoning  by  which  this  view  has 
been  supported  not  infrequently  suggests  the  true  solution  of  the  difficulty. 
The  conclusion  has  been  reached  by  deciding  what  was  or  was  not  reasonable 
conduct  under  the  circumstances  of  the  case.  The  more  recent  authorities 
reason  that,  as  the  right  to  deal  or  not  to  deal  with  others  is  inherent  in  the 
idea  of  Anglo-Saxon  liberty,  prima  facie  a  man  can  demand  an  open  market; 
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and,  since  this  is  so,  one  who  interferes  with  this  free  market  must  justify  his 
acts  or  respond  in  damages.  Thus  far  these  authorities  are  uniform;  but  when 
they  proceed  to  the  determination  of  what  amounts  to  a  justification,  they 
differ  widely.  The  cause  is  not  far  to  seek.  The  rule  which  they  apply  is  that 
of  reasonable  conduct,  yet  they  discuss  and  decide  each  case  as  though  it  in- 
volved only  a  question  of  law.  In  reality,  the  issue  is  lanE^ly  one  of  fact,  and 
the  result  is  what  would  be  expected.  Judges  are  men,  and  their  decisions  upon 
complex  facts  must  vary  as  those  of  juries  might  on  the  same  facts.  Calling 
one  determination  an  opinion  and  the  other  a  verdict  does  not  alter  human 
nature,  nor  make  that  uniform  and  certain  which  from  its  nature  must  remain 
variable  and  uncertaLn.  While  these  cases  go  too  far  in  what  they  decide  as 
questions  of  law,  yet  the  test  they  constantly  declare  they  are  applying  is  the 
true  one.  The  standard  is  reasonable  conduct  under  all  the  circumstances  of 
the  case.  .  .  .  The  plaintiff  was  entitled  to  go  to  the  jury  upon  all  three 
grounds  which  have  been  considered:  (1)  Fraud,  (2)  malicious  injury,  and  (3) 
unreasonable  interference  with  the  open  market.^ 


^  PProblemb: 

The  plaintiff's  declaration  alleged  that  W.  had  agreed  to  employ  the  plain- 
tiff at  a  weekly  wage  and  also  to  provide  for  her  by  will,  and  that  the  defend- 
ant by  false  and  malicious  statements  as  to  the  dangerous  character  of  the  plain- 
tiff induced  W.  to  discharge  the  plaintiff  and  to  revoke  the  will  in  her  favor. 
Is  this  demurrable?    (1898,  May  v.  Wood,  172  Mass.  11,  51  N.  E.  191.) 

The  plaintiff  was  a  delinquent  debtor.  The  defendants  were  members  of  an 
assodation  boimd  by  rule  to  refuse  to  trade  with  a  delinquent  debtor  of  one  of 
them  except  for  cash.  The  defendants,  acting  under  the  rule,  caused  the  plain- 
tiff to  be  boycotted.  Are  they  privileged?  (1900,  Hartnett  v,  Goddard,  176 
Mass.  326,  67  N.  E.  677.) 

The  defendant  labor  union  persuaded  M.  to  discharge  the  plaintiff  from  his 
employment  at  will,  because  the  plaintiff  was  not  a  member  of  the  union. 
Was  this  actionable?    (1897,  Perkins  v.  Pendleton,  90  Me.  166,  38  Atl.  96.) 

The  defendants  combined  as  manufacturers  to  refuse  to  sell  to  the  pl^n- 
tiff,  a  wholesaler,  except  at  retail  prices.  The  reason  was  that  the  plaintiff  had 
refused  to  maintain  the  prices  agreed  upon  in  selling  goods  bought  by  him  of 
the  defendants.  Was  this  actionable?  (1903,  Park  &  Sons  Co.  v.  National 
Wholesale  Druggists  Ass'n,  171  N.  Y.  1,  67  N.  E.  137.) 

The  defendant,  superintendent  of  a  quarry,  refused  to  let  A  have  any  stone 
from  the  quarry  unless  he  discharged  the  plaintiff,  his  employee.  Was  this 
actionable?    (1896,  Raycroft  v.  Tayntor,  68  Vt.  219,  35  Atl,  53.) 

The  defendants  were  granite  manufacturers  and  their  association  passed  a 
resolution  not  to  do  business  with  persons  quarrying,  cutting,  or  polishing  gran- 
ite, who  did  not  join  the  association.  A  penalty  of  $50  for  each  breach  of  the 
rule  was  imposed.  The  plaintiff  was  a  granite  polisher,  not  a  member  of  the  as- 
sociation, and  bis  business  was  practically  destroyed,  for  no  one  gave  him 
granite  to  polish.  Was  this  actionable?  (1899,  Boutwell  v.  Marr,  71  Vt.  1, 
42  Atl.  607.) 

The  plaintiff  was  a  member  of  the  defendant  union,  but  was  in  arrears  for 
membership  dues.  The  defendant,  by  threat  of  a  strike,  induced  the  plain- 
tiff's employer  to  discharge  him.  Was  this  actionable?  (1903,  Giblan  v. 
Union,  2  K.  B.  600.) 

The  defendant  was  a  labor  union;  the  plaintiff  was  a  manufacturer  of  casks. 
To  coerce  the  plaintiff  into  ceasing  to  use  certain  hooping  machines;  the  de- 
fendant instituted  a  boycott  of  the  plaintiff's  goods  by  circularizing  his  cus- 
tomers. Was  this  actionable?  (1897,  Hopkins  v.  Oxley  Stave  Co.,  C.  C.  A^ 
83  Fed.  912.) 
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The  defendant  was  a  ticket-ecalper,  and  bought  from  raihoad  passengera 
unused  personal  tickets  containing  an  agreement  to  use  the  ticket  in  person 
only,  and  then  re-sold  them  for  use  by  other  persons.  The  plaintiff  railroads,  the 
sellers  of  the  tickets,  seek  to  restrain  this.  (Angle  v.  R.  Co.,  151  U.  S.  1;  1897, 
Nashville,  C.  A  St.  L.  R.  Co.  v.  McConnell,  82  Fed.  65.) 

The  defendant  was  governor  of  a  Soldier's  Home,  and  ordered  the  pensionen 
not  to  patronise  the  plaintiff's  saloon.  Was  this  actionable?  (1908,  Rowan 
u.  Butler,  171  Ind.  28,  85  N.  E.  714.) 

An  association  of  retail  and  of  wholesale  druggists,  seeking  to  mftintAJn  a  maxi- 
mum schedule  of  prices,  agreed  to  refuse  to  sell  to  a  retail  druggist  who  refused 
to  enter  the  combination,  and  warned  others  that  they  would  also  be  boycotted 
if  they  sold  to  the  plaintiff.  Was  this  actionable?  (Klingel  v.  Sharp,  104  Md. 
218,  64  Atl.  1029.) 

The  defendant  was  a  refiner  of  oil,  and  combined  with  a  transportation 
company  to  refuse  to  purchase  any  oil  of  oil-producers  who  did  not  ship  ex- 
clusively over  the  defendant's  lines  in  tank  cars.  The  object  was  to  destroy 
the  bui^ess  of  the  plaintiff,  a  transportation  company  serving  the  same  oil- 
producers.  Was  this  actionable?  (1901,  West  Virginia  Transp.  Go.  v.  Stand- 
ard Oil  Co.,  50  W,  Va.  611,  40  S.  E.  591.) 

A  party  of  white  men  drunkenly  broke  up  a  negro  church  festival.  On 
complaint  being  made,  the  defendant  terrorized  the  negroes  and  drove  them 
into  the  woods.  The  negroes  were  the  plaintiff's  employees,  and  the  defend- 
ant's act  was  done  to  coerce  the  plaintiff  into  inducing  them  to  suppress  their 
complaint.  The  plaintiff  was  unable  to  gather  his  crops  for  lack  of  help.  Was 
this  actionable?    (1899,  Keman  u.  Humble,  51  La.  An.  389,  25  So.  431.) 

The  foreman  of  the  defendant  railroad  company  threatened  to  discharge  the 
employees  if  they  dealt  with  the  plaintiff  for  goods,  and  his  business  was  in- 
jured thereby.  Was  this  actionable?  (1895,  Graham  v.  St.  Charles  St.  R. 
Co.,  47  La.  16,  56,  18  So.  707.) 

The  plaintiff  left  the  employ  of  the  defendant  railroad  company,  and 
sought  employment  with  another  railroad  company.  The  latter  applied  to  the 
defendant  for  information,  and  the  defendant  stated  that  the  plaintiff  was  a 
labor  a^^tator,  which  was  true.  The  plaintiff  was  therefore  refused  employ- 
ment. Has  he  an  action?  (1904,  Wabash  R.  Co.  p.  Young,  162  Ind.  102, 
69  N.  E.  1003.) 

The  defendant  insuranqp  companies  placed  the  plaintiff  insurance  agent 
on  their  black-list,  which  represented  an  agreement  not  to  employ  any  person 
thereon.  Was  this  actionable,  if  the  plaintiff  lost  patronage  thereby?  (1901, 
Baker  v.  Metropolitan  Ufe  Ins.  O.,  —  Ky.  —  ,  64  S.  W.  913.) 

The  plaintiff  was  engaged  in  the  illegal  sale  of  liquor.  The  defendants 
combined  to  boycott  him  and  to  secure  his  prosecution.  Was  this  actionable? 
(1902,  Prude  v.  Sebastian,  107  La.  64,  31  So.  764.) 

An  agent  of  the  defendant  labor  union  presented  the  plaintiff  with  a  contract 
to  be  eigjOBd;  the  contract  contained  a  clause  agreeing  to  employ  only  union 
labor.  The  plaintiff  refused  to  sign  it  with  that  clause  in  it.  The  defendant 
then  injiued  the  plaintiff's  business  by  circulars  by  pickets;  the  circulars  made 
statements  partly  false.  Was  this  actionable?  (1898,  Beck  v.  Union,  118 
Mich-  497,  77  N.  W.  13.) 

The  plaintiff,  through  N.,  an  imdertaker,  employed  S.  for  the  services  of  a 
hearse  and  carriages  at  his  child's  funeral;  S.  and  B.  entered  into  agreement 
to  take  away  hearse  as  soon  as  the  funersJ  procession  was  ready,  maliciously 
intoiding  to  humiliate  the  plaintiff,  and  S.  and  B.  did  so  order  the  carriage 
away.  B.  pleaded  there  was  the  liversrmen's  association  to  which  B.  and  S. 
belonged,  and  that  N.  the  undertaker  here  was  also  a  liveryman  but  a  non- 
member,  and  that  the  rules  forbade  furnishing  vehicles  to  non-members.  Was 
this  actionable?    (1900,  Gatzow  v.  Buening,  106  Wis.  1,  81  N.  W.  1003.) 

The  plaintiff,  an  employee  of  A,  was  injured  during  his  employment,  and 
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while  still  so  employed  brou^^i  suit  against  A  for  the  injury.  The  defendant 
had  insured  A  against  such  clcdms,  and  threatened  A  to  cancel  the  policy  un- 
less A  discharged  the  plaintiff;  which  A  then  did.  Is  the  defendsmt  liable? 
(1903,  London  Guarantee  &  Ace.  Ins.  Co.  v.  Horn,  206  111.  493,  69  N.  E.  526.) 

The  defendant,  a  passenger  on  a  railroad,  truthfully  reported  to  the  plain- 
tiff's employer  his  misconduct  as  a  conductor  on  the  railroad,  as  observed 
by  the  defendant;  in  consequence  of  which  the  plaintiff  was  discharged.  Is 
the  defendant  liable,  assuming  that  he  was  moved  by  ill-will?  (1904,  Lan- 
caster V.  Hamburger,  70  Oh.  166,  71  N.  E.  289.) 

The. plaintiff  rented  a  house  to  S.,  an  employee  of  the  def aidant.  The  de- 
fendant owned  a  quarry  on  an  island,  and  had  600  employees.  There  were  no 
other  persons  on  the  island.  Between  the  plaintiff,  a  former  employee  of  the 
defendant,  and  the  defendant,  a  bitter  quarrel  had  arisen.  The  defendant  an- 
nounced that  no  man  who  rented  the  plaintiff's  house  should  rei|iain  in  the 
defendant's  employment.  S.  therefore  left  the  plaintiff's  house,  and  no  others 
would  hire  it.    Was  this  actionable?    (1883,  Heywood  v.  Tillson,  75  Me.  225.) 

The  plaintiff  was  owner  of  "tramp"  steamers,  taking  a  cargo  when  and 
where  they  could  find  it.  The  defendants  owned  all  the  regular  lines  of  steam- 
ers to  Chinese  ports.  To  drive  the  plaintiff  out  of  the  trade  of  carrying  tea 
cargoes,  the  plaintiffs  notified  aU  shipp^^  that  a  rebate  of  five  per  cent  would 
be  allowed  to  those  who  patronized  exclusively  the  defendants'  lines.  This 
rebate  was  important  as  affecting  the  margin  of  profit  to  the  shipper.  The 
plaintiff  lost  the  trade.  Was  this  actionable?  (1889,  Mogul  S.  S.  Co.  v,  Mc- 
Gregor, L.  R.  23  Q.  B.  D.  598.) 

The  plaintiff,  an  employee  of  the  Union  Depot  Co.,  was  injured  by  the 
negligence  of  the  defendant,  a  railroad  company.  The  defendant  persuaded  the 
Depot  Co.  not  to  receive  the  plaintiff  again  into  employment  unless  he  would 
sign  a  release  to  the  defendant;  which  he  declined  to  do.  Is  the  defendant  lia- 
ble?   (1907,  Joyce  v.  Great  Northern  R.  Co.,  100  Minn.  226,  110  N.  W.  975.) 

The  defendant  had  agreed  with  other  railroad  companies  not  to  employ  any 
one  who  did  not  bring  a  "clearance  card"  from  his  former  railroad  employer. 
The  plaintiff,  an  employee  of  the  defendant,  left  during  the  great  strike  of 
1894,  and  then  applied  for  employment  to  the  T.  &  O.  R.  Co.,  and  was  re- 
fused for  lack  of  a  "clearance  card."  It  did  not  appear  that  the  defendant  had 
declined  to  give  any  "clearance  card,"  but  only  that  the  card  given  was  not  a 
card  that  would  suffice  to  secure  re-employment.  \^as  this  actionable?  (1900, 
McDonald  v.  Illinois  C.  R.  Co.,  187  lU.  529,  58  N.  £.  463.) 
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F.  P.  Walton,  "Motive  as  an  Element  in  Torts  in  the  Common  and  in  the 
avU  Law."    (H.  L.  R.,  XXU,  601.) 

Francis  E.  Baker,  "The  Respective  Rights  of  Capital  and  Labor  in  Strikes." 
a.  L.  R.,  V,  463.) 

Henry  T.  Terry,  "Malicious  Torts."    (L.  Q.  R.,  XX,  10.) 

Ernest  W.  Huffcut,  "  Malice  in  the  Law  of  Tort."  (Northwestern  Law  Re- 
view, 1894,  U,  65.) 

Notes: 

American  L.  Reg.:  "Blacklisting."     (L,  577.) 

"Unlawful  acts  and  piurposes  in  boycotts."     (LVII,  109.) 

"Trade  and  labor  disputes  —  Malicious  motive."     (LIX,  113.) 

"Injunction  —  Strike  for  a  closed  shop."    (LIX,  340.) 

"Blacklisting  —  Concerted    refusal    to    deal — Want    of    justification." 

(LIX,  405.) 

Columbia  Law  Rev. 

"Interference  with  business  or  empbyment."    (II,  37,  57,  124,  400,  424, 

552,  560;  IV,  145,  59,  79;  I,  123;  III,  426.) 

"  Int^erenoe  with  business  or  employment:  Ticket  speculators."    (VI,  123.) 

"Labor  unions:  Picketing:  Right  to  enjoin."  (VI,  124.) 

"Interference  with  trade:  Injunction."     (VII,  429.) 

"Malice:  Inducing  breach  of  contract."    (VII,  628.) 

"Contract,  breach  of:  When  actionable  as  a  tort."     (VIII,  666.) 

"Interference  by  combinations  of  labor  with  employer's  business."  (X, 

652.) 

"Inducing  breach  of  oral  contract  void  under  the  statute  of  frauds."   (X, 

678.) 

Harvard  L.  Rev.  • 

"Lumley  v.  Gye,  principle  of,  and  its  application."  (II,  19-27;  XVI,  228, 
299,  600;  XVII,  135.) 

"Justification:  Motive  as  affecting  justification."  (11,27;  VII,  180;  VIII, 
499;  X,  447;  XI,  405,  452-457;  XVI,  244^246,  299.) 

"Contracts  other  than  contracts  for  personal  service."  (VII,  180,  428; 
VIII,  113;  XI,  201;  XII,  285.) 

"Boycott  held  to  be  unlawful."    (VII,  180;  VIII,  510;  X,  56;  XV,  223.) 

"Combination:  Whether  necessarily  unlawful."  (VI,  156;  VII,  500;  IX, 
363;   XVI,  243,  249-250.) 

"liability  to  workmen  discharged."     (VII,  184;   IX,  159;   XI,  201,  405; 

XVI,  299.) 

"Allen  V.  Flood,  American  authorities  on  the  question  of."    (VII,  184;  XI« 

459-460;  XIV,  219,  247-248.) 
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"CSvil  liability:  Conspiracy  to  do  acts  lawful  when  done  by  individual." 
(VI,  156;  VII,  181,  600;  VIII,  228;  XI,  467-459;  XV,  223,  402;  XVI,  243.) 

"Strikes,  boycotts,  etc."  (VIII,  227;  X,  65,  301;  XII,  502;  XTV,  219; 
XV,  482;    XVI,  392-403,  518.) 

"Publication  of  'black  list'  of  non-union  employees."    (VIII,  499.) 

"Boycott."    (Vin,  510.) 

"Inducing  workmen  to  leave  plaintiff's  employment."  (VIII,  499;  Xll, 
285*  XV  223'  XVI  251.) 

"'sympathetic  strikes,  iegaUty  of."    (X,  448;  XVII,  668.) 

"Injunction,  remedy  by."    (XI,  469;  XVI,  71,  600.) 

"Allen  V.  Flood,  analysis  and  discussion  of."    (XII,  405;  XV,  223.) 

"Picketing:  Injunction  agsunst  picketing:  effect  of  criminal  statute:  par- 
ticular cases."    (XII,  502;  X,  65,  301;  XV,  482.) 

"Threats  of  strike  enjoined  at  suit  of  rival  worionen."    (XIV,  219;  XVI, 

71.) 

"Combination  of  wholesalers  refusing  to  sdl  to  plaintiff."     (XV,  402.) 
"Blacklisting:  How  far  lawful."    (XVII,  139.) 

"Forcing  others  to  join  combination  against  plaintiff."    (XVII,  658.) 
"Intention  to  improve  conditions  of  labor  as  justification."    (XVII,  286.) 
"Strike  to  procure  discharge  of  employee  classed  as  'boycott.'"  (Xvil, 

568.) 

"Competition  as  justification  for  procuring  discharge  of  employee."  (XVII, 
140.) 

"Compelling  member  of  association  not  to  deal  with  plaintiff:  Aether 
justifiable."      (XVII,  658.) 

"Blacklisting:  how  far  lawful."    (XVII,  139.) 

"Intention  to  improve  conditions  of  labor  as  justification."    (XVII,  285.) 

"Competition  as  justification  for  causing  discharge  of  employee."  (XVII, 
140.) 

"Interference  with  business  or  occupation:   Inducing  breach  of  contract." 
(XIX,  68.) 

"Tlieatres:  Combination  of  managers  to  exclude  a  critic."    (XX,  68.) 

"Strike  against  one  man  to  reach  another."    (XX,  243.) 

"  Interference  with  business  or  occupation:  Enjoining  threatened  sale  by 
ticket-brokers  of  non-transferable  tickets."     (XXI,  366.) 

"Interference  with  business  or  occupation:  Inducing  breach  of  contract  not 
to  seU  a  chattel."     (XXI,  415.) 

"Interference  with  bvudness  or  occupation:  Using  personal  influence  to 
attract  customers  to  one's  own  shop  from  an  enemy's  shop,  for  the  sole  purpose 
of  injuring  the  enemy,  as  an  actionable  tort."    (XXII,  616.) 

"Interference  with  business  or  occupation:  Causing  workmen  to  cease 
work  by  threatened  imposition  of  fine  through  medium  of  labor  union." 
(XXII,  243.) 

"Interference  with  business  or  occupation:  Threatened  strike  against  one 
man  to  reach  another."     (XXII,  458.) 

"Combinations  in  self-interest."    (XXIII,  164.) 

Michigan  L.  Rev. 

"Violation  of  injunction  by  labor  union  pickets."    (Ill,  328.) 

"Scalper —  In  law  and  equity."     (VI,  328.) 

"Picketing  — Lawful  and  unlawful."     (V,  712.) 

"Strikes  —  Scope  of  order  restraining."    (VI,  710.) 

"Interference  with  another's  right  of  employment."     (IX,  536.) 

Yale  L.  /. 

"Malicious  interference  with  business."    (XX,  69.) 

"Injunction  —  strikes  —  unlawful  acts."    (XX,  329.)] 
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SXTB-TTTIaE  (IV) :  POLICIXS8  8ZSEKING  JUSTIFICATION  IN  THB 
N2SCB88IT7  FOR  EQUAIJTT  OF  OPPORTUNITY  FOR  THB 
ACQUISITION  OF  A  TRADAL  REPUTATION 

Topic  1.  Commcn  Bumame 

859.  CROFT  v.  DAY 
Rolls  Court  op  Chancery.    1843 

7  Beao.  84 

This  was  a  motion,  on  behalf  of  the  executors  of  Mr.  Day,  the  well- 
known  blacking  maker,  to  restrain  the  defendant,  his  nephew,  from 
selling  blacking  manufactured  by  him.  ...  It  app>eared  from  the  case 
of  the  plainti^s,  that  in  1801,  Charles  Day  and  Benjamin  Martin 
entered  into  partnership  as  blacking  manufacturers,  for  the  terms  of 
21  years,  and  carried  on  the  business  at  97  High  Holbom.  In  1808, 
Martin  transferred  his  interest  to  Day.  .  .  .  Martin  died  in  1834, 
and  Day  died  in  1836,  and  the  business  was  carried  on  in  the  names 
of  Day  and  Martin  by  Day's  executors.  The  defendant  Day,  the 
testator's  nephew,  had  recently  set  up  as  a  blacking  maker  at  903^ 
Holbom  Hill,  and  had  sold  blacking  in  similar  bottles  and  with  similar 
labeb  (with  some  variations)  to  those  which  had  heretofore  been  used 
by  Day  &  Martin,  and  to  those  now  used  by  the  executors  of  Day.  .  .  . 
The  defendant  by  his  affidavit  stated,  that  the  carts  of  the  plaintiffs 
now  bore  the  names  of  Charles  Day  and  Richard,  and  not  Benjamin, 
Martin.  That  previously  to  his  the  defendant's  vending  or  offering 
for  sale  any  blacking,  he  applied  to  an  intimate  acquaintance  of  his, 
of  the  name  of  Martin,  to  join  him  in  the  manufacture  and  sale  thereof, 
and  obtained  permission  to  use  his  name,  in  conjunction  with  his  own, 
as  manufacturers  and  vendors  of  blacking,  and  that  he,  the  defendant, 
was  now  in  treaty,  and  only  waiting  the  result  of  this  suit,  finally  to 
settle  the  terms  of  a  partnership  widi  Mr.  Martin,  for  carrying  on  the 
said  business  of  blacking  manufacturers. 

Mr.  Tinney,  Mr.  Purvis j  and  Mr.  ToUer,  in  support  of  the  motion, 
argued,  that  the  defendant  was  intentionally  practising  a  fraud  upon 
the  plaintiffs,  and  a  deception  on  the  public.  .  .  . 

Mr.  Turner  and  Mr.  Mylne,  contra,  contended  that  the  defendant 
had  an  imdoubted  right  to  affix  his  own  name  to  his  own  manufacture, 
and  that  he  had  authority  to  add  that  of  Mr.  Martin,  with  whom  he 
was  in  treaty  for  a  partnership.  .  .  . 

The  Master  of  the  Rolls,  Lord  Langdale  (without  hearing  a  reply). 
What  is  proper  to  be  done  in  cases  of  this  kind  must,  more  or  less, 
depend  upon  the  circumstances  which  attend  them.  .  .  .  The  accusa- 
tion which  is  made  against  this  defendant  is  this:  —  that  he  is  selling 
goods,  under  forms  and  symbols  of  such  a  nature  and  character  as  will 
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induce  the  public  to  believe  that  he  is  selling  the  goods  which  are  manu- 
factured at  the  manufactory  which  belonged  to  the  testator  in  this 
cause.  It  has  been  very  correctly  said,  that  the  principle,  in  these 
cases,  is  this:  —  that  no  man  has  a  right  to  sell  his  own  goods  as  the 
goods  of  another.  You  may  express  the  same  principle  in  a  different 
form,  and  say  that  no  man  has  a  right  to  dress  himself  in  colors,  or 
adopt  and  bear  symbols,  to  which  he  has  no  peculiar  or.  exclusive 
right,  and  thereby  personate  another  person  for  the  purpose  of  induc- 
ing the  public  to  suppose,  either  that  he  is  that  other  person,  or  that 
he  is  connected  with  and  selling  the  manufacture  of  such  other  person, 
while  he  is  really  selling  his  own.  .  .  .  My  decision  does  not  depend 
on  any  peculiar  or  exclusive  right  the  plaintiffs  have  to  use  the  names 
Day  and  Martin,  but  upon  the  fact  of  the  defendant  using  those  names 
in  connection  with  certain  circumstances,  and  in  a  manner  calculated 
to  misle&d  the  public,  and  to  enable  the  defendant  to  obtain,  at  the 
expense  of  Day's  estate,  a  benefit  for  himself,  to  which  he  is  not,  in 
fair  and  honest  dealing,  entitled.  Such  being  my  opinion,  I  must 
grant  the  injunction  restraining  the  defendant  from  carrying  on  that 
deception.  He  has  a  right  to  carry  on  the  business  of  a  blacking  manu- 
facturer honestly  and  fairly;  he  has  a  right  to  the  use  of  his  own  name; 
I  will  not  do  anything  to  debar  him  from  the  use  of  that,  or  any  other 
name  calculated  to  benefit  himself  in  an  honest  way;  but  I  must  pre- 
vent him  from  using  it  in  such  a  way  as  to  deceive  and  defraud  the 
public,  and  obtain  for  himself,  at  the  expense  of  the  plaintiffs,  an 
undue  and  improper  advantage. 


860.    RUSSIA  CEMENT  COMPANY  v.  LEPAGE 
Supreme  JuDiaAL  Court  of  Massachusetts.    1888 

147  Mass,  206,  17  N,  E.  304 

Bill  in  equity,  filed  September  16,  1886,  to  enjoin  the  defendants 
from  using  as  trade-marks  the  words  "LePage's  Liquid  Glue''  and 
''LePage's  Improved  Liquid  Glue,"  and  from  doing  business  under 
the  style  of  "  LePage's  Liquid  Glue  Co."  At  the  hearing  before  Gari>- 
NER,  J.,  there  was  evidence  tending  to  prove  the  following  facts.  About 
January  1,  1880,  the  defendant  and  one  Brooks,  co-partners,  doing 
business  under  the  name  of  Russia  Cement  Company,  began  to  manu- 
facture and  sell  glues.  .  .  .  The  name  ''LePage's"  accordin^y  was 
decided  upon,  with  the  consent  of  LePage,  as  the  name  by  which  the 
light  glues  should  be  known,  that  word  being  always  empdoyed.  .  .  . 
On  February  4,  1882,  the  defendant  and  Brooks,  as  such  co-partners, 
executed  and  delivered  to  the  plaintiff  corporation,  which  had  been 
organized  by  them,  a  bill  of  sale  of  all  the  personal  property  belonging 
to  the  firm,  '*  together  with  all  the  cash  and  book  accounts  belonging 
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to  the  said  firm,  the  good-will  of  the  business,  and  the  right  to  use  the , 
trade-marks  belonging  to  or  in  use  by  the  said  co-partnership."  There- 
upon the  plaintiff  engaged  in,  and  continued  to  carry  on,  the  business 
of  making  and  selling  such  glute  as  the  defendant  and  Brooks  had  made 
and  sold  as  co-partners,  using  similar  labels,  selling  the  light  glues 
under  the  trade-mark  or  trade  name  of  "LePage's"  and  advertising 
the  goods  at  an  expense  of  over  S30,000.  The  defendant  was  treasurer 
of  the  plaintiff  corporation  from  its  organization  until  some  time  in 
1884,  and  was  afterwards  a  director.  .  .  .  The  defendant  withdrew 
from  the  plaintiff  corporation  in  February,  1886,  and  shortly  after 
engaged  in  the  manufacture  and  sale  of  liquid  glue  at  Gloucester, 
Massachusetts,  where  the  business  of  the  plaintiff  had  always  been 
carried  on.  The  defendant  adopted  the  name  and  address  of  "  LePage's 
Liquid  Glue  and  Cement  Co.,  Gloucester,  Mass."  and  advertised  his 
business  under  this  name,  called  his  liquid  glue  ''LePage's  Improved 
Liquid  Glue,"  and  described  its  manufacture  as  carried  on  "  under  the 
management  jof  William  N.  LePage,  the  original  inventor  and  manu- 
facturer of  LePage's  Liquid  Glue."  The  judge  refused  the  injunction, 
and  dismissed  the  bill,  and  reported  the  case  for  the  consideration 
of  the  full  court. 

E.  K  Hoar  &  Causten  Brotone,  for  the  plaintiff. 

W.  Gaston  &  F.  Forbes  (F.  L.  Washburn  with  them),  for  the  defendant. 

Devens,  J.  The  plaintiff  and  the  defendant  are  manufacturers 
of  liquid  glue,  and  the  defendant,  whose  name  is  LePage,  uses  the  same 
name  as  that  used  by  the  plaintiff  to  describe  his  glue,  and  by  which 
to  advertise  it,  except  that  he  introduces  therein  the  word  "improved." 
The  introduction  of  this  word  into  the  name  of  the  article  manufactured 
by  him  does  not  justify  its  use,  if  in  other  respects  the  plaintiff  has 
just  ground  to  object  to  it.  Sebastian  on  Trade-Marks,  52.  Frazer 
t.  Frazer  Lubricator  Co.,  18  Bradw.  (111.)  450,  462.  GilUs  v.  Hall, 
2  Brewst.  342.  A  person  cannot  make  a  trade-mark  of  his  own  name, 
and  thus  debar  another  having  the  same  name  from  using  it  in  his 
business,  if  he  does  so  honestly,  and  without  any  intention  to  appro- 
priate wrongfully  the  good-will  of  a  business  already  established  by 
others  of  the  name.  Every  one  has  the  absolute  right  to  use  his  own 
name  honestly  in  his  own  business  for  the  purpose  of  advertising  it, 
even  though  he  may  thereby  incidentally  interfere  with  and  injure 
the  business  of  another  having  the  same  name.  In  such  case  the  incon- 
venience or  loss  to  which  those  having  a  common  right  to  it  are  sub- 
jected is  damnum  absque  injuria.  But  although  he  may  thus  use  his 
name,  he  cannot  resort  to  any  artifice  or  do  any  act  calculated  to  mis- 
lead the  public  as  to  the  identity  of  the  business  fum  or  establishment, 
or  of  the  article  produced  by  them,  and  thus  produce  injury  to  the 
other  beyond  that  which  results  from  the  similarity  of  name.  .  .  . 

It  is  also  true  that  one  may  so  sell  or  part  with  the  right  to  use  his 
own  name  as  a  description  or  designation  of  a  manufactured  artide 
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as  to  deprive  himself  of  the  right  to  use  it  as  such,  and  confer  this  right 
'  upon  another.  A  name  used  as  an  adjective  of  description  is  not 
necessarily  understood  by  the  public  as  any  assertion  that  the  person 
whose  name  is  used  is  the  maker  of  the*  article.  One  who  has  carried 
on  a  business  under  a  trade  name,  and  sold  a  particular  article  in  such 
a  manner,  by  the  use  of  his  name  as  a  trade-mark  or  a  trade  name, 
as  to  cause  the  business  or  the  article  to  become  known  or  established 
in  favor  under  such  a  name,  may  sell  or  assign  such  trade  name  or 
trade-mark  when  he  sells  the  business  or  manufacture,  and  by  such 
sale  or  assignment  conclude  himself  from  the  further  use  of  it  in  a 
similar  way.  ...  A  person  may  be  enjoined,  therefore,  from  using 
his  own  name  as  a  description  of  an  article  of  his  own  manufacture, 
and  from  selling  the  article  under  that  particular  name,  when  he  has 
parted  with  the  right  thus  to  apply  it.  Gillis  v.  Hall,  2  Brewst.  342. 
Kidd  V,  Johnson,  100  U.  S.  617,  619.  It  is  not  upon  the  ground  of  the 
invasion  of  the  trade  name  adopted  by  another,  but  by  reason  of  the 
contract  he  has  made,  that  he  is  deprived  of  the  right  himself  to  use 
his  name  as  all  others  of  the  same  name  may  use  theirs.  .  .  . 

Upon  the  evidence  in  the  case  at  bar,  it  appears  that  '^LePage's 
Liquid  Glue"  was  the  name  adopted  by  Brooks  and  LePage  for  the 
light  glues  manufactured  by  them,  a  special  word,  such  as  ''straw," 
"carriage,"  etc.,  indicating  for  what  especial  use  the  particular  light 
glue  was  designed,  being  inserted  before  the  word  "glue;"  that  they 
manufactured  glues  under  this  name  and  at  a  subsequent  period,  in 
1882,  formed  the  plaintiff  corporation,  to  which  they  sold  their  busi- 
ness, and  which  continued  the  manufacture  of  these  glues  under  the 
same  name.  The  defendant  was  a  member  of  the  corporation,  and  a 
director  thereof,  until  February,  1886.  He  then  left  it,  and  shortly 
after  engaged  in  the  manufacture  and  sale  of  glue  at  Gloucester,  where 
the  plaintiff's  business  has  always  been  carried  on,  using  the  name 
"LePage's  Improved  Liquid  Glue"  to  advertise  the  article  produced 
by  him.  Wlien  Brooks  and  LePage  sold  their  business  to  the  plaintiff, 
they  in  express  terms  sold  "  the  right  to  use  the  trade-marks  belonging 
to  or  in  use  by  said  co-partnership."  When  LePage  (with  Brooks) 
sold  to  the  corporation,  and  when  he  left  the  corporation,  it  must  be 
held  that  the  name  "LePage's  Liquid  Glue"  was  a  trade  name  or 
trade-mark,  and  it  is  not  important  which  term  is  used,  indicating  the 
liquid  glue  which  the  plaintiff  was  manufacturing.  The  right  to  use 
it  as  such  was  necessarily  an  exclusive  use,  as  it  was  intended  thus  to 
distinguish  the  plaintiff's  goods  from  those  of  others.  As  a  trade- 
mark belonging  to  the  corporation,  the  defendant  while  an  officer 
thereof  had  himself  sought  to  obtain  registration  for  it  at  the  United 
States  Patent  Office.  We  are  of  opinion,  therefore,  that  the  defendant 
should  be  enjoined  from  using  the  words  "LePage's  Improved  Liquid 
Glue,"  or  "LePage's  Liquid  Glue,"  to  describe  the  article  manufac- 
tured by  him,  and  from  describing  the  company  under  whose  name 
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he  conducts  his  business  as  ''  LePage's  Liquid  Glue  Company/'  whether 
with  or  without  any  addition  thereto. 

While  the  plaintiff  has  not  sought  to  prevent  the  defendant  from 
manufacturing  glue,  we  add,  in  order  to  avoid  misunderstanding,  that 
while  the  defendant  cannot  use  the  words  adopted  as  a  trade  name 
for  the  article  manufactured  by  him,  we  do  not  decide  that  he  may 
not  use  the  words  "  Liquid  Glue,"  or  other  appropriate  words,  to  de- 
scribe his  product,  or  to  state  in  that  connection  that  he  is  himself  the 
manufacturer  of  it.    Decree  for  the  plaintiff. 


861.  CHAS.  S.  fflGGINS  COMPANY  v.  HIGGINS  SOAP 

COMPANY 

Court  of  AppsALfi  of  New  York.    1896 

144  N.  F.  462,  39  N.  E.  490 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court 
in  the  second  judicial  department,  entered  upon  an  order  made  July 
28,  1893,  which  affirmed  a  judgment  in  favor  of  defendant  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  plaintiff  seeks  in  this  action  to  restrain  the  use  by  the  defendant 
in  this  State  of  its  corporate  name,  "  Higgins  Soap  Company,"  in  the 
business  of  manufacturing  and  selling  soap,  on  the  ground  that  such 
use  is  an  unlawful  invasion  of  the  rights  of  the  "  Chas.  S.  Higgins  Com- 
pany," the  plaintiff  corporation.  The  corporate  names  of  the  respec- 
tive corporations  are  not  identical,  but  it  is  claimed  in  behalf  of  the 
plaintiff  that  there  is  a  similarity  between  them  which,  in  connection 
with  other  facts,  is  liable  to  and  has  produced  confusion  and  will  enable 
the  defendant  to  appropriate  the  trade  of  the  plaintiff.  The  facts 
found  show  that  in  1890,  prior  to  the  organization  of  the  corporation 
defendant,  under  the  laws  of  New  Jersey,  which  took  place  in  1892, 
the  plaintiff,  a  domestic  corporation,  organized  by  Chas.  S.  Higgins 
and  others,  purchased  from  Chas.  S.  Higgins  and  his  partner,  for  the 
sum  of  $810,000  in  stock  and  bonds,  the  soap  business  originally 
established  in  Brooklyn  by  the  father  of  Charles  S.  Higgins  in  1846, 
to  which  business  Charles  S.  Higgins  succeeded  on  his  father's  death 
in  1860,  together  with  the  good  will,  labels,  trade  marks  and  other 
property  employed  in  the  business.  .  .  .  The  product  was  extensively 
sold  in  New  York  and  other  States  and  was  well  knQwn  to  the  trade  as 
**  Higgins  Soap,"  and  the  plaintiff  corporation  was  sometimes  known 
as  the  "Higgins  Soap  Company."  ...  On  the  organization  of  the 
plaintiff  corporation  and  the  purchase  of  the  business,  it  continued  to 
carry  it  on  in  Brooklyn,  where  it  had  been  originally  established,  and 
where  it  has  ever  since  been  carried  on.  Charles  S.  Higgins  was  a  di- 
rector of  the  plaintiff  and  its  first  president,  and  so  continued  for  a 
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year  after  its  incorporation,  when  he  was  displaced  from  his  posi- 
tion as  president  and  ceased  to  be  a  director  of  the  company.  The 
ground  of  his  discharge  does  not  appear.  Soon  afterwards^  in  the 
summer  of  1892,  Charles  S.  Higgins,  with  his  wife,  his  son  and  two 
other  p>ersons,  organized  the  defendant  corporation  under  the  name 
of  the  ''Higgins  Soap  Company/'  to  carry  on  the  soap  business,  and 
commenced  the  manufacture  of  soap,  having  its  factory,  principal  ofHce 
and  place  of  business  outside  of  New  Jersey,  in  the  city  of  Brooklyn. 
Charles  S.  Higgins  became  the  president  of  the  defendant  corporation, 
and  among  other  products  it  manufactured  and  put  up  a  soap  in  bars, 
on  the  wrappers  of  which  appear  the  words  "  Higgins  Soap  Company, 
Original  Laundry  Soap,  Charles  S.  Higgins,  Prest.,"  and  the  bars 
were  impressed  with  substantially  the  same  words.  .  .  . 

H,  Aplington,  for  appellant.  The  relief  asked  for  in  this  action  is 
based  upon  the  principles  involved  in  trade-mark  cases.  .  .  . 

Jesse  Johnson,  for  respondent.  Every  man  has  the  right  to  use  his 
own  proper  name  to  designate  the  product  of  his  own  ingenuity,  skill 
or  industry.  .  .  .  Mr.  Higgins  simply  uses  his  own  name,  and,  if  some 
one  remembers  who  and  what  he  was  in  the  soap  business,  that  does 
not  present  a  case  for  an  injunction.  .  .  .  The  fact  that  the  names 
here  in  controversy  are  the  names  of  corporations  and  not  of  persons, 
makes  the  rule  still  stronger  in  defendant's  favor.  .  .  . 

Andrews,  C.  J.,  [after  stating  the  case  as  above:]  The  main  ground 
upon  which  the  plaintiff  has  been  defeated  in  the  courts  below  is  that 
Charles  S.  Higgins  or  the  members  of  his  family,  either  separately  or 
jointly,  had  the  right  to  establish  the  soap  business  and  to  use  the 
name  of  Higgins  in  conducting  it,  and  to  designate  the  product  as 
"Higgins  Soap,"  and  that  no  right  of  the  plaintiff  was  invaded  by 
giving  to  the  corporation  formed  by  them  the  name  of  "Higgins 
Soap  Company."  .  .  .  Any  person  may  use  in  his  business  his  family 
name,  provided  he  uses  it  honestly  and  without  artifice  or  deception, 
although  the  business  he  carries  on  is  the  same  as  the  business  of 
another  person  of  the  same  name  previously  established,  which  has 
become  known  under  that  name  to  the  public,  and  although  it 
may  appear  that  the  repetition  of  that  name  in  connection  with  the 
new  business  of  the  same  kind  may  produce  confusion  and  subject  the 
other  party  to  pecuniary  injury.  The  right  of  a  person  to  use  his 
family  name  in  his  business  is  regarded  as  a  natural  right  of  which  he 
cannot  be  deprived,  by  reason  simply  of  priority  of  use  by  another  of 
the  same  name.  ...  On  the  other  hand,  we  think  it  is  equally  clear 
that  the  defendant  derives  no  additional  immunity  from  the  fact  that 
the  name  of  "  Higgins,"  in  its  corporate  name,  was  that  of  one  or  more 
of  its  corporators;  or  that  Charles  S.  Higgins,  or  any  one  of  that  name, 
might  engage  in  the  soap  business  under  the  family  name,  or  that 
Charles  S.  Higgins  and  the  other  corporators  of  the  same  name  had 
consented  to  its  use.  •  •  •  In  respect  to  corporate  names  the  same 
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rule  applies  as  to  the  names  of  firms  or  individuals,  and  an  injunction 
lies  to  restrain  the  simulation  and  use  by  one  corporation  of  the  name  of 
a  prior  corporation  which  tends  to  create  confusion  and  to  enable  the 
later  corporation  to  obtain,  by  reason  of  the  similarity  of  names,  the 
business  of  the  prior  one.  The  Courts  interfere  in  these  cases,  not  on 
the  ground  that  the  State  may  not  affix  such  corporate  names  as  it  may 
elect  to  the  entities  it  creates,  but  to  prevent  fraud,  actual  or  construc- 
tive. The  names  of  corporations  organized  under  general  laws,  and 
in  most  other  cases,  are  chosen  by  the  promoters,  and  it  would  be  an 
easy  way  to  escape  from  the  obligations  which  are  enforced  as  between 
individuals,  if  a  corporation  were  granted  immunity  by  reason  of  their 
corporate  character.  .  .  .  Whether  the  Court  will  interfere  in  a  par- 
ticular case  must  depend  upon  circumstances,  —  the  identity  or  simi- 
larity of  the  names;  the  identity  of  the  business  of  the  respective 
corporations;  how  far  the  name  is  a  true  description  of  the  kind  and 
quality  of  the  articles  manufactured  or  the  business  carried  on;  the 
extent  of  the  confusion  which  may  be  created  or  apprehended,  and 
other  circumstances  which  might  justly  influence  the  judgment  of  the 
judge  in  granting  or  withholding  the  remedy.  Whether  upon  equitable 
principles  the  remedy  should  have  been  awarded  in  this  case  upon  the 
facts  proved  and  found  is  the  question  in  this  case. 

If  the  right  of  the  plaintiff  to  relief  depended  exclusively  upon  the 
comparison  of  the  corporate  names  of  the  parties,  and  the  inferences 
to  be  drawn  from  such  comparison  alone  and  without  reference  to 
any  extrinsic  facts,  it  might  well  be  doubted  whether  the  names  are 
so  similar  that  the  Court  could  find  that  confusion  and  injury  would 
be  likely  to  arise.  But  the  case  does  not  rest  alone  upon  the  infer- 
ences from  such  comparison.  ...  It  cannot  be  doubted  upon  the 
findings  that  the  reputation  of  "Higgins  Soap,"  when  the  defendant 
corporation  was  organized,  applied  to,  and  designated  to  the  trade, 
the  soap  manufactured  by  the  plaintiff  and  its  predecessors.  The 
promoters  of  the  defendant,  knowing  the  history  of  the  business  estab- 
lished by  Higgins,  Sr.,  in  1846,  its  transfer  to  the  plaintiff,  that  the 
product  was  known  to  the  trade  as  "  Higgins  Soap,"  that  the  business 
had  become  very  valuable  and  that  large  sums  had  been  expended  in 
advertising  it,  proceeded  to  organize  the  defendant  corporation  under 
the  name  of  the  ''Higgins  Soap  Company,"  and  to  manufacture  soap 
in  the  same  city  where  the  plaintiff's  business  was  carried  on.  The 
inference  seems  irresistible  that  the  defendant  assumed  its  corporate 
name  so  that  it  should  carry  the  impression  that  it  was  the  manu- 
facturer of  "  Higgins  Soap,"  so  well  known  to  the  public.  But  even 
if  the  namye  was  assumed  in  good  faith,  and  without  design  to  mislead 
the  public  and  acquire  the  plaintiff's  trade,  the  defendant,  knowing  the 
facts,  must  be  held  to  the  same  responsibility  as  if  it  acted  under 
the  honest  impression  that  no  right  of  the  plaintiff  was  invaded.  .  .  . 
The  evidence  shows  that  confusion  has  arisen,  and  it  is  a  reasonable 
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presumption  that  if  the  defendant  is  permitted  to  continue  to  carry 
on  the  business  of  soap  making  under  its  present  name  the  public  will 
be  misled  and  the  ptaintiiF's  trade  diverted,  the  extent  of  such  diver- 
sion increasing  with  the  increase  of  the  defendant's  business.  We 
think  the  plaintiff,  upon  the  facts  found  and  proved,  was  entitled  to 
relief  by  injunction.  The  judgment  should  be  reversed  and  a  new 
trial  granted. 
All  concur,  except  Haight,  J.,  not  sitting.  Juigmeni  reversed. 


Topic  2.  Common  Looality 

862.  AMERICAN  WALTHAM  WATCH  COMPANY  v.  UNITED 

STATES  WATCH  COMPANY 

Supreme  Judicial  Court  of  Massachusetts.    1899 

173  Mass,  85,  53  N.  E.  141 

Bill  in  equity,  filed  October  15,  1890,  and  amended  September  22, 
1898,  to  restrain  the  use  of  the  word  "  Waltham"  on  watches  made  by 
the  defendant,  to  the  detriment  of  the  plaintiff's  business  as  a  manu- 
facturer of  watches  in  Waltham.  Hearing  before  Knowlton,  J.,  who, 
with  the  consent  of  the  parties,  reported  the  case  for  the  consideration 
of  the  full  court.    The  facts  appear  in  the  opinion. 

W.  A,  Munroe  and  F.  P.  Fishy  for  the  plaintiff. 

Causten  Browne  and  0.  R,  MUcheU,  for  the  defendant. 

Holmes,  J.  This  is  a  bill  brought  to  enjoin  the  defendant  from 
advertising  its  watches  as  the  "W^altham  Watch"  or  "Waltham 
Watches,"  and  from  marking  its  watches  in  such  a  way  that  the  word 
"Waltham"  is  conspicuous.  The  plaintiff  was  the  first  manufacturer 
of  watches  in  Waltham,  and  had  acquired  a  great  reputation  before 
the  defendant  began  to  do  business.  It  was  found  at  the  hearing  that 
the  word  "Waltham,"  which  originally  was  used  by  the  plaintiff  in  a 
merely  geographical  sense,  now,  by  long  use  in  connection  with  the 
plaintiff's  watches,  has  come  to  have  a  secondary  meaning  as  a  desig- 
nation of  the  watches  which  the  public  has  become  accustomed  to  asso- 
ciate with  the  name.  This  is  recognized  by  the  defendant  so  far  that 
it  agrees  that  the  preliminary  injunction,  granted  in  1890,  against 
using  the  combined  words,  "  Waltham  Watch  "  or  "  Waltham  Watches  " 
in  advertising  its  watches,  shall  stand  and  shall  be  embodied  in  the  final 
decree.  The  question  raised  at  the  hearing,  and  now  before  us,  is 
whether  the  defendant  shall  be  enjoined  further  against  using  the 
word  "Waltham,"  or  "Waltham,  Mass.,"  upon  the  plates  of  its  watches 
without  some  accompanying  statement  which  shall  distinguish  clearly 
its  watches  from  those  made  by  the  plaintiff.  The  judge  who  heard 
the  case  found  that  it  is  of  considerable  commercial  importance  to 
indicate  where  the  business  of  manufacturing  is  carried  on,  as  it  is 
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the  custom  of  watch  manufacturers  so  to  mark  their  watches,  but 
nevertheless  found  that  such  an  injunction  ought  to  issue.  He  also 
found  that  the  use  of  the  word  "  Waltham,"  in  its  geographical  sense, 
upon  the  dial,  is  not  important,  and  should  be  enjoined.  The  defend- 
ant's position  is  that,  whatever  its  intent  and  whatever  the  effect  in 
diverting  a  part  of  the  plaintiff's  business,  it  has  a  right  to  put  its 
name  and  address  upon  its  watches;  that  to  require  it  to  add  words 
which  will  distinguish  its  watches  from  the  plaintiff's  in  the  mind  of 
the  general  public  is  to  require  it  to  discredit  them  in  advance;  and 
that,  if  the  plaintiff  by  its  method  of  advertisement  has  associated 
the  fame  of  its  merits  with  the  city  where  it  makes  its  wares  instead 
of  with  its  own  name,  that  is  the  plaintiff's  folly,  and  cannot  give  it  a 
monopoly  of  a  geographical  name,  or  entitle  it  to  increase  the  defend- 
ant's burdens  in  advertising  the  place  of  its  works. 

In  cases  of  this  sort,  as  in  so  many  others,  what  ultimately  is  to 
be  worked  out  is  a  point  or  line  between  conflicting  claims,  each  of 
which  has  meritorious  grounds  and  would  be  extended  further  were 
it  not  for  the  other.  Boston  Ferrule  Co.  v.  Hills,  159  Mass.  147,  149, 
150.  It  is  desirable  that  the  plaintiff  should  not  lose  custom  by  reason 
of  the  public  mistaking  another  manufacturer  for  it.  It  is  desirable 
that  the  defendant  should  be  free  to  manufacture  watches  at  Waltham, 
and  to  tell  the  world  that  it  does  so.  The  two  desiderata  cannot  both 
be  had  to  their  full  extent,  and  we  have  to  fix  the  boundaries  as  best 
we  can.  On  the  one  hand,  the  defendant  must  be  allowed  to  accom- 
plish its  desideratum  in  some  way,  whatever  the  loss  to  the  plaintiff. 
On  the  other,  we  think  the  cases  show  that  the  defendant  fairly  may 
be  required  to  avoid  deceiving  the  public  to  the  plaintiff's  harm,  so 
far  as  is  practicable  in  a  commercial  sense.  It  is  true  that  a  man 
cannot  appropriate  a  geographical  name,  but  neither  can  he  a  color, 
or  any  part  of  the  English  language,  or  even  a  proper  name  to  the  exclu- 
sion of  others  whose  names  are  like  his.  Yet  a  color  in  connection  'with 
a  sufficiently  complex  combination  of  other  things  may  be  recognized 
as  saying  so  circumstantially  that  the  defendant's  goods  are  the  plain- 
tiff's as  to  pass  the  injunction  line.  New  England  Awl  &  Needle  Co. 
V.  Marlborough  Awl  &  Needle  Co.,  168  Mass.  154,  156.  So,  although 
the  plaintiff  has  no  copyright  on  the  dictionary  or  any  part  of  it,  he 
can  exclude  a  defendant  from  a  part  of  the  free  field  of  the  English 
language,  even  from  the  mere  use  of  generic  words  unqualified  and 
unexplained,  when  they  woidd  mislead  the  plaintiff's  customers  to 
another  shop.  Reddaway  v.  Banham,  (1896)  A.  C.  199  [post,  No.  867]. 
So  the  name  of  a  person  may  become  so  associated  with  his  goods 
that  one  of  the  same  name  coming  into  the  business  later  will  not  be 
allowed  to  use  even  his  own  name  without  distinguishing  his  wares. 
Brinsmead  v.  Brinsmead,  13  Times  L.  R.  3;  Reddaway  v.  Banham, 
supra.  See  Singer  Manuf.  Co.  v,  June  Manuf.  Co.,  163  U.  S.  169,  204 
[poH,  No.  868];   Allegretti  Chocolate  Cream  Co.  v,  Keller,  85  Fed. 
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Rep.  643.  And  so,  we  doubt  not,  may  a  geographical  name  acquire  a 
similar  association  with  a  similar  effect.  Montgomery  v.  Thompson, 
(1891)  A.  C.  217. 

Whatever  might  have  been  the  doubts  some  years  ago,  we  think  that 
now  it  is  pretty  well  settled  that  the  plaintiff,  merely  on  the  strength 
of  having  been  first  in  the  field,  may  put  later  comers  to  the  trouble 
of  taking  such  reasonable  precautions  as  are  commercially  practicable 
to  prevent  their  lawful  names  and  advertisements  from  deceitfully 
diverting  the  plaintiff's  custom.  We  cannot  go  behind  the  finding 
that  such  a  deceitful  diversion  is  the  effect  and  intended  effect  of  the 
marks  in  question.  We  cannot  go  behind  the  finding  that  it  is  prac- 
ticable to  distinguish  the  defendant's  watches  from  those  of  the  plain- 
tiff, and  that  it  ought  to  be  done.  The  elements  of  the  precise  issue 
before  us  are  the  importance  of  indicating  the  place  of  manufacture 
and  the  discrediting  effect  of  distinguishing  words  on  the  one  side, 
and  the  importance  of  preventing  the  inferences  which  the  public  will 
draw  from  the  defendant's  plates  as  they  now  are,  on  the  other.  It 
is  not  possible  to  weigh  them  against  each  other  by  abstractions 
or  general  propositions.  The  question  is  specific  and  concrete.  The 
Judge  who  heard  the  evidence  has  answered  it,  and  we  cannot  say  that 
he  was  wrong.    Decree  for  the  plaintiff. 

863.  Ph^lsburt-Washburn  Flour  Mills  Co.  v.  Eagle.  (1898.  C.  C 
A.,  86  Fed.  608,  618,  623.)  Bukn,  J.  Since  the  case  of  Mill  Co.  v.  Alcorn,  150 
U.  S.  460  [ante,  No.  177,  Vol.  I],  was  decided,  holding  that  the  word  "Co- 
lumbia'' placed  upon  flour  sacks  could  Hot  constitute  a  proper  trade-mark 
word  BO  as  to  give  the  person  using  it  an  exclusive  right,  no  one  would  be  so 
hardy  as  to  claim  that  an  exclusive  right  to  the  use  of  a  geographical  name 
could  be  acquired  as  a  [registered]  trade-mark.  Indeed,  the  doctrine  oi  that 
case  was  not  new  in  1893,  but  has  been  the  leading  doctrine  on  the  sub- 
ject both  in  this  country  and  England  for  many  years,  as  is  clearly  shown  by 
the  cases  already  cited.  There  is  no  inconsistency  between  that  case  and  the 
previous  decisions  of  the  State  and  Federal  Coiuis  in  this  country,  including 
the  decisions  of  the  United  States  Supreme  Court  before  cited,  to  the  effect 
that  "wrongs  of  this  description,  whereby,  through  an  artifice  of  any  sort, 
the  goods  of  one  manufacturer  become  confused  in  the  public  mind  with  goods 
of  some  other  manufacturer,  may  be  redressed  in  a  court  of  equity."  Merriam 
V.  Clothing  Co.,  47  Fed.  411.  .  .  . 

The  distinction,  both  in  the  English  and  American  cases,  is  between  those 
where  a  geographical  name  has  been  adopted  and  claimed  as  a  [registered] 
trade-mark  proper,  and  those  where,  as  in  the  case  at  bar,  it  has  been  adopted 
first  as  merely  indicating  the  place  of  manufacture,  and  afterwards,  in  course  of 
time,  has  become  a  well-known  sign  and  synonym  for  superior  excellence.  In  the 
latter  class  of  cases,  persons  residing  at  other  places  will  not  be  permitted  to 
use  the  geographical  name  so  adopted  as  a  brand  or  label  for  similar  goods 
for  the  mere  purpose  by  fraud  and  false  representation  of  appropriating  the 
good  will  and  business  which  long-continued  industry  and  skill  and  a  g^Mfoua 
use  of  capital  has  rightfully  built  up. 
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864.  Shavisb  v.  H.  A  M.  Co.  (1901.  C.  C.  A.,  108  Fed.  821.)  Sanborn,  J. 
The  issue  in  this  case  finally  narrows  to  the  question  whether  or  not  one  has 
the  right  to  use  the  word  "American''  to  sell  the  property  of  one  manufacturer 
as  that  of  another.  From  the  facts  that  ''American"  is  a  geographical  term, 
that  it  may  not  constitute  a  trade-mark,  that  no  one  may  have  a  proprietary 
interest  in  it,  counsel  for  the  appellants  draw  the  conclusion  that  every  one 
has  the  right  to  use  it  to  palm  ofiF  the  goods  of  one  vendor  as  those  of  another. 
Does  the  conclusion  necessarily  foUow  from  the  premises?  Every  one  has  the 
right  to  use  and  enjoy  the  rays  of  the  sim,  but  no  one  may  lawfully  focus  them 
to  bum  his  nei^bor's  house.  Every  one  has  the  right  to  use  the  common 
highway,  but  no  one  may  lawfully  apply  it  to  purposes  of  robbery  or  riot. 
Every  one  has  the  right  to  use  pen,  ink,  and  paper,  but  no  one  may  apply  them 
to  the  purpose  of  defrauding  his  neighbor  of  his  property,  of  making  counter- 
feit money,  or  of  committing  forgery.  The  partner  has  the  right  to  use  his 
firm's  name,  but  he  may  not  lawfully  employ  it  to  cheat  his  copartner  out  of 
his  property.  Every  one  has  the  right  to  use  his  own  name,  but  he  may  not 
lawfully  apply  it  to  the  purpose  of  filching  his  property  from  another  of  the 
same  name.  The  use  of  a  geographical  or  descriptive  term  confers  no  better 
right  to  perpetrate  a  fraud  than  the  use  of  any  other  expression.  The  prin- 
ciple of  law  is  general,  and  without  exception.  It  is  that  no  one  nuty  so  exer* 
dse  his  own  rights  as  to  inflict  unnecessary  injury  upon  his  neighbor.  .  .  • 


Topic  3.  Common  Materials  or  Process 

866.  SINGLETON  v.  BOLTON 

King's  Bench.    1783 
3  DaugL  293 

Thomas  Singleton,  the  plaintiff's  father,  sold  a  medicine  called 
"Dr.  Johnson's  yellow  ointment."  The  plaintiff,  after  his  father's 
death,  continued  to  sell  the  medicine,  marked  in  the  same  way.  The 
defendant  also  sold  the  medicine,  with  the  same  mark,  and  for  that 
injury  the  present  action  was  brought.  It  was  tried  before  Lord 
Mansfield,  when  the  plaintiff  was  non-suited.  A  rule  having  been 
obtained  for  a  new  trial, 

Lord  Mansfield  said,  that  if  the  defendant  had  sold  a  medicine  of 
his  own  under  the  plaintiff's  name  or  mark,  that  would  be  a  fraud 
for  which  an  action  would  lie.  But  here  both  the  plaintiff  and  defend- 
ant use  the  name  of  the  ori^nal  inventor,  and  no  evidence  was  given 
of  the  defendant  having  sold  it  as  if  prepared  by  the  plaintiff.  The 
only  other  ground  on  which  the  action  could  have  been  maintained 
was  that  of  property  in  the  plaintiff,  which  was  not  pretended,  there 
being  no  patent,  nor  any  letters  of  administration. 

Rule  discharged. 
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867.    REDDAWAY  v.  BANHAM 
House  of  Lords.     1896 

L.  R.  (1896)  App,  Cos.  199 

The  following  statement  of  the  facts  is  taken  from  the  judgment  of 
Lord  Herschell:  —  The  appellant,  Frank  Reddaway,  has  been  for 
many  years  a  manufacturer  of  machine  belting.  In  October,  1892,  the 
company,  the  other  appellants,  was  incorporated;  and  the  business 
has  since  been  carried  on  by  it.  In  1877,  Reddaway  began  to  make 
belting  from  yam,  which  consisted  principally  of  wool  or  hair,  and  sold 
it  under  the  name  of  "  Woollen  Belting."  About  the  year  1879  he  began 
to  call  the  belting  which  he  manufactured  "  Camel  Hair  Belting,"  for 
the  purpose  of  distinguishing  it  from  the  belting  of  other  manufacturers. 
A  large  proportion  of  his  trade  has  been  with  India,  the  Colonies,  and 
foreign  countries.  The  belting  consigned  to  these  countries  was  stamped 
with  a  "Camel,"  or  with  the  word  "Camel,"  or  "Camel  Hair,"  and 
cometimes  with  both.  The  yam  of  which  the  appellant's  belting 
shiefly  consists  is,  for  the  most  part,  made  of  camel  hair.  I  gather  from 
the  evidence  that,  although  the  wool  or  hair  of  which  the  yam  was 
made  was  commonly  called  "  camel  hair,"  it  was  not  generally  known 
(at  all  events  until  recently)  that  it  really  consisted  of  the  hair  of  the 
camel.  The  respondent,  Banham,  was  formerly  in  the  employment 
of  the  appellant  Reddaway.  He  ceased  to  be  so  employed  in  1889, 
and  began  to  manufacture  belting  on  his  own  account.  He  made 
belting  from  yam  of  the  same  description  as  that  used  by  the  appel- 
lants, which  he  sold  and  advertised  as  Arabian  Belting.  The  respond- 
ent company  was  formed  in  1891,  and  in  April  or  May  of  that  year 
began  to  call  their  belting  "  Camel  Hair  Belting,"  those  words,  and 
those  words  only,  being  in  most  cases  stamped  on  the  belting.  Many 
other  manufacturers  had  made,  for  many  years  past,  belting,  the 
principal  ingredient  of  which  was  camel  hair  yam,  and  which  they 
sold  and  described  by  such  names  as  yak,  buffalo,  llama,  crocodile,  etc. 
The  appellants  having  learned  that  the  respondents  were  selling  belt- 
ing described  as  "  Camel  Hair  Belting,"  and  with  those  words  stamped 
upon  it,  brought  this  action  for  an  injunction,  which  was  tried  at  Man- 
chester before  Collins,  J.,  and  a  special  jury. 

The  learned  judge  directed  the  jury  that  if  the  plaintiff  had  succeeded 
in  so  identifying  his  name  with  those  words  as  that  on  the  market 
"Camel  Hair  Belting"  would  mean  Reddaway's  belting,  and  if  the 
defendant  so  described  his  particular  belting  as  to  be  likely  to  deceive 
purchasers,  it  would  not  matter  in  point  of  law  for  the  decision  of 
this  case  whether  he  intended  to  deceive  purchasers  by  so  doing  or 
not.  .  .  .  Upon  the  findings  of  the  jury  Coluns,  J.,  entered  judgment 
for  the  plaintiffs  with  costs;  and  he  granted  an  injunction.  .  •  .  The 
Court  of  Appeal   (Lord  Esher,  M.  R.,  Lopes  and  Riobt,  L.  JJ.) 
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reversed  the  decision  of  Collins,  J.,  and  entered  judgment  for  the 
defendants  with  costs.  Against  this  decision  the  plaintiffs  brought 
this  appeal.    Feb.  18,  20,  21,  24. 

Asquith,  Q.  C,  and  'Moulion,  Q.  C.  (J.  C.  Oraham  with  them),  for  the 
appellants.  The  principle  applicable  to  cases  of  this  class  is  stated  by 
Lord  KiNOSDowN  in  Leather  Cloth  Co.  v.  American  Leather  Cloth 
Co.  (11  H.  L.  C.  at  p.  538)  that  a  man  has  no  right  to  put  off  his  goods 
for  sale  as  the  goods  of  a  rival  trader,  and  cannot  therefore  be  allowed 
to  use  names  or  marks  by  which  he  may  induce  purchasers  to  believe 
that  the  goods  he  is  selling  are  the  manufacture  of  another  person. 
There  is  no  exception  in  the  case  of  a  name  which  is  verbally  and  in 
its  primary  meaning  a  true  description  of  the  goods,  but  which  has  ac- 
quired the  meaning  in  the  trade  that  the  goods  are  those  of  a  particular 
maker,  so  that  purchasers  ask  for  them  exclusively  by  that  name  and 
buy  them  in  the  belief  that  they  are  getting  that  trader's  goods.  The 
Court  of  Appeal  treated  this  case  as  an  exception  to  the  general  rule 
because  the  defendants  in  using  the  name  "camel  hair  bdting"  only 
told  "the  simple  truth."    But  there  is  no  exception  to  the  rule.  .  .  . 

Bigham,  Q.  C,  and  J.  K.  F.  Cleave  (McCaU,  Q.  C,  with  them),  for  the 
respondents.  The  plaintiffs  have  tried  to  fix  a  secondary  meaning  on 
a  plain  English  expression  composed  of  ordinary  words,  and  seek  to 
prevent  the  whole  world  from  using  that  expression  without  some 
distinguishing  words.  There  is  no  authority  for  such  a  contention: 
authority  is  the  other  way.  There  is  an  inherent  right  to  describe  one's 
goods  in  plain  terms  which  are  a  true  description,  and  not  the  less  so 
because  other  people  have  used  the  same  description.  .  .  . 

March  26.  Lord  Halsbury,  L.  C.  My  Lords,  I  beUeve  in  this  case 
that  the  question  turns  upon  a  question  of  fact.  .  .  .  For  myself,  I 
believe  the  principle  of  law  may  be  very  plainly  stated,  and  that  is,  that 
nobody  has  any  right  to  represent  his  goods  as  the  goods  of  somebody 
else.  .  .  .  My  Lords,  for  these  reasons  I  move  that  the  judgment  of 
the  Court  of  Appeal  be  reversed,  and  that  the  respondents  do  pay  to 
the  appellants  the  costs  both  here  and  below. 

Lord  Herschell,  (after  stating  the  facts  set  forth  above: )  My 
Lords,  the  Master  of  the  Rolls  expressed  the  view  that  a  manufacturer 
might  obtain  the  right  to  prevent  a  person  using  a  name,  which  would 
be  understood  as  his,  and  the  use  of  which  would  thus  interfere  with 
his  trade,  but  that,  though  this  was  the  fundamental  proposition,  you 
could  not  restrain  a  man  from  telling  the  simple  truth;  and  that  this 
was  all  the  defendants  had  done  when  they  called  their  belting  "  Camel 
Hair  Belting."  It  must  be  taken,  if  the  findings  of  the  jury  are  to  stand, 
on  which  I  shall  have  a  word  or  two  to  say  presently,  that  the  descrip- 
tion by  the  defendants  of  their  belting  as  "camel  hair  belting"  would 
deceive  purchasers  into  the  belief  that  they  were  getting  something 
which  they  were  not  getting,  namely,  belting  made  by  Reddaway. 
If  they  would  be  thus  deceived  by  the  defendants'  statement  there 
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must  surely  be  some  fallacy  in  saying  that  they  have  "told  the  simple 
truth/'  ...  I  cannot  help  saying  that,  if  the  defendants  are  entitled 
to  lead  purchasers  to  believe  that  they  are  getting  the  plaintiff's  manu- 
facture when  th^y  are  not,  and  thus  to  cheat  the  plaintiffs  of  some  of 
their  legitimate  trade,  I  should  regret  to  find  that  the  law  was  power- 
less to  enforce  the  most  elementary  principles  of  commercial  morality. 
I  do  not  think  your  Lordships  are  driven  to  any  such  conclusion.  .  .  . 

I  rather  demur  ...  to  the  view  that  the  defendants  in  this  case 
were  telling  the  simple  truth  when  they  sold  their  belting  as  camel  hair 
belting.  I  think  the  fallacy  lies  in  overlooking  the  fact  that  a  word 
may  acquire  in  a  trade  a  secondary  signification  differing  from  its  pri- 
mary one,  and  that  if  it  is  used  to  persons  in  the  trade  who  will  under- 
stand it,  and  be  known  and  intended  to  understand  it,  in  its  secondary 
sense,  it  will  none  the  less  be  a  falsehood  that  in  its  primary  sense  it 
may  be  true.  A  man  who  uses  language  which  will  convey  to  persons 
reading  or  hearing  it  a  particular  idea  which  is  false,  and  who  knows 
and  intends  this  to  be  the  case,  is  surely  not  to  be  absolved  from  a 
charge  of  falsehood  because  in  another  sense  which  will  not  be  con- 
veyed and  is  not  intended  to  be  conveyed  it  is  true.  In  the  present 
case  the  jury  have  found,  and  in  my  opinion  there  was  ample  evidence 
to  justify  it,  that  the  words  "camel  hair"  had  in  the  trade  acquired 
a  secondary  signification  in  connection  with  belting,  that  they  did  not 
convey  to  persons  dealing  in  belting  the  idea  that  it  was  made  of  camel's 
hair,  but  that  it  was  belting  manufactured  by  the  plaintiffs.  They 
have  found  that  the  effect  of  using  the  words  in  the  manner  in  which 
they  were  used  by  the  defendants  would  be  to  lead  purchasers  to  believe 
that  they  were  obtaining  goods  manufactured  by  the  plaintiffs,  and  this 
both  to  deceive  them  and  to  injiure  the  plaintiffs.  On  authority  as 
well  as  on  principle,  I  think  the  plaintiffs  are  on  these  facts  entitled  to 
relief. 

Lord  Macnaghten.  In  this  case,  your  Lordships,  .  .  .  the  learned 
counsel  for  the  respondents  maintained  that  the  expression  "camel 
hair  belting"  used  by  Banham  was  the  "simple  truth."  Their  propo- 
sition was  that  "  where  a  man  is  simply  telling  the  truth  as  to  the  way 
in  which  his  goods  are  made,  or  as  to  the  materials  of  which  they  are 
composed,  he  cannot  be  held  liable  for  mistakes  which  the  public  may 
make."  That  seems  to  me  to  be  rather  begging  the  question.  Can  it 
be  said  that  the  description  "camel  hair  belting"  as  used  by  Banham 
is  the  simple  truth?  I  will  not  call  it  an  abuse  of  language  to  say  so, 
but  certainly  it  is  not  altogether  a  happy  expression.  The  whole  merit 
of  that  description,  its  one  virtue  for  Banham's  purposes,  lies  in  its 
duplicity.  It  means  two  things.  At  Banham's  works,  where  it  cannot 
mean  Reddaway's  belting,  it  may  be  construed  to  mean  belting  made 
of  camel's  hair;  abroad,  to  the  German  manufacturer,  to  the  Bombay 
mill-owner,  to  the  up-country  native,  it  must  mean  Reddaway's  belting; 
it  can  mean  nothing  else.    I  venture  to  think  that  a  statement  which 


No.  868  B.  (IV)  OPPORTUNITY  FOB  TBADAL  BEPUTATION      423 

is  literally  true,  but  which  is  intended  to  convey  a  false  impression,  has 
something  of  a  faulty  ring  about  it;  it  is  not  sterling  coin;  it  has  no 
right  to  the  genuine  stamp  and  impress  of  truth.  I  have  now  dealt 
with  the  only  peculiarity  in  the  case.  For  the  rest  the  action  is  one 
of  a  very  ordinary  type.  ...  In  the  result,  I  am  of  opinion  that  the 
appeal  must  be  allowed.  .  .  . 

Lord  Morris.  My  Lords,  I  concur  in  the  motion  which  has  been 
made. 

Order  appealed  from  reversed,  with  costs  here  and  below: 
Declared  that  judgment  ought  to  be  entered  for  the  plaintiff. 

868.    SINGER  MAITOFACTURING  COMPANY  r.  JUNE 

MANUFACTURING  COMPANY 

Supreme  Court  of  the  United  States.    1896 

163  U,  S.  169,  6  Sup.  1002 

The  Singer  Manufacturing  Company,  a  corporation  organized  under 
the  laws  of  the  State  of  New  Jersey,  filed  its  bill  in  equity  in  the  Circuit 
Court  of  the  United  States  for  the  Northern  District  of  Illinois  against 
the  June  Manufacturing  Company,  an  Illinois  corporation.  The  bill 
alleged  that  the  complainant  was  engaged  in  the  manufacture  of  sewing 
machines,  and  had  an  exclusive  right  to  the  word  ''Singer"  as  a  trade 
name  and  "  designation"  for  such  sewing  machines;  That  the  defendant, 
for  the  purpose  of  inducing  the  belief  that  sewing  machines  manufac- 
tured and  sold  by  it  were  made  by  the  complainant,  was  making  and 
selling  machines  of  the  exact  size,  shape,  ornamentation  and  general 
external  appearance  as  the  machines  manufactured  by  complainant; 
That  the  defendant  was  imitating  a  described  trade-mark  which  the 
complainant  had  for  many  years  placed  upon  its  machines:  That  it 
was  imitating  **  devices  "  cast  by  complainant  in  the  legs  of  the  stands 
of  the  machines  manufactured  and  sold  by  it;  and  That  the  defendant 
advertised  the  nuushines,  by  it  made,  by  means  of  cuts  and  prints, 
imitations  of  the  cuts  and  prints  made  by  complainant  and  representa- 
tions of  the  machines  manufactured  by  complainant.  An  accounting 
for  the  profits  received  by  def^idant  was  prayed,  as  also  an  injunction 
to  restrain  the  use  by  defendant  in  its  business  of  the  word  "Singer" 
as  a  designation  of  the  machines  manufactured  by  it,  and  to  restrain 
a  continuation  of  its  other  alleged  wrongful  practices. 

In  its  answer  the  defendant  denied  that  it  had  attempted  to  avail 
itself  of  the  complainant's  ''representation"  and  trade  name,  or  that 
in  anything  done  by  it,  it  had  sought  to  induce  the  belief  that  the 
machines  manufactured  and  sold  by  it  were  manufactured  by  the 
complainant,  and  alleged  that  the  form,  size,  shape  and  appearance 
of  its  machine  were  public  property,  and  not  the  exclusive  property 
of  the  complainant.    It  was  averred  that  the  defendant  constructed 
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its  machines  on  the  principles  of  machines  which  had  been  protected 
by  letters-patent,  held  by  rfie  Singer  Company,  by  license  or  otherwise, 
but  which  patents  had  long  since  expired,  and  that  the  name  ''  Singer" 
was  the  generic  name  of  such  machines.  The  defendant  admitted  that 
it  affixed  an  oval  plate  to  its  machines,  but  claimed  that  the  device 
placed  by  it  thereon  was  dissimilar  to  that  used  by  the  complainant, 
and  averred  that  the  words  "Improved  Singer,"  stamped  on  such 
plate,  was  the  correct  name  of  the  machine.  It  was  also  averred  that 
while  formerly  an  elaborate  monogram  was  placed  on  said  plate,  com- 
posed of  the  letters  ''  S.  M.  Co.,"  being  the  initials  of  the  "  Standard 
Manufacturing  Company,"  (a  former  corporate  name  of  defendant,) 
that  the  monogram  now  placed  upon  said  plate  was  ''J.  M.  Co."  .  .  . 

It  appeared  from  the  evidence  that  the  construction  of  the  Singer 
sewing  machines  was  commenced  in  1850,  in  the  latter  part  of  which 
year  the  firm  of  I.  M.  Singer  &  Co.  was  formed.  .  .  .  The  use  of  the 
patents  of  Howe  and  Bachelder  was  not  confined  to  the  Singer  machines, 
but  was  employed  under  Ucense  by  manufacturers  of  other  sewing 
machines  where  an  automatic  feed  was  employed.  Nearly  one  hundred 
other  patents  relating  to  sewing  machine  mechanism  and  attachments 
to  sewing  machines  were  owned  or  controlled  from  time  to  time  by  the 
Singer  firm  or  its  corporate  successors.  .  .  .  Whilst  it  is  true  that  all 
the  patented  inventions  owned  or  controlled  by  the  Singer  Company 
were  not  all  used  on  every  type  of  Singer  machine,  it  is  also  true  that 
all  Singer  sewing  machines  contained  some  features  of  some  of  these 
inventions  which  to  that  extent  distinguished  them  from  machines 
made  by  others  of  a  similar  class.  .  .  .  The  Bachelder  patent  expired 
about  1876,  and  at  once,  on  the  monopoly  which  it  had  created  coming 
to  an  end,  the  prices  of  the  Singer  machines  were  very  materially  re* 
duced,  and  competitors  sprang  into  existence,  who  began  to  manu- 
facture machines  which  they  called  Singer  sewing  machines.  Con- 
troversies arose  between  the  Singer  Manufacturing  Company  and 
such  persons  as  to  the  right  of  the  latter  to  make  machines  in  the  form 
and  appearance  of  those  manufactured  by  the  Singer  Company,  and 
their  right  to  style  such  machines  Singer  machines.  .  .  . 

After  hearing  there  was  a  decree  dismissing  the  bill  for  want  of  equity, 
the  Court  below  substantially  concluding  first,  that  the  sewing  machine 
in  the  form  made  by  the  defendant  was  public  property,  and  therefore 
no  infringement  of  the  rights  of  the  complainant  had  resulted  from 
its  use;  second,  that  the  name  "Singer"  was  also  public  property, 
and  hence  no  legal  injury  was  caused  to  the  complainant  by  ihe  use  of 
the  name  in  the  manner  and  form  in  which  it  was  employed  by  thp 
defendant ;  third,  that  the  defendant  had  not  imitated  the  trade-mark  of 
the  complainant.  .  .  . 

Mr.  Lawrence  Maxwell,  Jr.,  and  "Mr.  Charles  K.  Offield,  for  appellant. 

Mr.  John  G.  Elliott  and  Mr.  William  Henry  Broione,  for  appellee. 

Mr.  Justice  White,  after  stating  the  foregoing  facts,  delivered  the 
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opinion  of  the  Court.  ...  All  the  relief  which  complainant  seeks  is 
necessarily  embraced  in  the  following  classification:  1st.  Unfair  com- 
petition in  business,  resulting  from  the  form  in  which  the  defendant 
makes  its  machines,  and  also  from  the  employment  by  it  of  the  word 
"Singer"  in  connection  with  the  marks  and  devices  on  the  machines, 
and  the  use  of  the  same  name  in  circulars  and  advertisements;  2d, 
the  alleged  violation  of  the  specific  trade-mark  of  the  complainant  by 
the  devices  found  on  defendant's  machines  and  by  the  use  of  the  word 
"  Singer."    We  will  examine  these  contentions. 

1st.  Unfair  competition  in  business,  resulting  from  the  form  in 
which  the  defendant  makes  his  machines,  and  also  from  the  use  made 
by  him  of  the  word  "  Singer"  in  connection  with  the  marks  and  devices 
on  his  machines,  and  the  use  of  the  same  in  circulars  and  advertisements. 
This  question  subdivides  itself  into  two  inquiries:  (1)  Where  the 
name  of  a  patented  machine,  whether  it  be  an  arbitrary  one  or  the 
surname  of  the  inventor  or  manufacturer,  has  become,  during  the  mo- 
nopoly flowing  from  the  patent,  a  generic  description  of  such  machine, 
and  at  the  same  time  in  a  secondary  and  relative  sense  indicates  to  the 
public  the  source  of  manufacture,  has  the  manufacturer,  on  the  ces- 
sation of  the  monopoly,  the  right  to  prevent  the  making  by  another 
of  a  like  machine  in  the  form  in  which  it  was  made  during  the  life  of 
the  patents,  and  has  he  also  a  right  to  prevent  another  from  calling 
such  machines,  by  him  made,  by  the  generic  name  attributed  to  them 
during  the  monopoly,  and  from  placing  this  name  on  them,  and  using 
it  in  advertisements,  in  circulars,  and  generally  for  such  purposes  as 
his  interest  may  suggest?  (2)  If  no  right  exist  in  the  original  manu- 
facturer to  prevent  another,  under  the  foregoing  circumstances,  from 
making  machines  of  like  form  and  structure  and  using  the  name,  under 
the  conditions  stated,  does  the  one  who  so  makes  and  uses  or  sells 
them  enjoy  the  liberty  without  any  resulting  duty  whatever,  or  is  it 
accompanied  with  the  obligation  of  so  exercising  the  right  as  not  to 
destroy  the  property  of  others,  and  also  in  such  a  manner  as  not  to 
deceive  the  public? 

(1)  It  is  self-evident  that  on  the  expiration  of  a  patent  the  monopoly 
created  by  it  ceases  to  exist,  and  the  right  to  make  the  thing  formerly 
covered  by  the  patent  becomes  public  property.  It  is  upon  this  con- 
dition that  the  patent  is  granted.  It  follows,  as  a  matter  of  course,  that 
on  the  termination  of  the  patent  there  passes  to  the  public  the  right 
to  make  the  machine  in  the  form  in  which  it  was  constructed  during  the 
patent.  We  may,  therefore,  dismiss  without  further  comment  the 
complaint,  as  to  the  form  in  which  the  defendant  made  his  machines. 
It  equally  follows  from  the  cessation  of  the  monopoly  and  the  falling 
of  the  patented  device  into  the  domain  of  things  public,  that  along 
with  the  public  ownership  of  the  device  there  must  also  necessarily 
pass  to  the  public  the  generic  designation  of  the  thing  which  has  arisen 
during  the  monopoly,  •  .  •  The  public  having  the  right  on  the  expi- 
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ration  of  the  patent  to  make  the  patented  article  and  to  use  its  generic 
name^  to  restrict  this  use,  either  by  preventing  its  being  placed  upon 
the  articles  when  manufactured,  or  by  using  it  in  advertisements  or 
circulars,  would  be  to  admit  the  right  and  at  the  same  time  destroy  it. 
It  follows,  then,  that  the  right  to  use  the  name  in  every  form  passes 
to  the  public  with  the  dedication  resulting  from  the  expiration  of  the 
patent.  ...  (2)  But  it  does  not  follow,  as  a  consequence  of  a  dedication, 
that  the  general  power,  vested  in  the  public,  to  make  the  machine  and 
use  the  name  imports  that  there  is  no  duty  imposed,  on  the  one  using 
it,  to  adopt  such  precautions  as  will  protect  the  property  of  others 
and  prevent  injury  to  the  public  interest,  if  by  doing  so  no  substantial 
restriction  is  imposed  on  the  right  of  freedom  of  use.  This  principle 
is  elementary  and  applies  to  every  form  of  right,  and  is  generally  ex- 
pressed by  the  aphorism  "  sic  utere  tuo  ut  alienum  non  laedas."  This 
qualification  results  from  the  same  principle  upon  which  the  dedication 
rests,  that  is,  a  regard  for  the  interest  of  the  public  and  the  rights  of 
individuals.  ...  To  say  that  a  person  who  has  manufactured  machines 
under  a  patented  monopoly  can  acquire  no  good  will,  by  the  excellence 
of  his  work,  or  the  development  of  his  business,  during  the  patent, 
would  be  to  seriously  ignore  rights  of  private  property,  and  would  be 
against  public  policy,  since  it  would  deprive  the  one  enjoying  the  patent 
of  all  incentive  to  make  a  machine  of  a  good  quality,  beciiuse  at  its 
termination  all  the  reputation  or  good  will  resulting  from,  meritorious 
work  would  be  subject  to  appropriation  by  every  one.  .  .  . 

It  remains  only  to  apply  these  legal  conclusions  to  the  facts  already 
recapitulated.  Of  course,  from  such  application  all  claim  of  right,  on 
the  part  of  plaintiff  in  error,  to  prevent  the  use  of  the  name  "Singer" 
is  dispelled.  This  leaves  only  two  questions,  first,  whether  that  name 
as  used  in  the  circulars  tod  advertisements  of  the  defendant  is  accom- 
panied with  such  plain  information  as  to  the  source  of  manufacture  of 
the  machines  by  them  made  as  to  make  these  circulars  and*  advertise- 
ments lawful;  and,  second,  whether  this  also  is  the  case  with  the  use 
of  the  word  "Singer"  on  the  machines  which  the  defendant  makes 
and  sells.  .  .  .  The  proof  is  clear  that  there  was  an  entire  failure  on 
the  part  of  the  defendant  to  accompany  the  use  of  the  word  "Singw" 
on  the  machines  made  and  sold  by  him,  with  sufficient  notice  of  their 
source  of  manufacture,  to  prevent  them  from  being  .bought  as  machines 
made  by  the  Singer  Manufacturing  Company,  and  thus  operate  an 
injury  to  private  rights  and  a  deceit  upon  the  public.  Indeed,  not 
only  the  acts  of  omission  in  this  regard,  but  the  things  actually  done, 
give  rise  to  the  overwhelming  implication  that  the  failure  to  point  to 
the  origip  of  manufacture  was  intentional,  and  that  the  system  of 
marking  pursued  by  the  defendant  had  the  purpose  of  enabling  the 
machines  to  be  sold  to  the  general  public  as  machines  made  by  the 
Singer  Company.      ... 

2d.  There  remains  only  for  examination  the  second  proposition,  that 
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is:  Second.  The  alleged  violation  of  the  specific  trade-mark  of  the 
complainant  by  the  device  found  on  the  defendant's  machine  and  by 
the  use  of  the  word  "Singer."  This  question  is  necessarily  involved  in 
and  determined  by  the  foregoing  considerations.  There  can  be  no  doubt, 
if  the  right  to  use  the  word  "Singer"  did  not  exist,  that  the  plate  and 
the  device  cast  in  the  leg  of  the  defendant's  machine  would  be  a  plain 
infringement  of  the  specific  trade-mark  of  the  Singer  Company.  .  .  . 
The  right  to  use  the  word  "  Singer/'  which  caused  the  imitative  infringe- 
ment in  the  device,  being  lawful,  it  is  plain  that  the  infringement 
only  resulted  from  the  failiure  to  plainly  state  along  with  the  use 
ot  that  word  the  source  of  manufacture,  and  therefore  this  branch  of 
the  question  is  covered  by  the  same  legal  principle  by  which  we  have 
determined  the  other. 

It  follows,  therefore,  that  the  judgment  below,  which  recognized  the 
right  of  the  defendant  to  make  or  vend  sewing  machines  in  the  form 
in  which  they  were  made  by  him  —  that  is,  like  unto  the  machines 
made  upon  the  principles  of  the  Singer  system  —  with  the  use  of  the 
word  "Singer,"  without  a  plain  and  unequivocal  indication  of  the 
origin  of  manufacture,  was  erroneous.  Therefore  tihe  decree  below 
must  be: 

Reversed  and  the  cause  remanded,  with  directions  to  enter  a  decree 
in  favor  of  complainant,  with  costs,  perpetually  enjoining  the  defendant, 
its  agents,  servants  and  representatives:  First,  from  using  the  word 
"Singer"  or  any  equivalent  thereto,  in  advertisements  in  relation  to 
sewing  machines,  without  clearly  and  unmistakably  stating  in  all  said 
advertisements  that  the  machines  are  made  by  the  defendant,  as  dis- 
tinguished from  the  sewing  machines  made  by  the  Singer  Manufactur- 
ing Company:  Second,  also  perpetually  enjoining  the  defendant  from 
marking  upon  sewing  machines  or  upon  any  plate  or  device  connected 
therewith  or  attached  thereto  the  word  "  Singer,"  or  words  or  let- 
ters equivalent  thereto,  without  clearly  and  unmistakably  specifying 
in  connection  therewith  that  such  machines  are  the  product  of 
the  defendant  or  other  manufacturer,  and  therefore  not  the  product 
of  the  Singer  Manufacturing  Company.  And  the  decree  so  to  be 
entered  must  also  contain  a  direction  for  an  accounting  by  the  defend-' 
ant  as  to  any  profits  which  may  have  been  realized  by  it,  because  of  the 
wrongful  acts  by  it  committed. 


869.    JACOBS  V.  BEECHAM 
Supreme  Court  of  the  United  States.    1911 

■—  U.  8.  — ,  31  Sup.  665 

Appeal  from  the  United  States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  to  review  a  decree  which  affirmed  a  decree  of  the  Cir- 
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cuit  Court  for  the  Eastern  District  of  New  York,  enjoining  the  use  of 
the  name  of  a  manufacturer  of  pilk  under  a  secret  formula  upon  pills 
made  by  a  competitor.    Af&rmed,  May  25,  1911. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  Frederick  Hurji,  Cornelius  W.  Wiekersham  (by  special 
leave),  Max  J.  Kohler,  Moaea  WeiU,  and  Isaac  Weill,  for  appellant. 

Messrs.  John  L,  WUkie  and  Charles  W.  Ootdd,  for  appellee. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  Court: 

This  is  a  bill  by  the  owner  of  a  proprietary  or  patent  medicine,  so 
called,  made  according  to  a  secret  formiila,  and  known  as  "  Beecham's 
Pilb,''  to  restrain  the  defendant  from  using  the  same  name  on  pills 
made  by  him,  and  trying  to  appropriate  the  plaintiff's  good  will.  The 
plaintiff  had  a  decree  in  the  circuit  court,  enjoining  the  defendant  from 
using  the  word  "Beecham"  in  connection  with  pills  prepared  or  sold 
by  him,  which  decree  was  affirmed  by  the  circuit  court  of  appeals.  86 
C.  C.  A.  623,  159  Fed.  129. 

The  present  appeal  is  based  on  two  or  three  different  grounds.  The 
first  of  these  is  lliat  any  one  who  honestly  can  discover  the  formula 
has  a  right  to  use  it,  to  tell  the  public  that  he  is  using  it,  and  for  that 
purpose  to  employ  the  only  words  by  which  the  formula  can  be  identi- 
fied to  the  public  mind.  As  to  the  defendant's  having  discovered  the 
formula,  it  is  said  that  if  he  makes  a  different  or  inferior  article  the 
burden  is  on  the  plaintiff  to  prove  the  fact.  As  to  the  method  adopted 
by  the  defendant  to  advertise  his  wares,  which,  apart  from  other  imi- 
tations, consists  in  simply  marking  them  "  Beecham's  Pills,"  it  is  said 
that  the  proper  name  cannot  constitute  a  trademark,  and  has  become 
the  generic  designation  of  the  thing.  The  defendant's  use  of  the  name 
is  said  to  be  saved  from  being  unfair  by  the  statement  underneath 
that  he  made  the  pills. 

"  Corruptio  optimi  pessima."  Sound  general  propositions  thus  are 
turned  to  the  support  of  a  conclusion  that  manifestly  should  not  be 
reached.  We  will  follow  and  answer  the  argument  in  the  order  in  which 
we  have  stated  it.  If,  in  a  technical  sense,  the  burden  of  proof  is  on  the 
plaintiff  to  prove  that  the  defendant's  pilk  are  not  made  by  his  formula, 
there  is  at  least  a  prima  facie  presumption  of  difference,  just  as  in  the 
case  of  slander  there  is  a  presumption  that  slanderous  words  are  false. 
A  different  rule  would  prevent  the  owner  of  a  secret  process  from 
protecting  it  except  by  giving  up  his  secret.  Again,  when  the  defendant 
has  to  justify  using  the  plaintiff's  tradename,  the  burden  is  on  him. 
Finally,  as  the  case  presents  what  is  a  fraud  on  its  face,  it  is  more  likely 
that  the  defendant  is  a  modem  advertiser  than  that  he  has  discovered 
the  hidden  formula  of  the  plaintiff's  success. 

As  to  the  defendant's  method  of  advertising,  he  does  not  simply  say 
that  he  has  the  Beecham  formula,  as  in  Saxlehner  v.  Wagner,  216  U.  S. 
375,  but  he  says  that  he  makes  Beecham's  pills.  The  only  sense  in 
which  '' Beecham's  Pills"  can  be  said  to  have  become  a  designation  of 
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the  article  is  that  Beecham,  so  far  as  appears,  is  the  only  man  who  has 
made  it.  But  there  is  nothing  generic  in  the  designation.  It  is  in  the 
highest  degree  individual,  and  means  the  producer  as  much  as  the 
product.  It  has  not  left  the  originator,  to  travel  with  the  goods,  as  in 
Chadwick  v.  Covell,  151  Mass.  190,  195,  or  come  to  express  character 
rather  than  source,  as  it  is  admitted  sometimes  may  be  the  case.  Hoi- 
zapfel's  Compositions  Co.  v.  Rahtjen's  American  Composition  Co. 
183  U.  S.  1,  Goodyear's  India  Rubber  Glove  Mfg.  Co.  v,  Goodyear 
Rubber  Co.,  128  U.  S.  598;  Thomson  «.  Winchester,  19  Pick.  214, 
216.  To  call  pills  Beecham's  pills  is  to  call  them  the  plaintiff's  pills. 
The  statement  that  the  defendant  makes  them  does  not  save  the  fraud. 
That  is  not  what  the  pubUc  would  notice  or  is  intended  to  notice,  and, 
if  it  did,  its  natural  interpretation  would  be  that  the  defendant  had 
bought  the  original  business  out  and  was  carrying  it  on.  It  would  be 
unfair,  even  if  we  could  assume,  as  we  cannot,  that  the  defendant  uses 
the  plaintiff's  formula  for  his  pills.  McLean  v.  Fleming,  96  U.  S.  245, 
252;  Millington  v.  Fox,  3  Myl.  &  C.  338,352;  Gilman  v,  Hunnewell, 
122  Mass.  139,  148.  .  .  .  Decree  affirmed.^ 

^  [Problems: 

Ignazio  Allegretti  and  his  two  sons  had  been  for  twenty-five  years  in  the 
candy  business,  and  since  1880  ''Allegretti  Chooolate  Creams''  had  been  on  the 
market.  Giaoomo  Allegretti.  a  nephew  of  Ignazio,  came  to  this  country  from  Italy 
in  1891,  and  had  been  in  the  employ  of  his  uncle's  company  for  a  year  next  prior 
to  Aug.  18,  1896,  when  he  left  them.  At  that  time  said  firm  was  located  at  131 
Wabash  Avenue,  Chicago.  Seven  detys  thereafter,  on  the  25th  day  of  August, 
1896,  there  appeared  in  the  colunms  of  the  Chicago  Daily  News  the  following 
advertisement: 

''  Originator  and  sole  possessor  of  the  genuine  process  for  manufacturing 
All^pretti's  chocolate  creams.  I  wish  a  partner  with  capital  and  services,  to 
start  and  push  this  business  to  its  utmost  capacity.  Address  D  72,  Daily 
News." 

A  few  days  after  the  publication  of  the  above,  appellant,  Giacomo  Allegretti, 
appeared  at  the  hardware  store  of  I.  A.  Rubel,  and  they  entered  into  their  part- 
nership agreement  Sept.  12,  1896.  Giacomo  contributed  nothing  to  the  capital 
c^  that  firm  except  ''his  name"  and  ''his  experience."  The  capital  was  all 
contributed  by  the  Rubels.  The  profits  were  to  be  divided  equally  between  the 
three.  The  firm  name  agreed  upon  was  "Allegretti  &  Co."  I.  A.  Rubel  testi- 
fied that  they  did  not  adopt  the  firm  name  of  Rubel  &  Co.,  or  AUegretti  & 
Rubel  "because  we  did  not  want  to;  we  simply  wanted  it  Allegretti  &  Company." 
Sept.  22,  appellants  opened  a  store  at  161  State  Street,  and  conunenc^  the 
name  of  Allegretti  chocolate  creams.  That  store  is  in  the  same  block  fronting 
State  Street  that  the  Allegretti  store  was  in  fronting  Wabash  Avenue  (No.  131). 
Appellants  use^  the  same  kind  of  lettering  on  their  show  windows  and  dis- 
played the  chocolate  creams  in  the  same  style  and  shapes  as  appeared  at  the 
store  131  Wabash  Avenue.  They  purchased  some  of  their  chocolate  of  the  same 
kind  and  at  the  same  place,  used  similar  boxes  and  labels,  shipped  in  the  same 
kind  of  packing  boxes  as  those  used  by  Allegretti  Bros.  They  were  not  only 
selling  Allegretti  chocolate  creams  at  retail  in  Chicago,  but  they  were  seUing 
them  at  wholesale  and  shipping  them  to  New  York  and  other  places,  using,  in 
so  doing,  similar  boxes,  labels,  and  packing  boxes  to  those  which  had  been 
used  by  Ignazio  Allegretti  and  Allegretti  Bros.,  and  were  being  used  by  the 
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Megretti  Chocolate  Cream  Co.,  appellee.    Should  they  be  restrained?    (1898» 
Allegretti  t;.  All^rretti  Chocolate  Cream  Co.,  177  Ql.  129,  52  N.  E.  487.) 

B.  was  a  stockholder  in  the  plaintiff  company,  which  made  and  operated 
machines  designed  by  him.  Then  he  sold  his  stock  and  organized  anoth^  c(5m- 
pany  having  his  name,  and  this  company  made  similar  machines  and  sold  them 
by  the  same  name.  May  it  be  restrained?  (1909,  Bates  Mfg.  Co.  v.  Bates 
Numbering  Machine  Co.,  172  Fed.  892.) 

The  "  Bingham  School"  was  conducted  till  1873  by  W.  and  R.  Bingham.  In 
1873  W.  B.  died,  and  R.  B.  continued  the  school  till  1891,  W.  B.'s  widow  keep- 
ing the  boarding  department.  In  1891  R.  B.  removed  the  school  to  another 
town,  but  the  widow  remained  at  the  original  town  and  started  another  "Bing- 
ham School."  May  she  be  enjoined?  (1898,  Bingham  School  v.  Gray,  122  N.  C. 
699,  30  S.  E.  304.) 

The  great  chemist  liebig  allowed  the  Royal  Bavarian  Pharmacy  and  also 
the  plaintiff  company  to  use  his  name  to  designate  an  extract  prepared  on  his 
formula.  The  defendant  prepared  and  sold  an  extract  on  the  same  formula, 
and  called  it  "Liebig's  Extract."  May  this  be  enjoined?  (1900,  liebig's  Ex- 
tract Co.  V.  libby,  103  Fed.  87.) 

The  plaintiff  society,  after  some  years'  existence  as  a  benefit  society  in  Con- 
necticut, was  incorporated.  The  defendant,  having  a  similar  name,  was  organ- 
ized first  in  New  York,  and  then  established  branches  in  Connecticut,  which 
were  mistaken  for  the  plaintiff,  and  diverted  some  of  its  patronage.  May  it  be 
restrained?  (1910,  Daughters  of  Isabella  No.  1  v.  National  Order  of  Daugh- 
ters of  Isabella,  —  Conn.  — ,  78  Atl.  333.) 

The  plaintiffs  were  seven  companies  in  Minneapolis,  owning  twenty-two 
flour  mills.  They  used  in  common  the  term  "Minneapolis"  or  "Minnesota," 
with  "Patent,"  to  designate  their  flour,  and  it  had  a  repute  by  those  names. 
The  defendant  had  a  mill  at  Milwaukee,  and  sold  his  flour  under  the  name 
"Best  Minnesota  Patent,  Minneapolis,  Minn."  May  this  be  enjoined?  (1897, 
Pillsbury-Washbum  Flour  Mills  Co.  o.  Eagle,  82  Fed.  816,  86  Fed.  608.) 

The  plaintiff  company  had  made  watch-movements  at  Elgin  since  1865.  The 
defendant  made  only  watch-cases,  but  placed  on  its  watch-cases  "El^n  Giant," 
''Elgin  Tiger,"  the  movements  being  of  a  different  make.  May  they  be  re- 
strained? (1898,  Elgin  Nat'l  Watch  O.  v,  Illinois  Watch-Case  O.,  89  Fed. 
487.) 

The  plaintiff  and  others  were  together  in  a  dramatic  association  giving 
plays  for  money.  The  association  was  not  incorporated,  but  had  a  repute  for 
its  name.  The  defendant  organized  a  corporation,  takrog  as  the  corporate  name 
the  name  of  the  plaintiff's  association  and  diverting  the  plaintiff's  profits.  May 
this  be  enjoined?    (1899,  AieUo  v.  Montecalfo,  21  R.  I.  496,  44  Atl.  931.) 

An  Irishman  named  Dunch  had  his  name  changed  by  law  to  Pinet,  in  1892. 
He  then  began  to  manufacture  shoes  in  competition  with  the  plaintiff  Pinet. 
May  he  be  restrained  from  using  the  name  Pinet  at  all?  (1898,  F.  Pinet  & 
Compagnie  v,  Maison  Louis  Pinet,  1  Ch.  179.) 

The  plaintiff  company  has  a  patent  of  1901  for  a  vacuum  cleaner,  and  uses 
the  registered  name  "British  Vacuum  Cleaner  Co."  The  defendant  has  a 
patent  of  1904  and  wishes  to  use  the  name  "New  Vacuum  Cleaner  Co."  In 
view  of  the  registration  of  the  plaintiff's  name,  may  the  defendant  be  re- 
strained from  using  the  term  "Vacuum  Cleaner"  in  its  name?  (British  V.  C. 
Co.  V,  New  V.  C.  Co.,  1907,  1  Ch.  312.) 

The  Fish  Brothers  had  made  wagons,  which  became  well  known  as  the  "Fish 
Wagons."  Their  firm  name  was  "Fish  Brothers  Wagon  Co."  They  sold  the 
good  will  of  the  business  to  the  defendant,  and  then  proceeded  to  make  wagons 
again,  calling  their  wagons  "Fish  Wagon."  May  they  be  restrained?  (1898, 
Fish  Bros.  Wagon  Co.  t;.  Fish  Bros.  Mfg.  Co.,  87  Fed.  203.) 

The  plaintiff  sold  shoes,  called  the  "Washington  Shoe."    The  defendants 
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manufactured  the  shoes  for  him.  Then  he  went  into  the  defendant's  employ- 
ment,  and  granted  them  the  use  of  his  trademark.  Then  he  left  their  employ- 
ment and  sold  shoes  again  as  the  "Washington  Shoe."  The  defendants  kept  on 
using  the  same  mark  for  shoes  made  and  sold  by  them.  May  they  be  restrained? 
(1909,  Nelson  t;.  WincheU,  203  Mass.  75,  89  N.  E.  180.) 

The  plaintiff  manufactured  drill  chucks  under  patents.  The  patents  ex- 
pired. The  defendant  then  proceeded  to  manufactiue  chucks  exactly  similar^ 
and  to  place  on  them  the  various  size  niunerals  which  had  been  used  by  the 
plaintiff,  and  also  the  same  names,  ''little  Giant  Improved/'  etc.  The  plaintiff 
seeks  to  restrain  this.  May  he?  (Westcott  Chuck  Co.  v:  Oneida  N.  Chuck  Co. 
1910, —  N.  Y.— ,  92  N.  E.  639.) 

[Ebsatb: 

H,  C.  McCoUamy  "Protection  of  Corporate  Names  against  Unfair  Competi- 
tion."    (C.  L.  R.,  VI,  244.) 

W.  L,  Putnam,  "Unfair  Competition  by  ihe  Deceptive  Use  of  One's  Own 
Name."     (H.  L.  R.,  XII,  243.) 

Edward  S.  Rogers,  "Comments  on  the  Modem  Law  of  Unfair  Trade." 
(I.  L.  R.,  m,  661.) 

Wallaee  R,  Lome,  "  The  Transfer  of  Trademarks  and  Trade  Names."    (I.  L.  R., 

VI,  46.) 

Notes: 

"When  the  imitation  of  one  man's  goods  by  another  transgresses  the  rule 
against  unfair  trade  competition."    (A.  L.  R.,  LVII,  246.) 

"Effectsof  the  sale  of  good  will."    (A.  L.  R,  LIX,  397.) 

"Trade-names :  limitations  on  the  ri^t  to  protection."    (C.  L.  R.,  IV,  365, 377.) 

"Trade-mark  and  names:  composite  geographical  and  personal  names." 
(C.  L.  R.  VI,  276.) 

"Geographical  name:  identification  witli  building  and  business."    (C.  L.  R, 

VII,  72.) 

"Individual  trade  name:  use  by  corporation."    (C.  L.  R,  VII,  629.) 
"Right  to  solicit  customers  of  the  old  firm  as  affected  by  a  sale  of  the  good  will." 

(C.  L.  R,  X,  649.) 

"Geographical  names."    (H.  L.  R,  XII,  349;  XIII,  152.) 

"Marks  and  names  subject  to  ownership:  rights  of  a  person  to  trade  in  his 

own  name."    (H.  L.  R,  XVHI,  56.) 

"Maiks  and  names  subject  to  ownership:  geographical  names."    (H.  L.  R, 

XVin,  234.) 
"Marks  and  names  subject  to  ownership:   personal  names."     (H.  L.  R^ 

XVni,  318.) 

"Trade-names:  protection  in  equity:  extent  of."    (H.  L.  R.,  XIX,  637.) 
"Marks  and  names  subject  of  ownership:  personal  names:  right  of  a  person 

to  trade  in  his  own  name."    (H.  L.  R,  XIX,  141.) 

"Trade-marks  and  trade-names  —  Situs  of  property  right."      (H.  L.  R, 

XXIV,  162.) 

"Voluntary  associations  —  right  to  exclusive  use  of  name."      (H.  L.  R, 

XXTV,  412.) 

See  also  Pboblbmb,  Essats,  and  Notes  cited  in  the  footnote  to  No.  172, 
ante^  Vol.  I.] 
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SUB-TITLE  (V) :  POUCIBS  BHBKING-  JUSTIFICATION  IN  THIS 
NBCESSITT  FOR  FREE  DISCUSSION  AND  CRITICISM  OF 
CHARACTER  AND  CONDUCT 

Toplo  1.    True  Statements 

870.  Ralph  Waldo  Emebsoit.  English  Traits,  (c.  VII.)  .  .  .  The  prac- 
tical power  [of  the  English  people]  rests  on  their  national  sincerity.  Veracity 
derives  from  .instinct,  and  marks  superiority  in  organisation.  Nature  has  en- 
dowed some  animals  with  cunning,  as  a  compensation  for  strength  withheld. .  . . 
In  the  nobler  kinds,  where  strength  could  be  afforded,  her  races  are  loyal  to 
truth,  as  truth  is  the  foundation  of  the  social  state.  Beasts  that  make  no  truce 
with  man  do  not  break  faith  with  each  other.  'T  is  said,  that  the  wolf,  who 
makes  a  cache  of  his  prey,  and  brings  his  fellows  with  him  to  the  spot,  if,  on 
digging,  it  is  not  found,  is  instantly  and  unresistingly  torn  in  pieces.  English 
veracity  seems  to  result  on  a  sounder  animal  structure,  as  if  they  could  afford 
it.  They  are  blunt  in  sa3ring  what  they  think,  sparing  of  promises,  and  they 
require  plain  dealing  of  others.  We  will  not  have  to  do  with  a  man  in  a  mask. 
Let  us  know  the  truth.  Draw  a  straight  hne,  hit  whom  and  where  it  will.  Alfred, 
whom  the  affection  of  the  nation  makes  the  type  of  their  race,  is  called  by  a 
writer  at  the  Norman  Conquest,  the  truth-speaker:  Alveredus  veridicus.  .  .  . 
In  the  power  of  saying  rude  truth,  sometimes  in  the  lion's  mouth,  no  men  sur- 
pass them.  On  the  king's  birthday,  when  each  bishop  was  expected  to  offer 
the  king  a  purse  of  gold,  Latimer  gave  Henry  VIII.  a  copy  of  the  Vulgate,  with 
a  mark  at  the  passage,  "Whoremongers  and  adulterers  God  will  judge;"  and 
they  so  honor  stoutness  in  each  other,  that  the  king  passed  it  over. 

871.  HoNOHE  DE  Balzac.  The  Lesser  Bourgeoisie.  (Part  I,  c.  XV.  Worme- 
ley  transL,  p.  209.)  .  .  .  Societies  have  two  goals  of  perfection.  The  first  is 
a  state  of  civilization  in  which  morality  equally  infused  and  pervasive  does 
not  admit  even  the  idea  of  crime;  the  Jesuits  reached  that  point,  formerly  pre- 
sented by  the  primitive  Church.  The  second  is  the  state  of  another  civiliza- 
tion in  which  the  supervision  of  citizens  over  one  another  makes  crime  im- 
possible. The  end  which  modem  society  has  placed  before  itself  is  the  latter; 
namely,  that  in  which  a  crime  presents  such  difficulties  of  concealment  that  a 
man  must  abandon  all  reasoning  in  order  to  conmiit  it.  In  fact,  iniquities  which 
the  law  cannot  reach  are  not  left  actually  unpimished,  for  social  judgment  is 
even  more  severe  than  that  of  courts.  If  a  man  like  Minoret,  the  post-master 
at  Nemours,  suppresses  a  will  and  no  one  witnesses  the  act,  the  crime  is  traced 
home  to  him  by  the  watchfulness  of  virtue  as  surely  as  a  robbery  is  followed  up 
by  the  detective  police.  No  wrong-doing  passes  actually  unperoeived;  and 
wherever  a  lesion  in  rectitude  takes  place  the  scar  remains. 

Sub-topic  A.   Civil  Cases 

872.  Undebwood  v.  Parks.  (1744.  2  Stra.  1200.)  In  an  action  for  words 
the  defendant  pleaded  not  guilty,  and  offered  to  prove  the  words  to  be  true,  in 
mitigation  of  damages:  which  the  Chief  Justice  refused  to  permit,  saying  that 
at  a  meeting  of  all  the  judges  upon  a  case  that  arose  in  the  Common  Pleas,  a 
large  majority  of  them  had  determined,  not  to  allow  it  for  the  future,  but  that 
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it  should  be  pleaded  [specially],  whereby  the  plaintiff  might  be  prepared  to 
defend  himself,  as  well  as  to  prove  the  speaking  of  the  words. 


873.  WEAVER  v.  LLOYD 
Nisi  Prius..   1824 

1  C.  <fe  P.  296,  2B.  &  C.  678 

This  was  an  action  fot  libel  published  in  the  Oxford  Herald,  imput- 
ing to  the  plaintiff  that  he  had  cruelly  beaten  his  horse,  and  knocked 
out  one  of  its  eyes.  The  defendant  pleaded,  First,  the  general  issue: 
Second,  a  justification  of  the  truth  of  all  the  things  stated  in  the  libel; 
and  Third,  another  justification,  which  merely  alleged  that  the  state- 
ments of  the  libel  were  "true  in  substance  "  (see  reporter's  note).  .  .  . 
Evidence  was  given  on  the  part  of  the  plaintiff,  to  show  the  falsehoods 
of  the  statements  of  the  libel,  and  on  the  part  of  the  defendant,  to 
show  that  the  libel  was  a  fair  account  of  what  occurred.  It  was  ad- 
mitted on  all  hands  that  the  statement  that  the  horse's  eye  was  knocked 
out,  was  untrue;  but  that  in  other  respects  the  libel  was  a  fair  account 
of  what  had  occurred.  The  jury  found  for  the  plaintiff,  damages  one 
farthing,  on  the  general  issue;  for  the  plaintiff  on  the  first  justification; 
and  for  the  defendant  on  the  second  justification. 

Jervis,  Peake,  Serjt.,  and  Crosa^  for  the  plaintiff.    . 

TaurdoTif  Russell,  and  Bicheno,  for  the  defendant. 

Court  of  King's  Bench.  Before  Abbott,  C.  J.,  Bayley,  Holroyd, 
and  LiTTLEDALE,  JJ.    In  Banc. 

Taunton  moved  (with  leave  of  the  learned  Baron)  to  enter  a  verdict 
for  the  defendant  on  the  first  justification,  on  the  ground  that  the  plea 
was  proved  in  substance;  and  though  he  admitted  that  the  beating 
the  horse's  eye  out  was  not  proved,  yet,  as  the  general  charge  of  the 
libel  was  cruelty  to  the  horse,  that  was  abundantly  proved,  though 
each  specific  fact  of  cruelty  was  not  proved. 

The  Court  were  clearly  of  opinion,  that  if  a  libel  charges  specific 
facts  of  cruelty,  and  those  statements  are  justified  as  true,  each  specific 
fact  of  cruelty  must  be  proved,  to  support  the  justification.  Rule 
refused. 

(Reporter's  Note.)  This  [third]  'justification,  I  apprehend,  is  not  good. 
The  case  of  J'  Anson  v.  Stuart,  1  T.  R.  748,  decides  that  if  a  libel  charges  the 
plaintiff  with  an  offence,  as  that  he  is  a  swindler,  it  is  not  sufficient  to  plead 
that  he  is  so:  but  the  defendant  must  set  forth  the  specific  facts  he  means  to 
prove,  to  show  that  the  plaintiff  is  so. 

874.  ToBRET  V.  Field.  (1838.  10  Vt.  353,  408.)  Redfield,  J.  .  .  .  The 
authorities  all  concur  in  this,  that  where  the  defendant  will  justify  by  showing 
the  truth  of  the  matters  charged  in  the  libel,  it  must  be  the  truth  of  the  ''very 
charge,"  and  it  is  not  sufficient  to  plead  and  prove  the  plaintiff  guilty  of  a 
similar  offence,  or  even  of  one  more  flagrant.  .  .  .  The  reason  of  the  rule,  re. 
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quiring  such  strictness  in  pleading  the  truth,  is,  that  such  justification  does  not 
always  rebut  all  presumption  of  malice.  A  man  may  publish  the  truth,  from 
motives  of  the  most  deep  seated  and  rancorous  malice,  and  still  not  be  liable 
to  an  action,  for  the  reason  that  the  plaintiff  has  no  ground  of  complaint.'  The 
truth  is  what  any  man  has  good  right  to  assert,  at  all  times.  It  is  not  always 
prudent,  and  a  man  may  sometimes  do  it  very  much  to  his  own  prejudice.  But 
the  truth  is  never  slander.  The  person  assailed,  however,  under  this  shield, 
has  the  right  to  insist,  that,  for  one  offence,  he  shall  not  be  held  guilty  of  the 
whole  law.  He  may  insist  that  the  defendant  shall  justify  the  "very  words" 
spoken.^ 

Sub-topic  B.    Cbiminal  Cases 

876.  THE  CASE  de  LIBELLIS  FAMOSIS  (or,  OF  SCANDALOUS 

LIBELS) 

Star  Chamber.    1606 
6  Co.  125. 

In  the  case  of  L.  P.  in  the  Star-Chamber  this  Term,  against  whom 
the  Attorney-General  proceeded  ore  tenus  on  his  own  confession,  for 
composing  and  publishing  an  infamous  libel  in  verse,  by  which  John 
Archbishop  of  Canterbury  (who  was  a  Prelate  of  singular  piety,  gravity 
and  learning,  now  dead)  by  descriptions  and  circumlocutions,  and  not 
in  express  terms;  and  Richard  Bishop  of  Canterbury  who  now  is,  were 
traduced  and  scandalized;  in  which  these  points  were  resolved: 

Every  libel  (which  is  called  famosus  libellus,  seu  infamatoria  scrip- 
tura)  is  made  either  against  a  private  man,  or  against  a  magistrate 
or  public  person.  If  it  be  against  a  private  man,  it  deserves  a  severe 
punishment;  for  altho'  the  libel  be  made  against  one,  yet  it  incites 
all  those  of  the  same  family,  kindred,  or  society  to  revenge,  and  so 
tends  per  consequens  to  quarrels,  and  breach  of  the  peace,  and  may 
be  the  cause  of  shedding  of  blood,  and  of  great  inconvenience.  If  it  be 
against  a  magistrate,  or  other  public  person,  it  is  a  greater  offence.  .  .  . 
A  libeller  (who  is  called  famosus  defamator)  shall  be  punished  either 
by  indictment  at  the  common  law,  or  by  bill,  if  he  deny  it.  ...  It  is 
not  material  whether  the  libel  be  true,  or  whether  the  party,  against 
whom  it  is  made,  be  of  a  good*  or  ill  fame;  for  in  a  settled  state  of 
government  the  party  grieved  ought  to  complain  for  every  injury 
done  him  in  an  ordinary  course  of  law,  and  not  by  any  means  to  revenge 
himself,  either  by  the  odious  course  of  libelling,  or  otherwise.  He 
who  kills  a  man  with  his  sword  in  fight  is  a  great  offender,  but  he  is  a 
greater  offender  who  poisons  another;  for  in  the  one  case  he,  who  is 
openly  assaulted,  may  defend  himself,  and  knows  his  adversary^  and 
may  endeavor  to  prevent  it. 

*  Notes: 

"Plea  of  truth:  degree  of  exactneBS  of  proof  required."    (H.  L.  R.,  XVI^  148.) 
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S77.  Opinion  of  thb  Judges  on  thb  Libel  Act.  (1791.  22  How.  St. 
Tr.  237,  298.)  House  of  Lords  Journal.  .  .  .  Veneris,  II®  Mail.  .  .  .  The 
order  of  the  day  being  read  for  the  further  consideration  of  the  bill  [''Fox's 
Libel  Act"]  intituled,  "An  Act  to  remove  doubts  respecting  the  functions  of 
juries  in  cases  of  libel; "  and  for  the  judges  to  deliver  their  opinions  upon  the 
questions  put  to  them  on  the  27th  of  April  last:  The  lord  chief  baron  of  the 
ooort  of  Exchequer  (Etre)  delivered  the  unanimous  opinion  of  the  judges 
upon  the  said  questions;  and  gave*  his  reasons,  which  reasons  are  as  follows, 
videlicet. 

My  lords:  .  .  .  Your  lordship's  second  question  is,  ''Is  the  truth  or  false- 
hood  of  the  written  or  printed  paper  material,  or  to  be  left  to  the  jury,  on  the 
trial  of  an  indictment  or  information  for  a  libel;  and  does  it  make  any  differ- 
ence in  this  respect,  whether  the  epithet  *  false '  be  or  be  not  used  in  the  in- 
dictment or  information?"  This  question  consists  of  two  branches.  Our  an* 
swer  to  the  first  branch  of  this  question  is,  that  the  truth  or  falsehood  of  a 
written  or  printed  paper  is  not  material,  or  to  be  left  to  a  jiuy,  upon  the  trial 
of  an  indictment  or  information  for  a  libel.  We  consider  this  doctrine  as  so 
firmly  settled,  and  so  essentially  necessary  to  the  maintenance  of  the  king's 
peace,  and  the  good  order  of  society,  that  it  cannot  now  be  drawn  into  debate. 
If  it  be  asked,  why  the  word  "false"  is  to  be  found  in  indictments  or  informa- 
tions for  libel?  We  answer.  That  we  find  it  in  the  ancient  forms  of  our  legal 
proceedings,  and  therefore  that  it  is  retained.  ...  In  the  civU  action  for  libel, 
the  plaintiff  is  not  put  to  prove  the  matter  of  the  libel  to  be  false,  which  is  de- 
cisive to  show  that  the  falsehood  is  not  part  of  the  substance  of  the  complaint; 
and  though  the  defendant  may  insist  in  his  defence,  and  may  prove  that  the 
msitter  of  the  libel  is  true,  it  is  not  done  in  the  way  of  contradicting  what  is 
asserted  by  the  plaintiff,  for  then  it  might  be  done  under  the  general  issue: 
Whereas  if  the  defendant  means  to  insist  that  the  matter  of  the  libel  is  true, 
he  must  plead  it  by  way  of  justification.  As  between  him  and  the  plaintiff 
seeking  to  recover  damages  for  the  private  injiuy,  the  truth  of  the  matter  of 
the  libel  is  a  bar  to  the  action  for  damages,  —  the  crime,  and  consequently 
the  f alsus  libellus,  remaining  still  in  full  force  against  him. 

SuB-TOPic  C.     Modern  Statutory  Changes 

878.  Pabliamemt  of  the  United  Kingdom.  (1843.  Hansard's  Debates, 
Third  Series,  vol.  LXXI,  p.  868,  890.  Aug.  16.)  Defamation  and  Libel  Bill. 
Mr.  ChrisHe  rose  to  move  the  Order  of  the  Day  for  the  House  to  resolve  itself 
into  committee  on  the  Defamation  and  Libel  Bill.  .  .  .  The  subject  matter  of 
this  bis  has  undergone  a  searching  investigation  before  a  committee  of  the 
House  of  Lords,  which  has  sat  during  the  present  Session,  and  which  has  ex- 
amined a  large  number  of  witnesses,  judges,  barristers,  and  editors,  and  pro- 
prietors of  newspapers.  The  committee  presented  a  report,  containing  a  number 
of  specific  recommendations,  which  are  the  basis  of  this  bill.  Though  every 
one  of  those  recommendations  has  not  been  imported  into  this  bill,  yet  every 
provision  which  it  does  contain  was  recommended  in  the  report  of  the  com- 
mittee; and.  Sir,  tlie  bill  having  been  introduced  into  the  other  House  by 
Lord  Campbell,  having  met  with  no  opposition  to  its  principles;  having  ob- 
tained the  oonciurence,  and  having  had  the  advantage  in  the  discussion  of  its 
details  of  the  assistance  of  Lord  Denman,  Lord  Abinger,  Lord  Brougham, 
and  the  Lord  Chancellor,  comes  down  to  this  House,  backed  by  authority.  .  .  . 
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The  next  chief  object  of  which  I  will  speak,  is  to  limit  the  effect  of  truth  aa  a 
justification,  in  answer  to  actions  for  defamation  or  libel.    At  present,  any 
charge  may  be  made  against  a  person  in  the  merest  malice,  without  any  good 
object  to  be  derived  from  it,  with  no  other  result  than  pain  to  the  person's 
feelings,  or  injuiy  to  his  character,  if  only  its  truth  cah  be  substantiated.    Now, 
in  some  cases,  the  proof  of  the  truth  of  a  charge  may  be  also  a  proof  that  the 
plaintiff  has  no  character  to  lose,  or  feelings  to  woimd.    In  some  cases,  also, 
the  proof  of  the  truth  may  prove  that  the  defendant,  in  making  the  charge, 
has  done  a  service  to  the  public;  and  in  such  cases  it  is  important  that  the  de- 
fendant should  be  protected  by  the  public.    But  surely  there  are  cases,  as  that 
of  an  old  offence  or  indiscretion,  which  has  been  redeemed  by  subsequent  good 
conduct,  and  which  it  does  not  concern  the  public  in  any  way  to  know  of,  or  of 
some  personal  defect,  or  harmless  but  ridiculous  peculiarity,  where  publica- 
tion inflicts  an  injuiy  to  the  character  or  feelings  for  which  the  law  should  pro- 
vide redress,  and  to  which  the  truth  is  a  consideration  perfectly  irrelevant. 
This  bill  provides,  that  in  actions  for  libel,  or  defamation,  the  truth  shall  be  no 
defence  in  itself;  but  that  in  order  to  justify,  it  shall  be  necessary  also  to  estab- 
lish to  the  satisfaction  of  the  jury,  that  it  was  /or  the  public  benefit  that  the  truth 
should  he  publiehed.  ...  A  libel  may  be  proceeded  agsunst  criminally,  as  well 
as  by  civil  action;  and  there  is,  as  the  law  at  present  stands,  this  remarkable 
discrepancy  between  an  action  for  libel,  and  an  indictment  or  inforznation  for 
tibel,  that  truth  is  altogether  a  bar  to  the  action  for  damages,  but  is  not  allowed 
to  have  any  effect  at  all  in  the  criminal  proceeding.  .  .  .  Hitherto,  as  is  well 
known,  the  criminal  branch  of  the  law  of  libel  has  been  based  upon  an  altogether 
different  principle  —  an  imaginary  principle  —  that  of  the  tendency  of  libels 
to  provoke  breaches  of  the  peace.    I  think  public  opinion  has  been  too  un- 
eqiiivocally  pronoimced  upon  this  fundamental  principle  of  punishment  for 
libel,  to  require  that  the  time  of  the  House  should  be  taken  tip  by  proving  that 
it  is  no  more  nor  less  than  a  fiction,  that  it  is  also  a  veiy  inappropriate  fiction, 
and  that  it  leads  to  much  practical  mischief.    The  man  who  has  published  a 
true  charge  against  a  swindler,  by  whose  exposure  society  profits,  is  treated  in 
the  same  way  as  the  unprincipled  slanderer  who  levels  falsehoods  at  the  peace 
and  happiness  of  private  families.  .  .  .  This  bill,  therefore,  proposes  to  intro- 
duce into  criminal  proceedings  for  hbel  the  consideration  of  the  truth,  subject 
to  the  same  modification  which  it  adopts  in  the  case  of  an  action,  and  provides, 
that  on  proof  of  the  truth,  and  of  its  being  for  the  public  benefit  that  the  truth 
should  have  been  published,  the  defendant  shall  be  entitled  to  an  acquittal.  .  .  . 
The  Attorney-General  [Sir  F,  PoUock]  said,  .  .  .  Nor  could  he  consent  to 
that  part  of  the  bill  which  went  to  enact  that  truth  should  not  be  a  defence  ol 
an  action  for  slander  unless  it  was  for  the  public  good  that  the  matter  should  be 
published.    If  this  were  the  law,  a  man,  if  he  merely  entered  into  conversation, 
would  have  to  inquire  not  only  whether  what  he  was  going  to  say  was  true, 
but  also  whether  it  was  for  the  public  benefit  that  he  should  say  it.    He  really 
thought  that  this  would  be  to  fetter  speech  by  a  very  mischievous  oourse  of 
legislation.  .  .  .  His  learned  friend  asked  why  the  private  character  of  an  in- 
dividual should  be  a  subject  for  public  inquiry.    For  this  plain  reason,  because 
the  plaintiff  went  into  court  to  ask  for  damages.    He  objected  to  the  test  men- 
tioned in  the  clause.  ...  He  could  not  understand  the  large  issue  of  the  "public 
benefit."  ...  If  you  were  to  have  the  publication  of  the  truth  fettered,  it 
would  be  better  to  leave  to  the  jury  the  question,  not  whether  it  was  done  for 
the  public  benefit,  of  which  no  man  could  judge,  but  whether  it  was  done  hon- 
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esUy,  with  or  without  malice.  .  .  .  Could  not  the  honorable  and  learned  Gen- 
tleman foresee  very  great  danger,  even  to  the  press  itself,  if  they  were  to  fetter 
the  publication  of  the  truth  with  this  extraordinary  restriction,  that  you  aver 
that  the  publication  was  for  the  public  benefit,  and  must  state  the  p>articular 
fact  or  facts,  which  went  to  establish  that?  He  believed  that  the  public  derived 
far  more  b^efit  from  the  sound  and  wholesome  part  of  the  public  press  than 
they  sustained  evil  from  the  corrupt  portion,  and  he  would  not  consent,  in  order 
to  get  rid  of  those  nests  of  slanderers  who  fatten  on  the  fears  of  individuals, 
to  place  any  restraint  on  the  wholesome  publication  of  truth  on  all  occasions 
on  which  it  ought  to  be  spoken;  and  he  would  rather  make  truth  at  once  the 
criterion,  than  enter  into  the  speculative  inquiry,  whether  such  or  such  a  pub- 
lication was  for  the  public  benefit.  .  .  . 

Mr.  CkrisUe  expressed  his  regret  that  the  Attorney-General  should  feel  it 
his  duty  to  oppose  the  clause.  .  .  .  The  Attoniey-General  wished  for  the 
broad  and  inteUigible  basis  of  truth,  and  said  that  the  man  who  spoke  the 
truth  should  be  protected;  but  it  appeared  equally  broad  and  intelligible  that 
a  man  should  not  only  speak  the  truth,  but  show  that  he  did  so  with  no  motive 
of  malice,  but  for  the  purpose  of  doing  a  public  good.  A  case  was  suggested, 
and  many  questions  put  upon  it  by  many  Lords  to  Mr.  Fonblanque  before  the 
Lord's  committee,  of  a  lady,  who  being  accused  of  having  false  hair,  false  teeth, 
or  being,  as  it  was  termed,  "made  up,"  and  having  no  remedy  for  the  wanton 
injury  done  to  her  feelings  by  the  publication  of  this  stupid  personality,  if  only 
it  could  be  proved  to  be  true.  Truth  in  such  a  case  would  aggravate  Uie  injuiy 
to  the  feelin^B.  .  .  . 

The  committee  divided  on  the  question  that  the  clause  as  amended  stand 
part  of  the  bill.    Ayes  30:    Noes  38;    Majority  8.  .  .  .  Clause  struck  out. 

879.  Statutes  of  the  UinTED  Kingdom  of  Gbeat  BRirAiN  and 
Ireland  (Stats,  at  Large,  vol.  35,  p.  649.)  1843,  6  &  7  Vict,  c.  96,  An  Act  to 
Amend  the  Law  respecting  Defamatory  Words  and  libels.  §  6  ...  On  the 
trial  of  any  indictment  or  infonnation  for  a  defamatory  libel,  the  defendant 
having  pleaded  such  plea  as  hereinafter  mentioned,  the  truth  of  the  matters 
charged  may  be  inquired  into,  but  shall  not  amotmt  to.  a  defence,  unless  it 
was  for  the  public  benefit  that  the  said  matters  charged  should  be  published. 

880.  Alexander  HAiOLroN.  Argument  far  the  Defence  in  People  v.  Croe^ 
wdl.  (Prosecution  for  a  Ubel  on  Thomas  Jefferson,  President  of  the  United 
States.  1804.  Works,  VII,  339).  .  .  .  The  liberty  of  the  press  consists,  in 
my  idea,  in  publishing  the  truth,  from  good  motives  and  for  justifiable  ends, 
though  it  reflect  on  the  government,  on  magistrates,  or  individuals.  ...  In 
speaking  thus  for  the  freedom  of  the  press,  I  do  not  say  there  ought  to  be  an 
unbridled  license;  or  that  the  characters  of  men  who  are  good  will  naturally 
tend  eternally  to  support  themselves.  I  do  not  stand  here  to  say  that  no  shackles 
are  to  be  laid  on  this  license.  I  consider  this  spirit  of  abuse  and  calumny  as  the 
pest  of  society.  I  know  the  best  of  mer.  are  not  exempt  from  the  attacks  of 
slander.  Though  it  pleased  God  to  bless  us  with  the  first  of  characters,  [Wash- 
ington], and  though  it  has  pleased  God  to  take  him  from  us  and  this  band  of 
cahmmiators,  I  say  that  falsehood  eternally  repeated  would  have  affected 
even  his  name.  Drops  of  water,  in  long  and  continued  succession,  will  wear 
out  adamant.  This,  therefore,  cannot  be  endured.  It  would  be  to  put  the  best 
and  the  worst  on  the  same  level.    I  contend  for  the  Hberty  of  publishing  truth, 
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with  good  motives  and  for  justifiable  ends,  even  though  it  reflect  on  govern- 
ment, magistrates,  or  private  persons.  I  contend  for  it  under  the  restraint  of 
our  tribunals.    When  this  is  exceeded,  let  them  interpose  and  punish.  .  •  . 

Whether  the  truth  be  a  justification  will  depend  on  the  motives  with  which 
it  was  published.  Personal  defects  can  be  made  pubUc  only  to  make  a  man 
disliked.  Here,  then,  it  will  not  be  excused;  it  might,  however,  be  gjven  in 
evidence  to  show  the  libellous  degree.  Still,  however,  it  is  a  subject  of  inquiry-. 
There  may  be  a  fair  and  honest  exposure.  But  if  he  uses  the  weapon  of  truth 
wantonly;  if  for  the  purpose  of  disturbing  the  peace  of  families;  if  for  relating 
that  which  does  not  appertain  to  official  conduct,  so  far  we  say  the  doctrine  of 
our  opponents  is  correct.  If  their  expressions  are,  that  libellers  may  be  punished 
though  the  matter  contained  in  the  Ubel  be  true,  in  these  I  agree.  I  confess 
that  the  truth  is  not  material  as  a  broad  proposition  respecting  libels.  But 
that  the  truth  cannot  be  material  ui  any  respect,  is  contraiy  to  the  nature 
of  things.  ...  I  afBrm  that,  in  the  general  course  of  things,  the  disclosure  of 
truth  is  right  and  prudent,  when  liable  to  the  checks  I  have  been  willing  it 
should  receive  as  an  object  of  animadversion.  ...  It  is  evident  that  if  you 
cannot  apply  this  mitigated  doctrine,  for  which  I  speak,  to  the  cases  of  libels 
here,  you  must  forever  remain  ignorant  of  what  your  rulers  do.  I  never  can 
think  this  ought  to  be.  I  never  did  think  the  truth  was  a  crime.  I  am  glad  the 
day  is  come  in  which  it  is  to  be  decided,  for  my  soul  has  ever  abhorred  the 
thought  that  a  free  man  dared  not  speak  the  truth. 

881.  Constitution  of  Illinois.  (1818.  Art.  VIII,  §§  22,  23.) 
The  printing-presses  shall  be  free  to  every  person  who  undertakes  to 
examine  the  proceedings  of  the  general  assembly  or  of  any  branch  of 
government;  and  no  law  shall  ever  be  made  to  restrain  the  right  thereof. 
The  free  communication  of  thoughts  and  opinions  is  one  of  the  in- 
valuable rights  of  man,  and  every  citizen  may  freely  speak,  write, 
and  print  on  any  subject,  being  responsible  for  the  abuse  of  that  lib- 
erty. In  prosecutions  for  the  publication  of  papers  investigating  the 
official  conduct  of  officers  or  of  men  acting  in  a  public  capacity,  or 
where  the  matter  published  is  proper  for  public  information,  the  truth 
thereof  may  be  given  in  evidence.  And  in  all  indictments  for  libeb 
the  jury  shall  have  the  right  of  determining  both  the  law  and  the  fact, 
under  the  direction  of  the  Court  as  in  other  cases. 
■  Id.  (1870.  Art.  II,  §  4.)  Every  person  may  freely  speak,  write, 
and  publish  on  all  subjects,  being  responsible  for  the  abuse  of  that 
liberty;  and  in  all  trials  for  libel,  both  civil  and  criminal,  the  truth, 
when  published  with  good  motives  and  for  justifiable  ends,  shall  be  a 
sufficient  defense. 
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882.    LARSON  «.  COX 
Supreme  Court  of  Nebraska.    1903 

•   68  Nebr.  44,  93  JV.  W.  1011 

Error  to   the  District  Court  for  Dawes  County.      Wiluam  H. 
Westover,  District  Judge.    Affirmed. 

Albert  W.  Crites,  for  plaintifiF  in  error.    Ernest  M.  SlaUery  and  C. 
Dana  Sayrs,  contra. 

Sullivan,  C.  J.  This  was  an  action  by  Larson  against  Cox  to  re- 
cover damages  for  slander.  The  defamatory  words  set  out  in  the  pe- 
tition amount  to  a  charge  of  larceny.  The  defendant  in  his  answer 
alleged  that  the  charge  was  true,  and  that  it  was  made  with  good 
motives  and  for  justifiable  ends.  The  jury  found  against  the  plaintiff, 
and  judgment  followed  the  verdict.  The  assignments  of  error  dis- 
cussed by  counsel  relate  for  the  most  part  to  the  plea  of  justification, 
and  raise  the  question  whether  the  truth  of  slanderous  matter  is  per  se 
a  complete  defense.  The  contention  of  counsel  for  plaintiff  is  that 
the  truth  is  unavailing  unless  it  was  uttered  with  a  good  motive  and 
fer  a  proper  purpose.  His  argument  is  grounded  altogether  upon  the 
provision  of  the  Constitution  which  declares  that  ''in  all  trials  for 
libel,  both  civil  and  criminal,  the  truth  when  published  with  good 
motives,  and  for  justifiable  ends,  shall  be  a  sufficient  defense."  Con- 
stitution, art.  I,  sec.  5.  The  provision  here  quoted  is  a  substitute  for 
section  3,  article  I,  of  the  constitution  of  1866,  which  was  an  almost 
literal  copy  of  a  New  York  statute  adopted  soon  after  the  trial  of  the 
celebrated  case  in  which  Croswell  was  convicted  of  publishing  a  libel 
on  Thomas  Jefferson.  People  v.  Croswell,  3  Johns.  Cas.  (N.  Y.) 
337  [ante,  No.  885].  This  statute  was  intended  to  secure  and  safe- 
guard the  freedom  of  the  press,  and  is  now  fundamental  law  in  many 
of  the  States.  It  was  a  modification  of  the  doctrine  of  the  common 
law  that,  in  public  prosecutions  for  libel,  the  truth  of  the  libel  is  no 
excuse  for  its  publication.  When  considered  in  the  light  of  history, 
there  is  much  reason  to  suppose  that  the  constitutional  provision  upon 
which  plaintiff  relies  was  designed  as  a  sure  and  permanent  protection, 
both  in  civil  and  criminal  actions,  to  persons  who  have  occasion,  in 
the  discharge  of  some  legal,  social,  or  moral  duty,  to  write  and  publish 
criticisms  on  the  character  and  conduct  of  others,  and  that  it  was  not 
any  part  of  its  purpose  to  take  away  from  the  defendant  in  a  libel 
case  any  right  given  him  either  by  the  statutory  law  or  the  conunon 
law.  The  truth  of  a  defamatory  publication  is  still  a  complete  and 
perfect  defense  in  a  criminal  case,  irrespective  of  the  motive  or  object 
of  the  publisher.  The  Legislature  has  made  it  so  by  definition  of  the 
crime.  Section  132  of  the  Code  of  Civil  Procedure  in  effect  declares 
that  in  an  action  for  a  libel  or  slander  the  truth  of  the  defamatory 
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matter  may  be  pleaded  and  proved  as  a  defense.    Castle  v.  Houston^ 
19  Kan.  417,  27  Am.  Rep.  127. 

The  validity  of  this  section  was  of  course  necessarily  involved  in 
Pokrok  Zapadu  Publishing  Co.  v,  Zizkovsky,  42  Neb.  64,  and  Neilson 
«.  Jensen,  56  Neb.  430,  which  seems  to  have  been  decided  on  the  as- 
sumption that  the  constitutional  provision  above  quoted,  so  far  as  it 
relates  to  libels  which  are  the  subjects  of  civil  action,  was  intended  as 
a  restraint  upon  the  freedom  of  the  press,  and  that  it  operated  as  a 
partial  repeal  of  the  statute.  It  is  not  necessary  at  this  time  to  either 
affirm  or  deny  the  doctrine  of  these  cases,  as  the  constitutional  pro- 
vision with  which  they  deal  has  no  reference  to  actions  for  slander. 
Section  132,  so  far  at  least  as  it  relates  to  spoken  defamation,  is  in 
harmony  with  the  Constitution  and  is,  therefore,  valid.  Under  the 
instructions  given  by  the  Court  at  plaintiff's  request  the  jury  must  have 
found  that  the  plea  of  justification  was  sustained  by  the  proof.  In  our 
opinion  the  evidence  was  sufficient  to  warrant  the  conclusion  that 
Larson  had  committed  the  crime  imputed  to  him.  This  being  so,  the 
verdict  and  judgment  are  right,  even  though  defendant  did  not  make 
the  accusation  with  good  motives  and  for  justifiable  ends.  .  .  .  There 
is  no  material  error  in  the  record,  and  the  judgment  is  therefore 
affirmed. 


883.  Thomas  Babington  Macaxtlat.  Notes  on  the  Indian  Penal  Code. 
(1837.  Note  (R),  Miscellaneous  Works,  Harper  ed.,  Vol.  IV,  p.  314.)  Def- 
amation. .  .  .  The  exception  [making  truth  an  absolute  defenise],  which  stands 
first  in  order,  will  probably  be  thought  by  many  persons  objectionable.  It  is 
opposed  to  the  rules  of  the  English  criminal  law.  It  goes,  we  fear,  beyond  what 
even  the  boldest  reformers  of  English  law  have  proposed.  It  is  at  variance  with 
the  provisions  of  the  French  code,  and  with  the  sentiments  of  the  most  distin- 
guished  French  jurists.  It  is  at  variance  also  with  the  provisions  of  the  code 
of  Lotiisiana.  It  is,  therefore,  with  some  diffidence  that  we  venture  to  lay  before 
the  Governor-General  in  Council  the  results  of  a  long  and  anxious  consideraticm 
of  this  question.  The  question  is  whether  the  truth  of  an  imputation  prejudi- 
cial to  character  should,  in  all  cases,  exempt  the  author  of  that  imputation  from 
pimishment  as  a  defamer.  We  conceive  that  it  ought  to  exempt  him.  It  will 
hardly  be  disputed,  even  by  those  who  dissent  from  us  on  this  point,  that  there 
is  a  marked  distinction  between  true  and  false  imputations,  as  respects  both  the 
degree  of  malignity  which  they  indicate  and  the  degree  of  mischief  which  they 
produce.  The  accusing  a  man  of  what  he  has  not  done  implies,  in  a  vast  majoi^ 
ity  of  cases,  greater  depravity  than  the  accusing  him  of  what  he  has  done.  The 
pain  which  a  false  imputation  gives  to  the  person  who  is  the  object  of  it  is  dear, 
uncompensated  evU.  There  is  no  set-off  whatever.  The  pain  which  a  true 
imputation  gives  to  the  person  who  is  the  object  of  it  is  in  itself  an  evil,  and, 
therefore,  ought  not  to  be  wantonly  inflicted.  But  there  is  often  some  coun- 
terbalancing  good.  A  true  imputation  may  produce  a  wholesome  effect  on  the 
person  who  has,  by  his  misconduct,  exposed  himself  to  it.  It  may  deter  others 
from  imitating  his  example.    It  may  set  them  on  their  guard  against  his  bad 
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dedgna.  Not  only  do  tnie  imputatioiiB  generally  produce  some  good  to  coun- 
terbalanoe  the  evil  caused  by  them^  but  in  many  cases  this  counterbalancing 
good  appears  to  us  greatly  to  preponderate.  However  skillfully  penal  laws 
may  be  framed,  however  vigorously  they  may  be  carried  into  execution,  many 
bad  practices  will  always  be  out  of  reach  of  the  tribunals.  .  •  •  It  seems  incon- 
sistent and  unwise  to  rely  on  the  public  opinion  in  certain  cases  as  a  valuable 
auxiliary  to  the  law,  and  at  the  same  time  to  treat  the  expression  of  that  opinion 
in  those  very  cases  as  a  crime.  It  is  easy  to  put  cases  about  which  there  could 
scarcely  be  any  difference  of  opinion.  A  person  who  has  been  guilty  of  gross 
acts  of  swindling  at  the  Cape  comes  to  Calcutta,  and  proposes  to  set  up  a  house 
of  agency.  .  .'  •  A  man  introduces  a  common  prostitute  as  his  wife  into  the 
society  of  all  the  most  respectable  ladies  of  the  presidency.  A  person  in  a  high 
station  is  in  the  habit  of  encoura^g  ruinous  play  among  young  servants  of  the 
Company.  In  all  these  cases,  and  in  many  others  which  might  be  named,  we 
conceive  that  a  writer  who  publishes  the  truth  renders  a  great  service  to  the 
public,  and  cannot,  without  a  violation  of  every  sound  principle,  be  treated  as  a 
crinoinal.  There  are,  undoubtedly,  many  cases  in  which  the  spreading  of  true 
reports,  prejudicial  to  the  character  of  an  individual,  would  hurt  the  feelings 
of  that  individual,  without  producing  compensating  advantage  in  any  other 
quarter.  The  proclaiming  to  the  world  that  a  man  keeps  a  mistress,  that  he 
is  too  much  addicted  to  wine,  that  he  is  penurious  in  his  housekeeping,  that  he 
is  slovenly  in  his  person ;  the  raking  up  of  ridiculous  and  degrading  stories  about 
the  youthful  indiscretions  of  a  man  who  has  long  lived  irreproachably  as  a  hus- 
band and  a  father,  and  who  has  attained  some  post  which  requires  gravity  and 
even  sanctity  of  character,  can  seldom  or  never  produce  any  good  to  the  public 
sufficient  to  oompensal^  for  the  pain  given  to  the  person  attacked  and  to  those 
who  are  connected  with  him.  Yet  we  greatly  doubt  whether,  where  the  im- 
putations are  true,  it  be  advisable  to  inffict  on  the  propagators  of  such  miserable 
scandal  any  legal  punishment.  •  •  .  The  effect  of  a  rule  excluding  evidence  of 
the  truth  is  to  put  on  a  par  descriptions  of  persons  between  whom  it  is  desirable 
to  make  the  widest  distinction.  The  public-spirited  man  who  warns  the  mer- 
cantile community  against  a  notorious  cheat,  or  advises  families  not  to  admit 
into  their  intimacy  a  practiced  seducer  of  innocence,  is  placed  on  the  same  foot- 
ing with  the  slanderer  who  invents  the  most  infamous  falsehoods  against  per- 
sons of  the  purest  character.  On  the  other  hand,  a  man  who  has,  without  the 
slightest  reason,  been  held  up  to  the  woild  as  a  seducer  or  a  swindler,  is  placed 
in  exacUy  the  same  situation  with  one  who  well  deserves  those  disgraceful 
names.  So  defective  is  the  investigation  that  it  leaves  a  suspicion  lying  on 
the  most  innocent,  and  no  more  than  a  suspicion  lying  on  the  most  guilty.  We 
therefore  think  that  in  aU  cases  of  prosecution  for  defamation  the  Courts  ought 
to  allow  the  question  of  truth  to  be  gone  into.  .  .  . 

It  has  been  suggested  to  us,  from  quarters  entitled  to  great  respect,  that  it 
would  be  a  preferable  course  to  admit  in  every  case  the  truth  of  matter  alleged 
to  be  defamatory  to  be  given  in  evidence,  for  the  purpose  of  proving  that  the 
accused  person  had  not  acted  maliciously,  but  not  to  allow  the  proof  of  the 
truth  to  be  a  justification  if  it  should  appear  that  reputation  had  been  mo 
Udoudy  assailed.  If  a  provision  of  this  kind  were  adopted,  it  would,  for  the 
reasons  which  we  have  already  given,  be  in  practice  nugatory.  For  no  ie« 
Bpectable  person  would  prosecute  the  author  of  an  imputation  which  could  be 
proved  to  be  true.  .  .  .  But  if  the  provision  which  we  are  considering  were 
not  certain  to  be  in  practice  nugatoiy,  we  should  think  it  a  highly  objectionable 
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proyiaon.  .  •  .  Vfh&x  an  act  which  is  reaUy  useful  to  society,  an  act  of  a  sort 
which  it  is  desirable  to  encourage,  has  been  done,  it  is  absurd  to  inquire  into 
the  motives  of  the  doer,  for  the  purpose  of  punishing  him  if  it  shall  appear  that 
his  motives  were  bad.  ...  If  A  sets  on  fire  a  quantity  of  cotton  belonging  to 
Z,  it  is  proper  to  inquire  whether  A  acted  maliciously;  for  the  destruction  of 
valuable  property  by  fire  is  prima  facie  a  bad  act.  But  if  Z's  cotton  is  bunung, 
and  A  puts  it  out,  no  tribunal  inquires  whether  A  did  so  from  good  feeling  or 
from  maHoe  to  some  other  dealer  in  cotton,  who,  if  Z's  stock  had  been  destroyed, 
would  have  been  a  great  gainer;  for  the  saving  of  valuable  property  from  de- 
struction is  an  act  which  it  is  desirable  to  encourage,  and  it  is  better  that  such 
property  should  be  saved  from  bad  motives  than  that  it  should  be  suffered  to 
perish.  Sinoe,  then,  no  act  ought  to  be  made  punishable  on  account  of  ma- 
licious intention,  unless  it  be  in  itself  an  act  of  a  kind  which  it  is  desirable  to 
pievoit,  it  follows  that  malice  is  not  a  test  which  can  with  propriety  be  used 
for  the  purpose  of  determining  what  true  imputations  on  character  ought  to 
be  punished  and  what  true  imputations  on  dbaracter  ought  not  to  be  punished; 
for  the  throwing  of  true  imputations  on  character  is  not  prima  facie  a  pernicious 
act.  .  .  .  We  aie  sure  that  it  may  be  very  pernicious  when  it  is  not  done  from 
malioe,  and  that  it  may  be  a  great  public  service  when  it  is  done  from  malioe. 
It  is  perfectly  conceivable  that  a  person  might,  from  no  malicious  feeling,  but 
from  an  honest  though  austere  and  injudicious  seal  for  what  he  might  consider 
as  the  interests  of  religion  and  morality,  drag  before  the  public  frailties  which 
it  would  be  far  better  to  leave  in  obscurity.  It  is  also  perfectly  conceivable 
that  a  person  who  has  been  concerned  in  some  odious  league  of  viUany  and  has 
quarreled  with  his  accomplices  may,  from  vindictive  feeUngs,  publish  the 
history  of  their  proceedings,  and  may,  by  doing  so,  render  a  great  service  to 
society.  Suppose  that  a  knot  of  sharpers  lives  by  sedudng  young  m»i  to  the 
gaming  table  and  pillaging  them  to  their  last  rupee.  Suppose  that  one  of  these 
knaves,  thinking  himself  ill-used  in  the  division  of  the  plunder,  should  revenge 
himself  by  printing  an  account  ci  the  transactions  in  which  he  has  been  oon- 
oemed.  He  is  prosecuted  by  the  rest  of  the  gang  for  defamation.  He  proves 
that  every  word  in  his  account  is  true.  But  it  is  admitted  that  his  only  mo- 
tives for  publishing  it  were  rancorous  hatred  and  disappointed  rapacity.  It 
would  surely  be  most  unreasonable  in  the  Court  to  say,  ''You  have  told  the 
public  a  truth  which  it  greatly  concerned  the  public  to  know;  you  have  been 
the  saving  of  many  promising  youths;  you  have  been  the  means  of  ridding 
society  of  a  dreadful  pest;  you  have  done,  in  short,  what  it  was  most  desirable 
that  you  should  do;  but  as  you  have  done  this,  not  from  public  spirit,  but  from 
dislike  of  your  old  associates,  we  pronounce  you  guilty  of  an  offense,  and  con- 
demn you  to  fine  and  imprisonment.''  It  is  evident  that  society  cannot  spare 
any  portion  of  the  services  which  it  receives.  Far  from  scrutiniring  the  mo- 
tives which  lead  people  to  render  such  services,  and  punishing  such  services 
when  they  proceed  from  bad  motives,  all  societies  are  in  the  habit  of  offering 
motives  addressed  to  the  selfish  passions  of  bad  men  for  the  purpose  of  inducing 
those  men  to  do  what  is  beneficial  to  the  mass.  We  offer  pardons  and  pecuniary 
rewards  to  the  worst  members  of  the  community  for  the  purpose  of  inducing 
them  to  betray  their  accomplices  in  guilt.  That  the  quarrels  of  rogues  are  the 
security  o^  honest  men  is  an  important  truth  which  has  passed  into  a  proverb; 
and  of  that  security  we  should,  to  a  certain  extent,  deprive  honest  m&k  if  we 
were  to  make  it  an  offense  in  one  rogue  to  speak  the  truth  about  another  rogue 
under  the  influence  of  passions  excited  in  the  course  of  a  quarreL 
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8S4.  W.  Blake  Odgbbs.  The  Laws  of  Libel  and  Slander.  (2d  ed.,  1887,  p. 
178.)  •  .  .  Before  1843  the  truth  of  the  libel  was  no  defense  at  all  to  an  indict- 
ment; the  nuudm  prevailed,  ''the  greater  the  truth,  the  greater  the  libel."  Yet 
it  was  always  otherwise  with  a  civil  action;  there  the  truth  was  always  a  com- 
plete defense.  For  in  a  civil  action  the  benefit  or  detriment  to  the  public  is 
not  in  Issue;  the  plaintiff  is  seeking  to  put  in  his  own  pocket  damages  for  an 
alleged  injury  to  a  character  to  which  he  had  no  right.  In  the  vast  majority 
of  cases  it  is  clearly  right  that  culprits  should  be  made  to  appear  in  their  true 
colors:  "peccata  emm  nocentium  nota  esse  et  oportere  et  expedire"  '(Paulus). 
And  some  men  may  be  deterred  from  committing  an  act  of  dishonesty  or  im^ 
morality  by  the  knowledge  that,  if  discovered,  it  may  always  be  brought  up 
against  them,  wherever  they  go,  to  the  end  of  thdr  lives.  But  in  other  cases, 
where  a  man  has  retrieved  his  character  by  long  years  of  good  behavior,  it  is 
clearly  morally  wrong  for  one  who  knows  of  his  early  delinquencies  to  come  and 
blast  the  reputation  which  he  has  fairly  earned.  It  has,  therefore,  been  urged 
that  an  action  ought  to  lie,  where  the  plaintiffs  antecedents  have  been  mali- 
ciously raked  up  and  wantonly  published  to  the  world,  without  any  benefit  to 
society.  Prisoners  constantly  complain  that  it  is  impossible  for  them  to  earn 
a  livelihood  by  honest  labor  on  coming  out  of  prison,  because,  as  soon  as  they 
obtain  emplojrment  anywhere,  the  police  inform  their  master  of  the  fact  of  their 
previous  conviction,  and  they  are  at  once  discharged.  .  .  .  No  doubt  it  is  part 
of  the  punishment  of  a  criminal  that  he  can  never  escape  from  his  misdeeds;  but, 
nevertheless,  to  unduly  proclaim  them  is  maUcious  and  uncharitable. 

Yet  it  is  difficult  to  see  how  any  change  can  be  made  in  the  law  in  this  respect. 
No  law  can  be  framed  which  cannot  be  made  to  press  harshly  on  individuals 
under  exceptionable  drcumstanoes  and  in  the  hands  of  uncharitable  persons. 
As  a  rule,  the  strictness  with  which  a  defendant  is  made  to  brave  his  plea  of  jus- 
tification is  a  sufficient  protection  to  a  plaintifiF;  for,  if  a  man  is  really  malicious 
in  making  a  statement,  he  is  almost  sure  to  go  beyond  the  truth,  and  say  too 
much. 

885.  Hebbebt  Spencer.  JttsHee:  being  Part  IV  of  the  Principlea  of  Ethics. 
(Appleton  ed.,  1891,  p.  115.)  (Ch.  XIII.)  The  Right  of  Incorporeal  Prop- 
erty,— ^Reputation.  .  .  .  Though  another's  good  character,  when  taken  away, 
cannot  be  appropriated  by  the  traduoer,  the  taking  of  it  away  is  still  a  bleach 
of  the  law  of  equal  freedon^  in  the  same  way  that  destroying  another's  clothes 
or  tietting  fire  to  his  house  is  a  breach.  This  reasoning  concerns  only  those 
cases  in  which  the  good  reputation  enjoyed  has  been  rightly  obtained,  and  does 
not  touch  those  cases  in  which  it  has  been  obtained  by  deception  or  survives 
through  others'  ignorance.  Consequently,  it  cannot  be  held  that  one  who  in- 
jures another's  good  reputation  by  stating  facts  at  variance  with  it  which  are 
not  generally  known  breaks  the  law:  he  simply  takes  away  that  which  ought 
not  to  have  been  possessed.  Whatever  judgment  may  be  passed  on  his  act,  it 
cannot  be  assimilated  to  acts  in  which  the  character  taken  away  is  one  that  is 
legitimately  owned.  Indeed,  in  many  cases  his  act  is  one  which  conduces  to 
the  welfare  of  others,  and  in  some  cases  is  prompted  by  the  desire  to  pre- 
vent trespasses  upon  them.  Hence,  though  it  may  be  held  punishable,  in 
oommon  with  acts  which  take  away  character  rightly  possessed,  there  does 
not  seem  to  be  any  ethical  warrant  for  the  punishment. 
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.    Topic  2.    Untme  Btatementi 

887.  John  Miim>N.  AreopagUica:  A  Speech  for  the  lAherty  of  UvdiceMed 
PHnHng.  (1644.  Prose  Works,  London  ed.,  1878,  VoL  II,  p.  65.)  . .  .  Unless 
wariness  be  used,  as  good  almost  kill  a  man  as  kill  a  good  book.  Who  kills  a 
man  kills  a  reasonable  creature,  God's  image;  but  he  who  destroys  a  good  book 
kills  reason  itself, — Skills  the  image  of  God,  as  it  were,  in  the  eye.  Many  a  man 
lives  a  burden  to  the  earth;  but  a'good  book  is  the  precious  life-blood  of  a  mas- 
ter-spirit, embalmed  and  treasured  up  on  purpose  to  a  life  beyond  life.  It  is 
true,  no  age  can  restore  a  hfe,  whereof,  perhaps,  there  is  no  great  loss;  and 
revolutions  of  ages  do  not  oft  recover  the  loss  of  a  rejected  truth.  .  .  .  Truth, 
indeed,  came  once  into  the  world  with  her  divine  master,  and  was  a  perfect 
shape  most  glorious  to  look  on;  but  when  he  ascended,  and  his  apostles  after 
him  were  laid  asleep,  thai  straight  arose  a  wicked  race  of  deceivers,  who  (as 
that  story  goes  of  the  Egyptian  Typhon  with  his  conspirators,  how  they  dealt 
with  the  good  Osiris)  took  the  virgin  Truth,  hewed  her  lovely  form  into  a  thou- 
sand pieces,  and  scattered  them  to  the  four  winds.  From  that  time  ever  since 
the  sad  friends  of  Truth,  such  as  durst  appear,  imitating  the  careful  search  that 
Isis  made  for  the  mangled  body  of  Osiris,  went  up  and  down  gathering  up 
limb  by  limb  still  as  they  could  find  them.  We  have  not  yet  found  them  all, 
lords  and  commons,  nor  ever  shall  do,  till  her  Master's  second  coming;  he  shall 
bring  together  every  joint  and  member,  and  shall  mold  them  into  an  immortal 
feature  of  loveliness  and  perfection.  Suffer  not  these  licensing  prohibitions  to 
stand  at  every  place  of  opportimity,  forbidding  and  disturbing  them  that 
continue  seeking,  that  continue  to  do  our  obsequies  to  the  torn  body  of  our 
martyred  saint.  .  .  .  And  though  all  the  winds  of  doctrine  were  let  loose  to 
play  upon  the  earth,  so  Truth  be  in  the  fi^d,  we  do  injuriously  by  licensing  and 
prohibiting  to  misdoubt  her  strength.  Let  her  and  Falsehood  grapple;  who 
ever  knew  Truth  put  to  the  worse,  in  a  free  and  open  encounter?  Her  confut- 
ing is  the  best  and  surest  suppressing.  .  .  .  For  who  knows  not  that  Truth  is 
strong,  next  to  the  Almighty?  She  needs  no  policies,  nor  stratagems,  nor 
lioensings,  to  make  her  victorious;  those  are  the  shifts  and  the  defenses  that 
Error  uses  against  her  power.  Give  her  but  room,  and  do  not  bind  her  when 
she  sleeps,  for  then  she  speaks  not  true,  as  the  old  Proteus  did,  who  spake 
oracles  only  when  he  was  caught  and  bound;  but  then  rather  she  turns  herself 
into  all  shapes  except  her  own,  and  perhaps  tunes  her  voice  according  to 
the  time,  as  Micaiah  did  before  Ahab,  until  she  be  adjured  into  her  own 
likeness. 

888.  James  Boswell.  Life  of  Samud  Jokneon,  LL,D,  (1791.  Ed.  Dent, 
Vol.  II,  p.  13.)  .  .  .  This  led  us  to  agitate  the  question  whether  legal  redress 
could  be  obtained,  even  when  a  man's  deceased  relation  was  calumniated  ip  a 
publication.  Mr.  Murray  maintained  there  should  be  reparation,  unless  the 
author  could  justify  himself  by  proving  the  fact.  Johnson.  "Sir,  it  is  of  so 
much  more  consequence  that  truth  should  be  told  than  that  individuals  should 
not  be  made  uneasy.  ...  If  a  man  could  say  nothing  against  a  character  but 
what  he  can  prove,  history  could  not  be  written;  for  a  great  deal  is  known  of 
men  of  which  proof  cannot  be  brought.  A  minister  may  be  notoriously  known 
to  take  bribes,  and  yet  you  may  not  be  able  to  prove  it."  Mr.  Murray  suggested 
that  the  author  should  be  obUged  to  show  some  sort  of  evidence,  though  he 
would  not  require  a  strict  legal  proof;  but  Johnson  firmly  and  resolutely  opposed 
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any  restraint  whatever,  as  adverse  to  a  free  investigation  of  the  characters  of 
mankind. 

889.  Alexis  db  Tooqueville.  Democracy  in  America.  (1835.  Ch.  XI, 
Beeves'  transL,  Appleton  ed.,  Vol.  I,  p.  185.)  ...  I  confess  that  I  do  not  en- 
tertain that  firm  and  complete  attachment  to  the  liberty  of  the  press  which 
things  that  are  supremely  good  in  their  veiy  nature  are  wont  to  excite  in  the 
mind;  and  I  approve  of  it  more  from  a  recollection  of  the  evils  it  prevents  than 
from  a  consideration  of  the  advantages  it  insures.  If  any  one  could  point  out 
an  intermediate  and  yet  a  tenable  position  between  the  complete  independence 
and  the  entire  subjection  of  the  public  expression  of  opinion,  I  should  perhaps 
be  inclined  to  adopt  it;  but  the  difficulty  is  to  discover  this  position.  If  it  is 
your  intention  to  correct  the  abuses  of  imlicensed  printing  and  to  restore  the 
use  of  orderly  language,  you  may  in  the  first  instance  try  the  offender  by  a 
jiiry;  but,  if  the  jury  acquits  him,  the  opinion  which  was  that  of  a  single  indi- 
vidual becomes  the  opinion  of  the  country  at  large.  Too  much  and  too  little 
has  therefore  hitherto  been  done.  If  you  proceed,  you  must  bring  the  delin- 
quent before  a  court  of  permanent  judges.  But  even  here  the  cause  must  be 
heard  before  it  can  1)e  decided;  and  the  very  principles  which  no  book  would 
have  ventured  to  avow  are  blazoned  forth  in  the  pleadings,  and  what  was  ob- 
scurely hinted  at  in  a  single  composition  is  then  repeated  in  a  multitude  of 
other  publications.  ...  If  you  establish  a  censorship  of  the  press,  the  tongue 
of  the  public  speaker  will  still  make  itself  heard,  and  you  have  only  increased 
the  mischief.  ...  If  it  be  allowed  to  speak  freely  in  any  public  place,  the  con- 
sequence is  the  same  as'  if  free  speaking  was  allowed  in  every  village.  The 
liberty  of  discourse  must  therefore  be  destroyed  as  well  as  the  liberty  of  the 
press;  this  is  the  necessary  terminal  of  your  efforts;  yet,  though  your  object 
was  to  repress  the  abuses  of  liberty,  they  have  brought  you  to  the  feet  of  a 
despot.  You  have  been  led  from  the  extreme  of  independence  to  the  extreme 
of  subjection  without  meeting  with  a  single  tenable  position  for  shelter  or 
repose.  ... 

In  this  question,  therefore,  there  is  no  medimn  between  servitude  and  ex- 
treme license;  in  order  to  enjoy  the  inestimable  benefits  which  the  liberty  of 
the  press  insures,  it  is  necessary  to  submit  to  the  inevitable  evils  which  it  en- 
genders. To  expect  to  acquire  the  former  and  to  escape  the  latter  is  to  cherish 
one  of  those  illusions  which  commonly  mislead  nations. 

890.  Richard  Brinslet  Sheridan.  The  School  for  Scandal,  (1777. 
Temple  ed.)  Acrr  I,  Scene  1.  Lady  Sneerweirs  Dressing-room.  {Lady  Sneer'- 
well  discovered  at  her  toilet.    Snake  drinking  chocolate.) 

Lady  Sneer.  The  paragraphs,  you  say,  Mr.  Snake,  were  all  inserted? 

Snake.  They  were,  madam;  and,  as  I  copied  them  myself  in  a  feigned  hand, 
there  can  be  no  suspicion  whence  they  came. 

Lady  Sneer.  Did  you  circulate  the  report  of  Lady  Brittle's  intrigue  with 
Captain  Boastall? 

Snake.  That's  in  as  fine  a  train  as  your  ladyship  could  wish.  In  the  common 
course  of  things,  I  think  it  must  reach  Mrs.  Clackitt's  ears  within  four-and- 
twenty  hours;  and  then,  you  know,  the  business  is  as  good  as  done. 

Lady  Sneer.  Why,  truly,  Mrs.  Clackitt  has  a  very  pretty  talent  and  a  great 
deal  of  industry. 
-    Snake.  True,  madam,  and  has  been  tolerably  successful  in  her  day.    To 


446  m.    THE  EXCUSE  ELfnVIENT  No.  890 


• 


my  knowledge,  she  has  been  the  cause  of  six  matches  being  broken  ofiF  and  three 
sons  being  disinherited;  of  four  forced  elopements  and  as  many  close  confine- 
ments; nine  separate  maintenances  and  two  divorces.  Nay,  I  have  more  than 
once  traced  her  causing  a  tSte-^t^te  in  the  "Town  and  Countiy  Magazine/' 
when  the  parties,  perhaps,  had  never  seen  each  other's  face  before  in  the  course 
of  their  lives. 

Lady  Sneer*  She  certainly  has  talents,  but  her  manner  is  gross.  .  .  • 

{Re-enter  Servant.). 

Ser.  Madam,  Mrs.  Candour  is  below,  and,  if  your  ladyship's  at  leisure,  will 
leave  her  carriage. 

Lady  Sneer.  Beg  her  to  walk  in.  {ExU  Servani,)  Now,  Maria,  here  is  a 
character  to  your  taste;  for,  thougji,  Mrs.  Candour  is  a  little  talkative,  every- 
body allows  her  to  be  the^best-natured  and  best  sort  of  woman.  .  .  . 

{Enter  Mrs,  Candour.) 

Mrs.  Can.  My  dear  Lady  Sneerwell,  how  have  you  been  this  century? — 
Mr.  Surface,  what  news  do  you  hear? — though  indeed  it  is  no  matter,  for  I 
think  one  hears  nothing  else  but  scandal.  .  .  .  People  will  talk — there's  no 
preventing  it.  Why,  it  was  but  yesterday  I  was  told  that  Miss  Gadabout  had 
eloped  with  Sir  Filigree  Flirt.  But,  Lord  I  there's  no  minding  what  one  hears; 
though,  to  be  sure,  I  had  this  from  very  good  authority. 

Mar.  Such  reports  are  highly  scandalous. 

Mrs.  Can.  So  they  are,  child — shameful,  shameful  I  But  the  world  is  so 
censorious,  no  character  escapes.  Lord,  now  who  would  have  suspected- your 
friend,  Miss  Prim,  of  an  indiscretion?  Yet  such  is  the  ill-nature  of  people 
that  they  say  her  uncle  stopped  her  last  week,  just  as  she  was  stepping  into  the 
York  Mail  with  her  dancing  master. 

Mar.  I'll  answer  for't  there  are  no  grounds  for  that  report. 

Mrs.  Can.  Ah,  no  foundation  in  the  world,  I  dare  swear;  no  more,  probably, 
than  for  the  story  circulated  last  month,  of  Mrs.  Festino's  affair  with  Colonel 
Cassino — though,  to  be  sure,  that  matter  was  never  rightly  cleared  up. 

Jos.  Surf.  The  license  of  invention  some  people  take  is  monstrous 
indeed. 

Mar.  'Tis  so;  but,  in  my  opinion,  those  who  report  such  things  are  equally 
culpable. 

Mrs.  Can.  To  be  sure  they  are;  tale-bearers  are  as  bad  as  the  tale-makers — 
'tis  an  old  observation,  and  a  very  true  one;  but  what's  to  be  done,  as  I  said 
before?  how  will  you  prevent  people  from  talking?  .  .  . 

*  {Re-enter  Servant.) 

Ser.  Mr.  Crabtree  and  Sir  Benjamin  Backbite.     {Exit.) 

Lady  Sneer.  So,  Maria,  you  see  your  lover  pursues  you;  x)ositively  you  shan't 
escape. 

{Enter  Crabtree  and  Sir  Benjamin  Backbite.) 

Crab.  Lady  SneerweU,  I  kiss  your  hand.  Mrs.  Candour,  I  don't  believe 
you  are  acquainted  with  my  nephew.  Sir  Benjamin  Backbite.  .  .  .  But,  ladies, 
that's  true — ^have  you  heard  the  news? 

Mrs.  Can,  What,  sir,  do  you  mean  the  report  of — 

Crab.  No,  ma'am,  that's  not  it.  Miss  Nicely  is  going  to  be  married  to  her 
own  footman. 

Mrs.  Can.  Impossible!  .  .  .  and  I  wonder  any  one  should  believe  such  a 
story  of  so  prudent  a  lady  as  Miss  Nicely. 

Sir  Ben.  O  Lord  I    Ma'am,  that's  the  very  reason  'twas  believed  at  onoe. 
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She  has  always  been  so  cautious  and  so  reserved  that  everybody  was  sure  there 
was  some  reason  for  it  at  bottom. 

Mn,  Can.  Why,  to  be  sure,  a  tale  of  scandal  is  as  fatal  to  the  credit  of  a 
prudent  lady  of  her  stamp  as  a  fever  is  generally  to  those  of  the  strongest  con- 
stitutions. But  there  is  a  sort  of  puny  sickly  reputation,  that  is  always  ailing, 
yet  will  outlive  the  robuster  characters  of  a  hundred  prudes.  .  .  . 

{ErUer  Sir  Peter  Teazle,) 

Sir  Pel.  Ladies,  your  most  obedient.  {Aside,)  Mercy  on  me,  here  is  the 
whole  set!  a  character  dead  at  every  word,  I  suppose. 

Mrs,  Can,  I  am  rejoiced  you  are  come,  Sir  Peter.  They  have  been  so  cen- 
sorious— and  Lady  Teazle  as  bad  as  any  one.  .  .  . 

Lady  Teaz.  But  Sir  Peter  is  such  an  enemy  to  scandal,  I  believe  he  would 
have  it  put  down  by  parliament. 

Sir  Pet.  'Fore  Heaven,  madam,  if  they  were  to  consider  the  sporting  with 
reputation  of  as  much  importance  as  poaching  on  manors,  and  pass  an  Act  for 
the  preservation  of  fame,  as  well  as  game,  I  believe  many  would  thank  them 
for  the  bill. 

Lady  Sneer,  O  Lud!  Sir  Peter;  would  you  deprive  us  of  oiu:  privileges? 

Sir  Pet,  Ay,  madam;  and  then  no  person  should  be  permitted  to  kill  char- 
acters and  run  down  reputations  but  qualified  old  maids  and  disappointed 
widows. 

Lady  Sneer.  Go,  you  m<M»ter! 

Mrs.  Can,  But,  surely,  you  would  not  be  quite  so  severe  on  those  who  only 
report  what  they  hear? 

Sir  Pet,  Yes,  madam,  I  would  have  law-merchant  for  them,  too;  and  in  all 
cases  of  slander  currency,  whenever  the  drawer  of  the  lie  was  not  to  be  found, 
the  injured  parties  should  have  a  right  to  come  on  any  of  the  indorsers. 

Crab,  Well,  for  my  part,  I  believe  there  never  was  a  scandalous  tale  without 
some  foundation.  .  .  . 

Act  II,  Scene  1.  A  Boom  in  Sir  Peter  Teade^a  House.  {Enter  Sir  Peter  and 
Lady  Teazle.) 

Sir  Pet.  Lady  Teazle,  Lady  Teazle,  I'll  not  bear  it!  ...  a  charming  set 
of  acquaintances  you  have  made  there  I 

Lady  Teazle.  Nay,  Sir  Peter,  they  are  all  people  of  rank  and  fortune,  and 
remarkably  tenacious  of  reputation. 

Sir  Pel,  Yes,  egad,  they  are  tenacious  of  reputation  with  a  vengeance;  for 
they  don't  choose  anybody  should  have  a  character  but  themselves!  Such  a 
crewl  Ah!  many  a  wretch  has  rid  on  a  hurdle  who  has  done  less  mischief  than 
these  utterers  of  forged  tales,  coiners  of  scandal,  and  clippers  of  reputation. 

Lady  Teaz,  What,  would  you  restrain  the  freedom  of  speech? 

Sir  Pel.  Ah!  they  have  made  you  just  as  bad  as  any  one  of  the  society. 

891.  Sm  Abthur  Helps.  Realmah.  (1883.  pp.  458,  46d.)  ...  Mr. 
Milverton  commenced  reading:  "On  the  Art  of  making  Men  Comfortable." 
...  I  pass  on  to  other  topics  connected  with  the  great  subject  of  promoting 
the  comfort  of  mankind.  .  .  .  The  main  enemies  to  human  comfort  are  Intol- 
erance, Denigration,  Unjustifiable  Repetition,  Unjust  Criticism,  Uncalled-for 
Publicity.  ... 

Denigration.  It  may  be  very  stuind  in  me,  but  I  cannot  imderstand  the  plea»> 
ure  which  people  take  in  blackening  each  other.  In  the  first  place,  it  is  such 
ao  easy  thing  to  do.    The  clever  thing  to  do  is  to  find  out  people's  merits. 
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I  do  not  say  this  satirically;  but  it  is  often  the  outer  points  of  men's  chaiacters, 
— ^little  foolish  habits,  modes  of  talk  that  are  not  agreeable,  tiresome  ways, 
unpleasant  roug;hne8s  on  the  surface,  all  which  afford  such  easy  opportunities 
for  denigration, — ^while  to  discern  the  sterling  worth  and  merit  and  kindness 
which  there  are  in  so  many  human  beings  (I  believe  in  nearly  all)  does  require 
nice  observation,  guided  by  a  kindly  imagination.  I  should  not  care  so  much 
about  this  denigration  if  there  were  not  always  people  ready  to  repeat  to  the 
person  blackened  all  the  dark  and  unpleasant  things  which  others  have  said 
about  him  or  her. 

Touching  Unjustifiable  Repetition,  which  makes  so  much  mischief  and 
destroys  so  much  comfort  in  the  world,  I  would  only  quote  that  good  man, 
Thomas  k  Kempis,  whom  I  have  quoted  before,  and  who  says,  ''Do  not  hasten 
to  repeat  even  those  things  which  you  believe ''  ("Nee  audita,  vel  credita,  moz 
ad  aliorum  aures  effundere'')* 

With  respect  to  Unjust  Criticism.  The  world  is  fuU  of  this,  and  the  critics 
little  know  what  pain  they  occasion.  I  do  not  say  that  critics  should  be  able 
to  do  the  work  they  criticise,  but  really  they  ought  to  sympathize  to  some  ex- 
tent with  whatever  they  criticise.  Do  they  ever  think  how  difficult  it  is  to 
do  anything?  It  is  lucky  that  we  come  upon  the  fruits  of  other  men's  work 
in  former  generations,  when  there  was  less  criticism,  for  there  is  no  knowing 
what  good  work  might  not  have  been  stifled  if  it  had  been  subjected  ^to  the 
same  ordeal  of  criticism  which  abounds  in  the  present  day.  If  we  do  not  take 
care,  we  shaD  enter  into  a  Byzantine  period  of  the  world's  history,  in  \duch 
there  is  endless  comment  and  little  or  no  original  production.  .  .  . 

Now  I  come  to  Unreasonable  Publicity.  Publicity  in  these  days  is  too 
rapid,  and  not  inquiring  enough.  There  comes  out  a  flaming  attack  against 
some  poor  man,  based  upon  certain  statements.  In  a  day  or  two  the  man 
generally  contradicts  some  of  these  statements,  and  apparently  with  truth. 
But  the  mischief  has  been  done.  The  accused  person  has  been  made  very  un- 
comfortable, for  people  are  always  in  a  great  rage  at  being  accused  in  any  re- 
spect wrongfully.  Now  it  occurs  to  me  to  ask.  Why  could  not  the  accusing 
writer  have  made  a  little  more  investigation  before  he  wrote  the  accusing  ar- 
ticle? I  suppose  the  answer  will  be  that  he  must  write  to  live,  and  he  cannot 
make  a  living  out  of  it  if  he  is  to  take  all  this  trouble  in  investigation.  All  I  can 
say  is  that,  as  there  seems  to  be  a  likelihood  of  publicity  increasing  greatly,  an 
immense  amount  of  discomfort  will  be  caused,  both  to  public  and  to  private 
individuals,  by  rash  and  injurious  publications. 

8d2.  Herbebt  Spencer.  Justice:  being  Part  IV  of  the  PrincipUs  of  Eihica, 
(Appleton  ed.,  1891,  p.  141.)  (Ch.  XVIII.)  The  Rights  of  Free  Speech  and 
Publication.  .  .  .  The  assertion  of  the  right  to  freedom  of  b^ef  imphee  the 
right  to  freedom  of  speech.  Further,  it  implies  the  right  to  use  speech  for  the 
propagation  of  belief;  seeing  that  each  of  the  propositions  constituting  an 
argument  or  arguments,  used  to  support  or  enforce  a  belief,  being  itself  a  be- 
lief, the  right  to  express  it  is  included  with  the  right  to  express  the  belief  to 
be  justified.  Of  course,  the  one  right  like  the  other  is  an  immediate  corollary 
from  the  law  of  equal  freedom.  By  using  speech,  dther  for  the  expression  of 
a  belief  or  for  the  maintenance  of  a  belief,  no  one  prevents  any  other  person 
from  doing  the  like;  unless,  indeed,  by  vociferation  or  persistence  he  prev^ts 
another  from  being  heard,  in  which  case  he  is  habitually  recognized  as  unfair, 
that  is,  as  breaking  the  law  of  equal  freedom.    Evidently,  with  change  of  tenns^ 
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the  same  things  may  be  said  oonoerning  the  right  of  publicatioii — ^"the  fiberty  of 
unlioensed  printing."  In  respect  of  their  ethical  relations  there  exists  no  essential 
difference  between  the  act  of  speaking  and  the  act  of  symbolizing  speech  by 
writing,  or  the  act  of  multiplying  copies  of  that  which  has  been  written. 

One  qualification,  implied  by  preceding  chapters,  has  to  be  named.  Freedom 
of  speech,  spoken,  written,  or  printed,  does  not  include  freedom  to  use  speech 
for  the  utterance  of  calumny  or  the  propagation  of  it;  nor  does  it  include 
freedom  to  use  speech  for  prompting  the  commission  of  injuries  to  others.  Both 
these  emplo3rment8  of  it  are  obviously  excluded  by  those  limits  to  individual 
fiberty  which  have  been  set  forth.  .  .  • 

Proposals  to  limit  the  right  of  free  speech,  political  or  religious,  can  be  de* 
fended  only  by  making  the  tacit  assumption  that  whatever  political  or  reUgious 
beliefs  are  at  the  time  established  are  wholly  true;  and,  since  this  tacit  assump- 
tion has  throughout  the  past  proved  to  be  habitually  erroneous,  regard  for 
experience  may  reasonably  prevent  us  from*  assuming  that  the  current  beliefs 
are  wholly  true.  We  must  recognize  free  speech  as  still  being  the  agency  by 
which  error  is  to  be  dissipated,  and  cannot  without  papal  assumption  int^dict 
it.  Beyond  the  need,  in  past  times  unquestioned,  for  restraints  on  the  public 
utterance  of  political  and  religious  beliefs  at  variance  with  those  established, 
there  is  the  need,  still  by  most  people  thought  unquestionable,  for  restraining 
utterances  which  pass  the  limits  of  what  is  thought  decency  or  are  calculated 
to  encourage  sexual  immorality.  The  question  is  a  difficult  one — appears, 
indeed,  to  admit  of  no  satisfactory  solution.  On  the  one  hand,  it  seems  beyond 
doubt  that  unlimited  license  of  speech  on  these  matters  may  have  the  effect 
of  undermining  ideas,  sentiments,  and  institutions  which  are  socially  bene- 
ficial; for,  whatever  are  the  defects  in  the  existing  domestic  regime,  we  have 
strong  reasons  for  believing  that  it  is  in  most  respects  good.  If  this  be  so,  it 
may  be  argued  that  publication  of  doctrines  which  tend  to  discredit  this  regime 
is  undoubtedly  injurious  and  should  be  prevented.  Yet,  on  the  other  hand, 
we  must  remember  that  in  like  manner  it  was,  in  the  past,  thought  absolutely 
certain  that  the  propagators  of  heretical  opinions  ought  to  be  punished,  lest 
they  should  mislead  and  etemaUy  damn  those  who  heard  them;  and  this  fact 
suggests  that  there  may  be  danger  in  assuming  too  confidently  that  oiur  opin- 
ions concerning  the  relations  of  the  sexes  are  just  what  they  should  be.  In  all 
times  and  places,  people  have  been  positive  that  their  ideas  and  feelings  on  these 
matters,  as  well  as  on  religious  matters,  have  been  right;  and  yet,  assuming  that 
we  are  right,  they  must  have  been  wrong.  .  .  .  Doubtless  there  must  be  evils 
attendant  on  free  speech  in  this  sphere  as  in  the  political  and  religious  spheres, 
but  the  conclusion  above  implied  is  that  the  evils  must  be  tolerated  in  consid- 
eration of  the  possible  benefits.  Further,  it  should  be  borne  in  mind  that  such 
evils  will  always  be  kept  in  check  by  public  opinion.  The  dread  of  saying  or 
writing  that  which  will  bring  social  ostracism  proves  in  many  cases  far  more 
effectual  than  does  legal  restriction.  .  .  . 

It  is  superfluous  to  point  out  that,  in  common  with  other  rights,  the  rights  of 
free  speech  and  publication  in  early  times  and  most  places  either  denied  or 
not  overtly  recognized,  have  only  gradually  established  themselves.  ...  Of 
course,  with  increasing  recognition  of  the  right  of  free  speech  there  has  gone 
increasing  recognition  of  the  right  of  free  publication.  Plato  taught  that 
oensors  were  needful  to  prevent  the  diffusion  of  unauthorized  doctrines.  With 
the  growth  of  ecclesiastical  power  there  came  the  suppression  of  writings  con- 
sidered heretical    In  our  own  country  under  Queen  EUzabeth,  books  had  to 


450  m.    THE  ISXgUSE  ELEMENT  No.  892 

be  officially  authorized;  and  even  the  Long  Parliament  reinforced  that  syBtem 
of  licensing  against  which  Milton  made  his  celebrated  protest.  But  for  these 
two  centuries  there  has  been  no  official  censorship  save  of  public  plays.  And 
though  many  arrangements  for  shackling  the  press  have  since  been  made,  yet 
these  have  gradually  fallen  into  disuse  or  been  repealed. 

893.  Henbt  SmowicK.  .  The  Elements  of  Polities,  (1891.  p.  57.)  .  .  .  One 
q>ecially  important  mode  in  which  a  man's  rekitions  to  other  human  beings 
are  liable  to  be  injuriously  affected  is  by  statements  damaging  to  his  reputa- 
tion. At  the  same  time  a  most  important  part  of  the  mutual  services  which 
the  members  of  any  society  are  capable  of  rendering  consists  in  pointing  out 
defects  in  the  character  and  conduct  of  others.  Here,  accordingly,  the  prob- 
lem of  preventing  as  far  as  possible  injury  to  reputation  without  doing  more 
harm  by  restricting  freedom  of  communication,  is  peculiarly  difficult.  The 
simple  solution  of  allowing  true  damaging  statements  to  be  made,  but  prohib- 
iting false  ones,  is  not  satisfactory;  since  to  penalise  eveiy  untrue  damaging 
statement,  even  though  made  in  perfect  good  faith,  would  render  the  functions 
of  warning  and  criticism  too  dangerous,  while,  on  the  other  hand,  there  are 
many  true  statements  of  which  the  publication  would  be  clearly  mischievous, — 
as  the  pain  and  bitterness  caused  by  them  would  much  outweigh  their  utility 
in  the  way  of  warning. 

Perhaps  we  may  distinguish  three  classes  of  cases: — 

(1)  There  are  certain  public  occasions  in  which  the  importance  to  the  com- 
munity of  a  full  and  candid  utterance  of  a  man's  belief  seems  to  be  so  great 
as  to  outweigh  entirely  the  risk  of  harm  to  private  reputations  from  such  utter- 
ance. Thus,  according  to  English  law,  ''the  freedom  of  speech  and  debate 
in  Parliament"  cannot  be  "impeached  or  questioned  in  any  place  outside 
Parliament";  an  action  will  not  lie  against  a  judge  for  words  spoken  by  him 
judicially,  nor  against  an  advocate,  party,  or  witness  in  any  case  for  anything 
relevant  said  in  the  course  of  judicial  proceedings.  And  these  securities  seem 
to  be  required  for  the  due  performance  of  governmental  functions. 

(2)  In  other  cases  in  which  it  is  (generally  speaking)  clearly  for  the  interests 
of  society  that  men  should  state  beliefs  honestly  entertained  by  them  respect- 
ing the  character  or  conduct  of  others,  such  statements,  however  injurious  to 
reputation,  should  not  entail  a  liability  to  legal  penalties,  even  if  they  turn 
out  to  be  unfotmded,  unless  they  can  be  shown  to  have  been  made  from  some 
improper  motive  or  with  reckless  disregard  of  the  ordinary  means  of  ascer- 
taining truth.  Examples  of  this  class  are  confidential  communications  about  the 
character  of  a  servant;  warnings  given  by  a  solicitor  to  a  client,  or  a  guardian  to 
a  ward;  " fair  conmients"  on  matters  that  have  been  brought  before  the  public. 

(3)  In  cases  where  there  is  no  general  probability  of  advantage  to  society 
from  the  free  communications  of  candid  opinions,  the  importance  of  protecting 
individuals  from  damage  to  reputation  would  seem  to  outweigh  the  general 
considerations  in  favor  of  freedom  of  speech.  In  such  cases,  even  if  a  man 
utters  his  honest  opinion  without  malevolence,  he  should  do  so  at  the  risk  of 
having  to  make  reparation  if  any  statement -seriously  injurious  to  others  should 
turn  out  to  be  false  in  any  material  point. — ^It  is  more  doubtful  whether  a  man 
should  be  liable  to  be  punished  even  for  true  defamatory  statements,  unless 
he  can  show  that  it  was  for  the  public  benefit  that  they  should  be  made;  but 
probably  it  should  be  ill^al  to  make  such  statements  from  malice  or  with  a 
view  to  private  gain. 
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Stjb-topic  a.    Protection  of  One's  Own  Interest 

895.    DELANY  v.  JONES 

Nisi  Prius.    1805 

4  Eap.  191 

This  was  an  action  on  the  case  for  a  libel.  Plea  of  not  guilty. 
The  declaration  stated  that  the  defendant,  who  then  carried  on  the 
business  of  a  stationer,  intending  to  charge  the  plaintiff  with  the  crime 
of  bigamy  and  to  bring  him  into  danger  of  legal  punishment,  published 
the  false  and  malicious  libel  following,  that  is  to  say: 

'"Ten  Guuneas  Reward.  Whereas,  by  a  letter  lately  reoeived  from  the 
West  Indies,  an  event  is  stated  to  be  announced  by  a  newspaper,  that  can  only 
be  investigated  by  these  means: — This  is  to  request  that,  if  any  printer  or 
other  person  can  ascertain  that  James  Delany,  Esq.  [the  plaintiff],  some  years 
since  residing  at  Cork,  late  Lieutenant  in  the  North  Lincoln  Militia,  was  married 
previous  to  nine  o'clock  in  the  morning  of  the  10th  of  August,  1709,  they  will 

give  notice  to Jones  [the  defendant],  No.  14,  Duke  Street,  St.  James's, 

and  they  shall  receive  the  reward." 

There  was  an  innuendo  that  the  defendant  meant  thereby  to  in- 
sinuate, and  to  be  understood,  that  the  said  plaintiff  had  been  and 
was  married  before  the  time  mentioned  in  the  advertisement,  and  had 
another  wife  then  living,  he  being  then  married  to  one  Elizabeth 
Weston,  his  present  wife.  The  defense  relied  upon  and  given  in  evi- 
dence was  that  this  advertisement  had  been  inserted  by  the  author- 
ity of  the  plaintiff's  wife,  for  the  purpose  of  making  a  discovery  which 
was  important  for  her  to  know,  namely,  whether  the  plaintiff  had 
another  wife  living.  ... 

Lord  Ellenborough,  in  summing  up  to  the  jury,  said:  This  paper 
is  relied  upon  as  necessarily  carrying  with  it  the  imputation  that  the 
plaintiff  was  guilty  of  bigamy.  You  must  be  of  opinion  that  it  does 
carry  such  imputation  before  you  can  find  a  verdict  for  the  plaintiff, 
as  that  meaning  is  necessary  to  make  the  paper  a  libel  at  all.  The 
plaintiff's  counsel  contend  that  you  are  to  take  into  your  considera- 
tion only  whether  the  advertisement  conveys  a  libellous  charge  against 
the  plaintiff  or  not.  I  am  of  a  different  opinion:  I  conceive  the  law 
to  be  that,  though  that  which  is  spoken  or  written  may  be  injurious  to 
the  character  of  the  party,  yet  if  done  bona  fide,  as  with  a  view  of  in- 
vestigating a  fact  in  which  the  party  making  it  is  interested,  it  is  not 
libeUous.  If,  therefore,  this  investigation  was  set  on  foot  and  this 
advertisement  published  by  the  plaintiff's  wife,  either  from  anxiety 
to  know  whether  she  was  legally  the  wife  of  the  plaintiff  or  whether 
he  had  another  wife  living  when  he  married  her,  though  that  is  done 
through  the  medium  of  imputing  bigamy  to  the  plaintiff,  it  is  justi- 
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fiable.  ...  If  it  was  so,  the  publication  is  not  a  libel;  and  the  de- 
fendant is  entitled  to  a  verdict. 

The  jury  found  a  verdict  for  the  defendant. 

Erskine,  Oarrow,  Gibbs,  and  Espinasse,  for  the  plaintiff. 

Park  and  MarryaU,  for  the  defendant. 


896.    WOODWARD  v.  LANDER 

Nisi  Prius.    1834 

6  C.  (fe  P.  548 

Libel.  Pleas:  first,  general  issue;  second,  a  justification  as  to  a 
part  of  the  libel.  Replication,  denying  the  justification.  It  was 
opened  by  R,  V.  Richards,  for  the  plaintiff,  that  the  plaintiff  was  the 
postmaster  of  Rugely,  and  had  also  been  a  mercer,  but  that  he  had 
been  unfortunate  in  trade,  although  he  still  continued  in  the  situation 
of  postmaster,  respecting  which  the  defendant  had  written  a  letter  to 
Sir  Francis  Freeling,  the  secretary  of  the  post-office.  ...  It  was 
read,  and  was  to  the  following  effect: 

''May  6,  1833.  Sir, — It  is  painful  to  me  to  make  oomplamts,  but  I  trust 
you  will  not  think  the  present  complaint  frivolous.  I  reside  two  miles  from 
Rugely,  and  send  daily  thither  purposely  for  letters,  and  always  send  money 
enough  to  pay  postages.  On  the  present  occasion  it  happened  (which  was  very 
unusual)  that  I  had  three  letters — one  double,  the  postage  of  which  was  1«.  Sd. 
I  sent  Is,  lOd.  only,  and  the  postmaster  or  mistress  would  not  let  my  servant 
have  it  without  the  postage  being  paid,  though  he  said  I  should  be  by  to-morrow, 
and  pay  for  them.  .  .  .  His  office  is  most  negligently  kept.  The  letter-box  is 
closed  an  unreasonable  time,  and  letters  are  continually  denied  which  are  there, 
and  it  is  by  all  persons  that  I  have  heard  speak  of  it  complained  of  as  a  bad 
branch  of  your  beautiful  establishment.  Is  he  entitled  to  charge  a  penny  for 
a  letter  put  in  by  a  townsman?  Is  Is.  Sd.  the  postage  of  a  double  letter  from 
London?  I  should  make  no  inquiry  of  this  sort  if  I  did  not  think  the  man  cap- 
able, from  his  conduct  to  his  creditors,  of  fraud.''  ... 

Alderson,  B.  You  may,  under  the  plea  of  the  general  issue,  show 
that  you  did  not  publish  the  libel,  or  that  you  published  it  under  such 
circumstances  as  will  make  it  a  protected  communication. 

The  defendant.  Our  intercoxirse  with  the  post-office  is  compulsory; 
and  are  we  not  to  be  allowed  to  make  complaints  of  even  imaginary 
grievances? 

Alderson,  B.  You  had  a  right  to  make  a  complaint;  and  the  only 
question  is  whether  in  writing  this  letter  you  have  exceeded  the  bounds 
of  a  fair  and  honest  complaint. 

The  defendant  addressed  the  jury,  but  did  not  go  into  any  evidence 
in  support  of  the  plea  of  justification. 

AiDEBSON,  B.  (in  summing  up). — ^Even  if  this  letter,  which  was  writ- 
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ten  by  the  defendant,  be  a  libel,  it  does  not  follow  that  there  should  be 
a  verdict  for  the  plaintiff;  for,  if  it  was  written  as  a  bona  fide  complaint, 
made  to  obtain  redress  in  the  proper  quarter,  the  defendant  would  be 
entitled  to  a  verdict,  although  the  contents  of  the  letter  may  not  be 
strictly  true.  The  question  is  then.  Was  this  letter  written  bona  fide 
to  a  person  whom  the  defendant  believed  to  have  the  power  of  giving 
him  redress  for  a  grievance  that  he  really  believed  he  had  suffered? 
If  the  defendant  believed  that  he  had  suffered  an  injury  by  the  con- 
duct of  the  plaintiff  as  postmaster,  he  had  a  right  to  make  his  com- 
plaint to  the  Duke  of  Richmond,  or  Sir  Francis  Freeling;  but  the  de- 
fendant would  not  there  be  justified  in  introducing  irrelevant  matter 
to  the  injury  of  the  plaintiff's  character.  ...  If  the  concluding  part 
of  the  letter  was  introduced  gratuitously  to  injure  the  plaintiff's  char- 
acter, the  plaintiff  will  be  entitled  to  recover.  Verdict  for  the  plain- 
tiff.    Damages,  £10. 


897.  TOOGOOD  v.  SPYRING 

Exchequer  of  Pleas.    1834 

1  Ct.  M.  a  R.  181 

At  the  trial,  before  Bosanquet,  J.,  at  the  last  spring  assizes  for  the 
county  of  Devon,  it  appeared  that  the  plaintiff  was  a  journeyman 
carpenter  and  had  been  in  the  employ  of  Brinsdon,  a  master  carpenter 
in  the  constant  employ  of  the  Earl  of  Devon,  at  Powderham  Castle. 
That  the  defendant  resided  on  a  farm  under  the  Earl  of  Devon.  That 
the  defendant  required  some  repairs  at  his  farm;  and  that,  pursuant' 
to  the  orders  of  Mr.  Brinsdon,  the  plaintiff  and  another  workman 
went  to  the  defendant's  residence  on  the  7th  of  January  for  the 
purpose  of  erecting  a  new  door  to  the  defendant's  tool-house  (which 
adjoined  the  cellar)  and  doing  other  repairs  to  the  house  and  premises 
of  the  defendant.  It  was  proved  that  the  work  was  done  in  a  negli- 
gent maimer,  and  not  to  Brinsdon's  satisfaction,  the  door  being  cut  so 
small  as  not  to  answer  the  purpose  for  which  it  was  intended.  That, 
during  the  progress  of  the  work,  the  plaintiff  got  drunk,  and  circimi- 
stances  occurred  which  induced  the  defendant  to  believe  that  the 
plaintiff  had  broken  open  the  cellar  door  and  obtained  access  to  his 
dder.  Brinsdon  had  requested  the  defendant  to  inspect  the  work. 
It  was  proved  that  the  plaintiff  and  one  Taylor  were  at  work  on  the 
9th  of  January  at  Powderham  Castle,  and  that  the  defendant  came 
up,  and,  addressing  himself  to  the  plaintiff,  spoke  in  his  presence  the 
following  words:  "What  a  d — d  pretty  piece  of  work  you  did  at  my 
house  the  other  day."  That  the  plaintiff  said,  "What,  sir!"  and  that 
the  defendant  replied,  "  You  broke  open  my  cellar  door,  and  got  drunk, 
and  spoiled  the  job  you  were  about."    That  the  plaintiff  denied  the 
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charges,  but  that  the  defendant  said  he  would  swear  it,  and  so  would 
his  three  men.  It  was  also  proved  that,  in  a  subsequent  conversa- 
tion, when  the  plaintiff  was  not  present,  the  defendant,  in  answer  to  a 
question  put  to  him  by  Taylor  whether  he  really  thought  the  plaintiff 
had  broken  the  cdlar  door,  said,  "  I  am  sure  he  did  it,  and  my  people 
will  swear  to  it."  Hiat  the  defendant  then  went  away  in  sesurch  of 
Mr.  Brinsdon.  It  was  proved  that  the  defendant  afterwards  saw 
Brinsdon  on  the  same  day,  the  9th  of  January,  and  that  he  said  to 
him  that  Toogood  had  spoiled  the  door,  and  that  the  cellar  had  been 
broken  open,  and  that  Toogood  had  got  drunk.  •  •  . 

The  learned  judge,  in  summing  up  the  case  to  the  jury,  said  that  he 
should  have  thought  that  the  defendant  would  have  been  justified  if 
he  had  made  the  complaint  to  Mr.  Brinsdon  in  the  first  instance,  but 
that  he  had  spoken  the  words  in  the  presence  of  a  third  person,  and 
that  the  speaking  was  not  in  the  nature  of  a  complaint  to  the  plain- 
tiff's employer.  That  it  appeared  to  him  that  the  act  of  making  the 
imputation  to  the  plaintiff  in  the  presence  of  another  person  gave  the 
plaintiff  a  right  to  maintain  the  action.  That  the  plaintiff  also  was 
not  justified  in  making  the  subsequent  charge  to  Taylor,  in  the  absence 
of  the  plaintiff,  that  he  had  broken  open  the  cellar  door.  The  jury 
having  found  a  verdict  for  the  plaintiff,  with  40^.  damages,  Folleti,  in 
Easter  term  last,  obtained  a  rule  to  show  cause  why  a  nonsuit  should 
not  be  entered,  or  a  new  trial  had,  on  the  grounds:  first,  that  the 
circumstances  under  which  the  words  were  spoken  constituted  it  a 
privileged  communication;  and,  secondly,  on  the  ground  of  misdi- 
rection on  the  part  of  the  learned  judge. 

.  Praed  showed  cause.  .  .  •  With  regard  to  the  first  point,  it  is  sub- 
mitted that  this  went  beyond  the  nature  of  a  privileged  communica- 
tion. Even  if  the  defendant  would  have  been  justified  in  stating  what 
he  did  to  Brinsdon,  he  could  not  justify  speaking  the  words  to  the 
plaintiff  in  the  presence  of  a  third  person.  .  •  • 

FoUett,  contra.  •  •  •  If  the  complaint  is  made  under  circumstances 
that  induce  the  party  to  believe  in  the  truth  of  it,  and  he  makes  the 
complaint  to  the  other  party  bona  fide,  it  is  privileged.  All  the  cases 
where  it  has  been  held  that  the  communications  were  not  justifiable 
were  made  to  a  third  party,  and  not  to  the  party  himself.  (Alderson, 
B.  There  are  many  cases  in  which  words  spoken  in  the  presence  of  a 
third  party  have  been  held  actionable,  where  the  transaction  was 
gone  by,  so  that  the  party  complained  of  was  not  able  to  right  himself.) 
.  .  .  On  a  subsequent  day  the  judgment  of  the  Court  was  delivered  by 

Parke,  B.  In  this  case,  which  was  argued  before  my  Brothers 
BoLiAND,  Alderson,  Gurney,  and  myself,  a  motion  was  made  for 
a  nonsuit,  or  a  new  trial,  on  the  ground  of  misdirection.  .  .  .  Upon 
the  trial  it  was  objected  that  these  were  what  are  usually  termed 
''privileged  communications."  The  learned  judge  thought  that  the 
statement  to  Brinsdon  might  be  so,  but  not  the  charge  made  in  the 
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presence  of  Taylor;  and  in  respect  of  that  charge,  and  of  what  was 
afterwards  said  to  Taylor,  both  which  statements  formed  the  subject 
of  the  action,  the  plaintiff  had  a  verdict.  We  agree  in  his  opinion, 
that  the  communication  to  Brinsdon  was  protected,  and  that  the 
statement,  upon  the  second  meeting,  to  Taylor,  in  the  plaintiff's  ab- 
sence, was  not;  but  we  think,  upon  consideration,  that  the  statement 
made  to  the  plaintiff,  though  in  the  presence  of  Taylor,  falls  within  the 
class  of  communications  ordinarily  called  privileged, — that  is,  cases 
where  the  occasion  of  the  publication  affords  a  defense,  in  the  absence 
of  express  malice.  In  general,  an  action  lies  for  the  malicious  publica- 
tion of  statements  which  are  false  in  fact  and  injurious  to  the  char- 
acter of  another  (within  the  well-known  limits  as  to  verbal  slander), 
and  the  law  considers  such  publication  as  malicious,  unless  it  is  fairly 
made  by  a  person  in  the  discharge  of  some  public  or  private  duty, 
whether  legal  or  moral,  or  in  the  conduct  of  his  own  affairs,  in  matters 
where  his  interest  is  concerned.  In  such  cases  the  occasion  prevents 
the  inference  of  malice  which  the  law  draws  from  unauthorized  com- 
munications, and  affords  a  qualified  defense  depending  upon  the  ab- 
sence of 'actual  malice.  If  fairly  warranted  by  any  reasonable  oc- 
casion or  exigency,  and  honestly  made,  such  communications  are  pro- 
tected for  the  common  convenience  and  welfare  of  society;  and  the 
law  has  not  restricted  the  right  to  make  them  within  any  narrow  limits. 
Among  the  many  cases  which  have  been  reported  on  this  subject,  one 
precisely  in  point  has  not,  I  believe,  occurred;  but  one  of  the  most 
ordinary  and  common  instances  in  which  the  principle  has  been  applied 
in  practice  is  that  of  a  former  master  giving  the  character  of  a  dis- 
charged servant. 

And  I  am  not  aware  that  it  was  ever  deemed  essential  to  the  pro- 
tection of  such  a  communication  that  it  should  be  made  to  some  person 
interested  in  the  inquiry  alone,  and  not  in  the  presence  of  a  third  per- 
son. If  made  with  honesty  of  purpose  to  a  party  who  has  any  interest 
in  the  inquiry  (and  that  has  been  very  liberally  construed),  the  simple 
fact  that  there  has  been  some  casual  bystander  cannot  alter  the  nature 
of  the  transaction.  The  business  of  life  could  not  be  well  carried  on  if 
such  restraints  were  imposed  upon  this  and  similar  communications, 
and  if,  on  every  occasion  in  which  they  were  made,  they  were  not 
protected,  unless  strictly  private.  .  .  •  Where,  indeed,  an  opportunity 
is  sought  for  making  such  a  charge  before  third  persons,  which  might 
have  been  ihade  in  private,  it  would  afford  strong  evidence  of  a  ma- 
licious intention,  and  thus  deprive  if  of  that  immunity  which  the  law 
allows  to  such  a  statement,  when  made  with  honesty  of  purpose.  •  .  • 

In  the  present  case  the  defendant  stood  in  such  a  relation  with 
respect  to  the  plaintiff,  though  not  strictly  that  of  master,  as  to  author- 
ize him  to  impute  blame  to  him,  provided  it  was  done  fairly  and  hon- 
estly, for  any  supposed  misconduct  in  the  course  of  his  employment; 
and  we  think  that  the  fact  that  the  imputation  was  made  in  Taylor's 
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presence  does  not,  of  itself,  render  the  communication  unwarranted 
and  officious,  but  at  most  is  a  circumstance  to  be  left  to  the  considera- 
tion of  the  jury.  We  agree  with  the  learned  judge  that  the  statement 
to  Taylor,  in  the  plaintiff's  absence,  was  unauthorized  and  officious, 
and  therefore  not  protected,  although  made  in  the  belief  of  its  truth, 
if  it  were,  in  point  of  fact,  false.  ...  As  we  think  that  at  all  events  it 
should  have  been  left  to  the  jury  whether  the  defendant  acted  ma- 
liciously or  not  on  that  occasion,  there  must  be  a  new  trial.  Rule 
absolute  for  a  new  trial. 

898.  CowABD  9.  Wbllxngton.  (1836.  7  C.  &  P.  531,  536.)  LnrLEDAUS, 
J.  .  .  .  With  respect  to  the  question  of  privileged  communication,  if  a  man 
bona  fide  writes  a  letter  in  his  own  defense,  and  for  the  defense  and  protection 
of  his  interests  and  rights,  and  is  not  actuated  by  any  malice,  that  letter  is 
privileged,  although  it  may  impute  dishonesty  to  another. 

899.  Wright  v.  Woqdgate.  (1835.  2  Cr.  M.  &  R.  573,  577.)  Pabke, 
B.  •  .  •  The  term  "privileged  oommunlcation/'  as  it  was  applied  in  this  case, 
is  not,  perhaps,  quite  a  correct  expression.  The  proper  meaning  of  a  privileged 
conmiunication  is  only  this:  that  the  occasion  on  which  the  oomniunication 
was  made  rebuts  the  inference  prima  facie  arising  from  a  statement  prejudicial 
to  the  character  of  the  plaintiff,  and  puts  it  upon  him  to  prove  that  there  was 
malice  in  fact, — ^that  the  defendant  was  actuated  by  motives  of  personal  spite 
or  ill-will  independent  of  the  occasion  on  which  the  conmiunication  was  made. 


900.    BACON«.MICHIGAN  CENTRAL  RAILROAD  COMPANY 

Supreme  Court  op  Michigan.    1887 

66  Mich.  166 

Error  to  Berrien.  (Smith,  J.)  Argued  April  6,  1887.  Decided 
June  9,  1887.  Case.  Plaintiff  brings  error.  Reversed.  The  facts  as 
stated  in  the  opinion  were:  The  Michigan  Central  Railroad  Company 
is,  and  for  a  long  time  has  been,  engaged  in  operating  a  railroad  ex- 
tending from  Detroit  to  Chicago.  It  employs  agents  at  different 
points  on  its  line,  who  have  the  care  of  divisions  of  its  road,  and  who 
are  authorized  to  hire  men  to  work  for  defendant.  It  has  adopted 
and  carried  into  effect  a  plan  by  which  every  employee  who  b  dis- 
charged from'  its  service  is  reported  to  eveiy  agent  authorized  to  em- 
ploy men  upon  the  line  of  its  road  regularly  once  a  month.  A  list  is 
made  out  by  the  assistant  superintendent  in  charge  of  a  division,  in 
which  are  entered  the  names  of  the  persons  discharged  the  previous 
month,  their  occupation  and  cause;  and  this  list  is  sent  to  each  of  the 
agents  of  the  (X)mpany  authorized  to  employ  men,  and  by  them  these 
lists  are  kept  on  file  for  their  future  reference  and  guidance  in  em- 
ploying men.    If  a  person  who  has  been  discharged  from  the  service 
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of  the  company  applies  for  employment,  the  agent  examines  the  list; 
and,  if  it  tliere  appears  that  he  was  discharged  for  some  offense,  he 
refuses  to  employ  him.  The  railroad  company  claims  that  the  plan 
adopted  is  essential  to  the  efficiency  of  the  force  employed  by  it,  and 
to  tlie  protection  of  the  company  and  the  public  against  engaging  in 
its  service  incompetent  or  dishonest  servants.  The  plaintiff  is  a 
carpenter,  and  had  been  employed  by  the  defendant  for  three  or  four 
years  in  the  bridge  department.  He  resided  at  Niles,  a  station  on  the 
line  of  defendant's  road.  He  had  been  at  work  at  Michigan  City  under 
a  foreman  by  the  name  of  Pahner,  and  about  the  14th  of  March, 
1882,  and  on  the  evening  of  that  day,  he  entered  the  fast  train  of  de- 
fendant to  ride  to  Niles.  He  sat  in  the  smoking  car,  which  was  poorly 
lighted,  and  he  threw  his  overcoat  in  a  seat  near  by.  When  he  reached 
Niles,  on  leaving  the  train  in  a  hurry,  by  mistake  he  picked  up  a  coat 
which  was  not  his,  and  left  his  own,  and  carried  it,  with  his  tools,  to 
the  company's  shop,  and  threw  it  across  a  bench.  The  owner  of  the 
coat,  who  was  at  the  time  in  the  dining  car,  on  returning,  discovered 
his  loss,  and  reported  it  to  the  conductor.  The  coat  which  belonged 
to  the  plaintiff  was  found  where  plaintiff  and  other  employees  had 
been  sitting.  .  .  .  The  special  agent  made  his  report  to  the  assistant 
superintendent,  stating  that  the  coat  had  been  taken  from  the  train, 
and  that  there  was  a  big  mistake, — after  seeing  both  coats, — so  much 
so  that  he  could  not  believe  the  man  honest  who  had  taken  it,  and  told 
him  "  that  we  had  enough  to  do  to  watch  professional  thieves  without 
watching  our  own  men."  He  both  wrote  and  had  a  personal  inter- 
view with  the  assistant  superintendent.  He  did  not,  before  he  made 
the  report,  go  to  Niles  to  make  examination  in  reference  to  the  case. 
His  report  was  based  upon  the  inspection  of  the  two  coats  and  what 
he  had  learned  from  Mr.  Hiunphrey  and  the  conductor.  He  testified 
that  he  bdieved  what  he  stat^  in  his  report  to  Mr.  Brown,  the  as- 
sistant superintendent.  A  day  or  two  later,  plaintiff  was  discharged, 
for  which  no  cause  was  assigned  at  the  time.  Mr.  George  DoUivar 
was  the  defendant's  agent  at  Niles  as  division  roadmaster,  and  whose 
duty  it  was  to  employ  men.  He  received  one  of  these  discharged 
lists  in  April,  1882,  for  the  month  of  March.  Plaintiff  came  to  him, 
and  requested  to  see  the  list.  He  showed  it  to  him.  It  contained, 
among  other  names,  the  following: 


Mabch. 

1882. 

Name. 

OccupaHcn. 

Why  discharged. 

Bacon,  John. 

Carpenter. 

Stealing. 

Thereupon  the  plaintiff  brought  this  action  of  libel  against  defend- 
ant. The  Court  charged  the  jury  that  the  communication  was  privi- 
leged, and  the  plaintiff  could  not  recover  without  proving  affirma- 


458  in.    THE  EXCUSE  ELEMENT  No.  900 

tively  not  only  the  falsehood  of  its  contents,  but  also  that  it  was  pub- 
lished with  express  malice;  and  upon  the  latter  point  he  instructed 
the  jury  that  there  was  no  evidence  to  go  to  them,  and  he  directed  a 
verdict  for  the  defendant. 

Clapp  and  Bridgman,  for  appellant. 

Edwards  and  Stewart  (Ashley  Pond,  Henry  Russell,  and  OUo  Kirehner, 
of  counsel),  for  defendant. 

Champlin,  J.    The  charge  of  the  Court  raises  the  only  questions  f  or\ 
our  consideration,  which  are:  first,  was  the  communication  privileged; 
and,  second,  did  the  Court  err  in  taking  the  case  from  the  jury  on 
the  ground  of  an  entire  want  of  evidence  of  express  malice. 

1.  It  is  not  claimed  that  the  communication  belongs  to  that  class 
which  are  absolutely  privileged,  but  counsel  for  defendant  contend  that 
it  was  a  publication  which  related  to  a  matter  in  which  the  defendant 
was  interested,  and  concerning  which  the  corporation  and  its  officers 
to  whom  it  was  sent  must  needs  be  advised  in  order  to  prosecute  de- 
fendant's business  successfully,  and  therefore  it  was  prima  facie  privi- 
leged; and,  to  entitle  plaintiff  to  recover,  he  must  show  that  the  pub- 
Ucation  was  both  false  and  malicious.  The  great  imderlying  principle 
upon  which  the  doctrine  of  privileged  commtmications  stands  is  public 
policy.  This  is  more  especially  the  case  with  absolute  privilege,  where 
the  interests  and  necessities  of  society  require  that  the  time  and  occa- 
sion of  the  publication  or  utterance,  even  though  it  be  both  false  and 
malicious,  shall  protect  the  defamer  from  all  liability  to  prosecution 
for  the  sake  of  the  public  good.  It  rests  upon  the  same  necessity  that 
requires  the  individual  to  surrender  his  personal  rights  and  to  suffer 
loss  for  the  benefit  of  the  common  welfare.  Happily  for  the  citizen, 
this  class  of  privilege  is  restricted  to  narrow  and  well-defined  limits. 
Qualified  privilege  exists  in  a  much  larger  number  of  cases.  It  extends 
to  all  communications  made  bona  fide  upon  any  subject-matter  in 
which  the  party  communicating  has  an  interest,  or  in  reference  to 
which  he  has  a  duty,  to  a  person  having  a  corresponding  interest  or 
duty.  And  the  privilege  embraces  cases  where  the  duty  is  not  a  legal 
one,  but  where  it  is  of  a  moral  or  social  character  of  imperfect  obUga- 
tion.  .  .  .  Toogood  v,  Spyring  [supra,  No.  897];  Capital  and  Counties 
Bank  v,  Henty,  7  App.  Cas.  741;  Delany  v,  Jones  [supra,  No.  895]; 
.  .  .  M'Dougall  V.  Claridge,  1  Camp.  267;  Weatherston  v.  Hawkins 
[post,  No.  910]. 

The  communication  in  question  here  is  clearly  within  the  principle 
of  the  cases  above  cited.  It  was  made  by  a  person  interested  in  behalf 
of  defendant  company,  and  having  in  charge  its  affairs  to  a  certain 
extent,  to  another  person  alike  interested  in  behalf  of  the  company 
regarding  matters  pertaining  to  his  duties  as  an  agent  of  the  company 
authorized  fo  employ  men.  Care  was  taken  to  restrict  the  communi- 
cation to  the  proper  persons  and  also  to  prevent  undue  publicity. 
It  is  not  only  proper,  but  it  is  of  the  utmost  importance  to  the  com- 
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pany,  and  to  the  public  having  business  transactions  with  it,  that  the 
servants  employed  by  it  shall  be  men  of  good  character,  temperate, 
and  efficient.  ...  It  is  in  proof  that  defendant  had  about  five  thou- 
sand men  in  its  service,  and  any  one  can  see  that  some  system  is  neces* 
sary  to  prevent  being  imposed  upon  by  persons  unfit  to  be  engaged  in 
such  important  business  as  operating  a  railroad,  where  lives  and  prop- 
erty depend  upon  the  trustworthiness  of  those  filling  every  grade  of 
employment  down  to  and  including  the  common  laborer.  The  ruling 
of  the  Court  as  to  the  privileged  character  of  the  communication  was 
correct. 

2.  The  meaning  in  law  of  a  privileged  communication  is  that  it  b 
made  on  such  an  occasion  as  rebuts  the  prima  facie  inference  of  malice 
arising  from  the  publication  of  matter  prejudicial  to  the  character  of 
the  plaintiff,  and  throws  upon  him  the  onus  of  proving  malice  in  fact. 
...  In  these  cases  the  word  '' malice"  is  understood  as  ha^dng  two 
significations:  one,  its  ordinary  meaning  of  ill-will  against  a  person; 
and  the  other,  its  legal  signification,  which  is  a  wrongful  act  done  in- 
tentionally, without  just  cause  or  excuse.  These  distinctions  have 
been  denominated  malice  in  fact  and  malice  in  law.  The  first  implies 
a  desire  and  an  intention  to  injure:  the  latter  is  not  necessarily  in- 
consistent with  an  honest  purpose,  but,  if  false  and  defamatory  state- 
ments are  made  concerning  another  without  sufficient  cause  or  ex- 
cuse, they  are  legally  malicious,  and  in  all  ordinary  cases  malice  is 
implied  from  the  defamatory  nature  of  the  statements  and  their  fal- 
sity. The  effect,  therefore,  of  showing  that  the  communication  was 
made  upon  privileged  occasion  is  prima  facie  to  rebut  the  quality  or 
element  of  malice,  and  casts  upon  the  plaintiff  the  necessity  of  show- 
ing malice  in  fact, — that  is,  that  the  defendant  was  actuated  by  ill- 
will  in  what  he  did  and  said,  with  a  design  to  causelessly  or  wantonly 
injure  the  plaintiff, — and  this  malice  in  fact,  resting,  as  it  must,  upon 
the  libelous  matter  itself  and  the  surrounding  circumstances  tending 
to  prove  fact  and  motive,  is  a  question  to  be  determined  by  the  jury. 
.  .  .  Was  there  evidence  here  which  would  warrant  the  jury  in  in- 
ferring that  defendant  acted  from  malicious  motives  when  charging 
thatplaintiff  was  discharged  from  its  employment  for ''stealing"?  .  .  . 
To  my  mind  there  was  evidence,  intrinsic  and  extrinsic,  from  which  the 
jury  would  have  been  justified  in  finding  that  the  defendant  was  act- 
uated by  malice  in  fact,  or  express  malice.  ...  I  think  the  evidence 
in  the  case  should  have  been  submitted  to  the  jury  to  determine  whether 
defendant,  through  its  agents,  acted  in  good  faith,  under  all  the  cir- 
cumstances of  the  case.  .  .  . 

The  judgment  must  be  reversed,  and  a  new  trial  granted. 

Sherwood,  J.  concurred  with  Champlin,  J. 

Campbell,  C.  J.  I  am  not  satisfied  the  libel  was  privileged,  and 
therefore  concur  in  reversal. 

Morse,  J.    I  concur  in  the  reversal. 
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901.    WESTON  t.  BARNICOAT 
SuPBEME  Judicial  Court  of  Massachusetts.    1900 

175  Ma8B,  454,  56  N,  E,  619 

Tort  for  libel.  At  the  trial  in  the  Superior  Court,  before  Dunbar, 
J.,  the  jury  returned  a  verdict  for  the  plaintiff;  and  the  defendant 
alleged  exceptions,  which  appear  in  the  opinion. 

This  is  an  action  of  tort  brought  against  a  member  of  an  association 
of  the  type  considered  in  Hartnett  v.  Plumbers'  Supply  Association, 
169  Mass.  229,  for  using  the  machinery  provided  by  the  association's 
by-laws.  The  defendant  made  a  claim  against  the  plaintiff  for  the 
price  of  a  granite  moniunent,  which  the  plaintiff  declined  to  pay. 
The  defendant  thereupon  notified  the  plaintiff  that,  if  the  plaintiff  did 
not  pay,  he  should  report  the  plaintiff's  name  to  the  association,  to  be 
placed  upon  its  record  of  those  who  did  not  pay  their  honest  debts. 
The  plaintiff  not  paying,  the  defendant  notified  the  local  secretary, 
and  thereupon  the  plaintiff  received  a  letter  from  the  association 
urging  him  to  settle  or  explain,  with  a  threat  of  placing  his  name  upon 
the  record  if  he  did  not.  The  consequence  of  placing  a  name  upon 
the  record  or  black  list  was  a  boycott  by  the  association,  as  the  plain- 
tiff was  notified  by  a  copy  of  the  following  by-law:  "No  member  of 
this  association  shall  quote  prices  or  do  any  work,  either  directly  or 
indirectly,  for  any  person,  or  persons,  whose  name  appears  on  the 
list."  The  plaintiff  did  not  pay,  and  a  little  later  his  name  was  placed 
upon  the  list  with  the  anticipated  result,  and  with  the  effect  of  serious 
damage  at  least  to  the  plaintiff's  business.  The  plaintiff  thereupon 
brought  this  action  for  causing  the  circulation  of  the  report,  and  had 
a  verdict. 

6.  W.  Wiggin  and  J.  E,  Cattery  for  the  defendant. 

C.  W.  BarUett  and  E.  R.  Anderson,  for  the  plaintiff. 

Holmes,  C.  J.  [after  stating  the  facts  as  above].  In  the  opinion 
of  a  majority  of  the  Court  the  exceptions  must  be  overruled. 

1.  The  defendant  set  up  the  truth  of  the  alleged  libel,  and  so  the  ques- 
tion who  was  in  default  under  the  contract  came  before  the  jury.  .  .  . 
The  existence  of  a  debt,  if  there  was  any,  was  an  element  to  be  con- 
sidered in  deciding  whether  the  defense  of  truth  was  made  out.  Even 
if  there  was  a  debt,  however,  the  plaintiff  might  have  recovered  upon 
one  of  several  grounds:  that  the  publication  imported  a  general  habit 
on  the  part  of  die  plaintiff  of  not  paying  his  debts  (whether  it  had  that 
meaning  was  one  question  left  to  die  jury) ;  or  that,  although  there  was 
a  debt,  there  was  a  counter-claim  in  recoupment  which  manifestly 
justified  the  plaintiff  in  not  paying  until  it  was  adjusted;  or  that  the 
publication  was  caused  with  malicious  intention. 

2.  Several  rulings  were  asked  on  the  question  of  privilege.    As  w^e 
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have  said,  the  case  is  to  be  considered  solely  on  the  footing  of  libel. 
From  this  point  of  view  it  is  perfectly  plain  that  the  judge  could  not 
have  ruled  that  the  communication  was  privileged  as  matter  of  law. 
The  jury  well  might  have  found  facts  that  would  cut  at  the  roots  of 
such  a  ruling.  They  might  have  found  not  only  that  the  proposition 
that  the  plaintijff  was  a  man  who  refused  or  neglected  to  pay  his  honest 
debts  was  false,  as  they  have  found,  but  also  that  it  was  known  by  the 
defendant  to  be  false.  They  might  have  found  that  it  was  volunteered 
for  malevolent  motives.  They  might  have  found  that  the  whole  or- 
ganization was  a  mere  scheme  to  oust  the  courts  of  their  jurisdiction, 
and  to  enforce  colorable  claims  of  the  members  by  a  boycott  intended 
to  take  the  place  of  legal  process,  and  that  there  was  no  pretense  of 
any  duty  about  the  matter.  Indeed,  it  is  hard  to  see  how  the  by-laws 
or  any  understanding  of  the  defendant  about  the  by-laws  could  have 
afforded  him  a  justification,  as  the  by-laws  merely  expressed  the  terms 
on  which  he  saw  fit  to  enter  into  a  voluntary  organization.  A  man 
cannot  justify  a  libel  by  proving  that  he  has.  contracted  to  libel.  More 
specifically,  a  false  statement  of  a  kind  manifestly  hurtful  to  a  man 
in  his  credit  and  business,  and  intended  to  be  so,  is  not  privileged  be- 
cause made  in  obedience  to  the  requirements  of  a  volimtary  associa* 
tion  got  up  for  the  purpose  of  compelling  by  a  boycott  the  satisfaction 
of  its  members'  claims  to  the  exclusion  of  a  resort  to  the  Courts.  We 
do  not  assume  that  the  character  of  this  organization  was  what  we 
have  described.  We  only  say  that  the  jury  might  have  found  it  to 
be  such,  and  that  the  requests  for  rulings  do  not  exclude  that  possible 
view  of  the  facts.  Of  course  we  do  not  mean  to  say  that  the  statement 
might  not  have  been  privileged  if  believed  to  be  true,  and  if  the  pur- 
pose of  the  association  and  publication  was  and  was  understood  to 
be  merely  to  give  information  to  the  members  concerning  the  credit 
of  people  with  whom  they  might  deal.  But  none  of  the  requests  were 
limited  to  such  a  state  of  facts.  The  difiSculty  in  supposing  it  is  that 
the  by-laws  expressly  require  the  members  to  have  no  dealings  with 
any  person  whose  name  is  on  the  list.  .  .  . 

Exceptions  overruled. 


902.    NICHOLS  v.  EATON 
SxjPREME  Court  of  Iowa.    1900 

110  la,  509,  81  N.  W.  792 

Appeal  from  District  Court,  Polk  County.  T.  F.  Stevenson,  J. 
Action  for  libel.  Defendant  Eaton  denied  generally,  and  also  pleaded 
that  the  alleged  libel  was  privileged.  The  other  defendant  denied 
the  allegations  of  the  petition  not  expressly  admitted;  admitted  its 
corporate  capacity,  and  that  defendant  Eaton  was  its  medical  director. 
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One  defendant  was  a  life  insurance  association  incorporated  under 
the  laws  of  Iowa,  with  its  principal  place  of  business  at  Des  Moines. 
The  other  defendant,  Eaton,  was  its  medical  director,  and  one  Dohaney 
was  its  clerk  and  bookkeeper.  W.  T.  Botts  was  soliciting  agent  for 
the  association  at  the  town  of  Higbee,  Mo.,  and  the  plaintiff  was  its 
medical  examiner  at  that  place.  The  application  of  one  A.  P.  Milnes 
for  insurance  was  prepared  by  plaintiff,  signed  by  the  applicant,  and 
turned  over  to  the  soliciting  agent,  Botts,  after  plaintiif  had  examined 
Milnes.  The  application  was  then  forwarded  to  the  defendant  com- 
pany. After  being  received  by  the  association,  it  was  given  to  the 
medical  director,  Eaton,  who  made  some  minutes  thereon,  and  passed 
it  to  Mr.  Dohaney,  to  prepare  and  forward  an  answer.  Dohaney  pre- 
pared, addressed,  and  mailed  the  following  to  Botts,  the  soliciting 
agent: 

"Des  Moines,  Iowa,  Jan.  11,  1896.  W.  T.  Botts,  ffigbee.  Mo.— Dear  Sir,— 
I  write  you  in  reference  to  medical  examiner  at  Higbee.  I  have  before  me  the 
application  of  Adolphus  P.  Milnes.  This  application  shows  on  the  face  of  it 
to  be  a  forgery  of  his  signature,  and  it  is  written  by  Dr.  Nichols  instead  of  the 
applicant.  He  has  fallen  down  in  his  undertaking  to  imitate  the  handwriting 
of  the  applicant,  by  his  misspelling  the  name.  We  have  returned  the  applica- 
tion to  the  doctor,  and  given  him  to  understand  that  it  must  be  corrected  at 
once;  and  you  are  hereby  notified  that  in  the  future  no  more  examinations 
will  be  accepted,  when  made  by  Dr.  Nichols.  We  will  appoint  another  physi- 
cian at  that  place,  and  will  notify  you  of  the  appointment  of  same.  We  have 
no  longer  any  confidence  in  Dr.  Nichols,  and,  as  above  stated,  we  cannot  accept 
any  more  examinations  made  by  him.  Very  resp.,  yours,  Chas.  WoodhuU 
Eaton,  Medical  Director." 

The  Court,  after  stating  defendant's  claim  that  the  letter  was  privi- 
leged, instructed  as  follows: 

''And,  as  to  this  claim  of  the  said  defendant,  you  are  instructed  that  the 
said  letter  or  communication,  made  and  published  in  the  manner  and  under 
the  circumstances  imder  which  the  same  was  made  and  published,  was  not  a 
privileged  communication,  and  the  circumstances  under  which  the  same  was 
made  and  published  did  not  justify  the  defendant  in  so  making  and  publishing 
the  same." 

It  further  instructed  that  the  letter  was  libelous  per  se,  and  that  the 
only  matter  for  the  jury  to  consider  was  the  amount  of  damages. . . .  The 
action  was  dismissed  as  to  defendant  Eaton,  and  a  verdict  and  judg- 
ment were  rendered  for  plaintiff  as  against  the  association,  for  the 
smn  of  $2,300.     The  association  appeals.    Reversed. 

A,  H.  Evans,  Can  6*  Parker,  and  Geo.  R.  Sanderson,  for  appellant. 

Guernsey  &  Granger,  for  appellee. 

Deemer,  J.  [after  stating  the  facts  as  above].  Claim  is  made  that 
the  instructions  are  erroneous,  for  the  reason  that  the  letter  was  con- 
ditionally privileged;  that  is  to  say,  that  the  occasion  was  such  as  to 
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rebut  the  presumption  of  malice  arising  from  the  publication,  and  to 
cast  the  burden  on  plaintiff  of  proving  malice  in  fact.  On  the  other 
hand,  it  is  contended  that  the  occasion  was  not  privileged,  and  that, 
if  privileged,  the  communication  was  in  excess  of  the  privilege.  .  .  . 
A  communication  by  a  principal  to  his  agent  touching  the  business  of 
the  agency  is  not  actionable,  without  proof  that  the  principal  was 
actuated  by  malice  towards  the  person  to  whom  the  communication 
relates.  •  .  .  Botts,  as  soliciting  agent,  was  entitled  to  know  who  was 
the  accredited  medical  examiner  of  the  association  at  the  town  where 
he  was  taking  applications.  The  company  also  had  the  right  to  in- 
form its  soliciting  agent  of  the  discharge  of  its  medical  examiner  in  the 
locality  where  the  soliciting  agent  was  operating.  The  occasion  was 
undoubtedly  privileged,  and  it  was  the  duty  of  the  Court  to  so  instruct 
the  jury. 

Appellee  says  that,  conceding  the  occasion  was  privileged,  defendant 
went  beyond  the  privilege,  and  rendered  itself  liable.  This  argument 
presents  a  question  that  is  new  to  this  Court,  and  one  on  which  the 
authorities  are  in  apparent  conflict.  Decision  of  the  point  involves 
a  consideration  of  the  reasons  underlying  the  doctrine  of  privilege.  .  .  . 
Plaintiff  relies  on  some  expressions  found  in  the  books  to  the  effect  that, 
if  the  communication  exceeds  the  privilege,  it  destroys  the  privilege. 
Thus  Mr.  Odger,  in  his  work  on  Slander  and  Libel  (page  197),  says: 

''But  it  must  be  remembered  that,  although  the  occasion  may  be  privileged, 
it  is  not  every  conununication  made  on  such  occasion  that  is  privileged.  ...  A 
communication  which  goes  beyond  the  occasion  exceeds  the  privilege/'  .  .  . 

The  doctrines  announced  by  Mr.  Odgers,  some  of  which  are  even 
stronger  than  we  have  quoted,  have  produced  some  confusion  in  the 
authorities;  and  we  think  the  better  rule  is  that  if  the  occasion  is 
privileged,  and  the  publication  is  about  a  matter  in  which  both  parties 
have  an  interest,  excess  of  statement  is  material  only  as  bearing  on 
the  question  of  malice.  Indeed,  the  jury  may  find  the  existence  of 
malice  from  the  language  of  the  communication  itself,  as  well  as  from 
extrinsic  evidence.  .  .  .  AMiether  the  publication  is  or  is  not  privileged 
by  reason  of  the  occasion  is  a  question  of  law,  for  the  judge  alone,  where 
there  is  no  dispute  as  to  the  circumstances  under  which  it  was  made. 
If  the  judge  decides  that  the  occasion  was  one  of  qualified  or  condi- 
tional privilege  only,  the  plaintiff  must  then,  if  he  can,  give  evidence  of 
actual  malice  on  the  part  of  the  defendant.  If  he  does  give  any  e^'i- 
dence,  which,  as  we  have  said,  may  be  gathered  from  the  publication 
itself,  the  question  of  bona  fides  becomes  one  of  fact,  for  the  jury.  •  .  . 

The  instructions  given  by  the  trial  Court  were,  for  the  reason  stated, 
erroneous.  .  .  .  For  the  reasons  pointed  out  the  judgment  of  the 
District  Court  is  reversed.    Granger,  C.  J.,  not  sitting. 
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903.    PUTERBAUGH  i».  GOLD  MEDAL  FURNITURE  MANU- 
FACTURING COMPANY 

Ontario  Court  op  Appeal.    1904 

7  Ont,  L.  R.  682 

This  was  an  appeal  from  the  judgment  of  the  Divisional  Court 
reported  5  O.  L.  R.  680,  and  was  argued  on  January  25  and  26,  1904, 
bdTore  Moss,  C.  J.  O.,  and  Osler,  Maclennan,  Garrow,  and  Mac- 
LAREN,  JJ.  A.  Action  for  a  libel  imputing  theft  contained  in  a  letter 
written  by  the  defendant  Abra,  the  foreman  of  the  defendant  company, 
in  the  name  of  the  company,  to  the  plaintiff.  The  proof  of  publica- 
tion was  that  Abra,  having  written*  out  a  draft  of  the  letter,  gave  it  to 
a  clerk  of  the  defendant  company  to  be  copied  by  a  typewriting  ma- 
chine. The  clerk  did  so,  stamped  the  company's  name  at  the  foot  of 
the  copy,  and  brought  it  to  Abra,  who  ¥n*ote  his  name  beneath  that  of 
the  company  and  gave  it  back  to  the  clerk  to  be  closed  and  mailed 
to  the  plaintiff.  The  principal  question  argued  in  the  appeal  was 
whether  the  occasion  of  the  publication  of  the  libel  to  the  clerk  was  a 
privileged  one,  so  as  to  make  it  incumbent  upon  the  plaintiff  to  give 
evidence  of  actual  malice.  It  was  also  contended  that  there  was  no 
publication. 

E.  E.  A.  Du  Vemet,  for  the  plaintiff,  appellant,  relied  upon  Pullman 
t.  Hill  &  Co,  (1891),  1  Q.  B.  524.  .  .  . 

F.  C  Cook,  for  the  defendants,  contended  that  it  was  not  publication 
for  two  employees  of  a  corporation,  one  having  the  duty  to  dictate  and 
the  other  to  produce  a  letter,  jointly  producing  the  letter;  that  methods 
of  doing  business  in  England  and  here  were  different,  and  the  use  of  a 
stenographer  was  not  so  necessary  in  England;  and  that,  therefore, 
Pullman  v.  Hill  &  Co.  did  not  apply  here.  .  •  . 

April  18.  OsLER,  J.  A.  .  .  .  Oti  the  questions  of  publication  and 
privilege  the  case  cannot  be  distinguished,  favorably  to  the  defendants, 
from  that,  of  Pulhnan  v.  Hill  &  Co.  (1891),  1  Q.  B.  624.  There,  as 
here,  the  defendants  were  a  trading  company.  .  .  .  The  case  was 
approved  and  distinguished  by  the  same  Court  in  the  later  case  of 
Boxsius  V.  Goblet  Freres  (1894),  1  Q.  B.  842.  That  was  an  action 
against  a  solicitor  for  a  libel  contained  in  a  letter  sent  to  the  plaintiff 
which  had  been  dictated  by  the  solicitor  to  a  clerk  in  his  office  and  then 
press-copied  into  the  letter  book  by  another  clerk.  The  Court  held 
that  there  had  been  publication,  but  upon  a  privileged  occasion.  The 
communication,  had  it  been  made  by  the  solicitor  direct  to  the  plain- 
tiff, would  have  been  privileged,  and  the  publication  to  his  clerks  was 
necessary  and  usual  in  the  discharge  of  his  duty  to  his  client,  and  was 
made  in  the  interest  of  his  client.  .  •  .  The  defendants  contend  that 
the  publication  of  the  letter  by  Abra  to  the  typewriter  was  reasonably 
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necessary  and  proper  in  the  ordinary  course  of  business;  that  Pullman 
V.  Hill  &  Co.  is  not  a  satisfactory  decision;  that  it  has  been  weakened 
or  departed  from  in  the  later  case  of  Boxsius  v.  Goblet  Freres;  and 
that  we  ought  not  to  follow  it.  The  Divisional  Court  adopted  this 
view  in  setting  aside  the  verdict  and  granting  a  new  trial.  .  .  • 

For  the  principle  we  go  back  to  the  leading  case  of  Toogood  v, 
Spyring  (1834)  [supra,  No.  897].  .  .  .  *'If  fairly  warranted  by  any 
reasonable  occasion  or  exigency  and  honestly  made,  such  communica- 
tions are  protected  for  the  common  convenience  and  welfare  of  society, 
and  the  law  has  not  restricted  the  right  to  make  them  within  any 
narrow  limits."  .  .  •  The  occasion  is  not  one  privileged  by  reason  of 
the  existence  of  any  duty,  legal  or  moral,  on  Abra's  part  to  make  the 
communication  to  Howitt,  or  of  any  interest  on  Howitt's  part  to  re- 
ceive it.  If  privileged  at  all,  it  must  be  because  Abra  acted  in  a  reason- 
ably necessary  and  usual  manner,  and  that  such  publication  was  not 
beyond  "  the  extent  appropriate  to  the  nature  of  the  occasion."  Pull- 
man V.  Hill  &  Co.  decides  to  the  contrary  of  this,  and,  if  with  all  respect 
I  may  say  so,  I  think  the  decision  is  entirely  satisfactory.  Type- 
writers, human  and  mechanical,  may  now  perhaps  be  siBld  to  be  reason- 
ably necessary  and  useful  for  ordinary  business  purposes;  but  how  in 
such  a  case  as' this  can  it  be  said  that  it  was  reasonably  necessary  to 
employ  the  typewriter  in  order  to  mak&  a  defamatory  communication 
unconnected  with  the  ordinary  business  of  the  firm?  The  act  com- 
plained of  by  defendants  was  an  isolated  one.  The  only  persons  in- 
terested in  sending  or  seeing  the  conununication  and  demanding  a  re- 
turn of  the  company's  property  were  the  company  and  Abra,  on  the 
one  hand,  and  the  plaintiff,  on  the  other.  •  .  .  The  case  has  been  com- 
pared to  that  of  directors  of  a  company  employing  a  printer  to  print  a 
report  intended  to  be  sent  to  their  shareholders,  e.g.,  Lawless  v.  The 
Anglo-Egyptian  Cotton  and  OU  Co.,  L.  R.  4  Q.  B.  262;  or  to  that  of  a 
master  making  a  defamatory  statement  in  the  presence  of  a  third 
person  to  a  servant  when  discharging  him:  Taylor  v.  Hawkins  (1851), 
16  Q.  B.  308;  and  cases  of  that  class,  but  all  these  are  easily  distin- 
guished. In  cases  of  the  former  class,  printing  of  the  report  is  prac- 
tically the  only  convenient,  and  therefore  necessary,  method  of  com- 
mUtiicating  it  to  a  body  of  shareholders,  and  in  the  latter  it  is  held  to 
be  only  safe  and  prudent,  on  the  part  of  the  master  or  other  person 
making  the  verbal  defamatory  statement,  for  his  own  protection  to 
do  so  in  the  presence  of  a  third  person,  especially  if  such  third  person 
be  one  having  an  interest  in  hearing  it.  None  of  these  considerations 
apply  to  such  a  case  as  the  present.  .  .  .  On  the  whole,  for  the  reasons 
above  given,  I  am  of  opinion  that  the  case  was  properly  tried,  and  that 
the  judgment  at  the  trial  should  be  restored.  .  .  • 

Maclennan  and  Garrow,  JJ.  A.  concurred. 

Mobs,  C.  J.  O.  I  agree  that  the  result  of  this  appeal  must  be  as 
stated  in  the  judgment  of  my  Brother  Osleb.    The  case  seems  to  be 
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covered  by  decision.  Indeed,  as  my  learned  brother  has  pointed  out, 
the  facts  are  rather  less  favorable  to  the  defendants  than  were  the 
facts  to  the  defendants  in  Pullman  v.  Hill  &  Co.  (1891),  1  Q.  B.  524. 
I  confess  that  but  for  that  case  and  some  of  the  expressions  regarding 
it  made  by  members  of  the  Court  in  the  subsequent  case  of  Boxsius  v. 
Goblet  Freres  (1894),  1  Q.  B.  842, 1  would  have  hesitated  long  before 
pronouncing  against  the  judgment  appealed  from.  It  appears  to  me 
that  in  view  of  recognized  methods  of  conducting  the  business  affairs 
of  large  commercial  and  manufacturing  corporations  in  this  country 
it  would  not  be  unreasonable  to  hold  that  where  the  manager  or  other 
officer  of  such  a  corporation,  within  the  scope  of  whose  duty  falls  that  of 
dealing  with  any  matter  of  concern  to  the  business,  dictates  a  letter  on 
a  business  matter  of  the  corporation  to  a  stenographer  in  its  employ, 
who  thereupon  transcribes  it  for  signature  in  the  ordinary  course, 
such  acts  ought  not  to  be  treated  as  pubUcation,  so  as  to  render  the 
corporation  liable  to  an  action  for  libel  for  the  matter  contained  in  the 
letter.  The  stenographer  ought  not  to  be  regarded  as  a  third  person. 
The  communication  to  him  ought  to  be  treated  as  privileged.  .  .  . 
McLaren^  J.  A.,  concurred  with  Moss,  C.  J.  O. 


904.    ASHCROFT  v.  HAMMOND 

Court  of  Appeals  of  New  York.    1910 

197  iV^.  K.488,90i\^.E.  1117 

Appeal  from  Supreme  Court,  Appellate  Division,  Second  Depart- 
ment. Action  by  Ralph  W.  Ashcroft  against  John  Hays  Hammond. 
A  judgment  of  nonsuit  was  reversed  by  the  Appellate  Division  (132 
App.  Div.  3,  116  N.  Y.  Supp.  362),  and  defendant  appeals.  Order  of 
the  Appellate  Division  reversed,  and  the  judgment  of  the  Trial  Term 
affirmed.  The  action  is  for  Ubel.  The  publication  complained  of  is 
a  telegram  sent  from  the  defendant  to  Samuel  L.  Clemens  in  negotia- 
tions to  settle  a  controversy  that  had  arisen  over  the  affairs  of  the 
Plasmon  Company.  Plasmon  is  a  product  of  milk  obtained  by  proc^ 
esses  protected  by  patents.  The  parent  company  was  an  English 
corporation.  The  Plasmon  Company  of  America  was  capitidized  at 
7,500  shares  of  stock  at  the  par  value  of  $100.  .  .  .  The  company 
and  its  predecessor,  the  syndicate,  seem  to  have  been  unfortunate  from 
the  beginning.  The  first  manager,  a  Dr.  Cook,  left  the  syndicate  in 
December,  1901,  under  charges  of  dishonesty.  He  was  succeeded  by 
one  Wright,  who  became  general  manager  of  the  company  on  its  in- 
corporation. The  plaintiff  became  assistant  manager  in  June,  1902; 
secretary  and  treasurer  in  December,  1902;  manager  in  May,  1903; 
auditor,  March,  1904;  and  manager  again  in  June,  1904.  in  May, 
1903,  Wright  left  the  service  of  the  company  also  under  charges  of 
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dishonesty  and  of  fraudulent  issue  of  stock.  In  August,  1904,  the 
company  became  practically  insolvent.  To  aid  it,  the  defendant 
loaned  it  the  sum  of  $10,000,  to  be  repaid  in  thirty  days,  and  took  as 
security  therefor  a  mortgage  on  all  its  property  and  assets.  ...  At 
a  stockholders'  meeting  on  September  1,  1904,  a  new  board  of  di- 
rectors was  elected.  One  Wheeler,  who  had » previously  been  vice- 
president  of  the  company  and  represented  the  defendant's  interest 
therein,  refused  to  recognize  the  election  as  legal  because  a  majority 
of  the  stock  was  not  voted  thereat.  He  sought  to  retain  possession  of 
the  offices  of  the  company.  Litigation  followed  both  in  the  State  and 
federal  courts,  where  the  validity  of  the  election  was  upheld. 

The  plaintiff  Ashcroft  was  elected  general  manager  by  the  new 
board.  .  .  .  Mr.  Clemens  in'  the  controversy  sided  with  Ashcroft, 
who  testified  he  was  Clemens'  representative.  Conferences  took  place 
between  Mr.  Clemens  and  the  defendant,  but  without  result.  On 
September  15  the  plaintiff  and  Mr.  Clemens  called  at  the  defendant's 
hotel  for  fhrther  conference,  but  found  him  out  of  town.  Thereupon 
the  following  telegram  was  sent: 

"New  York,  September  15,  1904.  John  Hays  Hammond:  .  .  .  Please 
wire  Wheeler  instructing  him  to  vacate  Plasmon  offices  forthwith;  withdraw 
his  policemen,  recognize  new  board  and  release  bank  account.  Also  wire  Trus- 
low  to  relinquish  deed  of  trust  and  other  documents  on  payment  of  your  loan 
by  U8.    Telegraph  reply  Hotel  Walcott.    S.  L.  Clemens." 

To  this  the  defendant  answered  on  the  same  day: 

"Gloucester,  Mass.,  Sept.  15,  1904.  S.  L.  Clemens,  Hotel  Waloott,  New 
York:  I  shall  strongly  oppose  turning  over  company  to  Ashcroft's  board  of 
directors.  He  has  been  identified  with  the  rotten  administration  of  Cook  and 
Wright,  and  is  incompetent  or  worse.  Unless  Davis  accepts  management 
and  my  stipulation  that  Ashcroft  should  not  be  employed  by  company,  I  shall 
retain  Wheeler  for  the  present.  You  have  been  imposed  upon  by  Ashcroft  and 
others  regarding  Wheeler.  .  .  .  John  Hays  Hanunond." 

It  is  this  telegram  that  the  plaintiff  charged  to  be  libelous. 

The  trial  Court  held  the  communication  privileged  and  dismissed 
the  complaint.  The  Appellate  Division  reversed  the  judgment  on 
that  decision,  and  ordered  a  new  trial,  from  which  the  defendant  has 
appealed  to  this  Court. 

James  Byrne,  for  appellant. 

R,  A.  Mansfield  Hobbs,  for  respondent. 

CuLLEN,  C.  J.  [after  stating  the  facts  as  above].  1.  That  presump- 
tively the  defendant's  telegram  was  privileged  is  entirely  clear,  and  the 
question  was  one  for  determination  by  the  Court,  where  the  circum- 
stances were  not  in  dispute.  Lovell  Co.  v.  Houghton,  116  N.  Y.  520, 
22  N.  E.  1066,  6  L.  R.  A.  363.  The  definition  of  a  privileged  com- 
munication given  by  Judge  Folqer  in  Klinck  v.  Colby,  46  N.  Y.  427, 
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433  (7  Am.  Rep.  360),  and  reiterated  in  aU  the  decisions  on  the  sub- 
ject since  is: 

"When  a  communication  is  fairly  ma^e  by  a  person  in  the  discharge  of  some 
private  or  public  duty,  legal  or  moral,  or  in  the  conduct  of  his  own  affairs,  in 
matters  where  his  interest  is  concerned."  .  .  . 

.  .  .  Both  the  defendant  and  Mr.  Clemens  were  vitally  interested  in 
the  proper  management  of  the  company  and  in  the  settlement  of  the 
controversy  that  had  arisen  as  to  the  validity  of  the  election  of  the  new 
board  of  directors.  .  .  .  Each  had  the  right  to  endeavor  to  convert 
the  other  to  his  own  view,  and  for  that  purpose  to  state  such  facts 
relative  to  the  subject  as  he  believed  to  be  true.  .  .  . 

2.  It  is  urged  that  the  privilege  whi^h  might  protect  a  written  or 
oral  conmiunication  from  the  defendant  to  Mr.  Clemens  did  not  ex- 
tend to  a  telegraphic  message,  necessarily  read  by  the  operators.  The 
learned  judge  who  wrote  for  the  Court  below  did  not  accede  to  thb 
claim.  He  held  that  the  sending  of  the  communication  by  telegraph 
was  not  such  a  disclosure  to  others  as  destroyed  the  privilege,  since 
it  was  an  ordinary;  means  of  bu^ness  communication.  It  is  unnecessary 
to  determine  the  general  question.  It  is  sufficient  to  say  that  the 
plaintiff  could  not  complain  of  the  method  of  communication  adopted. 
The  dispatch  from  Clemens  asked  for  an  answer  by  telegraph,  and  the 
plaintiff  wrote  that  dispatch  and  sent  it.  .  .  . 

3.  The  defendant's  telegram  thus  being  presumptively  privileged, 
to  render  it  actionable  it  was  incmnbent  on  the  plaintiff  to  prove  that 
it  was  false  and  that  the  defendant  was  actuated  by  express  malice  or 
actual  ill-will.  While  there  are  numerous  cases  in  the  books  in  which 
it  is  said  that  as  to  privileged  communications  the  good  faith  of  the 
defendant  and  the  existence  of  actual  malice  are  questions  of  fact  for 
the  jury,  the  expression  must  not  be  misunderstood.  Those  questions 
are  for  the  jury  only  when  there  is  evidence  in  the  case  warranting 
their  submission  to  the  jury;  and  the  burden  of  proof  is  on  the  plaintiff. 
Lovell  Co.  V.  Houghton,  116  N.  Y.  620,  22  N.  E.  1066,  6  L.  R.  A.  363; 
Hemmens  v.  Nelson,  138  N.  Y.  617,  34  N.  E.  342,  20  L.  R.  A.  440. 
Nor  is  evidence  of  mere  falsity  of  the  charge  sufficient.  Lewis  v. 
Chapman,  16  N.  Y.  369.  It  is  true  that  a  communication  may  be  so 
extravagant  in  its  denunciations  or  so  vituperative  in  its  character  as 
to  justify  an  inference  of  malice.  The  defendant's  telegram  is  subject 
to  no  criticism  of  that  character.  It  is  temperate  and  moderate  in  its 
tone.  .  •  • 

4.  It  was  held  by  the  Appellate  Division  that  no  case  of  privil^e  was 
shown  because  the  telegram  was  sent  by  the  defendant  in  furtherance 
of  the  attempt  to  keep  out  the  new  board  and  continue  the  old  board, 
a  controversy  subsequently  determined  by  the  Court  adversely  to  the 
defendant's  claim.  It  was  also  said  that  on  a  new  trial  the  defendant 
might  establish  the  illegality  of  the  election  of  the  new  board,  where- 
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upon  an  occasion  of  privilege  would  appear.  From  this  view  we  dis- 
sent. The  question  of  privilege  did  not  depend  on  the  legality  or 
illegality  of  the  new  election,  but  on  the  defendant's  good  faith.  Lovell 
Co.  9.  Houghton,  supra.  The  fact  that  the  defendant  was  defeated 
in  a  lawsuit  by  no  means  established  bad  faith,  and  it  must  be  borne 
in  mind  that  it  was  in  negotiations  for  the  settlement  of  that  very 
lawsuit  that  the  alleged  libd  was  published. 

The  order  of  the  Appellate  Division  should  be  reversed  and  the  judg- 
ment of  the  trial  term  affirmed,  with  costs  in  both  courts. 

Gbat,  Haight,  Werner,  Hiscock,  and  Chase,  JJ.,  concur. 

WiLLARD  Hartlett,  J.,  absent.    Order  reversed,  etc.^ 

905.  Coleman  v.  MacLennan.  (1908.  78  Kan.  711, 98'Pac.  281.)  Bubch, 
J.  It  is  said  that  malice  is  the  gist  of  the  action  for  Ubel.  This  is  pure  fiction. 
It  is  not  true.  The  plaintiff  makes  a  complete  case  when  he  shows  the  publica- 
tion of  matter  from  which  damage  may  be  inferred.  The  actual  fact  may  be 
that  no  malice  exists  or  could  be  proved.  Frequently  Ubels  are  published  with 
the  best  of  motives,  or  perhaps  mistakenly  or  inadvertently,  but  with  an  utter 
absence  of  malice.  The  plaintiff  recovers  just  the  same.  Therefore,  'Hhe  gist 
of  the  action"  must  be  taken  out  of  the  case.  This  is  done  by  another  fiction. 
It  is  said  that,  of  course,  malice  does  not  mean  the  one  thing  known  to  fact  or 
experience  to  which  the  term  may  apply,  but  it  is  just  a  legal  expression  to  de- 
note want  of  legal  excuse.  In  this  State  a  statutory  definition  of  Ubel  making 
mafioe  an  essential  ingredient  as  at  the  common  law  compels  this  Court  to  say 
that  the  intentional  publication  of  libelous  matter  implies  ''malice"  whatever 
the  motive  in  fact  may  be.  State  v.  Clyne,  63  Kan.  8,  35  Pac.  789.  So  a  fic- 
tion was  invented  ^to  meet  an  unnecessary  fiction  which  became  troublesome, 
and  the  Courts  go  on  gravely  ascending  the  hill  for  the  purpose  of  descending, 
meanwhUe  filling  the  books  with  scholastic  disquisitions,  verbal  subtleties,  and 
refined  distinctions  about  malice  in  law,  malice  in  fact,  express  malice,  implied 
malice,  etc.  Now  what  b  the  fact?  Instead  of  malice  being  the  gist  of  the 
action,  it  may  come  into  a  libel  case  and  be  of  importance  in  t\^o  events  only, 
— ^to  affect  damages  and  to  overcome  a  defense  of  privilege. .  If  the  occasion  be 
absolutely  privileged,  there  can  be  no  recovery.    If  it  be  oonditionally  privi- 


i  [Problems: 

''A  young  man  named  George  Hatch,  having  left  my  employ,  and  taken 
upon  himself  the  privilege  of  collecting  my  bills,  this  is  to  give  notice  that  he 
hflfl  nothing  further  to  do  with  my  business/'  The  defendaiit,  who  was  a  baker, 
published  this  notice  in  the  Taunton  newspaper.  His  customers  lived  in 
Taunton  and  in  adjacent  towns.  Was  the  notice  privileged?  (1870,  Hatch 
«.  Lane,  105  Mass.  394.) 

The  plaintiff  had  been  at  the  defendant's  house,  and,  after  she  left,  a  brooch 
was  missed.  The  defendant  then  went  to  the  plaintiff's  lodging  and  accused 
her,  in  the  presence  of  a  third  person,  of  taking  the  brooch,  and  then  caused 
the  plaintiff  to  be  searched,  with  her  own  consent,  the  search  being  made  by 
two  other  persons,  to  whom  the  reason  for  it  was  stated.  Afterwards  the' 
brooch  was  found  where  the  defendant's  wife  had  mislaid  it.  Were  the  above 
statements  privileged?    (1840,  Padmore  v,  Lawrence,  11  Ad.  &  £•  380.) 

Is  it  an  excess  of  privilege  to  send  on  a  post  card  a  defamatory  message? 
(1901,  Sadgrove  v.  Hole,  2  K.  B.  1.)] 
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leged,  the  plaintiff  must  prove  malioe,  actual  evil-mindedness,  or  fail.  When 
it  comes  to  this  proof,  there  is  no  presumption,  absolute  or  otherwise,  attach- 
ing to  a  charge  of  crime.  The  proof  is  made  from  an  interpretation  of  the 
writing,  its  malignity,  or  intemperance  by  showing  recklessness  in  making  the 
charge,  pernicious  activity  in  circulating  or  repeating  it,  its  falsity,  the  situation 
and  relations  of  the  parties,  the  facts  and  circumstances  surrounding  the  pub- 
lication, and  by  other  evidence  appropriate  to  a  charge  of  bad  motives  as  in 
other  cases. 


SXTB-TOPIC    AA.      SlANDEB    OF  TiTLE    OR   OF   GoODS. 

907.    SMITH  V.  SPOONER 
Common  Pleas.    1810 

3  Taunl.  246 

This  was  an  action  upon  the  case  for  slander  of  title.  The  plaintiff 
in  his  declaration,  in  substance,  averred  that  he  was  possessed  of  a 
house  for  twenty-four  years,  the  residue  of  a  term  of  thirty-one  years, 
under  a  demise  from  the  defendant  to  Francklin,  and  an  assignment 
made  on  the  31st  of  August,  1809,  from  Francklin  to  the  defendant. 
That  the  plaintiff  put  up  the  residue  of  his  term  to  sale  by  auction. 
That  the  defendant  was  present,  and  declared  that  the  plaintiff  could 
give  no  title  if  he  did  sell  the  property;  and  averred  a  special  damage 
sustained  thereby.    The  defendant  pleaded  the  general  issue. 

Upon  the  trial  of  this  cause  at  the  sittings  after  Easter  term,  1810, 
before  Chambre,  J.,  at  Westminster,  it  was  proved  that  the  plaintiff, 
in  the  month  of  August,  1809,  exposed  to  sale  by  auction  his  unexpired 
term  in  the  premises,  and  that  at  the  time  of  the  sale,  when  this  lot 
was  put  up,  the  defendant  was  present,  and  told  the  auctioneer  it  was 
of  no  use  to  sell  the  lot  or  put  it  up;  the  house  was  his  own,  he  was 
the  landlord  of  it,  and  no  title  could  be  made  to  it.  Some  other  per- 
sons were  there  present,  who  said  they  had  come  to  bid  for  this  lot,  but, 
rather  than  involve  themselves  in  a  lawsuit,  they  would  go  away 
without  bidding  for  it.  .  .  .  The  lease  was  given  in  evidence:  it  con- 
tained a  proviso  for  reentry  in  case  the  rent,  which  was  payable  quar- 
terly, should  be  behind  and  unpaid  for  twenty-eight  days  after  either 
of  the  days  of  payment.  At  that  time  there  was  half  a  year's  rent  due 
and  in  arrear,  and  certain  parts  of  the  premises  were  out  of  repair.  .  .  . 
The  defendant  had,  two  or  three  weeks  before  the  auction,  applied  to 
the  auctioneer  for  the  purchase  of  the  lease.  The  auctioneer  told  the 
defendant  he  thought  he  was  liable  to  the  expenses  of  the  auction,  to 
which  he  answered  that  he  would  rather  pay  ten  pounds  than  that  the 
plaintiff  should  sustain  any  injury.  The  expenses  of  the  sale  amounted 
to  £6  and  8«. 

Besif  Serjt.,  for  the  defendant,  objected  that  the  plaintiff  could  not 
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recover  upon  this  evidence,  because  there  was  no  proof  of  malice  in  the 
defendant.  .  .  . 

Frere,  Serjt.  (PcH,  who  was  with  him,  being  confined  by  iUness), 
now  showed  cause.  ...  If  the  defendant  asserts  that  the  plaintiff 
has  no  title,  the  onus  lies  upon  him  to  prove  it.  And  the  only  proof 
given  is  of  a  flaw  in  the  plaintiff's  title  at  the  time  of  the  action  brought, 
not  of  the  words  spoken:  at  the  time  of  the  act  complained  of  the 
plaintiff  had  the  possession  of  the  premises,  and  possession  is  a  suffi-* 
dent  title  against  a  wrongdoer.  ...  It  is  not  true  that  no  action  is 
maintainable  where  the  defendant  claims  an  interest.  (Mansfield, 
C.  J.  That  position  may  not  perhaps  be  supported  to  the  full  extent: 
if  a  man  knows  that  he  has  not  a  title,  and  maliciously  asserts  that  he 
has,  perhaps  it  would  not  serve.  But,  where  there  is  a  bona  fide  as- 
sertion of  title,  it  is  sufficient.)  .  .  . 

Best^  Serjt.,  contra,  was  stopped  by  the  Court. 

Mansfield,  C.  J.  The  ground  of  this  action  is  that  the  defendant 
is  supposed  falsely  and  maliciously  to  slander  the  title  of  the  plaintiff. 
Here  is  an  auction,  and  the  plaintiff's  estate  is  put  up.  It  does  not 
appear  whether  the  plaintiff  was  present.  The  auctioneer,  as  agent 
for  the  vendor,  probably  knew  something  of  the  estate:  the  defendant 
says,  ''The  plaintiff  cannot  make  a  title";  the  auctioneer  asks  no 
questions;  if  he  had  asked,  and  the  other  had  a£Srmed  something 
false,  it  might  have  been  different.  .  .  .  Stopping  here,  then,  what 
evidence  is  there  of  malice?  What  evidence  that  the  plaintiff  meant 
anything  more  than  to  assert  his  right  to  that  possession,  which  he 
afterwards  obtained  before  the  cause  was  tried? 

On  the  part  of  the  plaintiff  it  was  said,  the  defendant  ought  to  prove 
his  title:  that  it  is  not  necessary;  for  pretty  strong  cases  say  that,  if  a 
defendant  says  he  has  title  to  an  estate,  no  action  will  lie  against  him, 
therefore  it  cannot  be  incumbent  on  him  to  prove  his  title.  .  .  .  The 
slander,  also  must  be  malicious;  and  what  proof  of  malice  is  here?  I 
think  the  rule  must  be  made  absolute  for  a  nonsuit. 

Heath,  J.  I  am  of  the  same  opinion.  There  is  no  pretense  of 
express  malice,  and  as  little  proof  of  implied  malice. 

Lawbence,  J.    I  am  of  the  same  opinion.  .  .  . 

Chambre,  J.  concurring,  the  rule  was  made  absolute. 


908.     HALSEY  v.  BROTHERHOOD 
Chancery  Division.    1881 

L,  R.  16  Ch,  D.  614, 19  Ch.  D.  386 

The  statement  of  claim  alleged  to  the  following  effect:  The  plain- 
tiff was  an  engineer  and  the  assignee  of  a  patent  taken  out  in  1876  for 
improvements  in  engines  for  steam  launches.    The  defendant  was 
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also  an  engineer,  and  a  manufacturer  of  a  similar  class  of  steam-engines 
under  an  alleged  patent  of  which  he  claimed  to  be  the  proprietor. 
The  engines  made  by  the  plaintiff  and  defendant  respectively  were 
different  both  in  form  and  principle,  and  the  plaintiff's  engine  did  not 
in  any  way  infringe  the  defendant's  alleged  patent.  The  defendant 
had  a  large  connection  and  a  flourishing  business,  and  he  had  endeav- 
ored to  prevent,  and  had  to  a  considerable  extent  succeeded  in  pre- 
venting, the  plaintiff  from  doing  a  similar  business,  by  systematically 
threatening  persons  proposing  and  intending  to  be  customers  of  the 
plaintiff  that,  in  the  event  of  their  dealing  with  the  plaintiff,  he,  the 
defendant,  would  take  legal  proceedings  against  them  and  obtain  an 
injunction  restraining  them  from  so  doing.  The  consequence  had 
been  that  in  a  number  of  insttoces  the  defendant  had  deterred  persons 
from  dealing  with  the  plaintiff  for  the  purchase  of  his  engines.  This 
course  of  conduct  on  the  part  of  the  defendant  commenced,  so  far  as 
the  plaintiff  had  been  able  to  ascertain,  in  the  year  1876,  and  had  been 
continued  up  to  the  present  time.  .  .  . 

In  his  statement  of  defense  the  defendant  admitted  the  granting  of 
the  plaintiff's  patent  in  1876,  but  denied  its  validity,  and  stated  that 
he  had  obtained  two  prior  patents  in  1873  for  an  invention  in  engines 
for  steam  launches;  that  the  engines  sold  by  the  plaintiff  were  not 
made  in  accordance  with  his  patent,  but  were  an  infringement  of  his, 
the  defendant's,  patent.  He  also  admitted  having  represented  to  va- 
rious persons  that'  the  plaintiff  had  infringed  his  patent,  and  hav'ing 
remonstrated  with  the  plaintiff;  but  he  denied  ever  having  used  threats 
of  legal  proceedings.  He  said,  moreover,  that  the  statements  he  had 
in  fact  made  had  been  made  by  him  with  entire  bona  fides,  and  in  the 
full  and  honest  belief  in  his  rights  as  a  patentee,  and  with  the  inten- 
tion to  follow  up  the  same,  if  necessary,  by  proper  proceedings  in 
support  of  his  patent  rights;  and  that,  if  the  plaintiff  had  been  pre- 
vented from  doing  business  or  had  suffered  injury  as  alleged  (which  he, 
the  defendant,  denied),  such  result  had  been  due  solely  to  legitimate 
competition  in  trade.  .  .  . 

7nce,  Q.  C,  and  W.  W.  Cooper,  for  the  appeal.  We  submit  that  the 
Master  of  the  Rolls  was  in  error  in  holding  that  there  was  no  case  for 
damages  or  an  injunction.  ...  On  the  result  of  the  authorities,  if  a 
statement  is  made  calculated  to  injpre  the  plaintiff's  trade,  is  pub- 
lished, and  is  unfounded  in  fact,  an  injunction  can  be  obtained,  though 
the  statement  is  made  bona  fide.  If  the  defendant  threatens  actions 
and  will  not  bring  one,  it  is  necessary  to  justice  that  the  plaintiff  should 
be  at  liberty  to  test  the  truth  of  his  statemei^ts  at  once,  otherwise  he 
must  submit  to  have  his  business  injured  by  untrue  statements,  and 
have  no  remedy.  .  .  . 

Aston,  Q.  C,  and  Chadwyek  Hedley,  for  the  defendant,  were  not 
called  upon. 

Lord  Coleridge,  L.  C.  J.  .  .  .  It  seems  to  be  dear  law  that  in  an 


No.   908  B.    (V)   FREEDOM  OP  DISCUSSION  473 

action  in  the  High  Court  in  the  nature  of  slander  of  title,  where  the 
defendant  has  property  of  his  own  in  defense  of  which  the  supposed 
slander  of  the  plaintiff's  title  is  uttered,  it  is  not  enough  that  the  state- 
ment should  be  untrue;  but  there  must  be  some  evidence,  either  from 
the  nature  of  the  statement  itself  or  otherwise,  to  satisfy  the  Court  or 
the  jury  that  the  statement  was  not  only  untrue,  but  was  made  mala 
fide  for  the  purpose  of  injuring  the  plaintiff,  and  not  in  the  bona  fide 
defense  of  the  defendant's  own  property.  '  It  seems  to  be  clear  that  if 
a  statement  is  made  in  defense  of  the  defendant's  own  property,  al- 
though it  injures  and  is  untrue,  it  is  still  what  the  law  calls  a  privileged 
statement:  it  is  a  statement  that  the  defendant  has  a  right  to  make, 
unless,  besides  its  untruth  and  besides  its  injury,  express  malice  is 
proved,  that  is  to  say,  want  of  bona  fides  or  the  presence  of  mala  fides. 
The  law  is  so  laid  down  in  Wren  v.  Weild,  Law  Rep.  4  Q.  B.  730,  a  case 
of  great  authority.  .  •  • 

I  feel  strongly  that  there  is  great  force  in  what,  Mr.  Ince  has  said 
about  the  difficulty  in  which  a  plaintiff  may  be  placed  by  the  conduct 
of  a  person  in  the  position  of  the  defendant.  I  do  not  pretend  to  be 
able  to  answer  his  observations  on  that  head,  but,  unless  there  is  mala 
fides,  it  is  one  of  those  instances  in  which  the  law,  in  the  interests  of 
society,  permits  an  injury  to  be  done  without  any  remedy  commen- 
surate with  it.  My  opinion,  therefore,  is  that  the  judgment  of  the 
Master  of  the  Bolls  is  right,  and  ought  to  be  a£Srmed.  .  .  • 

Bagqallat,  L..J.  I  am  of  the  same  opinion.  It  appears  to  me 
that  an  action  for  slander  of  title  will  not  lie  unless  the  statements 
made  by  the  defendant  were  not  only  untrue,  but  were  made  without 
what  is  ordinarily  expressed  as  reasonable  and  probable  cause,  and 
this  rule  applies  not  only  to  actions  for  slander  of  title  strictly  and 
properly  so  called  with  reference  to  real  estate,  but  also  to  cases  relat- 
ing to  personatity  or  personal  rights  or  privileges.  .  •  • 

LiMDLET,  L.  J.  I  am  also  of  opinion  that  the  course  taken  by  the 
Master  of  the  Rolls  in  this  case  was  right.  •  •  .  Wren  v.  Weild  comes 
to  this:  If  I  am  a  patentee,  so  long  as  I  act  honestly  I  am  entitled  to 
say,  without  running  the  risk  of  having  an  action  for  damages  brought 
against  me,  that  somebody  is  infringing  my  patent,  or  that  somebody 
ebe's  manufacture  is  an  infringement  of  my  patent.  If  I  say  that 
honestly,  I  am  not  liable  to  an  action  for  damages.  If  I  say  it  dis- 
honestly, I  am  so  liable,  and,  if  I  know  that  what  I  say  is  untrue,  it 
would  not  take  much  to  persuade  a  jury  that  I  was  acting  dishonestly, 
and  then  an  action  for  damages  would  lie.  The  absence  of  reasonable 
and  probable  cause  would  be  proved  as  against  anybody  who  kept 
on  making  such  allegations  dishonestly;  but,  so  long  as  the  patentee 
makes  such  allegations  honestly,  Wren  v.  Weild  shows  that  no  action 
lies  against  him. 
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909.    WHITE  V.  MELLIN 

House  of  Lords.    1895 
(1893)  3  Ch,  276,  (1895)  A,  C.  154 

The  respondent  was  the  proprietor  of  Mellin's  food  for  infants, 
which  he  sold  in  bottles  inclosed  in  i^Tappers  bearing  the  words  "  Mel- 
lin's  Infants'  Food."  The  respondent  was  in  the  habit  of  supplying 
the  appellant  with  these  bottles,  which  the  appellant  sold  again  to  the 
public  after  affixing  on  the  respondent's  wrappers  a  label  as  follows: 
"Notice.  The  public  are  recommended  to  try  Dr.  Vance's  prepared 
food  for  infants  and  invalids,  it  being  far  more  nutritious  and  healthful 
than  any  other  preparation  yet  offered.  Sold  in  barrels,  each  con- 
taining 1  lb.  net  weight,  at  7)^.  each,  or  in  7  lb.  packets,  Zs,  9d.  each. 
Local  agent,  Timothy  White,  chemist,  Portsmouth."  The  appellant 
was  the  proprietor  of  Vance's  food.  Discovering  this  practice,  the 
respondent  brought  an  action  against  the  appellant,  claiming  an  in- 
junction to  restrain  him  and  damages. 

At  the  trial  before  Romer,  J.,  the  plainti£F  proved  the  above  facts, 
and  called  two  analysts  and  a  physician,  the  result  of  whose  evidence  is 
stated  in  Lord  Hebschell's  judgment.  Briefly,  they  testified  that  in 
their  opinion  Mellin's  food  was  suitable  for  infants,  especially  up  to 
the  age  of  six  months,  and  persons  who  could  not  digest  starchy  mat- 
ters, and  that  Vance's  food  was  unsuitable  for  such  beings,  nay,  per- 
nicious and  dangerous  for  very  young  infants.  At  the  dose  of  the 
plaintiff's  case  Romeb,  J.,  being  of  opinion  that  the  label  was  merely 
the  puff  of  a  rival  trader  and  that  no  cause  of  action  was  disclosed, 
dismissed  the  action  with  costs.  The  Court  of  Appeal  (Lindlet, 
Lopes,  and  Kat,  L.  JJ.),  being  of  opinion  that  the  cause  ought  to  have 
been  heard  out,  discharged  that  judgment  and  ordered  a  new  trial. 

Swinfen  Eady,  Q.  C,  and  Charles  Macnagkten,  for  the  appellant. 
To  maintain  an  action  for  slander  of  goods,  the  plaintiff  must  prove 
three  things:  (1)  that  the  statement  is  disparaging  to  the  plaintiff's 
goods;  (2)  that  it  is  false;  (3)  that  it  has  caused  special  damage  to  the 
plaintiff.  None  of  these  things  were  proved.  The  defendant's  label 
was  a  mere  trading  puff,  and  would  be  so  regarded  by  the  purchasing 
public.  Even  if  disparaging,  th^  statement  was  not  false;  whether 
one  trader's  goods  are  the  best  or  better  than  another's  is  a  matter  of 
opinion,  not  of  fact.  ... 

MouUon,  Q.  C,  and  A.  B.  Terrell,  for  the  respondent.  Tlie  defend- 
ant not  having  called  witnesses,  the  plaintiff's  evidence  was  uncon- 
tradicted and  must  be  taken  to  be  true,  namely,  that  the  defendant's 
food  was  inferior  to  the  plaintiff's  for  the  purpose  for  which  it  was  sold. 
The  words  which  were  manifestiy  disparaging  were  therefore  shown 
to  be  false.  .  .  • 
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Lord  Hebschell,  L.  C.  [after  stating  the  faetsl  •  •  •  I  entertain 
very  grave  doubts  whether  any  action  could  be  maintained  for  an 
alleged  disparagement  of  another's  goods,  merely  on  the  allegation 
that  the  goods  sold  by  the  party  who  is  alleged  to  have  disparaged  his 
competitor's  goods  are  better  either  generally  or  in  this  or  that  par- 
ticular respect  than  his  competitors'  are.  ...  If  an  action  will  not 
lie  because  a  man  says  that  his  goods  are  better  than  his  neighbor's, 
it  seems  to  me,  impossible  to  say  that  it  will  lie  because  he  says  that 
they  are  better  in  this  or  that  or  the  other  respect.  Just  consider 
what  a  door  would  be  opened  if  this  were  permitted.  That  thb  sort 
of  puffing  advertisement  is  in  use  is  notorious;  and  we  see  rival  cures 
advertised  for  particular  ailments.  The  Court  would  then  be  bound 
to  inquire,  in  an  action  brought,  whether  this  ointment  or  this  pill 
better  cured  the  disease  which  it  was  alleged  to  ciu« — ^whether  a  par- 
ticular article  of  food  was  in  this  respect  or  that  better  than  another. 
Indeed,  the  Courts  of  law  would  b6  turned  into  a  machinery  for  ad- 
vertising rival  productions  by  obtaining  a  judicial  determination  which 
of  the  two  was  the  better.  .  .  . 

Lord  Shand.  My  Lords,  I  also  concur  in  the  judgment  which  the 
Lord  Chancellor  proposes,  and  in  the  reasons  in  support  of  it  which 
have  been  stated  by  your  Lordships.  I  only  desire  to  add  that  for 
my  part  I  should  be  quite  content  with  the  ground  of  judgment  which 
RoMER,  J.,  expres^d  in  dismissing  the  case  after  the  evidence  of  the 
plaintiff  had  been  led. 

"No  doubt,  on  the  evidence  on  the  plidntiff's  side,  so  far  as  that  goes,  it  does 
tend  to  show  that  his  food  is  the  best,  at  any  rate  for  infants  under  six  months 
old.  .  .  .  But  no  person  on  seeing  what  the  defendant  has  done  would  have 
read  this  statement  put  upon  the  plidntiff's  cases  as  being  an3rthing  more  than 
a  rival  puff."  .  .  . 

If  there  had  been  in  this  case  an  imputation  of  intentional  misrepre- 
sentation for  the  purpose  of  misleading  purchasers,  or  a  statement  that 
Mellin's  food  was  positively  injurious,  or  that  it  contained  deleterious 
ingredients,  and  would  be  hurtful  if  it  were  used,  I  think  there  would 
have  been  a  good  ground  of  action;  and,  if  the  authorities  have  not 
settled  the  law  otherwise,  I  should  even  say  that  an  averment  of  special 
damage  ought  not  to  be  necessary.  But  when  all  that  is  done  is  mak^ 
ing  a  comparison  between  the  plaintiff's  goods  and  the  goods  of  the 
person  issuing  the  advertisement,  and  the  statement  made  is  that  the 
plaintiff's  goods  are  inferior  in  quality  or  inferior,  it  may  be,  in  some 
special  qualities,  I  think  this  cannot  be  regarded  as  a  disparagement 
of  which  the  law  will  take  cognizance.  .  .  .  Order  of  the  Court  of  Ap- 
peal reversed.^ 

^  [Pboblemb: 

Tlie  plaintiff  had  bought  certain  land  from  Y.,  and  was  about  to  re-eell  it 
to  B.,  when  the  defendant  wrote  to  B.  warning  him  against  the  purchase,  as 
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Sub-topic  B.    Protection  of  Third  Person's  Interest 

910.    WEATHEBSTON  r.  HAWKINS 

King's  Bench.    1786 

1  T.  R.  110 

This  was  an  action  on  the  case  by  a  servant  against  .the  defendant, 
who  was  his  former  master,  for  words,  and  also  for  falsely  and  ma- 
liciously writing  and  publbhing  the  following  letter  (stated  in  the 
declaration)  to  one  Collier,  respecting  the  plaintiff's  character  as  a 
servant:  "Two  days  I  gave  him  money  to  go  into  the  city  and  buy 
books.  When  he  came  home,  I  desired  him  to  reckon  up  his  account. 
...  I  found  he  had  charged  me  one  shilling  more  than  it  cost,  and  that 
shilling  he  kept  in  his  pooket.''  .  .  .  The  plaintiff  was  brother-in-law 
to  Mr.  Collier.  He  was  in  the  seftvice  of  the  defendant,  and  was  by 
him  turned  away.  Rogers,  to  whom  the  plaintiff  was  recommended 
to  be  taken  as  a  servant,  applied  to  the  defendant  for  a  character, 
which  not  being  advantageous,  but  to  the  effect  stated  in  the  declara- 
tion, he  (Rogers)  did  not  take  him.  Collier  upon  this  repeatedly  called 
on  the  defendant;  upon  which  the  letter,  stated  in  the  declaration, 
was  written,  with  an  intent  to  prevent  an  action  by  the  plaintiff  for 
the  words  spoken  by  the  defendant  to  Rogers.  The  writ  was'3ued 
out  on  the  same  day  the  letter  was  written.  The  question  for  the 
opinion  of  the  Court  is  whether  this  action  lies. 

Wood,  for  the  plaintiff.  This  action  is  maintainable  on  the  letter, 
which  is  false  and  malicious  libel.  ...  If  it  be  contended  that  the 
master  of  a  servant  is  exempted  from  the  general  rule,  on  account  of 
his  relative  situation;  such  a  principle  is  not  warranted  by  any  de- 
termination in  the  books.  And  this  is  very  different  from  the  case 
of  a  master  giving  a  general  bad  character  of  a  servant;  for  here  the 
defendant  has  made  specific  charges  of  fraud.  .  .  . 

Lord  Mansfield,  C.  J.  I  have  held  more  than  once  that  an 
action  will  not  lie  by  a  servant  against  his  former  master  for  words 
spoken  by  him  in  giving  a  character  of  the  servant.  The  general  rules 
are  laid  down  as  Mr.  Wood  has  stated;  but  to  every  libel  there  may 

Y.  was  insane  at  the  time  of  his  deed  to  the  plaintiff.  The  defendant  was 
trustee  of  an  interest  in  the  land  for  Mrs.  Y.,  and  the  defendant's  wife  was  Y.'s 
sister  and  next  of  kin.  B.  broke  off  his  purchase.  Was  the  defendant  privi- 
leged?   (1813.    Pitt  V.  Donovan,  1  M.  &  S.  639.) 

The  defendant  published  the  following  statement  of  the  plaintiff's  goods : 
''Caution:  Delmonico  Champagne.  Messrs.  Delbeck  &  Co.,  finding  that  wine 
stated  to  be  Delmonico  champagne  is  being  advertised  for  sale  in  Great  Britain, 
hereby  give  notice  that  such  wine  cannot  be  the  wine  it  is  represented  to  be, 
as  no  champagne  shipped  under  that  name  can  be  genuine  unless  it  has  their 
names  on  their  labels.''  Was  this  privileged,  though  false?  (1887.  Hatchaiti 
V.  Mdge,  L.  R.  18  Q.  B.  D.  71.)] 
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be  a  necessary  and  implied  justification  from  the  occasion.  So  that 
^w^hat,  taken  abstractedly,  would  be  a  publication,  may  from  the 
occasion  prove  to  be  none;  as  if  it  were  read  in  a  judicial  proceeding. 
Words  may  also  be  justified  on  account  of  the  subject-matter,  or 
other  circumstances.  In  this  case,  instead  of  the  plaintiff's  showing 
it  to  be  false  and  malicious,  it  appears  to  be  incident  to  the  appli- 
cation by  Rogers  to  the  master  of  the  servant.  And  the  letter  was 
written  to  the  brother-in-law  of  the  plaintiff  for  the  express  purpose  of 
preventing  an  action  being  brought.  .  •  •  Judgment  for  the  defendant, 

911.  RoDGEBS  V,  CUFTON.    (1803.    3  B.  &  P.  587,  504.)    Chambre,  J 

I  take  the  law  to  be  well  settled  that,  where  a  master  is  applied  to  for  the  char- 
acter of  a  servant,  the  former  is  not  called  upon  in  an  action  to  prove  the  truth 
of  any  aspersions  thrown  out  by  him  against  the  latter;  ...  in  such  case  the 
master  is  justified,  unless  the  servant  prove  express  malice  in  the  act  of  the 
former.  Besides  the  cases  cited  at  the  bar,  I  will  refer  to  the  case  of  Lowry  v, 
Aikenhead  et  ux.,  Mich.  8  Geo.  Ill,  before  Lord  Mansfield.  In  that  case  the 
rule  laid  down  by  Lord  Mansfield  was  that,  where  a  person  intending  to  hire 
a  servant  applies  to  his  former  master  for  a  character,  the  master  is  not  bound 
to  prove  the  truth  of  the  character  which  he  gives;  for  what  he  speaks  of  the 
servant  he  does  not  speak  officiously,  but  only  discloses  that  which  rests  in  his 
own  knowledge  alone;  but  that  where  a  master  speaks  ill  of  a  servant  who  has 
quitted  his  place,  without  any  previous  application  having  been  made  to  him 
[the  master],  there  he  must  plead  and  prove  the  truth  of  the  character  in  justifi- 
cation. 

912.    HARWOOD  v.  GREEN 

Nisi  Prius.    1827 

3  C.  <fe  P.  141 

Libel.  The  plaintiff,  was  the  master  of  a  ship  called  the  Jupiter, 
which  was  employed  in  the  transport  service,  and  the  defendant  was 
a  lieutenant  in  the  navy,  who  had  been  appointed  by  the  government 
as  agent  or  superintendent  on  board  that  ship.  The  libel  was  con- 
tained in  a  letter  addressed  to  the  secretary  at  Lloyd's,  and  imputed 
to  the  plaintiff  misconduct  and  incapacity  in  the  management  of  the 
vessel.  The  pleas  were:  first,  not  guilty;  secondly,  a  justification 
of  the  whole  of  the  libel;  and,  thirdly  and  fourthly,  justifications  of 
particular  parts  of  it.  The  secretary  of  Lloyd's  was  called  as  a  wit- 
ness, and  stated  that;,  in  the  reading-room  there,  a  notice  was  fixed 
on  a  board  (that  being  the  usual  mode),  stating  that  the  letter  in 
question  might  be  seen  by  the  parties  interested. 

He  was  asked  by  WUde,  Serjt.,  on  his  cross-examination,  whether  it 
had  been  the  practice  for  officers  in  the  navy  to  make  communications 
to  Lloyd's. 

Toddy,  Serjt.,  objected.  If  it  was  any  part  of  the  duty  of  an  officer 
in  the  navy  to  make  such  communications,  then  it  might  be  inquired 
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into;  but  we  cannot  receive  evidence  of  any  practice  in  a  case  like 
this.  A  communication  to  Lloyd's  is  no  more  than  a  commimication 
to  any  other  coffee-house. 

Wilde,  Serjt.  Lloyd's  being  the  place  where  persons  assemble  who 
are  connected  with  the  maritime  interests  of  the  country,  if  it  has  been 
the  practice  for  officers  in  the  navy  to  send  communications  there, 
that  may  go  far,  coupled  with  other  circumstances,  to  show  quo  animo 
the  defendant  in  this  case  acted. 

Best,  C.  J.    Do  you  offer  it  as  an  answer  to  the  action? 

Wilde,  Serjt.  Not  alone,  but  in  conjunction  with  other  circum- 
stances. 

Best,  C.  J.  I  am  of  opinion  that  an  officer  in  the  navy  has  no  right 
to  make  any  communication  to  Liloyd's,  but  only  to  the  government 
by  whom  he  is  employed.  .  .  .  There  are  certain  things  which  are 
privileged  communications;  but  I  am  of  opinion  that  this  is  not  of  that 
description.  If  the  defendant,  instead  of  writing  to  Lloyd's,  had 
written  to  the  Navy  Board,  then  it  would  have  been  impossible  to 
maintain  any  action  against  him,  unless  it  could  be  shown  that  his 
statements  were  false  to  his  knowledge.  An  officer  in  the  navy  is  to 
make  no  communication  but  to  his  employers.  If  this  is  not  a  privi- 
leged communication,  then  it  stands  upon  the  same  ground  as  any 
other  description  of  libel;  therefore,  what  others  have  been  in  the  habit 
of  doing  can  be  no  evidence  in  this  case.  .  .  .  My  Brother  WUde  shall 
have  leave  to  move  if  he  thinks  I  am  wrong  in  my  opinion. 

Verdict  for  the  plaintiff.  Damages,  £50.  Toddy,  Serjt.,  and  Piatt, 
for  the  plaintiff.     Wilde,  Serjt.,  for  the  defendant. 


913.    TODD  V.  HAWKINS 

Nisi  Pmus.    1837 

8  C.  A  P.  88 

Libel.  Plea,  not  guilty.  It  appeared  that  the  plaintiff  was  a 
sharebroker,  and  that  the  plaintiff  and  defendant  had  also  been  in 
partnership  in  the  tea  trade,  but  that  they  had  dissolved  their  partner- 
ship in  the  year  1835.  It  further  appeared  that  the  wife  of  the  de- 
fendant was  the  daughter  of  the  late  Dr.  Taft,  a  Wesleyan  minister, 
and  that  in  the  year  1836  the  plaintiff  was  paying  his  addresses  to 
Mrs.  Taft,  the  mother  of  the  defendant's  wife.  These  facts  were 
proved  by  Mrs.  Taft,  who  also  stated  that  in  the  month  of  July,  1836, 
she  received  a  letter,  which  was  the  subject  of  the  present  action,  from 
the  defendant,  and  that  she  gave  it  to  the  plaintiff,  who  returned  it 
after  a  copy  had  been  made  of  it,  and  that  the  original  letter  was  then 
burnt.  In  her  cross-examination  Mrs.  Taft  said  the  defendant  would 
receive  an  accession  of  property  on  her  second  marriage,  or  when  his 


No.   913  B.    (v)   FREEDOM  OF  DISCTJSSIOX  479 

youngest  child  comes  of  age,  which  would  be  about  seven  years  hence, 
so  that  property  would  the  sooner  come  into  the  possession  of  the  de- 
fendant, in  right  of  his  wife,  by  Mrs.  Taft's  second  marriage. 
The  letter  was  to  the  following  effect: 

"Dear  Ma, — I  feel  very  severely  the  coldness  and  constraint  which  compels 
me  to  communicate  my  sentiments  to  you  through  the  medium  of  a  letter,  but 
the  misery  to  yourself  and  the  evil  cons^uences  to  your  family,  which  must  in- 
evitably ensue  from  the  step  I  fear  you  are  about  to  take,  impel  me  to  waive 
every  private  consideration  and  to  do  my  duty  to  you  honestly,  and,  I  hope, 
you  will  feel,  respectfully.  .  .  I  am  quite  sure  from  all  that  I  have  ever  seen 
and  known  of  your  character  that  wilfully  to  do  so  with  your  eyes  open  would 
be  utterly  abhorrent  to  you,  and  that  it  can  only  be  accoimted  for  by  your  being 
the  victim  to  the  plausible  artifice  of  a  wicked  and  artful  man,  and  I  most  ear- 
nestly wish  you  to  investigate  thoroughly  his  character,  for  I  honestly  assure  you, 
and  I  speak  it  as  free  from  personal  prejudice  as  I  am  able,  and  with  the  fear 
of  a  lie  in  my  heart,  that  his  character  in  York  amongst  those  who  best  know 
him  is  that  of  an  imprincipled  trickster.  To  make  money,  by  no  matter  what 
means,  appears  to  be  his  principal  object,  as  he  is  constantly  descending  in 
transactions  of  that  nature  to  the  meanest  artifice  and  juggle,  which  an  honest- 
minded  man  would  rather  die  than  be  guilty  of.  I  am  much  afraid  that  these 
remarks  will  fail  of  having  their  proper  weight  upon  your  mind,  by  your  at- 
tributing them  to  prejudice  from  injury  received  on  my  part;  but  I  assure  you 
that,  although  I  can  never  think  of  him  in  any  other  light  than  that  of  a  fraud- 
ulent man,  I  think  him  much  too  worthless  for  resentment.  .  .  .  Mamma, 
examine  well  into  your  motives,  search  deeply  your  own  heart.  Is  the  love  of 
money  or  anxiety  after  worldly  appearance  there?  Are  you  sacrificing  to 
Mammon,  and  making  your  children  pass  through  the  fire  to  Moloch?  The 
spoils  of  the  widow  and  fatherless  are  in  his  treasure,  the  moth  and  rust  will 
corrupt  them,  and  his  money  will  perish  in  the  using.  Do  let  me  press  upon 
you  the  conduct  which  as  a  prudent  person  you  ought,  and  as  a  professor  of 
Christ  you  dare  not  but  do.  ...  I  pray  God  bestow  upon  you  every  necessary 
good,  and  so  direct  your  way  that  you  may  keep  his  testimonies.  Yours  very 
affectionately,  W.  Hawkins.''  .  .  • 

Aldebson,  B.  (in  summing  up).  The  question  you  will  have  to 
determine  is  whether,  the  writing  of  this  letter  being  justified  by  the 
circumstances  under  which  it  was  written,  there  is  anything  to  show 
that  the  defendant  was  actuated  by  malice.  .  .  .  Here  is  a  widow 
about  to  contract  marriage  with  the  plaintiff;  the  defendant  is  her 
son-in-law;  I  think,  therefore,  that  he  was  justified  in  writing  this 
letter  to  her,  provided  you  are  satisfied  that  in  doing  so  he  acted  bona 
fide,  although  the  imputations  contained  in  the  letter  be  false  or  based 
upon  the  most  erroneous  information.  There  is  no  doubt  that,  unless 
this  letter  were  justified  by  the  occasion,  it  is  a  libel,  and,  had  Mrs. 
Taf t  and  the  defendant  been  strangers  to  each  other,  this  would  have 
been  a  mere  question  of  damages.  However,  in  this  case,  although 
the  letter  be  derogatory  to  the  plaintiff's  character  and  written  in 
stronger  language  than  a  prudent  man  would  use,  you  must  consider 
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whether  it  was  written  sincerely  and  with  a  desire  to  benefit  the  per- 
son to  whom  it  was  addressed.  ...  So  far  as  pecuniary  interests  are 
concerned,  it  would  be  to  the  advantage  of  the  defendant  that  this 
lady  should  marry,  and  that  tends  to  show  bona  fides,  as  men  do  not 
in  general  act  maliciously  and  at  the  same  time  against  their  own  in- 
terests. The  whole  of  the  circumstances  are  'before  you,  and  the  oc- 
casion is  one  which  prima  facie  justifies  the  letter.  •  .  . 

Verdict  for  the  defendant. 

Alderson,  B.  I  hope  it  will  be  understood  that  this  verdict  is 
founded  on  the  fact  that  this  letter  was  a  confidential  communication. 
The  Foreman  of  the  jury.    My  Jord,  that  is  so. 

R.  Alexander  and  Wigktman,  for  the  plaintiff.  C.  Cresswell  and 
Mathews,  for  the  defendant. 

914.  WmTELET  V.  Adams.  (1863.  15  C.  B.  n.  s.  302, 419.)  Btles,  J.  .  .  . 
I  conceive  the  rule  upon  this  subject  to  be  clear  ever  since  the  case  of  Toogood 
V,  Spyring  [antef  No.  897].  The  law  considers  the  publication  of  defamatory 
matter  to  be  nutlicious  "unless  it  is  fairly  made  by  a  person  w  the  discharffe  of 
9ome  public  or  private  duty,  whether  legal  or  morale  or  in  the  conduct  of  his  own 
aSairB  in  matters  where  his  interest  is  concerned."  The  more  that  case  is 
examined,  the  more  carefully  and  accurately  the  rule  will  be  found  to  be  ex- 
pressed. Its  appUcation  to  particular  cases  has  always  been  attended  with  the 
greatest  difficulty:  the  combinations  of  circiunstances  are  so  infinitely  various. 
.  .  .  Keating,  J.  I  am  of  the  same  opinion.  There  is  no  difference  as  to 
the  rule  of  what  constitutes  a  privileged  communication.  It  is  clearly  and  ac- 
curately laid  down  in  Toogood  v,  Spyring  [arUej  No.  897],  and  also  in  Harrison 
V.  Bush,  5  EUis  &  B.  344.  The  only  difficulty  is  as  to  its  appUcation  to  the 
facts  and  circumstances  of  this  case.  That  is  a  difficulty  which  must  often 
arise  from  the  infinitely  various  combinations  of  circumstances. 

915.  Davies  V,  Snead.  (1870.  L.  R.  6  Q.  B.  608,  611.)  Blackburn,  J. 
.  .  .  The  difficulty  is  to  determine  when  it  becomes  right  for  a  person  to  speak. 
There  is  a  large  class  of  cases  where  there  is  no  duty  other  than  a  duty  of  imper- 
fect obligation  to  come  forward  and  state  facts  tending  to  the  disadvantage 
of  a  third  person.  A  common  instance  is  that  of  a  master  answering  inquiries 
about  a  servant,  and  the  reason  given  in  that  case  for  the  application  of  the 
doctrine  of  privileged  communication  is  that  without  such  a  protection  the 
affairs  of  life  could  not  go  on.  Great  difficulty  sometimes  arises  in  drawing 
the  line.  .  .  .  Where  a  person  is  so  situated  that  it  becomes  right  in  the  inte]> 
ests  of  society  that  he  should  tell  to  a  third  person  certain  facts,  then,  if  he  bona 
fide  and  without  malice  does  tell  them,  it  is  a  privileged  communication. 

916.  Waller  v.  Loch.  (1881.  L.  R.  7  Q.  B.  D.  619,  622.)  Brett,  L.  J. 
...  I  think  that  the  definition  by  Blackburn,  J.,  in  Davies  v,  Snead  [supra. 
No.  915],  is  the  best;  it  leaves  out  all  misleading  words,  saying  nothing  about 
"duty,"  and  states  in  plain  terms  what  I  conceive  to  be  the  true  rule.  .  .  . 
Cotton,  L.  J.  The  material  question  is  whether  the  answer  given  by  the  de- 
fendant was  a  privileged  communication.  Different  definitions  have  been  given 
of  what  constitutes  a  privileged  communication,  and,  though  Brett,  L.  J., 
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objects  to  the  use  of  the  word  ^'duty,"  I  am  dispoeed  to  say  that  it  is  a  com- 
munication made  in  discharge  of  a  duty,  legal,  mora],  or  social, — a  legal  duty 
or  a  duty  of  imperfect  obligation.  A  duty  of  imperfect  obligation  attaches  on 
every  one  to  do  what  is  for  the  good  of  society. 


917.    RUDE  f.  NASS 
'  Supreme  Court  op  Wisconsin.    1891 

79  Wi8.  321 

Appeal  from  the  Circuit  Court  for  Grant  County.  The  following 
statement  of  the  case  was  prepared  by  Mr.  Justice  Cassoday:  It  ap- 
pears from  the  record  that  the  defendant  has  been  a  minister  in  various 
Norwegian  Lutheran  churches  ever  since  1866.  That  at  the  time  of 
the  trial  the  plaintiff  was  thirty-one  years  of  age,  and  had  been  a  teacher 
of  vocal  music  for  several  years  at  various  places.  That  from  the  spring 
of  1884  until  some  time  in  1885  he  led  the  singing  in  one  of  the  defend- 
ant's congregations,  an(}  also  taught  singing  school  at  the  same  place 
or  in  the  vicinity.  That  in  the  fall  of  1886  he  went  to  Crawford 
County,  and  in  the  early  spring  of  1886  to  Washington  Prairie,  Winne- 
shiek County,  Iowa,  where  he  continued  his  vocation.  That  while 
there,  and  on  July  26,  1886,  he  was  arrested  and  brought  before  a 
justice  of  the  peace  on  the  charge  of  having  wilfully,  unlawfully,  and 
feloniously  seduced,  debauched,  and  carnally  known  a  daughter  of  the 
complainant,  an  unmarried  female  of  previous  chaste  character.  That 
imder  date  of  July  30,  1886,  a  letter,  of  which  the  following  is  a  copy, 
was  written  in  behalf  of  the  father  of  the  girl,  and  sent  from  said  Wash- 
ington Prairie  to  the  defendant  at  Boscobel,  Wisconsin,  to  wit: 

"Rev.  O.  Nass — Highest  Honored:  I  have  learned  that  a  person  by  the 
name  of  J.  £.  N.  Rude,  or,  as  he  has  called  himself,  J.  E.  Nelson,  has  been  a 
resident  among  your  congregations.  As  the  same  person  has  lived  around 
here,  and  his  conduct  here  was  such  that  we  had  to  have  him  arrested,  I  should 
be  pleased  to  get  all  the  information  from  you  in  regard  to  his  conduct  while 
he  lived  in  your  congregation,  and  that  you  wiU  keep  nothing  secret  as  to  what 
you  know  about  this  man,  and  that  you  wiU  tell  me  whether  he  had  any  family 
relations  down  there.  All  information  you  can  give  will  be  of  great  interest 
to  us  in  an  important  case.  Respectfully,  O.  H.  Sivesind,  Postmaster.  Wash- 
ington Prairie,  Iowa." 

That  in  answer  to  that  letter,  and  under  date  of  August  3,  1886,  the 
defendant  wrote  in  the  Norwegian  language,  and  sent  from  Boscobel, 
to  the  person  named,  at  said  Washington  Prairie,  a  letter,  of  which  the 
following  is  a  copy,  to  wit: 

"O.  H.  Sivesind,  Washington  Prairie,  Iowa— Mr.  O.  H.  Sivesind:  In  regard 
to  your  communication  of  the  30th,  I  will  inform  you  as  follows:  The  person 
concerned,  namely,  J.  £.  N.  Rude,  alias  J.  £.  Nelson,  alias  Johan  Nilsen,  came 
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here  in  my  congregations  in  the  spring  of  1884,  and  was  then  imknown,  he  pre- 
tending to  be  a  teacher  in  vocal  music.  ...  By  the  aid  of  his  serpent-like 
faculty  he  sneaked  himself,  in  my  absence,  into  the  favor  of  a  couple  of  fam- 
ilies, and  by  their  assistance  had  gathered  some  young  people  about  him  for 
instruction.  .  .  .  Inasmuch  as  he  understood  the  tact  to  make  himself  intimate, 
especially  with  the  female  sex,  he  became  more  and  more  impudent.  In  my 
absence  he  beat  his  way  to  the  access  of  the  church  where  the  young  people, 
boys  and  girls,  gathered  in  a  wild  disorder,  until  late  at  night.  .  .  .  He  at- 
tempted and  tried  in  every  way,  by  the  assistance  of  a  few  adherents,  who 
looked  upon  him  as  a  dear  companion,  to  establish  a  party  in  the  congregation, 
especially  among  the  young  people,  whom  he  by  his  merry  gatherings,  plays, 
drinking,  and  night-brawling,  tried  to  entice,  ...  all  tending  to  show  a  morally 
corrupt  character.  .  .  .  His  certificate  of  character  from  this  place  will  be  that 
he  is  a  person  of  and  in  a  high  degree  immoral  character,  an  habitual  drunkard, 
a  fighter,  dishonest  in  his  trade,  lascivious  and  frivolous  in  his  conduct,  whose 
words  are  not  to  be  beheved." 

July  28,  1888,  the  plaintiff  commenced  this  action  of  libel,  based 
upon  the  letter  so  written  by  the  defendant.  The  answer  of  the  de- 
fendant admits  the  writing  and  sending  of  the  letter,  but  denies  that 
he  was  actuated  by  malice  or  ill-will  towards  the  plaintiff,  and  alleges 
the  facts  and  circumstances  under  which  the  letter  was  written  and 
sent,  and  that  the  letter  was  a  privileged  communication,  made  in 
good  faith  and  in  full  belief  of  its  truth;  and  also,  in  justification 
thereof,  alleged  that  the  communication  was  true,  and  pleaded  spe- 
cially the  facts  and  circumstances  showing  its  truth.  At  the  close  of 
the  trial  the  jury  returned  a  verdict  in  favor  of  the  defendant,  and 
from  the  judgment  entered  thereon  the  plaintiff  brings  this  appeal. 

For  the  appellant  there  was  a  brief  by  Bashford^  O'Connor  6*  Pal- 
leys,  and  an  oral  argument  by  E.  M.  Lowry  and  T.  A.  PoUq/s. 

For  the  respondent  there  were  briefs  by  Brooks  &  Blanckard,  at- 
torneys, and  Olin  &  Buder,  of  counsel,  and  oral  argument  by  J.  if. 
Olin  and  T,  J.  Brooks. 

Cassodat,  J.  .  .  .  The  principal  point  upon  which  the  plaintiff 
seeks  a  reversal  is  the  portion  of  the  charge  relating  to  privileged  com- 
munications. After  stating  that  the  general  nature  of  communications 
which  were  absolutely  privileged  and  those  which  were  only  privileged 
conditionally,  depend  upon  the  circumstances  under  which  they  were 
made,  the  trial  judge  charged  the  jury  as  follows:  "I  instruct  you  as 
a  matter  of  law  that,  if  this  letter  of  the  3d  of  August,  1886,  was 
vrritten  by  this  defendant  believing  it  to  be  true,  in  good  faith,  and  with- 
out malice,  then  it  was  a  privileged  communication,  and  this  action 
cannot  be  maintained."  .  .  .  Upon  the  same  question  the  Court  re- 
fused to  charge  that,  ''in  order  to  make  an  article  privileged,  two 
things  must  concur:  (1)  the  party  making  the  charge  must  make  it 
bona  fide  and  without  malice,  and  with  reference  to  some  subject- 
matter  in  which  he  has  an  interest  or  in  reference  to  which  he  has  a 
duty  to  perform;  (2)  it  must  be  made  to  a  person  having  a  correspond- 
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ing  interest  and  duty;  there  is  nothing  disclosed  by  the  evidence  in 
this  case  which  shows  that  the  relation  of  the  defendant  to  the  plain- 
tiff or  to  Sivesind,  to  whom  the  defendant  wrote  the  letter,  would 
make  the  occasion  of  the  publishing  of  the  alleged  libel  privileged." 
The  important  question,  therefore,  is  whether  there  was  an  error  in 
submitting  to  the  jury  the  questions  of  malice,  good  faith,  and  belief 
in  the  truth  of  the  communication,  or  in  giving  the  portion  of  the 
charge  quoted,  or  in  thus  refusing  to  charge  as  requested. 

The  learned  counsel  on  ^th  sides  agree  to  the  rule  as  stated  by 
FoLQER,  C.  J.,  and  held  in  New  York, 

"that  it  is  for  the  oourt  to  determine  whether  the  subject-matter  to  which  the 
alleged  libel  relates,  the  interest  in  it  of  the  author  of  it,  or  his  relations  to  it, 
are  such  as  to  furnish  an  excuse;  but  that  the  question  of  good  faith,  belief  in 
the  truth  of  the  statement,  and  the  existence  of  actual  malice,  remains  for  the 
jury."    Hamilton  v.  Eno,  81  N.  Y.  122, 

.  .  .  But  counsel  contend,  in  effect,  that,  assuming,  as  we  must,  upon 
the  verdict,  that  the  defendant  wrote  and  sent  the  letter  believing 
it  to  be  true,  in  good  faith,  and  without  malice,  yet  the  circumstances 
were  not  such  as  to  make  it  privileged.  They  contend  that,  in  order 
to  be  privileged,  the  defendant  should  have  had  an  interest  in  the  sub- 
ject-matter of  the  letter  or  some  duty  to  perform  in  reference  thereto, 
and  also  that  the  person  to  whom  it  was  addressed  should  have  had  a 
corresponding  interest  pr  duty.  .  .  .  The  alternative  statement  only 
makes  it  necessary  that  there  be  an  interest  or  duty  on  the  part  of  the 
I)erson  making  the  communication  or  on  the  part  of  the  person  to  whom 
it  is  made,  in  order  that  it  be  conditionally  privileged. 

There  are  certainly  many  cases  holding  that  such  communication 
may  be  conditionally  privileged  if  made  to  one  having  an  interest  in 
and  a  right  to  know  and  act  upon  the  facts  therein  stated.  Weather- 
ston  V.  Hawkins  [supra,  No.  910],  Toogood  v.  Spyring  [supra.  No.  897]; 
Kine  v.  Sewell,  3  Mees.  &  W.  297;  Robshaw  v.  Smith,  38  Law  T.  (n.  s.) 
423;  Waller  1?.  Loch,  45  Law  T.  (n.  s.)  242;  Tompson  v:  Dashwood, 
L.  R.  11  Q.  B.  Div.  43;  Atwill  v.  Mackintosh,  120  Mass.  177;  Sunderlin 
V.  Bradstreet,  46  N.  Y.  191;  Bacon  v.  M.  C.  R.  Co.,  66  Mich.  166 
[supra,  No'.  900].  Thus,  in  Robshaw  v.  Smith,  it  was  said  by  Grove, 
J.,  speaking  for  the  Court: 

"The  defendant  did  not  act  as  a  volimteer,  but  was  applied  to  for  informa- 
tion. When  applied  to,  he  did  give  such  information  as  he  possessed.  He 
might  have  refused  to  give  that  information.  He  had  no  legal  duty  cast  upon 
him  to  give  any  opinion.  But  he  was  entitled  to  give  his  opinion  when  asked, 
and,  a  fortiori,  as  it  seems  to  me,  to  show  any  letters  he  had  received  bearing 
on  the  subject.  .  .  .  Every  one  owes  it  as  a  duty  to  his  fellow-men  to  state 
what  he  knows  about  a  person,  when  inquiry  is  made;  otherwise  no  one  would 
be  able  to  discern  honest  men  from  dishonest  men.  It  is  highly  desirable, 
therefore,  that  a  privilege  of  this  sort  should  be  maintained.''. .  .  . 
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.  •  •  These  expressions  were  fully  sanctioned  by  JesseIi,  M.  R.,  in 
Waller  v.  Loch  [«upra,  No.  916],  who  went  still  further,  and  said: 

"If  the  answer  is  given  in  the  discharge  of  a  moral  and  spcial  duty,  or  if  the 
person  who  gives  it  believes  it  to  be  so,  that  is  enough.  It  need  not  even  be 
an  answer  to  an  inquiry,  but  the  communication  may  be  a  voluntary  one.  The 
law  is  concisely  stated  by  Lord  Blackburn,  in  Davies  v.  Snead  [suproy  No. 
915] :  •  .  .  'Where  a  person  is  so  situated  that  it  becomes  right  in  the  interests 
of  society  that  he  should  tell  to  a  third  person  facts,  then,  if  he  bona  fide  and 
without  malice  does  tell  them,  it  is  a  privileged  oonununication.'  It  appears 
to  me  that,  if  you  ask  a  question  of  a  person  whom  you  believe  to  have  the 
means  of  knowledge  about  the  character  of  another  person  with  whom  you 
wish  to  have  any  dealings  whatever,  and  he  answers  bona  fide,  that  is  a  privi- 
leged communication.  I  might  illustrate  this  by  the  instances  of  inquiries  being 
made  of  a  friend  or  a  neighbor  about  a  tradesman,  a  doctor,  or  a  solicitor.  So- 
ciety could  not  go  on  without  such  inquiries.  The  whole  doctrine  of  privilege 
must  rest  upon  the  interest  and  the  necessities  of  society.  If  every  one  was 
open  to  an  action  of  libel  or  slander  for  the  answers  he  might  make  to  such  in- 
quiries, it  would  be  very  injurious  to  the  interests  of  society." 

The  eminence  of  that  late  learned  Master  of  the  Bolls,  who  thus  ex- 
pressed the  opinion  of  the  Court,  and  the  confusion  among  some  of 
the  adjudications,  seem  to  justify  the  lengthy  quotation  made.  In 
view  of  these  authorities,  and  others  which  might  be  cited,  it  seems  to 
us  that  the  father  of  the  girl  who  made  the  complaint  upon  which  the 
plaintiff  had  been  arrested  had  an  interest  in  the  communication 
sent  by  the  defendant,  and  had  the  right  to  Imow  and  act  upon  the 
facts  therein  stated;  and  hence,  had  the  letter  been  written  by  the  de- 
fendant in  answer  to  inquiries  made  by  the  father  personally,  it  would 
have  been  conditionally  privileged.  The  mere  fact  that  the  letter  was 
written  by  the  defendant  in  answer  to  inquiries  made  by  another,  for 
and  in  behalf  of  the  father,  does  not  take  away  the  privileged  char- 
acter of  the  communication.  This  is  manifest  from  some  of  the  author- 
ities cited.  We  must  hold  that  there  was  no  error  in  submitting  the 
case  to  the  jury  on  the  theory  that  the  conmiunication  was  conditionally 
privileged.  ...  By  the  Court.  The  judgment  of  the  Circuit  Court 
is  affirmed. 

918.    POLLASKY  v.  MINCHENER 
Supreme  Court  of  Michigan.    1891 

81  Mich.  280,  46  N.  W.  6 

Error  to  Wayne.  Gartner,  J.  Argued  May  14,  1890.  Decided 
June  6,  1890.  Case.  Plaintiffs  bring  error.  Reversed.  The  facts 
are  stated  in  the  opinion. 

The  plaintiffs  sued  Minchener  and  Robert  G.  Dun  to  recover  dam- 
ages for  a  libel  published  by  the  R.  G.  Dun  &  Co.  Mercantile  Agency, 


No.  918  B.    (v)  FREEDOM  OF  DISCUSSION  485 

of  which  Minchener  was  the  general  manager  of  a  district  in  Michigan, 
of  and  concerning  the  plaintiffs.  Max  £.  PoUasky  and  Frank  £. 
PoUasky  composed  the  firm  of  PoUasky  Bros.,  carrying  on  mercantile 
business  at  the  village  of  Alma,  Gratiot  Comity,  Mich.  They  had 
been  engaged  in  business  at  that  place  since  1882.  They  were  in  good 
credit,  and  had  never  filed  or  placed  a  chattel  mortgage  upon  their 
property,  and  in  carrying  on  their  business  bought  mostly  upon  credit, 
and  had  established  a  business  reputation  for  prompt  payment  of 
their  bills.  R.  6.  Dun  &  .Co.  is  a  mercantile  agency  well  known  in 
the  mercantile  conmiunity,  and  have  a  clientage  throughout  the 
United  States  estimated  at  25,000  subscribers,  and  in  the  State  of 
Michigan  of  about  600.  The  alleged  libel  consists  in  R.  6.  Dun  & 
Co.  sending  from  their  Detroit  office  to  their  subscribers  what  is  known 
as  a  "Notification  Sheet,"  under  date  of  February  23,  1887,  which, 
under  the  head  of  "Items  of  Record,"  "Michigan,"  among  other 
items  contained  the  following:  "Alma — ^PoUasky  Bros.  Chat.  Mort. 
$10,000.  D.  G.,  Clothing,  and  B.  &  S."  This  item  was  wholly  false. 
R.  G.  Dun  &  Co.  were  non-residents;  .  .  .  Minchener  was  general 
manager  of  a  district  of  the  Michigan  business,  and  was  located  at 
Detroit.  .  .  .  Minchener  based  his  defense  upon  two  groimds:  (1) 
That  the  communication  was  privileged.  .  .  .  The  trial  Court  took  the 
case  from  the  jury,  and  directed  a  verdict  for  defendant  upon  the 
ground  that  Minchener  was  not  liable.  • 

Henry  M,  Dtiffieldf  for  appellants. 

Dickinson,  Thurber  &  Stevenson,  for  defendant. 

Champlin,  C.  J.  [after  stating  the  facts  as  above].  Was  the  no- 
tification sheet,  which  was  sent  to  all  subscribers,  a  privileged  com- 
munication? In  Bacon  v.  Railroad  Co.  [ante,  No.  900],  I  discussed 
the  subject  of  privilege  in  actions  for  libel,  and  shall  not  go  over  the 
ground  again.  I  adhere  to  what  I  there  said,  both  as  to  absolute  and 
qualified  privilege.  There  is  no  foundation  for  the  claim  that  the 
libel  set  forth  in  the  declaration  is  absolutely  privileged.  The  question 
is,  Do  the  facts  of  this  case  bring  the  publication  within  the  class  of 
communications  which  are  qualifiedly  privileged?  Qualified  privilege 
extends  to  all  communications  made  bona  fide  upon  any  subject- 
matter  in  which  the  party  communicating  has  an  interest,  or  in  refer- 
ence to  which  be  has  a  duty>  to  a  person  having  a  corresponding  in- 
terest or  duty;  and  embraces  cases  where  the  duty  is  not  a  legal  one, 
but  is  of  a  moral  or  social  character,  of  imperfect  obUgatibn.  Bacon 
V.  Railroad  Co.,  66  Mich.  170,  and  cases  cited.  The  mercantile  agency 
does  not  stand  in  such  relation,  either  of  interest  or  duty,  with  its 
subscribers  generally  that  communications  from  it  to  them  generally 
are  privileged.  Exceptions  exist  in  relation  to  those  persons  who  are 
interested  in  obtaining  the  particular  information,  and  to  whom  it  is 
furnished  upon  special  request.  To  this  extent,  and  no  further,  are 
such  communications  protected  by  a  qualified  privilege. 
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Consider  for  a  moment  the  relation  of  the  mercantile  agency  to  its 
subscribers.  It  undertakes  to  furnish  them,  for  a  consideration  paid 
in  advance,  such  information  relative  to  the  responsibility  and  credit 
of  merchants  and  others  as  it  obtains  from  its  sub-agents,  servants, 
and  correspondents,  without  guaranteeing  the  accuracy,  reliability,  or 
correctness  of  such  information,  or  being  responsible  for  any  loss 
caused  by  the  neglect  of  its  agents  and  servants,  or  for  their  want  of 
verity.  It  expressly  stipulates  that  it  wiU  not  reveal  to  such  sub- 
scribers the  sources  of  its  information,  nor  the  names  of  the  persons 
from  whom  it  received  it,  and  requires  a  pledge  from  the  subscribers 
that  they  will  never,  under  any  circumstances,  communicate  to  the 
persons  reported  the  information  received  concerning  them  from  the 
mercantile  agency.  It  also  adopts  measures  to  prevent  the  particular 
communities  from  ascertaining  the  name  or  identity  of  the  person 
reporting  the  standing  of  business  men  in  that  community.  These 
secret  and  inquisitorial  agencies  ramify  every  part  of  the  United  States 
and  the  Dominion  of  Canada,  and  possess  the  power  of  destroying 
with  falsehood  or  calumny  the  credit  of  any  business  man  in  the  coun- 
try, and  of  bringing  him  to  bankruptcy  and  ruin.  To  hold  such  vast 
secret  inquisitions  exempt  from  liability  for  false  publications  respect- 
ing the  character  and  standing  of  a  business  man  would  be  to  sanction 
the  highest  injustice.  The  business  man's  integrity,  his  reputation 
for  fair  and  honest  dealing,  h)s  prosperity  in  the  transaction  of  his 
business,  are  of  the  utmost  importance  to  him,  and  are  oftentimes  his 
best  capital  with  which  to  carry  on  his  business.  Commercial  credit  is 
based  upon  confidence,  and  all  know  upon  how  frail  foundation  com- 
mercial confidence  is  builded.  A  breath  of  suspicion  may  destroy  it. 
Confidence  is  withdrawn,  and  the  party  is  ruined.  And  so,  in  a  broader 
field,  a  breath  of  suspicion  is  directed  against  the  public  credit,  sus- 
picion gives  place  to  rumors  of  disaster,  rumors  disseminated  under- 
mine the  general  confidence,  and  a  panic  is  the  result.  On  the  other 
hand,  these  same  commercial  agencies,  which  always  have  their  fingers 
upon  the  business  pulse  of  the  country,  are  a  most  potent  factor  in 
keeping  up  public  confidence.  They  issue  their  manifestoes  of  encour- 
agement, and  scatter  them  broadcast  over  the  land.  They  are  read 
by  the  business  men  of  the  country.  The  newspapers  assist  the  cir- 
culation among  all  classes  of  people,  and  public  confidence  is  strength- 
ened, or,  at  least,  fears  of  disaster  are  allayed.  In  this  they  exert 
a  strong  induence  for  good,  and  are  recognized  institutions  in  carrying 
on  the  business  of  the  country.  But  they  are  also  potent  for  evil  to 
the  individual.  They  send  out  their  notification  sheets  containing 
a  false  statement  respecting  a  particular  x>erson,  and  he  is  undone, — 
no  one  will  trust  him,  and  all  claims  are  pressed  for  immediate  pay- 
ment. His  business  character  is  sullied,  confidence  is  withdrawn, 
and  his  business  career  has  received  a  blow  which  it  will  require  a  long 
time  to  repair. 
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The  notification  sheet  containing  the  false  statement  respecting 
the  acts  of  Pollasky  Bros,  was  not  alone  sent  to  those  who  were  deal- 
ing with  them  and  extending  them  credit,  but  to  between  six  and 
seven  hundred  subscribers  in  Michigan,  and  others  residing  out  of  the 
State,  from  some  of  whom  they  might  wish  to  purchase  goods  upon 
credit,  and  this  without  any  request  being  made  to  be  informed  of  the 
standing  or  credit  of  Pollasky  Bros.;  and  others  of  whom,  and  by  far 
the  greater  number,  were  engaged  in  different  lines  of  business,  and 
were  in  no  manner  interested  in  knowing  their  standing  or  financial 
ability  or  business  integrity.  To  all  such  the  communication  Was  not 
privileged.  It  cannot  be  said  that  a  blacksmith,  a  saw-mill  and  lumber 
dealer,  a  furniture  manufacturer,  a  dealer  in  hardware,  a  chemist, 
mineral  water  bottlers,  butchers,  book  agents,  physicians,  or  druggists, 
or  those  in  other  business  mentioned  in  the  notification  sheets  who  are 
not  engaged  in  the  wholesale  or  retail  dealing  in  dry  goods,  clothing, 
or  boots  and  shoes,  are  at  all  interested  in  the  business  standing  of  a 
dealer  in  dry  goods,  clothing,  and  boots  and  shoes.  No  Court  has  gone 
so  far  as  to  hold  that  all  communications  made  by  a  mercantile  agency 
to  its  subscribers,  if  made  in  good  faith,  but  made  generally,  without 
request,  or  to  those  not  inquiring  concerning  or  interested  in  knowing 
the  condition  and  financial  standing  of  a  person,  are  privileged.  On 
the  contrary.  Courts  have  uniformly  held  that  privilege  does  not  ex- 
tend to  false  publications  made  to  patrons  who  have  no  such  interest 
in  the  subject-matter,  Goldstein  v.  Foss,  2  Car.  &  P.  252  (12  E.  C.  L. 
656);  Com.  v.  Stacey,  8  Phila.  617;  Taylor  v.  Church,  8  N.  Y.  452; 
Onnsby  «.  Douglass,  37  Id.  477;  Sunderlin  v.  Bradstreet,  46  Id.  188; 
King  V.  Patterson,  49  N.  J.  Law,  417;  Bradstreet  Co.  v.  Gill,  72  Tex. 
115;  Johnson  v.  Bradstreet  Co.,  77  Ga.  172;  Erber  v.  Dun  &  Co., 
12  Fed.  Rep.  526;  and  see  26  Amer.  Law  Reg.  (n.  s.)  681,  and  28  Id. 
259. 

It  was  strongly  urged  upon  us  at  the  hearing  that  we  should  adopt 
the  able  opinion  of  Van  Syckel,  J.,  in  which  he  dissents  from  the 
majority  of  the  Court  in  King  v.  Patterson  [infra,  No.  919],  in  which 
he  goes  the  whole  extent  of  giving  immunity  to  commercial  agencies 
for  all  publications  made  in  good  faith  to  their  subscribers,  whether 
true  or  false.  In  his  desire  to  keep  abreast  of  the  progressive  state  of 
society  and  the  new  and  varying  conditions  that  may  arise  in  the  prog- 
ress of  the  age,  he  has  entirely  overlooked  the  rights  of  the  individual, 
forgetting  that  ''society  is  organized  and  courts  established  for  the 
protection  of  the  rights  of  individuals."  It  is  all  very  well  to  advance 
the  interests  of  the  wholesale  dealers  as  a  class,  and  afford  them  in- 
formation which  will  reasonably  protect  them  from  loss.  But  there  b 
no  principle  of  justice  or  of  law  which  requires  this  to  be  done  at  the 
expense  of  the  individual.  It  would  be  a  harsh  and  tyrannical  rule 
that  would  protect  one  person  from  loss  at  the  pecuniary  ruin  of  an- 
other.   The  welfare  of  society  does  not  require  that  a  few  great  whole- 
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sale  dealers  shall  thrive  by  the  sacrifice  of  many  or  of  any  small  pur- 
chasers. .  .  . 

The  judgment  must  be  reversed,  and  a  new  trial  granted.  The  other 
justices  concurred. 

919.  King  v.  Patfebson.  (1887.  49  N.  J.  L.  417, 438.)  Van  Syckbl,  J. 
(dissenting).  .  .  .  The  underlying  principle  of  the  many  cases  cited,  in  my 
judgment,  condemns  Sunderlin  v.  Bradstreet,  46  N.  Y.  188,  and  Erber  v.  Dun, 
12  Fed.  526,  and  extends  the  rule  of  privilege  to  all  conunimicationB,  spoken 
or  written,  bona  fide,  in  the  performance  of  what  may  reasonably  be  considered 
a  duty  to  the  public  or  to  an  individual,  and  also  to  conununications  required 
by  a  common  interest,  or  by  the  relation  in  which  the  persons  between  whom 
the  communication  is  made  stand  to  each  other.  .  .  .  Where  inquiry  is  made 
of  the  master  by  one  person  at  the  solicitation  of  another,  and  where  a  trades- 
man inquires  as  to  the  responsibility  of  persons  he  may  hope  will  some  time  offer 
to  deal  with  him,  although  he  has  no  direct  present  interest  in  them,  communi- 
cations in  reply  seem  to  be  clearly  within  the  principle  of  the  protecting  rule. 
.  .  .  Every  man  who  has  merchandise  to  sell  is  to  some  extent  interested  in 
knowing  how  every  man  in  the  coimtry  stands  in  credit.  Though  one  is  not  a 
customer  to-day,  he  may  be  to-morrow.  Orders  are  given  by  letter,  by  tele- 
gram, by  telephone,  or  in  person,  requiring  immediate  response.  It  involves 
the  use  of  the  mercantile  agency  sheets,  the  loss  of  the  customer,  or  the  risk 
of  selling  blindly.  The  subscribers  to  the  commercial  agency  in  effect  say  to 
it:  "We  have  an  interest  in  knowing  the  financial  condition  of  all  business  men 
whose  standing  you  report;  we  assure  you  of  oiur  good  faith  by  being  willing 
to  pay  you  for  that  information,  and  we  pledge  ourselves  to  receive  it  as  a  con- 
fidential communication.*'  These  circumstances,  repellent  of  the  presumption 
of  malice,  constitute  the  substance  and  essence  of  privileged  communications. 
How,  under  these  conditions,  can  the  obligation  be  imposed  upon  the  agency 
to  make  sure  that  the  subscriber  has  a  present  interest  in  the  persons  reported, 
without  narrowing  the  privilege  which  has  operated  as  a  shield  in  the  many 
cases  referred  to?  Business  methods  have  changed;  every  department  of 
human  activity  is  marked  by  progress.  There  must  be  a  correct  apprehension 
of  legal  principles  as  they  apply  to  a  progressive  state  of  society,  if  we  would 
keep  pace  with  the  march  of  events,  and  render  the  conunon  law  as  true  and 
unerring  a  guide  in  jurisprudence  to-day  as  it  has  been  in  the  past.  It  is  the 
pride  of  the  conunon  law  that  it  is  sufficiently  broad  and  elastic  to  adapt  itself 
to  the  exigencies  of  the  times,  and  to  adjust  itself  to  the  new  and  ever-varying 
conditions  that  may  arise  in  the  progress  of  the  age.  The  rule  that  a  business 
man  may  inquire  of  his  friend  or  his  neighbor  as  to  the  responsibility  of  one 
who  has  applied  for  credit  answered  well  enough  fifty  years  ago,  but  it  ia  alto- 
gether inadequate  to  the  present  requirements  of  trade  and  oonunerce.  The 
law  of  Sunderlin  v.  Bradstreet  would  even  suppress  the  prevalent  practice  in 
business  circles  of  employing  a  credit  clerk  to  ascertain  and  report  the  standing 
of  business  men  in  the  district  which  he  canvasses.  No  man  could  safely  answer 
his  inquiries,  and  the  clerk  could  not  report  to  his  employer  without  being  liable 
to  prosecution.  The  old  adjudications,  relied  upon  to  support  the  more  narrow 
rule  are  the  declarations  of  judges  whose  vision  did  not  take  in  the  widely 
different  conditions  which  prevail  in  the  affairs  of  men  of  to-day.  Thia  doc- 
trine utterly  disables  the  agency  to  become  capable  of  imparting  even  the  in« 
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formatioii  which,  it  is  conceded,  may  lawfully  be  given.  If  the  agency  may 
furnish  only  to  one  having  a  direct  interest,  how  would  any  one  dare  to  give 
the  information  to  the  agency,  for,  until  some  one  having  such  interest  has 
applied  to  the  agency,  the  communication  is  within  the  prohibited  class?  ^ 


^  [Pbobuems: 

The  plaintiff  worked  in  the  defendant's  shop,  and  was  suspected  and  accused 
by  the  d^endant  of  having  robbed'  the  till.  The  defendant  then  sent  two 
telegrams  to  the  plaintiff 's  father.  The  second  read:  '^Your  child  will  be  given 
in  charge  unless  you  reply  and  come  to-day.  She  has  taken  money  out  of  the 
till."  Was  this  prima  facie  privileged?  And,  if  so,  was  the  privilege  exceeded 
by  using  a  telegram  instead  of  a  letter?  (1874,  Williamson  v.  Freer,  L.  R.  9 
C.  P.  393.) 

The  plaintiff  had  sent  his  stock  of  goods  to  be  sold  by  auction.  At  the 
time  the  plaintiff  was  owing  a  sum  to  the  defendant,  on  a  credit  not  yet  fallen 
due.  The  defendant  sent  a  notice  to  the  auctioneer,  warning  him  not  to  sell, 
as  the  plaintiff  had  committed  an  act  of  bankruptcy  and  the  sale  would  be 
voidable.  Such  a  notice  would  be  necessary  to  prevent  a  bona  fide  purchaser 
from  getting  a  title.  In  fact,  the  plaintiff  had  not  oonunitted  an  act  of  bank- 
ruptcy. Was  the  defendant  privileged?  (1836,  Blackham  v.  Pugh,  2  C.  B. 
611.) 

The  plaintiff  was  a  telegraph  operator.  On  being  discharged  from  employ- 
ment by  the  defendant  and  on  asking  for  the  usual  '^  service  card,"  he  was 
given  one.  It  bore  the  record:  ''Dismissed;  insolent  and  abusive  to  com- 
pany's patrons."  Was  this  privileged,  as  to  its  circulation  among  employees 
in  the  process  of  compilation?  (1899,  Hebner  v.  R.  Ck>.,  78  Minn.  289,  80 
N.  W.  1128). 

The  defendant,  rector  of  S.,  was  told  by  an  intimate  friend  that  the  plain- 
tiff, a  curate  of  A.,  about  to  preach  Lenten  sermons  at  N.,  near  by,  was  guilty 
of  cheating  and  other  immorality;  and  the  friend  requested  him  to  warn  the 
rector  of  N.  against  him.  The  defendant  warned  the  rector  of  N.,  and  also 
the  rector  of  A.  (the  plaintiff's  superior)  and  that  rector's  solicitor.  The  asser- 
tlojia  were  not  founded  on  fact.  Were  they  privileged?  (1877,  Clark  v. 
Molyneux,  47  L.  J.  C.  L.  230.) 

The  defendant  was  pastor  of  a  church  in  which  M.  and  his  wife  were  mem- 
bers, and  their  daughter  sang  in  the  choir.  The  plaintiff  was  a  suitor  for  the 
daughter's  hand,  and  was  on  the  point  of  being  accepted  by  her,  and  did  in 
fact  afterwards  marry  her.  The  parents  came  to  the  defendant,  with  whom 
they  had  long  been  intimate,  stated  that  the  plaintiff  was  a  most  unsuitable 
match  for  the  daughter,  and  begged  him  to  use  his  influence  with  her.  He  did 
so,  in  a  letter,  and  for  this  libel  the  plaintiff  now  sues.  Was  it  privileged? 
(1862,  Coimt  Joannes  v.  Bennett,  5  All.  169.) 

The  defendant  was  a  parishioner  of  the  plaintiff  pastor  in  a  church  at  the 
town  of  B.  The  plaintiff  was  leaving  B.  to  accept  a  pastorate  at  H.  The  de- 
fendant wrote  to  the  church  elders  at  H.,  warning  them  against  the  plaintiff, 
and  bona  fide  making  certain  defamatory  charges.  Was  this  privileged? 
(1905,  Konkle  o.  Haven,  140  Mich.  472,  103  N.  W.  850.) 

The  defendant  was  superintendent  of  schools  in  C.  County.  The  plaintiff 
had  been  teaching  in  that  ooimty.  The  plaintiff  applied  for  a  State  certificate 
to  the  State  superintendent  of  public  instruction,  and  passed  the  examination. 
But  the  defendant  wrote  a  letter  to  the  State  superintendent,  asserting  that 
the  pkdntiff  was  ''not  of  a  good  moral  character."  Was  this  letter  privileged? 
(1910,  Tanner  v.  Stevenson,  —  Ky.  —,  128  S.  W.  878.) 

The  plaintiff  was  courting  the  defendant's  daughter.  The  defendant,  be- 
lieving the  plaintiff  to  be  of  negro  blood,  told  the  plaintiff's  friends  that  he  for 
that  reason  must  not  oome  courting  the  daughter.    The  plaintiff  in  fact  had 
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Sub-topic  C.    Pbotection  of  Pubuc  Interest 

921.  Edmund  Burkb.  Speech  on  the  Powers  of  Juries  in  Prosecutions  for 
Libel.  (1771.  Hansard's  Pari.  Hist.,  XVII,  48.)  .  .  .  Undoubtedly  the  good 
fame  of  every  man  ought  to  be  imder  the  protection  of  the  laws,  as  well  as  his  life 
and  liberty  and  proi)erty.  Good  fame  is  an  out-work,  that  defends  them  all, 
and  renders  them  all  valuable.  The  law  forbids  you  to  revenge;  when  it  ties 
up  the  hands  of  some,  it  ought  to  restrain  the  tongues  of  others.  The  good 
fame  of  government  is  the  same;  it  ought  not  to  be  traduced.  This  is  neces- 
sary in  all  government;  and,  if  opinion  be  support,  what  takes  away  this  de- 
stroys that  support. 

But  the  liberty  of  the  press  is  necessary  to  this  government.  ...  An  inquiry 
is  wished,  as  the  most  effectual  way  of  putting  an  end  to  the  clamors  and  libels 
which  are  the  disorder  and  disgrace  of  the  times.  ...  I  am  not  of  the  opinion 


no  negro  blood.  Was  this  privileged?  (1897,  Baysset  v.  Hire,  49  La.  An.  204, 
22  So.  44.) 

The  defendant  and  C.  conversed  about  a  sale  of  goods  by  C.  to  the  plaintiff. 
C.  told  the  defendant  that  the  sale  was  half  on  credit.  Whereon  the  defendant 
remarked,  ''If  you  draw  it  down  to  Bennett's  yard,  you'll  lose  it,  for  he  owes 
me  about  £25,  and  I  am  going  to  arrest  him  next  week  for  my  money,  and 
your  timber  will  help  pay  my  debt."  C.  then  broke  off  the  sale  to  the  plaintiff. 
Was  this  privileged?    (1846,  Bennett  v.  Deacon,  2  C.  B.  628.) 

The  plaintiff  was  captain  of  a  ship.  The  first  mate  was  an  old  friend  of  the 
defendant,  and  wrote  to  him  that  the  captain's  constant  drunkenness  had 
endangered  the  ship  during  its  voyage.  The  defendant  sent  the  letter  to  the 
owner  of  the  ship.  The  statements  in  the  letter  were  not  true.  Was  the 
defendant  privile^?    (1846,  Coxhead  v,  Richards,  2  C.  B.  569.) 

The  defendants,  directors  of  a  corporation,  made  a  report  to  the  stockholders 
of  the -affairs  of  the  business,  based  on  information  from  the  auditors.  The 
report  called  attention  to  a  deficit  ''which  the  manager  is  responsible  for;  his 
accounts  as  such  manager  have  been  badly  kept";  this  referred  to  the  plaintiff. 
Was  the  statement  privileged?  (1869,  Lawless  v.  Anglo-Egyptian  Cotton  Co., 
L.  R.  4  Q.  B.  262.) 

Essays: 

W.  M.  LUcy  "Privileged  Communications"  (Va.  L.  J.,  V,  1). 
Van  Vechten  Veeder,  "The  History  of  the  Law  of  Defamation"  (Select 
Essays  in  Anglo-American  Legal  History,  III,  446). 

R.  S.  Guernsey,  "When  a  Libel  is  not  a  Libel"  (Y.  L.  J.,  XX,  36). 
Clarke  B.  WhiUier,  "Mistake  in  the  Law  of  Torts"  (H.  L.  R.,  XV,  335). 

Notes: 

"Is  a  Communication  by  a  Commercial  Ag^icy  Privileged?"  (A.  L.  Reg., 
LVII,  178). 

"Malice  in  Conditionally  Privileged  Communications"  (A.  L.  Reg.,  LVII, 
243). 

"libel — Qualified  Privilege — ^Effect  of  Subsequent  Publication  in  News- 
papers" (C.  L.  R.,  XI,  183). 

"Honest  BeUef  in  Interest  or  Duty  of  Recipient"  (H.  L.  R.,  VIII,  235). 

"Abuse  of  Privilege:  Intermediate  Agencies"  (H.  L.  R.,  XIII,  403). 

"Failure  to  use  Due  Care:  whether  Privilege  thereby  forfeited"  (H.  L.  R., 
XVI,  71). 

"Mahce  as  Rebutting  Privil^e"  (H.  L.  R.,  XVI,  147). 

"Privileged  Communications:  Information  supplied  by  a  Commercial  Agency 
at  Subscriber's  Request"  (H.  L.  R.,  XXII,  62,  455) J 
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of  thoee  gentlemen  who  are  against  disturbing  the  public  repose;  I  like  a  clamor 
where  there  is  an  abuse.  The  fire-bell  at  midnij^t  disturbs  your  sleep,  but  it 
keeps  you  from  being  burned  in  your  bed.  The  hue  and  cry  alarms  the  county, 
but  it  preserves  all  the  property  of  the  province.  All  these  clamors  aim  at  re- 
dress. But  a  clamor  made  merely  for  the  purpose  of  rendering  the  people  dis- 
contented with  their  situation,  without  an  endeavor  to  give  them  a  practical 
remedy,  is  indeed  one  of  the  worst  acts  of  sedition.  .  .  .  My  Lord  Coke  says  it 
was  an  aphorism  continually  in  the  mouth  of  a  great  sage  of  the  law,  ''Blessed 
be  not  the  complaining  tongue,  but,  blessed  be  the  amending  hand." 

922.  Henbt,  Lord  Bbougham.  Eaaay  on  Erskine.  (1811.  Works,  Edin- 
burgh ed.,  1872,  Vol.  VII,  p.  216.)  The  speech  which  we  are  inclined  to  rank 
the  next  in  importance,  but  the  first  in  oratorical  talent,  and  happily  the  most 
accurately  reported  and  revised,  is  the  celebrated  defense  of  Stockdale,  whose 
trial  may  be  termed  the  case  of  Libels;  for  in  it  we  have  clearly  laid  down,  and 
most  powerfully  enforced,  the  doctrine  which  now  enters  into  every  such  ques- 
tion,— wiz.,  that  if,  taking  all  the  parts  of  a  composition  together,  it  shall  not 
be  found  to  exceed  the  bounds  of  a  free  and  fair  discussion, — so  far  as  a  regard 
to  good  order,  the  peace  of  society,  and  the  security  of  the  government  requires, 
but  so  free  as  the  nature  of  our  happy  constitution,  and  the  unalienable  right 
of  Englishmen  to  canvass  public  affairs,  allows; — if,  in  short,  the  discussion  be, 
upon  the  whole,  sufficiently  decent  in  its  language,  and  peaceable  in  its  import, 
although  marked  with  great  freedom  of  opinion,  and  couched  in  terms  as  ani- 
mated as  a  free  man  can  use  on  a  subject  that  interests  him  deeply; — although 
even  a  great  share  of  heat  should  be  foimd  in  the  expression,  and  such  invective 
as,  surpassing  the  bounds  of  candor  and  of  charity,  can  only  be  excused  by 
the  violence  of  honest  feelings; — ^nay,  although  detached  passages  may  be 
pitched  upon,  in  their  nature  and  separate  capacity  amounting  to  libels:-** 
yet  these  shall  also  be  overlooked,  and  the  defendant  acquitted,  on  the  igroimd 
that  he  has  only  used  the  grand  right  of  political  discussion  with  uncommon 
vehemence.  This  great  doctrine,  now  on  the  whole  generally  received,  was 
first  fully  expounded  in  the  defense  of  Stockdale;  and  it  forms  obviously  the 
foundation  of  whatever  is  more  than  a  mere  name  in  the  Uberty  of  the  press — 
the  first  and  proudest  preeminence  of  this  country  over  all  the  rest  of  Europe. 

While  the  trial  of  Mr.  Hastings  was  going  on,  Mr.  Stockdale,  a  bookseller 
in  London,  published  a  pamphlet,  written  by  the  late  Mr.  Logan,  one  of  the 
ministers  of  Leith,  and  a  gentleman  of  very  distinguished  genius.  It  was  a  de- 
fense of  Mr.  [Warren]  Hastings;  and  in  the  course  of  it  the  author  was  led  into 
several  reflections  upon  the  conduct  of  the  managers,  which  the  House  of  Com- 
mons deemed  highly  contemptuous  and  Ubelous.  The  language  of  certain 
passages  was  indeed  rather  free  and  offensive.  The  charges  against  Mr.  Hast- 
ings were  said  to  ''originate  from  misrepresentation  and  falsehood."  .  .  .  This 
pamphlet  made  a  considerable  impression  on  the  public  mind.  .  .  .  Mr. 
Stockdale,  the  publisher,  was  accordingly  tried  on  an  information  filed  by  the 
Attomey-Oeneral  ex  officio.  The  passages,  of  which  we  have  just  given  a 
summary,  were  set  forth,  and  stated  as  libelous.  The  fact  of  pubfication  was 
admitted;  and  Mr.  Erskine  then  delivered  the  finest  of  all  his  orations.  ...  It 
is  justly  regarded,  by  all  English  lawyers  as  a  consummate  specimen  of  the 
art  of  addressing  a  jury; — as  a  standard,  a  sort  of  precedent  for  treating  cases 
of  Hbel,  by  keeping  which  in  his  eye  a  man  may  hope  to  succeed  in  special 
pleading  his  client's  case  within  its  principle^  who  is  destitute  of  the  talent 
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required  even  to  comprehend  the  other  and  higher  merits  of  his  originaL  .  .  • 
We  shall  venture  to  reconunend  this  exquisite  specimen  of  Mr.  Erskine's  powers, 
by  extracting  a  few  passages  almost  at  random.  .  .  .  After  the  passage  just 
quoted,  he  contends  (always  taking  care  to  protest  against  the  innuendoes  in 
every  particular)  that,  though  a  man  in  the  situation  of  the  author  should 
happen,  in  a  long  work,  to  use  one  or  two  intemperate  expressions,  he  must 
not,  on  this  account,  be  ''subjected  to  infamy."  ''If,"  says  he,  ''this  severe 
duty  were  binding  on  your  consciences,  the  liberty  of  the  press  would  be  but 
an  empty  soimd;  and  no  man  could  venture  to  write  on  any  subject,  however 
pure  his  purpose,  without  an  attoriiey  at  one  elbow  and  a  counsel  at  the  other." 
This  leads  to  another  of  those  highly  wrought,  and  yet  argumentative  passages, 
which  so  eminently  distinguish  this  oration: — 

"From  minds  thus  subdued  by  the  terrors  of  punishment  there  could  issue 
no  works  of  genius  to  expand  the  empire  of  human  reason,  nor  any  masterly 
compositions  on  the  general  nature  of  government,  by  the  help  of  which  the 
great  conunonwealths  of  mankind  have  founded  their  establishments;  much 
less  any  of  those  useful  applications  of  them  to  critical  conjunctures,  by  which, 
from  time  to  time,  our  own  constitution,  by  the  exertions  of  patriot  citizens, 
has  been  brought  back  to  its  standard.  Under  such  ^rors  aU  the  great  lights 
of  science  and  civilization  must  be  extinguished;  for  men  cannot  communicate 
their  free  thoughts  to  one  another  with  a  lash  held  over  their  heads.  It  is  the 
nature  of  everything  that  is  great  and  useful,  both  in  the  animate  and  inani- 
mate world,  to  be  wild  and  irregular, — and  we  must  be  contented  to  take  them 
with  the  alloys  which  belong  to  them,  or  live  without  them.  Genius  breaks 
from  the  fetters  of  criticism,  but  its  wanderings  are  sanctioned  by  its  majesty 
and  wisdom  when  it  advances  in  its  path: — subject  it  to  the  critic,  and  you 
tome  it  into  dullness.  Mighty  rivers  break  down  their  banks  in  the  winter, 
sweeping  away  to  death  the  flocks  which  are  fattened  on  the  soil  that  they  fer- 
tilize in  the  summer:  the  few  may  be  saved  by  embankments  from  drowning, 
but  the  flock  must  perish  for  hunger.  Tempests  occasionally  shake  our  dwell- 
ings, and  dissipate  our  commerce;  but  they  scourge  before  them  the  lazy  ele- 
ments, which  without  them  would  stagnate  into  pestilence.  In  like  manner 
Liberty  herself,  the  last  and  best  gift  of  God  to  his  creatures,  must  be  taken 
just  as  she  is;  you  might  pare  her  down  into  bashful  regularity,  and  shape  her 
into  a  perfect  model  of  severe  scrupulous  law;  but  she  would  then  be  liberty 
no  longer;  and  you  must  be  content  to  die  imder  the  lash  of  this  inexorable 
justice  which  you  had  exchanged  for  the  banners  of  Freedom."  .  .  . 

923.  Jameb  Bbtob.  The  American  CommonweaUh,  (1888.  Vol.  11,  Ch. 
LXXIX,  pp.  232,  325.)  Organs  of  Public  Gpinion.  How  does  this  vague 
fluctuating  complex  thing  we  call  public  opinion — omnipotent  yet  indetermi- 
nate, a  sovereign  to  whose  voice  every  one  listens,  yet  whose  words,  because 
he  speaks  with  as  many  tongues  as  the  waves  of  a  boisterous  sea»  it  is  so  hard 
to  catch — how  does  public  opinion  express  itself  in  America?  .  .  .  The  press, 
and  particularly  the  newspaper  press,  is  of  course  the  chief  organ  of  opinion.  .  .  . 
Newspapers  are  powerful  in  three  ways — as  narrators,  as  advocates,  and  as 
weathercocks.  They  report  events,  they  advance  arguments,  they  indicate 
by  their  attitude  what  those  who  conduct  them  and  are  interested  in  thdr  cir- 
culation take  to  be  the  prevailing  opinion  of  their  readers.  In  the  first  of  these 
regards  the  American  press  is  the  most  active  in  the  world.  Nothing  esci^jes  it 
which  can  attract  any  class  of  readers.    It  does  not  even  confine  itself  to  events 
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that  have  happened,  but  is  apt  to  describe  othezs  which  may  possibly  have 
happened,  however  slight  the  evidence  for  them;  ''pariter  facta  atque  infecta 
canebat."  .  .  .  Jomnalists  working  under  keen  competition  and  in  unceasing 
haste  are  disposed  to  take  their  chance  of  the  correctness  of  the  information 
they  receive. 

Some  hann  there  is,  but  probably  more  good.  ...  If  the  heedlessness  of 
the  press  sometimes  causes  pain  to  the  innocent,  it  does  a  great  and  necessary 
service  in  exposing  evil-doers,  many  of  whom  would  escape,  were  it  never  to 
speak  except  upon  sufficient  evidence.  It  is  a  watch-dog  whose  noisy  bark 
must  be  tolerated,  even  when  the  person  who  approaches  has  no  bad  intent. 
No  doubt  charges  are  so  promiscuously  and  often  so  lightly  made  as  to  tell  less 
than  they  would  in  a  country  where  the  law  of  libel  waa  more  frequently  ap- 
pealed to.  .  .  .  What  struck  me  was  that  in  America  a  leading  article  carries 
less  weight  of  itself,  being  discoimted  by  the  shrewd  reader  as  the  sort  of  thing 
which  the  paper  must  of  course  be  expected  to  say,  and  is  effective  only  when 
it  takes  hold  of  some  fact  (real  or  supposed),  and  hammers  it  into  the  public 
mind.  This  is  what  the  unclean  politician  has  to  fear.  Mere  abuse  he  does  not 
care  for,  but  constant  references  to  and  comments  on  misdeeds  of  which  he 
cannot  clear  himself  tell  in  the  long  run  against  him.  .  .  . 

Public  opinion  is  a  sort  of  atmosphere,  fresh,  keen,  and  full  of  sunlight, 
like  that  of  the  American  cities,  and  this  sunlight  kills  many  of  those  noxious 
germs  which  are  hatched  where  politicians  congregate.  That  which,  varying 
a  once  famous  phrase,  we  may  call  the  genius  of  universal  publicity,  has  some 
disagreeable  results,  but  the  wholesome  ones  are  greater  and  more  numerous. 
Selfishness,  injustice,  cruelty,  tricks,  and  jobs  of  all  sorts  shun  the  light;  to 
expose  them  is  to  defeat  them.  No  serious  evils,  no  rankling  sore  in  the  body 
politic,  can  remain  long  concealed,  and,  when  disclosed,  it  is  half  destroyed.  .  .  . 
Opinion  declares  itself  legally  through  elections.  But  ppinion  is  at  work  at 
other  times  also,  and  has  other  methods  of  declaring  itself.  It  secures  full 
discussion  of  issues  of  policy  and  of  the  characters  of  men.  It  suffers  nothing 
to  be  concealed.  ...  It  is  the  existence  of  such  a  public  opinion  as  this,  the 
practice  of  freely  and  constantly  reading,  talking,  and  judging  of  public  affairs 
with  a  view  to  voting  thereon,  rather  than  the  mere  possession  of  political 
rights,  that  gives  to  popular  government  that  educative  and  stimulative  power 
which  is  so  frequentiy  claimed  as  its  highest  merit. 

924.  Francis  Libber.  Manual  of  Political  Ethics.  (1875.  2d  ed.,  Vol.  I, 
p.  187.)  .  .  .  As,  however,  free  utterance  is  an  equally  important  right,  and 
as  society  and  consequentiy  each  individual  has  the  greatest  interest  in  free 
discussion,  without  which  no  advance  in  civilization  is  possible,  it  is  exceedingly 
difficult  to  ascertain  the  precise  limits  between  the  two,  and  various  nations 
have  of  course  differed  very  materially  upon  this  point.  The  following  are 
some  general  rules:  .  .  .  The  more  an  attack  upon  a  man  is  directed  against 
his  capacity,  skill,  or  performance  of  duty  as  the  means  of  maintaining  himself 
or  aoquiring  property,  the  more  it  requires  the  action  of  the  State.  This  is 
perhaps  chiefly  on  the  ground  that  the  State  shall  protect  my  property  and  my- 
s^  in  the  process  of  acquiring  it.  Yet  the  previous  rule  holds,  that,  if  the 
charge  carries  its  possible  remedy  with  it,  it  does  not  so  much,  if  at  all,  require 
public  action.  If  a  person  charges  a  physician  with  being  a  quack,  it  is  a  seri- 
ous attack;  but  if  a  reviewer  says  that  a  physidan,  in  the  reviewed  book,  has 
shown  himself  a  quack,  and  gives  the  facts  by  which  he  thinks  to  support  his 
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charge,  the  same  necessity  does  not  exist.  A  professor  of  a  university  depends 
for  support  upon  his  capacity;  but,  if  a  person  sa3rs  he  knows  no  more  than  his 
freshmen,  he  has  ample  means  of  proving  the  contrary.  The  more  definite 
the  charge,  and  the  more  it  implies  a  crime  or  gross  immorality,  the  more  it 
requires  to  be  repressed.  It  is  a  very  serious  charge  against  a  whole  cabinet 
of  the  Engtish  Crown  that  all  the  members  are  ''shabby,  dlly,  truckling,  and 
fomenting  revolt,"  as  thousands  of  times  the  Melbourne  administration  were 
called;  but  what  is  ''shabby,  silly"?  As  to  "fomenting  revolt,"  their  conduct 
is  public,  let  them  abide  by  it.  But,  when  Mr.  O'Connell  publicly  charged  the 
Tory  oonmiittees  of  the  Commons  with  "foul  perjury,"  they  were  right  to  take 
up  the  matter,  if  they  felt  a  clear  conscience.  Had  he  stated  at  once  why  be 
charged  them  so,  the  case  would  not  have  been  so  urgent,  according  to  the  rule 
given,  as  the  first. ^ 

(1)     Definite  Public  Inter eM 

925.    LAKE  v.  KING 

King's  Bench.    1668 

1  WfftB,  Sound.  131  h 

Action  upon  the  case  for  printing  and  publishing  a  scandalous  libel 
of  the  plaintiff  Lake,  by  the  defendant  King.  The  plaintiff  declared 
that  for  the  last  six  years  he  was  a  doctor  of  laws,  and  vicar  general 
to  the  bishop  of  Lincoln  throughout  the  whole  diocese,  in  which  ofi&ce 
he  had  demeaned  himself  justly  and  uncomiptly,  without  any  ex- 
tortion, corruption,  or  oppression;  yet  the  defendant  on  the  first  day 
of  December,  in  the  eighteenth  year  of  the  reign  of  the  now  King, 
caused  to  be  printed  and  delivered,  published  and  dispersed  to  divers 
subjects  of  our  said  lord  the  now  King,  a  certain  false,  malicious,  and 
scandalous  libel  of  the  plaintiff,  in  the  execution  of  his  office,  in  this 
form,  viz.,  "  To  the  honorable  the  committee  of  Parliament  for  griev- 
ances, the  humble  petition  of  Edward  King,  of  Gray's  Inn,  in  the 
county  of  Middlesex,  esquire,  showeth,"  etc.  (and  in  fact  the  petition 
charged  the  plaintiff  with  many  horrible  and  great  abuses,  such  as 
extortion,  oppression,  vexation,  and  other  misdemeanors  in  his  office), 
whereas  in  truth  (as  the  plaintiff  averred)  all  the  matter  contained  in 
the  said  libel  was  false  and  malicious,  to  the  damage  of  the  plaintiff,  etc. 

The  defendant  pleaded  in  bar  that  the  matter  contained  in  the 
petition  was  true,  and  showed  how  in  some  particulars.  Wherefore 
the  defendant  said  that  upon  the  last  day  of  November,  in  the  eight- 
eenth year  aforesaid,  he  caused  to  be  written  and  engrossed  the  said  pe- 
tition in  the  said  declaration  specified,  and  delivered  the  said  petition, 
containing  the  said  matter  as  aforesaid,  to  a  committee  then  and  there 
constituted  and  appointed,  by  the  Commons  then  and  there  assembled 

1  [See  also  Sir  /.  F.  Stephen,  "History  of  the  Criminal  Law,"  III,  Ch,  24, 
pp.  29S-384.] 
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in  Parliament,  to  hear  and  examine  the  grievances  of  this  realm  of 
England,  which  said  committee  then  and  there  had  full  power  and 
authority  to  hear  and  examine  grievances  of  this  kind;  by  which  said 
committee  the  said  Edward  Lake  afterwards,  to  wit,  on  the  same  day 
and  year,  at  Westminster  aforesaid,  was  summoned  to  appear  and 
give  an  account  to  the  same  committee  of  the  matters  contained  in 
the  said  petition.  And  the  said  defendant  further  saith  that  he, 
for  the  better  manifestation  of  the  grievances  contained  in  the  said 
petition,  afterwards,  to  wit,  on  the  said  first  day  of  December,  in  the 
eighteenth  year  aforesaid,  at  Westminster  aforesaid,  caused  the  said 
petition  to  be  printed,  and  then  and  there  delivered  the  same  to  divers 
subjects  of  oiu*  lord  the  now  King,  being  members  of  the  said  com- 
mittee, according  to  custom  used  by  others  in  that  behalf,  and  approved 
of  by  the  members  of  the  said  committee;  which  is  the  same  printing, 
publishing,  and  dispersing  of  the  writing ,  whereof  the  said  plaintiff 
above  now  complains  against  him.  And  this,  etc.,  wherefore,  etc. 
To  which  plea  the  plaintiff  demurred  in  law.  And  this  case  was  often- 
times debated. 

And  it  was  agreed  that  the  exhibiting  of  the  petition  to  a  committee 
of  Parliament  was  lawful,  and  that  no  action  lies  for  it,  although  the 
matter  contained  in  the  petition  was  false  and  scandalous,  because 
it  is  in  a  summary  course  of  justice,  and  before  those  who  have  power 
to  examine  whether  it  be  true  or  false.  But  the  question  was  whether 
the  printing  and  publishing  of  it,  in  the  manner  alleged  by  the  defend- 
ant in  his  plea,  was  justifiable  or  not?  And  it  was  argued  that  it  was 
not  justifiable.  For,  if  it  were,  then,  under  a  pretense  of  proceeding  in 
a  course  of  justice,  a  libel  might  be  printed,  published,  and  dispersed 
of  any  man  throughout  the  whole  kingdom,  and  yet  he  should  have 
no  remedy;  and,  therefore,  it  was  said  that,  although  the  exhibiting 
of  the  said  petition  was  lawful,  yet  the  printing  of  it  was  a  publication 
of  it  to  all  the  world,  which  is  not  lawful  to  be  done  in  any  case.  And 
of  such  opinion  Kelynge,  C.  J.,  in  his  lifetime,  seemed  to  be  strongly. 
But  TwYSDEN,  J.,  was  of  a  contrary  opinion,  because  it  is  no  more  than 
if  the  defendant  had  employed  several  clerks  to  write  as  many  copies 
as  he  has  now  printed.  .  .  . 

And  after  this  case  had  depended  twelve  terms,  now  this  term  judg- 
ment was  given  for  the  defendant  by  Hale,  C.  J.,  Twtsden,  and 
Rainsford,  upon  this  point,  namely,  that  it  was  the  order  and  course 
of  proceedings  in  Parliament  to  print  and  deliver  copies,  etc.,  whereof 
they  ought  to  take  judicial  notice. 

Sir  William  Jones,  counsel  for  the  plaintiff,  and  Saunders,  for  the 
defendant* 
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926.  THORN  t.  BLANCHARD 
Court  of  Errors  of  New  York.    1809 

5  Johns.  50S 

This  cause  came  before  the  Court  on  a  writ  of  error  from  the  Supreme 
Court.  The  present  defendant  in  error  brought  an  action  for  a  libe!, 
in  the  court  below,  against  the  plaintiff  in  error.  .  .  .  The  defendant 
pleaded  not  guilty,  and  the  cause  was  tried  the  27th  of  October,  1807, 
at  the  sittings  in  Albany,  before  Mr.  Ch.  J.  Kent. 

At  the  trial,  the  defendant  in  error  produced  in  evidence  a  petition 
signed  by  the  plaintiff  in  error,  and  set  forth  in  the  declaration;  and 
proved,  by  a  clerk  in  the  of&ce  of  the  secretary  of  state,  that  the  same 
petition  was  found  amongst  the  files  of  the  Council  of  appointment, 
deposited  in  the  secretary's  office;  and  it  was  admitted,  that  the  same 
petition,  while  the  defendant  in  error  was  district  attorney,  was  read 
in  the  Council  of  appointment,  immediately  preceding  the  plaintiff's 
removal.  The  petition  is  as  follows:  ''To the  honourable  Council  of 
appointment  of  the  state  of  New  York.  We,  the  undersigned,  inhabi- 
tants of  the  county  of  Washington,  humbly  represent,  that  the  manner 
in  which  the  public  prosecutions  have  been  managed  by  the  present 
district  attorney  is  highly  improper.  That,  in  our  opinion,  a  number 
of  indictments  have  been  found  by  the  influence  of  the  district  attorney, 
who,  at  the  time,  was  actuated  by  improper  motives.  That  malice 
towards  some,  and  the  emoluments  arising  from  the  public  prosecu- 
tions in  other  cases,  have  given  rise  to  many  indictments.  Your  peti- 
tioners, therefore,  pray,  that  Anthony  I.  Blanchard,  the  present  dis- 
trict attorney,  may  be  removed  from  that  office."  .  .  .  The  chief 
justice  decided  that  the  matters  so  produced  and  given  in  evidence 
on  the  part  of  Anthony  I.  Blanchard  were  sufficient  to  entitle  him  to 
maintain  his  action.  .  .  .  On  the  bill  of  exceptions  the  writ  of  arror 
was  brought. 

Ru88el,  counsel  for  the  plaintiff  in  error,  stated  two  grounds,  on 
which  they  contended  the  judgment  below  ought  to  be  reversed.  (1) 
Because  the  Council  of  appointment,  to  whom  the  petition  was  addressed, 
had  competent  power  to  examine  the  charges  exhibited  against  the 
defendant  in  error;  and  that  to  address  a  petition  to  the  Council  of 
appointment  for  the  removal  of  an  officer,  the  tenure  of  whose  office  is 
during  the  pleasure  of  the  Council,  cannot  be  deemed  libellous.  (2) 
To  constitute  a  libel,  implied  or  express  malice  must  be  shown.  .  .  . 
The  Council  having  competent  authority  to  inquire  into  the  truth  of 
the  charges,  and  redress  the  grievance  complained  of,  it  was  incum- 
bent on  the  defendant  in  error  to  have  shown,  on  the  trial,  express 
malice;  which  not  being  done,  the  plaintiff  in  error  was  entitl^  to 
judgment 
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Henry  and  Van  Vechten,  contra.  The  general  principles  wluch  have 
been  laid  down  by  the  counsel  for  the  plaintiff  in  error,  are  not  denied. 
...  In  Lake  v.  King,  the  complaint  made  was  to  the  committee  of 
grievances,  who  had  a  right  to  inquire  into  the  fact.  So,  if  the  plaintiff 
in  error  had  presented  a  petition  to  the  house  of  assembly,  who  have 
power  to  inquire,  and  to  impeach,  it  would  have  been  in  the  regular 
and  ordinary  course  of  justice.  But  the  Council  of  appointment  have 
no  power  analogous  to  that  of  a  court  of  justice,  or  of  the  assembly. 
They  have  power  only  to  appoint  certain  officers,  and  to  remove  such 
as  depend  on  their  pleasm*e.  ...  It  is  important  that  they  should 
have  correct  information;  that  their  minds  should  remain  unpreju- 
diced and  unbiased  by  the  representations  of  interested  persons.  They 
cannot  call  the  i>erson  accused  before  them  or  try  him;  they  cannot 
examine  witnesses,  or  enter  into  any  legal  investigation  of  the  truth 
of  the  charges.  .  .  .  Then,  we  say,  the  inquiry  is  nugatory,  and  the 
Council  is  not  the  proper  place  for  the  hearing  and  decbion  of  such 
complaints. 

Thomas  Addis  Emmet,  in  reply.  ...  In  an  ordinary  case,  where 
there  is  no  duty  to  be  performed,  or  trust  discharged,  in  bringing  a 
matter  into  the  course  of  justice,  there  the  uttering  of  defamatory 
matter  is,  prima  facie,  evidence  of  malice;  but  where  a  party  discharges 
his  duty,  in  bringing  a  thing  in  the  way  of  judicial  inquiry  and  redress, 
there  the  law  does  not  imply  malice,  but  it  must  be  proved  aliunde; 
I  say,  in  discharge  of  a  duty,  whether  of  perfect  or  imperfect  obliga- 
tion; as,  what  may  be  said  by  a  member  of  a  church,  in  the  course 
of  church  discipline.  .  .  .  Now,  the  giving  the  character  of  a  public 
officer  to  the  Council  of  appointment  does  not  go  further  than  the  cases 
which  have  been  stated;  and  as  the  plaintiff  has  only  proved  the  publi- 
cation, without  proceeding  to  show  malice,  the  action  is  not  maintained. 
.  .  .  This  case  comes  within  that  class  of  cases  which  have  been  men- 
tioned, of  memorials  or  petitions  to  persons  empowered  to  redress 
grievances.  It  is  not  requisite  that  the  persons  addressed  should  have 
power  to  send  for  witnesses,  or  to  try.  .  .  .  Express  malice,  or  want 
of  probable  cause  must  be  proved.  This  is  the  distinction  for  which  I 
contend,  and  on  which  I  rest  the  cause.  .  .  . 

The  Chancellor  [Walworth].  This  cause  comes  up  on  a  writ  of 
error  from  the  Supreme  Court.  It  presents  the  question,  whether  a 
petition  to  the  Council  of  appointment,  containing  false  allegations, 
and  praying  the  removal  of  a  public  officer,  is  good  cause  of  action, 
as  for  a  libel.  This  question  is  novel,  of  much  interest  and  importance, 
and  well  merits  a  fuller  consideration  than  the  present  occasion 
affords.  •  .  . 

The  Council  of  appointment  forms  one  of  the  great  departments  of 
government,  which  has  duties  of  a  very  important  nature  assigned  to 
it;  almost  all  the  officers  of  government  are  appointed  by,  and  hold 
their  offices  during  its  pleasure:  ...  It  is,  doubtless,  the  interest  of 


498  ni-    THE  EXCUSE  ELEMENT  No.  926 

the  public  to  have  the  door  of  information  as  widely  expanded  to  a 
body  of  this  description,  as  the  delicate  trust  confided  to  them,  and  the 
extent  of  the  objects  committed  to  their  management,  require.  .  .  . 
There  is  one  distinction,  which,  it  appears  to  me,  is  a  solid  one,  per- 
vading all  the  cases  which  have  been  cited.  I  shall  lay  it  down  as 
collected  from  them,  to  enable  the  Court  to  compare  them  with  it 
and  apply  it  to  them,  as  I  proceed  in  the  examination  of  those  cases: 
it  is  tiiis,  that  all  of  them,  the  case  from  1  Term  Rep.  520  excepted, 
are  cases  of  a  prosecution  in  a  course  of  justice,  or  a  complaint  founded 
on  private  right  or  'private  injury^  in  which  the  recovery  of  the  one,  or 
the  redress  of  the  other,  was  the  object  of  pursuit.  ...  In  the  present 
case,  no  private  right  was  attempted  to  be  asserted;  no  redress  of 
private  injury  sought,  to  which  the  summary  justice  of  removal  could 
be  applied.  It  was  not  calculated  to  correct  a  public  grievance,  unless 
that  grievance  existed. 

As  it  was  not  in  the  regular  course  of  justice,  it  was,  in  my  opinion, 
made  at  the  peril  of  the  petitioners.  ...  The  Council  may  inquire, 
but  they  possess  not  the  power  nor  are  they  constitutionally  competent 
to  examine  and  determine  upon  an  accusation,  so  as  to  produce  the 
effect  of  a  trial  at  common  law.  Their  inquiries  and  determinations 
must  necessarily  be  summary  and  prompt,  and  unaided  by  those 
powers  which  enable  courts  of  justice  to  investigate  thoroughly,  and 
decide  properly,  on  the  subject  matter.  They  cannot  compel  the 
attendance  of  witnesses,  and  even  the  officers  are  not  legally  compel- 
lable to  appear  before  them,  though  they  may  be  disposed  to  do  so, 
from  considerations  of  expediency.  The  legal  position  deducible  from 
these  premises,  and  from  the  principles  of  our  government,  in  my 
opinion,  is  that  the  Council  may  receive  every  information  relative 
to  the  conduct  of  public  officers,  necessary  to  enable  it  fairly,  impar- 
tially and  discreetly,  to  exercise  the  power  vested  in  it;  hdj  to  be  given 
at  the  peril  of  the  informant.  .  .  . 

For  these  reasons,  I  am  of  opinion,  that  the  judgment  of  the  Supreme 
Court  ought  to  be  affirmed.  .  .  . 

CuNTON,  Senator.  It  is  to  be  regretted,  that  the  hasty  decisions 
of  the  judges  at  the  circuits,  formed  and  pronounced  without  time  for 
deliberation,  and  without  an  opportunity  of  recurring  to  authorities, 
are  not,  in  all  cases,  subjected  to  a  revision  in  the  Supreme  Court, 
before  they  are  brought  to  this  forum.  Instances  then  would  not 
occur  before  us,  like  the  present;  and  we  should  not  be  necessitated  to 
review  a  decision  which  violates  the  most  sacred  and  unquestionable 
rights  of  free  citizens;  rights  essential  to  the  very  existence  of  a  free 
government;  rights  necessarily  connected  with  the  relations  of  con- 
stituent and  representative,  —  the  right  of  petitioning  for  a  redress  of 
grievances,  and  the  right  of  remonstrating  to  the  competent  authority, 
against  the  abuse  of  official  fimctions;  and  there  can  be  no  doubt,  but 
that  the  candid  and  learned  judge,  who  presided  at  the  trial  of  this 
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cause,  would  willmgly  have  availed  himself  of  an  opportunity  to  re- 
tract a  decision,  so  erroneous  in  itself,  and  so  pernicious  in  its  conse- 
quences. .  .  . 

.  .  .  There  is  a  certain  class  of  cases,  wherein  no  prosecution  for  a 
libel  wiH  lie,  though  the  matter  contained  in  it  is  false  and  scandalous; 
as  in  a  petition  to  a  committee  of  parliament;  in  articles  of  the  peace, 
exhibited  to  justices  of  the  peace;  a  presentment  of  a  grand  jury;  in  a 
proceeding  in  a  regular  course  of  justice;  in  assigning,  on  the  books  of 
a  quakers'  meeting,  reasons  for  expelling  a  member;  in  an  exposition  of 
the  abuses  of  a  public  institution,  as  in  the  case  of  the  deputy  governor 
of  Greenwich  hospital,  addressed  to  the  competent  authority  to  admin- 
ister redress.  The  policy  of  the  law  here  steps  in  and  controls  the  indi- 
vidual right  of  redress.  The  freedom  of  inquiry,  the  right  of  exposing 
malversation  in  public  men  and  public  institutions  to  the  proper 
authority,  the  importance  of  punishing  offences,  and  the  danger  of 
silencing  inquiry  and  of  affording  impunity  to  guilt,  have  all  combined 
to  shut  the  door  against  prosecutions  for  libels,  in  cases  of  that,  or  of 
an  analogous  nature.  .  .  .  The  case  before  us  is  an  application  to  the 
CoimcD  of  appointment,  for  the  removal  of  a  district  attorney,  charging 
him  with  malversation  in  office.  It  is  in  the  nature  of  a  memorial  for 
the  redress  of  grievances,  addressed  in  the  proper  channel  by  which 
such  redress  might  be  had. 

It  is  admitted  by  the  counsel  for  the  defendant  in  error,  that  if  the 
papier  had  been  addressed  to  the  house  of  assembly,  as  a  grand  inquest, 
no  action  could  be  sustained;  and  their  whole  defence  rests  upon  its 
being  sent  to  an  improper  or  incompetent  forum.  .  .  .  The  com- 
petency of  the  forum  cannot  be  disputed.  But  it  is  contended  that  it 
is  not  armed  with  the  necessary  powers  to  inquire  into  official  mal- 
versation, by  compelling  the  attendance  of  witnesses;  and  that  to 
swear  falsely  before  them  would  not  be  punishable  as  perjury.  That 
our  laws  have  not  sufficiently  provided  in  these  cases,  may  be  true; 
but  this  defect  of  legal  provision  does  not  affect  the  constitutional 
powers  of  the  Council.  In  their  investigations  of  complaints,  they 
must  take  the  best  measures  in  their  power  to  elicit  truth  and  to  dis- 
pense justice.  And  although  their  proceedings  may  be  of  a  summary 
nature,  and  not,  in  all  respects,  conformable  to  the  forms  of  judicial 
tribunals;  yet  it  is  to  be  remarked,  that  the  power  of  removal  is  not 
with  a  view  to  punish  the  man,  but  to  protect  the  public  against  the 
misconduct  of  the  oflScer;  that  it  is  exercised  over  the  officer,  not  over 
the  individual;  that  impeachment  is  a  process  of  a  different  nature, 
difficult  in  its  commencement,  slow  in  its  progress,  and  more  extensive 
in  its  punishment;  that,  under  the  most  favorable  view  of  the  case, 
for  the  defendant  in  errof,  we  must  agree,  that  our  constitution  has 
provided  for  the  removal  of  a  public  officer  in  two  ways :  by  the  Council 
of  appointment;  and  by  the  Court  for  the  Trial  of  Impeachments; 
that  the  present  complaint  was  addressed  to  the  former  forum;   and 
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that  unless  we  deny  its  power  to  expel  a  public  officer,  holding  durin^^ 
pleasure,  from  office,  we  must  admit,  that  the  grievances  complained 
of  by  the  plaintiff  and  his  coadjutors,  were  transmitted  to  the  com- 
petent and  proper  authority;  and,  whether  true  or  false,  whether 
innocent  or  malicious,  the  powerful  and  commanding  dictates  of  public 
policy  must  merge  and  extinguish  all  individual  claims,  and  all  personal 
considerations. 

The  majority  of  the  Court  being  of  this  opinion;  it  was,  thereupon, 
ordered,  adjudged  and  decreed,  that  the  judgment  given  below  be 
reversed.    Judgment  of  reversal. 


927.  GRAY  r.  PENTLAND 

Supreme  Court  of  Pennsylvania.    1815 

2S.dtR.2S 

Error  to  the  Common  Pleas  of  Allegheny  county,  in  which  bills  of 
exception  were  taken  to  the  charge  of  the  Court,  and  also  to  the  admis- 
sion of  parol  evidence  to  prove  the  contents  of  the  writing  which  was 
the  cause  of  action.  It  was  a  suit  for  a  libel  made  and  published  by 
Gray,  the  defendant,  against  Pentland,  who  was  the  prothonotary  of 
the  Court  of  Common  Pleas  of  Allegheny  county.  The  defendant 
made  a  deposition  before  a  justice  of  the  peace,  charging  the  plaintiff 
with  several  offences  in  the  transaction  of  his  official  business,  and 
concluding  with  an  allegation  that  "from  frequent  intoxication,  he 
was  unfit  to  perform  the  duties  of  his  office  with  dignity  and  pro- 
priety." This  deposition  was  sent  to  the  Governor  of  the  Common- 
wealth. On  the  trial  in  the  court  below,  the  defendant's  counsel 
requested  the  court  to  charge  the  jury,  "  that  if  it  was  made  and  sent, 
for  the  purpose  of  an  investigation  of  the  plaintiff's  official  conduct, 
and  his  fitness  for  office,  it  was  not  actionable."  The  Court  would  not 
go  to  the  extent  required,  but  gave  in  the  charge,  "  that  if  the  deposi- 
tion originated  in  malice,  and  was  destitute  of  probable  cause,  the  action 
was  "maintainable."  To  this  charge  the  defendant  excepted.  .  .  . 
A  verdict  was  given  for  the  plaintiff  for  five  hundred  dollars  damages. 
This  case  was  argued  at  September  Term,  1814. 

A.  W,  Foster,  for  the  plaintiff  in  error.  It  is  not  actionable,  to  make 
a  deposition  for  the  purpose  of  investigating  the  conduct  of  an  officer 
removable  at  the  pleasure  of  the  Governor.  He  is  the  regular  author- 
ity to  hear  and  decide  on  the  conduct  of  officers  who  hold  at  will;  and 
resembles,  in  this  respect,  a  court  of  competent  jurisdiction.  It  has 
always  been  considered,  that  charges  madewin  the  regular  course  of 
judicial  proceedings,  are  not  actionable.  .  .  . 

WUkina,  contra.  The  substance  of  the  Court's  opinion  was,  that 
where  the  charge  originated  in  malice,  without  probable  cause,  action 
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lies.  The  defendant  contends,  that  the  motive  is  not  to  be  inquired 
into;  but  we  say,  that  if  it  originated  in  malice,  it  is  actionable.  .  .  . 

TiLOHMAN,  C.  J.  On  the  trial  of  this  cause,  an  exception  was  taken 
to  the  charge  of  the  Court,  and  also  to  the  admission  of  parol  evidence, 
to  prove  the  contents  of  the  writing  which  was  the  cause  of  action. 
...  1.  It  b  a  general  rule,  that  all  allegations  made  in  the  ordinary 
course  of  judicial  proceedings,  are  not  to  be  considered  as  libels.  For 
this  there  are  two  reasons.  One,  that  it  would  be  impolitic  to  discour- 
age the  free  prosecution  of  wrongs,  public  or  private;  the  other,  that 
the  proceedings  ending  in  a  public  trial,  the  injured  party  has  an 
opportunity  of  vindicating  his  character.  .  .  .  The  deposition,  however, 
of  which  the  plaintiff  complains,  was  not  a  judicial  proceeding.  The 
Governor  might  act  upon  it  as  he  thought  good;  he  might  either  dis- 
regard it  altogether,  or  give  it  such  credit  as  to  remove  the  plaintiff 
from  office  without  further  inquiry;  and  even  if  he  determined  to 
investigate  the  matter,  he  could  hold  no  court,  nor  compel  witnesses 
to  appear  before  him;  so  that  the  plaintiff  would  not  have  that  security 
or  protection  which  is  assured  to  him  in  judicial  proceedings. 

I  am  aware  of  the  danger  of  discouraging  accusations  of  this  kind. 
If  officers  misbehave,  it  is  proper  that  their  conduct  should  be  made 
known  to  him  who  has  the  power  of  removing  them;  especially,  if 
the  misbehavior  be  of  a  kind  not  cognisable  in  the  courts  of  justice, 
as  is  the  case  with  many  breaches  of  morals  and  decency.  But  although 
officers  should  be  amenable  to  every  species  of  fair  inquiry,  I  see  no 
policy  in  placing  them  in  the  situation  of  outlaws,  in  exposing  them 
naked  to  the  shafts  of  malice  and  calunmy.  In  order,  then,  to  protect 
both  the  public  and  the  officer,  I  consider  accusations  preferred  to  the 
Governor,  so  far  of  the  nature  of  judicial  proceedings,  that  the  accuser 
is  not  held  to  prove  the  truth  of  them.  Anything  which  satisfies  the 
jury,  that  the  proceeding  did  not  originate  in  malice,  and  without 
probable  cause,  is  sufficient  to  excuse  hinu  The  law  was  so  laid  down 
by  this  court  in  Birch  v.  M'MiUan,  where  the  words  for  which  the 
plaintiff  brought  his  action,  were  spoken  by  the  defendant,  in  the 
usual  course  of  proceedings,  in  the  religious  society  of  which  both  were 
members.  ...  I  am,  therefore,  of  opinion,  that  there  is  no  error  in 
the  charge  of  the  Court. 

2.  The  second  point  is  on  the  admission  of  parol  evidence,  to 
prove  the  contents  of  the  defendant's  deposition.  ...  I  am  of 
opinion,  that  the  parol  evidence  ought  not  to  have  been  admitted. 
The  judgment  must,  therefore,  be  reversed,  and  a  venire  de  novo 
awarded. 

Yeates,  J.  I  have  paid  every  attention  in  my  power  to  the  ingen- 
ious remarks  'koade  by  counsel  on  both  sides,  since  the  former  argu- 
ment; and  can  see  no  reason  for  retracting  the  opinion  which  I  then 
formed.  .  .  .  Wherever,  under  the  insidious  mask  of  consulting  the 
public  welfare,  he  renders  the  investigation  of  the  conduct  of  a  public 
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officer  the  mere  vehicle  of  private  malevolence,  and  a  jury,  on  the 
trial,  shall  be  fully  satisfied  that  the  publication  was  wanton  and 
malicious,  and  without  probable  cause,  he  has  no  pretensions  to  escape 
unpunished.  ...  I  am,  therefore,  of  opinion,  that  the  judgment 
below  be  reversed,  and  a  new  trial  awarded. 

Brackenridge,  J.,  declared  his  concurrence.  .  .  .  Judgment  re- 
versed and  a  venire  facias  de  novo  awarded. 

928.  SMITH  V.  HIGGINS 
Supreme  Judicial  Court  of  Massachusetts.    1860 

16  Gray  251 

Action  or  Tort  for  slander,  in  saying  of  the  plaintiff  and  two  others, 
"They  went  to  Barnstable  and  perjured  themselves;'!  have  it  in 
black  and  white."  Trial  and  verdict  for  the  plaintiff  in  the  court  of 
common  pleas  in  Barnstable  at  April  term,  1859,  before  Bishop,  J.,  to 
whose  rulings  the  defendant  alleged  exceptions,  the  substance  of 
which  is  stated  in  the  opinion. 

W.  L.  Burt,  for  the  defendant. 

H.  A.  Scudder,  for  the  plaintiff. 

Bioelow,  C.  J.  It  is  not  always  easy  to  determine  whether  words 
tending  to  disparage  private  character  were  spoken  under  such  cir- 
cumstances as  not  to  transcend  the  privilege  afforded  by  the  occasion 
of  which  they  were  uttered.  On  the  one  hand,  it  is  important  that  the 
reputation  of  individuals  should  not  be  wantonly  and  unnecessarily 
assailed;  and,  on  the  other,  freedom  of  speech  should  not  be  so  re- 
stricted that  a  man  cannot  utter  language  essential  to  enable  him  to 
discharge  properly  either  a  public  or  private  duty,  without  incurring 
the  risk  of  an  action  at  law  for  an  alleged  injury  to  private  character. 

The  principle  applicable  to  cases  in  which  the  claim  of  privilege  is 
set  up  is  well  settled.  The  difficulty  lies  in  its  application.  No  one 
can  be  held  responsible  for  a  statement  or  publication  tending  to  dis- 
parage the  reputation  of  another,  if  it  is  made  in  the  discharge  of  a 
social  or  moral  duty,  or  is  required  in  order  to  protect  one's  own  interest 
or  that  of  another.  In  such  cases,  all  that  is  necessary  to  render  the 
words  spoken  or  published  privileged  is,  that  they  should  be  communi- 
cated, in  good  faith  and  without  malice,  to  those  who  have  an  interest 
in  the  subject-matter  to  which  they  relate,  and  a  right  to  know  and 
act  on  the  facts  stated.  Bradley  v.  Heath,  12  Pick.  163.  Gassett  v. 
Gilbert,  6  Gray,  97. 

Upon  a  careful  consideration  of  the  evidence  offered  at  the  trial  of 
this  case,  we  are  of  opinion  that  the  occasion  on  which  the  words 
averred  in  the  declaration  were  spoken  did  justify  the  defendants  in 
making  the  statements,  although  they  tended  directly  to  injure  the 
reputation  of  the  plaintiff.    Thb  will  be  apparent  when  the  time,  place 
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and  circumstances  of  the  utterance  of  the  aDeged  slander  are  taken 
into  view.  The  plaintiff,  together  with  the  two  other  persons  named 
in  the  declaration^  had  made  an  application  to  the  town  of  Wellfleet 
to  reimburse  them  for  expenses  incurred  in  defending  a  suit  brought 
against  them  as  assessors  for  that  town  in  the  year  1852.  This  appli- 
cation was  brought  regularly  before  a  meeting  of  the  inhabitants  of 
the  town,  by  an  article  duly  inserted  in  the  warrant.  The  defendant 
was  a  taxpayer  and  a  voter  in  the  town.  The  ground  on  which  the 
town  was  asked  to  grant  the  indemnity  was  that  the  expenses  had 
been  incurred  in  a  suit  brought  against  the  plaintiff  and  the  other 
two  assessors,  in  consequence  of  acts  done  by  them  in  the  due  and  proper 
discharge  of  their  official  duty.  On  the  other  hand,  it  was  alleged  by 
the  defendant,  and  it  was  shown  at  the  trial,  that  that  action  was  in 
fact  brought  to  recover  damages  of  the  plaintiff  in  this  action  and  his 
co-assessors  for  making  false  answers  under  oath  to  interrogatories 
proposed  to  them  in  a  previous  suit  brought  in  behalf  of  the  town  of 
Wellfleet  against  the  collector  of  the  town  for  the  year  1852,  for  the 
non-collection  of  taxes  by  him. 

Under  these  circumstances,  it  is  manifest  that  the  defendant,  as  a 
voter  and  taxpayer,  had  an  interest  in  the  subject  which  was  under 
consideration  at  the  time  the  alleged  slanderous  words  were  spoken, 
and  that  he  was  speaking  to  those  who  had  a  like  interest  and  a  right 
to  .know  and  to  act  on  any  facts  which  were  material  and  pertinejit 
to  the  matter.  If  the  action  brought  against  the  plaintiff  and  the 
other  assessors  was  founded  on  their  own  wrongful  act,  in  making 
false  answers  in  the  course  of  a  judicial  inquiry,  it  was  certainly  a  good 
reason  for  refusing  to  grant  them  the  indemnity  for  which  they  asked, 
and  it  was  important  that  the  persons  present  at  the  town  meeting 
should  be  informed  of  the  fact,  in  order  that  they  might  act  and  vote 
intelligently  on  the  question  before  them.  If  therefore  the  defendant 
made  the  statement  set  out  in  the  declaration  in  good  faith,  believing 
it  to  be  true,  and  without  actual  malice  towards  the  plaintiff,  it  was 
clearly  a  communication  made  in  the  discharge  of  a  public  duty  by 
one  who  had  an  interest  in  the  subject,  to  those  who  had  a  right  to 
hear  it,  and  upon  a  matter  which  was  legitimately  before  them  for 
action.  The  occasion  rebuts  the  inference  of  malice,  which  the  law 
would  otherwise  draw  from  the  use  of  defamatory  words;  and  the 
defendant  cannot  be  held  answerable  for  them,  unless  they  are  proved 
to  have  been  uttered  maliciously. 

It  follows  then  that  defendant  was  entitled  to  the  instruction  for 
which  he  asked  .at  the  trial,  and  that  the  court  erred  in  refusing  to 
rule  that  the  plaintiff  could  not  recover  unless  he  offered  proof  of  actual 
malice  on  the  part  of  the  defendant,  in  speaking  the  words  set  out  in 
the  declaration.  .  .  .  Exceptions  sustained. 
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929.  BAYS  V.  HUNT 

Supreme  Court  of  Iowa.    1882 

60  la,  251 

Appeal  from  Shelby  Circuit  Court.  Tuesday,  December  12.  Action 
for  Slander.  There  was  a  judgment  upon  a  verdict  for  defendant. 
Plaintiff  appeals. 

Sapp  &  Lyman,  for  appellant. 

Smiih  &  CuUison,  for  appellee. 

Beck,  J.  The  petition  alleges  the  speaking  of  the  following  among 
other  words:  "I  (meaning  defendant)  believe  you  (meaning  plaintiff) 
will  steal;  you  (meaning  plaintiff)  are  religiously  and  politically  dis- 
honest; D.  H.  Bays  will  steal;  D.  H.  Bays  is  dishonest."  .  .  .  The 
Court  directed  the  jury  that  if  plaintiff  was  a  candidate  for  office, 
and  seeking  the  support  of  the  electors  at  the  time  the  words  were 
spoken,  and  defendant  had  been  informed  and  believed  that  the  words 
were  true,  and  spoke  them  without  malice  and  m  good  faith  to  some  of 
the  electors,  for  the  sole  purpose  of  advising  them  of  the  real  character 
and  qualifications  of  plaintiff  for  the  office  he  was  seeking,  in  that  case 
the  speaking  of  the  words  was  privileged,  and  defendant  is  not  liable 
therefor. 

Counsel  for  plaintiff  insists  that  the  instruction  is  erroneous,  for 
the  reason  that  it  is  not  qualified,  as  it  ought  to  have  been,  with  the 
thought  that  defendant  should  have  reasonable  and  probable  cause, 
as  a  prudent,  careful  man,  to  believe  the  words  spoken  to  be  true. 
We  are  of  the  opinion  that  the  instruction  as  given  is  correct.  Belief 
in  the  truth  of  the  words,  and  hearsay  as  probable  ground  for  belief, 
justified  defendant  in  imparting  the  information  in  good  faith  to  the 
electors.  Townshend  on  Slander  and  Libel  (2  Ed.),  §  241,  and  notes. 
All  men,  in  the  gravest  affairs,  are  accustomed  to  act  upon  informa- 
tion received  from  others,  which  is  fully  believed  by  them.  In  order 
to  justify  their  action  under  such  belief,  the  law  does  not  provide  a 
standard  by  which  to  measure  their  credulity.  It  simply  requires  an 
honest  belief,  which  presupposes  the  exercise  of  the  faculties  of  the 
mind  and  the  knowledge  possessed  by  them  as  would  be  done  by  an 
ordinarily  prudent  and  careful  man.  .  .  .  The  judgment  of  the  Circuit 
Court  is  idSSrmed. 

930.  STATE  t^.  HASKINS 
Supreme  Court  op  Iowa.    1899 

109  la.  656,  80  N.  TT.  1063 

Appeal  from  Buena  Vista  District  Court,  Hon.  W.  B.  Quarton, 
Judge.    Wednesday,  December  13,  1899.    Indictment  for  libel.    There 
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was  a  trial  to  jury,  verdict  of  guilty,  and  from  the  judgment  entered 
thereon  defendant  appeals.    Affirmed. 

T,  H,  Chapman,  for  appellant. 

Milton  Rewley,  Attorney  General,  and  Cart  &  Parker  for  the  state. 

Waterman,  J.  Defendant  is  the  editor  and  publisher  of  a  newspaper 
printed  in  the  county  of  Buena  Vista,  one  of  the  counties  composing 
the  Fourteenth  judicial  district  of  this  state.  The  article  upon  which 
this  prosecution  is  founded  was  written  by  one  Bruce,  and  published 
by  defendant  in  his  paper,  at  a  time  when  one  F.  H.  HelseU  was  a  can- 
didate for  the  office  of  judge  of  the  district  court  in  and  for  said 
district.  The  article  charged  HelseU  with  fraudulently  altering 
a  public  record.  No  claim  is  here  made  that  the  charge  was  true. 
It  is,  however,  insisted  by  defendant  that  if  he  published  the  article 
in  good  faith,  believing  it  to  be  true,  and  actuated  by  justifiable 
motives,  he  cannot  properly  be  convicted.  A  determination  of  the 
question  thus  presented  will  dispose  of  several  of  the  assignments 
of  error.  .  .  . 

1.  There  is  no  little  uncertainty  in  the  books  on  the  question  of  what 
constitutes  a  privileged  communication,  or  rather  what  publications 
are  protected  as  such.  There  are  cases  which  hold  that  a  charge  of 
crime  made  against  one  who  is  a  candidate  for  public  office  may  be 
the  subject  of  privilege.  Briggs  «.  Garrett,  111  Pa.  St.  404  (2  Atl. 
Rep.  513).  The  dbntrary  is  held  by  many  courts  of  high  standing. 
See  Bronson  v.  Bruce,  59  Mich.  467  [post,  No.  936]  and  cases  cited. 
We  need  not  determine  between  these  confficting  authorities,  for 
reasons  which  will  presently  appear.  An  absolute  privilege  is  a  com- 
plete defence.  No  legal  complaint  can  be  founded  upon  words  spoken 
or  written  under  its  protection.  Of  this  nature  are  proceedings  in 
legislative  assembUes,  and  generally  in  judicial  tribunab.  A  qualified 
privilege  is  where  the  communication  is  made  in  the  discharge  of  some 
duty,  social,  legal,  or  moral.  Such  a  defence  may  be  rebutted  by  a 
showing  of  actual  malice.  To  establish  a  qualified  privilege,  it  must 
be  shown  that  defendant  believed  the  charge  to  be  true,  and  pub- 
lished it  in  the  discharge  of  some  duty,  and  we  may  assume  that  it 
was  a  duty  on  his  part  to  make  known  to  the  electors  of  the  Fourteenth 
judicial  district  the  true  character  of  a  candidate  for  the  office  of  dis- 
trict judge.  But,  if  this  duty  was  in  any  way  transcended,  the  good 
faith  of  defendant  ceased  to  be  material.  Evidence  of  good  faith  is 
admissible,  not  as  a  defence  in  itself,  but  only  as  an  element  going  to 
make  up  the  defence  of  qualified  privilege. 

2.  It  appeared  in  this  case,  from  defendant's  own  testimony,  that  he 
voluntarily  published  the  charge,  not  only  outside  the  Fourteenth 
judicial  district,  but  outside  the  State;  thus  making  it  known  to  per- 
sons who  were  in  no  way  interested  in  the  judicial  election.  We  have 
been  cited  to  no  case,  and  know  of  no  principle  of  law,  that  would  sus- 
tain &e  claim  of  privilege,  under  these  circumstances.    In  Buckstaff 
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V.  Hicks,  94  Wis.  34  (68  N.  W.  Rep.  403),  on  a  state  of  facts  quite 
similar  to  those  here  involved,  the  Court  said: 

''The  evidence  showed  that  the  newspaper  in  question  circulated  in  adjoin- 
ing counties  and  cities  outside  of  the  county  of  Winnebago,  and  outside  of  the 
plaintiff's  senatorial  district.  To  claim  that  there  was  any  duty,  public  or 
private,  resting  on  the  defendant  to  publish  such  a  charge  against  the  plaintiff 
in  theise  localities,  is  to  demonstrate  the  absurdity  of  the  claim.  There  was  not 
only  no  duty,  but  there  was  certainly  no  tangible  interest  in  the  subject-matter 
on  the  part  of  the  people  outside  of  plaintiff's  district.  Thus,  it  is  very  plainly 
seen  that  the  publication,  even  if  it  could  be  considered  as  privileged  when 
made  to  a  citizen  of  Oshkosh,  who  might  be  said  to  be  interested  in  the  subject- 
matter,  could  not  be  made  broadcast  to  the  world,  and  preserve  its  privileged 
character.  The  publication  is  excessive.  It  must  be  confined  to  people  to  whom 
defendant  owes  a  duty  to  speak,  or  who  have  an  interest  with  defendant  in  the 
subject-matter." 

See  also  Rude  v.  Nass,  79  Wis.  321  [ante.  No.  917].  .  .  . 
Afiirmed.    Robinson,  C.  J.,  taking  no  part.      Granger,  J.,  not 
sitting. 

(2)  Indefinite  Pvblic  Interest  ("  Fair  Comment  **) 

931.  CARR  V,  HOOD 
Nisi  Prius.    1813. 

3  Camp.  294 

The  declaration  stated,  that  the  plaintiff  before  the  publishing  of 
any  of  the  fake,  scandalous,  malicious,  and  defamatory  libels  therein- 
after mentioned,  was  the  author  of,  and  had  sold  for  divers  large  sums 
of  money,  the  respective  copyrights  of  divers  books  of  him  the  said  Sir 
John,  to-wit,  a  certain  book  entitled  "  The  Stranger  in  France,"  a  certain 
other  book,  entitled  "A  Northern  Summer,"  a  certain  other  book, 
entitled  "The  Stranger  in  Ireland,"  &c.,  which  said  books  had  been 
respectively  published  in  4to,  yet  that  defendant  intending  to  expose 
him  to,  and  to  bring  upon  him  great  contempt,  laughter  and  ridicule, 
falsely  and  maliciously  published  a  certain  false,  scandalous,  malicious, 
and  defamatory  libel,  in  the  form  of  a  book,  .  .  .  representing  in  the 
said  print,  a  certain  false,  scandalous,  and  malicious,  defamatory  and 
ridiculous  representation  of  the  said  Sir  John,  in  the  form  of  a  man  of 
ludicrous  and  ridiculous  appearance,  holding  a  pocket  handkerchief  to 
his  face  and  appearing  to  be  weeping,  and  also  containing  therein  a 
certain  false,  malicious,  and  ridiculous  representation  of  a  man  of 
ludicrous  and  ridiculous  appearance,  following  the  said  representation 
of  the  said  Sir  John,  and  representing  a  man  loaded  with,  and  bending 
under  the  weight  of  three  large  books,  .  .  .  meaning  and  intending  to 
represent,  .  .  .  that  one  copy  of  the  said  first  mentioned  book  of  the  said 
Sir  John,  and  two  copies  of  the  said  book  of  the  said  Sir  John  secondly 
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above  mentioned,  were  so  heavy  as  to  cause  a  man  to  bend  under  the 
weight  thereof,  and  that  his  the  said  Sir  John 's  wardrobe  was  very  small 
and  capable  of  being  contained  in  a  pocket  handkerchief,  and  which 
said  libel  also  contained,  &c.  &c.  The  declaration  concluded  by  laying 
as  special  damage,  that  the  said  Sir  John  had  been  prevented  and 
hindered  from  selling  to  Sir  Richard  Philips,  Knt.  for  a  large  sum  of 
money,  to-wit,  600 1.,  the  copyright  of  a  certain  book  or  work  of  him  the 
said  Sir  John.  .  .  . 

Garrato,  for  the  plaintiif ,  allowed,  that  when  his  client  came  forward 
as  an  author,  he  subjected  himself  to  the  criticism  of  all  who  might  be 
disxK)sed  to  €iiscuss  the  merits  of  his  works;  but  that  criticbm  must  be 
fair  and  liberal;  its  object  ought  to  be  to  enlighten  the  public,  and  to 
guard  them  against  the  supposed  bad  tendency  of  a  particular  pub- 
lication presented  to  them,  not  to  wound  the  feelings  and  to  ruin  the 
prospects  of  an  individual.  ...  A  man  with  a  wen  upon  his  neck 
perhaps  could  not  complain  if  a  surgeon  in  a  scientific  work  should 
minutely  describe  it,  and  consider  its  natiu-e  and  the  means  of  dispersing 
it;  but  surely  he  might  support  an  action  for  damages  against  any  one 
who  should  publish  a  book  to  make  him  ridiculous  on  account  of  this 
in&mity,  with  a  caricature  print  as  a  frontispiece. 

Lord  Ellenborough.  .  .  .  One  writer  in  exposing  the  follies  and 
errors  of  another  may  make  use  of  ridicule  however  poignant.  Ridicule 
is  often  the  fittest  weapon  that  can  be  employed  for  such  a  purpose. 
If  the  reputation  or  pecuniary  interests  of  the  person  ridiculed  suffer, 
it  is  damnum  absque  injuria.  Where  is  the  Uberty  of  the  press  if  an 
action  can  be  maintained  on  such  principles?  Perhaps  the  plaintiff's 
"Tour  through  Scotland"  is  now  unsalable;  but  is  he  to  be  indemnified 
by  receiving  a  compensation  in  damages  from  the  person  who  may  have 
opiened  the  eyes  of  the  public  to  the  bad  taste  and  inanity  of  his  com- 
positions? Who  would  have  bought  the  works  of  Sir  Robert  Pilmer  after 
he  had  been  refuted  by  Mr.  Locke?  But  shall  it  be  said  that  he  might 
have  sustained  an  action  for  defamation  against  that  great  philosopher, 
who  was  laboring  to  enlighten  and  ameliorate  mankind?  We  really 
must  not  cramp  observations  upon  authors  and  their  works.  They 
should  be  liable  to  criticism,  to  exposure,  and  even  to  ridicule,  if  their 
compositions  be  ridiculous;  otherwise  the  first  who  writes  a  book  on 
any  subject  will  maintain  a  monopoly  of  sentiment  and  opinion  respect- 
ing it.  This  would  tend  to  the  perpetuity  of  error.  Reflection  on 
personal  character  is  another  thing.  Show  me  an  attack  on  the  moral 
character  of  this  plaintiff,  or  any  attack  upon  his  character  unconnected 
with  his  authorship,  and  I  shall  be  as  ready  as  any  judge  who  ever  sat 
here  to  protect  him;  but  I  cannot  hear  of  malice  on  account  of  turning 
his  works  into  ridicule.  .  .  . 

Verdict  for  the  defendants. 
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932.  CAMPBELL  v.  SPOTTISWOODE 
Nisi  Prius.     1863 

3  F.  <fc  F.  421 

Libel.  The  action  was  by  the  Rev.  Dr.  Campbell^  editor  and  part 
proprietor  of  the  British  Standard  and  Ensign,  rdigious  newspapers, 
against  the  printer  of  the  Saturday  Review,  for  an  article  in  that  journal 
on  the  14th  of  June  last,  commenting  on  certiun  letters  and  announce- 
ments in  the  plaintiff's  paper.  The  letters  were  by  the  plaintiff,  and 
entitled  **  Missions  to  China,"  and  in  the  papers  in  which  they  appeared 
were  appended  thereto  certain  announcements  and  appeals  to  the 
religious  public,  in  which  the  name  of  a  Mr.  Thompson  often  appeared, 
and  of  which  the  following,  signed  by  the  publisher,  is  a  specimen: 

''Co-operation  is  earnestly  invited  to  aid  in  sending  forth  on  all  sides  taga- 
ments  and  appeals,  calculated  to  awaken  compassion  for  the  lost  millions  of 
the  land  of  China."  "The  free  circulation  list  now  amounts  to  upwards  of 
20,000  copies,  included  in  which  are  the  following:"  .  .  . 

In  another  of  the  list  of  subscribers  for  copies  for  distribution  were  the 
following,  ''R.  G.,  250  copies;  A  London  Minister,  120;  An  Old 
Soldier,  100.".  .  .  Upon  these  announcements  and  appeab  the 
article  complained  of  as  libellous  conunented,  and  the  following  were 
the  passages  selected  as  the  subject  of  complaint: 

"The  doctor  refers  frequently  to  Mr.  Thompson  as  his  authority  —  so  fre- 
quently that  we  must  own  to  having  had  a  transitory  suspicion  that  Mr.  T. 
was  nothing  more  than  another  Mrs.  Harris,  and  to  believe,  with  Mrs.  Gamp's 
acquaintance,  that  there  never  was  no  such  person."  .  .  .  "To  spread  the 
knowledge  of  the  Gospel  in  China  would  be  a  good  and  an  excellent  thing,  and 
worthy  of  all  praise  and  encouragement;  but  to  make  such  a  work  a  mere  pre- 
tesct  for  puffing  an  obscure  newspaper  into  circulation,  is  a  most  scandalous 
and  flagitious  act,  and  it  is  this  act,  we  fear,  we  must  charge  against  Dr.  Camp- 
bell." .  .  .  "The  well  known  device  is  resorted  to  of  publishing  lists  of  sub- 
scribers, the  authenticity  of  which  the  public  have,  to  say  the  least,  no  means 
of  checking.  'R.  G.  takes  240  copies;'  'A  London  Minister,'  120;  'An  Old 
Soldier/  100;  and  so  on.  Few  readers,  we  imagine,  will  have  any  doubt  in 
their  minds  as  to  who  is  the  'Old  Soldier.'"  "Whatever  may  be  the  private 
views  of  the  editor  of  the  Ensign,  there  can  be  no  question  that  his  followers 
are  sincere  enough  ia  the  confidence  they  repose  in  his  plan."  .  .  .  "Dr.  Camp- 
bell is  just  now  making  use  of  it  for  a  very  i»actical  purpose  and  to-morrow 
some  other  religious  speculator  will  cry  his  wares  in  the  name  of  Heaven,  and 
the  mob  will  hasten  to  deck  him  out  in  purple  and  fine  linen."  ...  "In  the 
meanwhile,  there  can  be  no  doubt  that  he  b  making  a  very  good  thing  indeed 
of  the  spiritual  wants  of  the  Chinese."  .  .  . 

Bovill,  for  the  defendant,  put  in  several  numbers  of  the  plaintiff's 
paper  with  a  view  to  show,  that,  on  the  face  of  them,  they  would  warrant 
such  comments  as  had  been  made  upon  them.  •  •  • 
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Parry,  Serjt.,  in  reply,  pressed  that  the  article  imputed  to  the  plain- 
tiff  that  he  fabricated  letters,  or  put  forth  fictitious  subscriptions,  as 
decoys  to  induce  the  public  to  subscribe.    At  the  dose  of  the  case, 

CocKBimN,C.  J.  (tothejury).  •  .  Particular  passages  are  complained 
of  as  libellous;  and  it  is  said  that  they  impute  to  the  plaintiff  that  he 
acted  on  sordid  and  base  motives,  and  that  therefore  he  is  entitled  to 
damages.  •  .  .  It  is  said,  on  the  other  hand,  that  this  was  only  legitimate 
criticism  and  discussion  of  the  fair  merits  of  this  scheme  of  the  plaintiff's, 
with  a  view  to  show  that  it  was  idle  and  absurd  and  must  end  in  disap- 
pointment and  delusion,  and  that  the  Review  had  a  right  so  to  comment 
upon  it.  .  .  .  But  the  question  is,  whether  the  one  or  the  other  of  the 
two  views  suggested  of  the  effect  of  the  article  is  correct.  Is  the  effect 
of  these  passages  merely  to  conmient  on  the  reasonableness  of  the 
plaintiff's  proposal,  or  do  they  impute,  not  only  that  it  was  delusive, 
but  that  it  was  induced  by  the  base  and  sordid  motive  of  promoting 
his  own  pecuniary  interest?  ...  It  is  perfectly  lawful  for  a  public 
writer  to  say  that  it  was  an  idle  scheme,  and  that  it  was  a  delusion  to 
supix>se  that  by  forcing  these  papers  into  circulation  by  free  distribu- 
tion the  great  cause  of  missions  would  be  promoted,  and,  in  short,  to 
denotmce  the  whole  scheme  as  pernicious  and  delusive.  And  if  you 
think  that  this  is  all  which  has  really  been  done  in  this  case,  then  it  is 
within  the  fair  and  legitimate  scope  of  criticism,  and  then  you  ought  to 
find  your  verdict  for  the  defendant. 

But  the  question  is,  whether  the  writer  has  not  gone  beyond  these 
limits,  and  whether  he  has  not  gone  the  length  of  imputing  to  Dr. 
Campbell,  not  merely  that  he  has  proposed  a  delusive  and  mischievous 
scheme,  but  that  he  has  done  so  with  the  sordid  motive  of  abusing  the 
confidence  of  the  public  on  subjects  the  most  holy  and  sacred,  and  for 
the  pitiful  purpose  of  increasing  the  subscriptions  to  his  newspaper. 
If  you  think  that,  then  the  case  assumes  a  different  character. 

It  is  argued,  that  the  circumstances  were  such  as  not  only  to  entitle 
the  writers  of  the  Review  to  criticise  in  a  hostile  spirit  the  scheme  of 
the  plaintiff,  but  also  to  impute  to  him  sordid  and  base  motives  in 
putting  it  forward,  for  that  it  is  obvious  that  it  could  do  good  to  nobody 
but  the  proprietors  of  the  paper.  I  own,  however,  that  my  view  of 
the  law  does  not  accord  with  this.  A  public  writer  is  fully  entitled  to 
comment  upon  the  conduct  of  a  public  man,  and  this  was  a  public 
matter  and  a  fair  subject  of  comment.  But  it  cannot  be  said  that  be- 
cause a  man  is  a  public  man  a  public  writer  is  entitled  not  only  to  pass 
a  judgment  upon  his  conduct,  but  to  ascribe  to  him  corrupt  and  dishonest 
motives.  That,  in  my  view,  is  not  the  law,  and  the  privilege  of  conmient 
does  not  go  to  that  extent.  Take  the  case  of  a  statesman.  His  public 
conduct  is  open  to  criticism  in  speeches  or  in  writings.  But  has  any  one 
a  right  to  say  that  he  has  sold  himself,  or  that  he  has  been  inspired  by 
base  and  sordid  motives,  unless  prepared  to  justify  those  allegations 
as  true?    Take  the  case  of  a  general  in  command  of  a  fortress,  who  has 


510  ni.    TEDB  EXCUSE  ELEMENT  No.  932 

surrendered  it  earlier  than  the  necessity  of  the  case,  in  the  opinion  of 
others,  required.  His  conduct  in  so  doing  would  be  open  to  the  most 
severe  criticism,  but  would  there  be  a  right  to  say  that  he  had  betrayed 
the  fortress  into  the  hands  of  the  enemy  for  a  corrupt  consid^ation? 
Surely  not.  ...  If  you  think  that  the  only  effect  of  the  article  was 
fairly  to  discuss  the  proposal  of  the  plaintiff,  then  find  tar  the  defend- 
ant. If  you  think  that  the  effect  is  to  impute  base  and  sordid  motives, 
then  your  verdict  ought  to  be  for  the  plaintiff.  .  .  . 

Verdict  for  the  plaintiff  for  60Z.,  the  jury  finding,  specially,  "that  the 
writer  in  the  Saturday  Review  believed  his  imputations  to  be  well 
founded." 

933.  WHISTLER  v.  RUSKIN 
Queen's  Bench.    1878 

The  Times,  Nov.  26,  27,  1878 

This  was  an  action  for  an  alleged  libel  which  the  plaintiff  said  had 
been  falsely  and  maliciously  published,  and  had  greatly  damaged  his 
reputation  as  an  artist.  The  defendant  pleaded  that  the  article  com- 
plained  of  was  privileged,  as  being  a  fair  and  bona  fide  criticism  upon 
a  painting  which  the  plaintiff  had  exposed  for  public  view. 

Mr.  Serjeant  Parry  and  Mr.  Petheram  appeared  for  the  plaintiff; 
the  Attorney-General  and  Mr,  Bowen  for  the  defendant. 

In  opening  the  case,  Mr.  Serjeant  Parry  said  Mr.  Whistler,  the 
plaintiff,  had  followed  the  profession  of  an  artist  for  many  years  both 
in  this  country  and  abroad,  and  Mr.  John  Ruskin,  the  defendant, 
held  the  highest  position  in  Europe  and  America  as  an  art  critic.  Mr. 
Whistler  was  the  son  of  an  eminent  military  engineer,  a  citizen  of  the 
United  States,  who  for  many  years  was  engaged  in  superintending  the 
construction  of  the  railway  from  St.  Petersburg  to  Moscow.  Having 
passed  some  years  of  his  life  in  St.  Petersburg,  the  plaintiff  went  to 
France  and  Holland,  where  he  studied  his  profession,  and  he  also  ac- 
quired a  great  reputation  as  a  painter  in  America.  He  was  also  an 
etcher  and  in  that  capacity  had  likewise  distinguished  himself.  He 
occupied  a  somewhat  independent  position  in  art,  and  it  might  be  that 
his  theory  of  painting  was,  in  the  estimation  of  some,  eccentric;  but 
his  great  object  was  to  produce  the  utmost  effect  which  colour  would 
enable  him  to  do  and  to  bring  about  a  harmony  in  colour  and  arrange- 
ment in  his  pictures.  Although  a  man  adopted  such  a  theory  and  fol- 
lowed it  out  with  earnestness,  industry,  and  almost  enthusiasm,  yet  it 
was  no  reason  why  he  should  be  denounced  or  libelled.  In  the  summer 
of  1877  the  plaintiff  exhibited  several  of  his  pictures  at  the  Grosvenor 
Gallery;  and  shortly  afterward  there  appeared  in  a  pamphlet,  edited 
and  chiefly  written  by  Mr.  Ruskin,  entitled  "Fors  Clavigera,"  an 
article  in  which  he  criticised  the  modem  school  of  art.    He  said,  ''Sir 
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Coutts  Lindsay  is  at  present  an  amateur  both  in  art  and  shopkeeping. 
He  must  take  up  either  the  one  or  the  other  business  if  he  would  prosper 
in  either;"  and  then,  referring  to  Mr.  Whistler,  he  wrote  as  follows: 

"Lastly,  the  mannerisms  and  errors  of  these  pictures  (alluding  to  the  pic- 
tures of  Mr.  Bume  Jones),  whatever  may  be  their  extent,  are  never  a£fected 
or  indolent.  The  work  is  natural  to  the  painter,  however  strange  to  us,  and 
is  wrought  with  the  utmost  conscience  of  care,  however  far  to  his  own  or  our 
desire  the  result  may  yet  be  incomplete.  Scarcely  as  much  can  be  said  for  any 
other  pictiu'es  of  the  modem  school;  their  eccentricities  are  almost  always  in 
some  degree  forced,  and  their  imperfections  gratuitously,  if  not  impertinently, 
indulged.  For  Mr.  Whistler's  own  sake,  no  less  than  for  the  protection  of  the 
purchaser.  Sir  Coutts  Lindsay  ought  not  to  have  admitted  works  into  the  Gal- 
lery in  which  the  ill-educated  conceit  of  the  artist  so  nearly  approached  the 
aspect  of  wilful  imposture.  I  have  seen  and  heard  much  of  cockney  impudence 
before  now,  but  never  expected  to  hear  a  coxcomb  ask  200  guineas  for  flinging 
a  pot  of  paint  in  the  public's  face.'' 

The  learned  counsel  contended  that  these  words  could  not,  in  any 
sense,  be  said  to  be  a  fair  and  bona  fide  criticism,  and  coming  as  they 
had  from  so  great  an  authority  as  Mr.  Ruskin  they  had,  in  fact,  done 
the  plaintiff  a  great  deal  of  injury  in  his  profession  and  in  the  public 
estimation.  .  .  . 

.  .  .  The  Attorney-General  said  that  after  the  evidence  for  the  plain- 
tiff he  should  be  compelled  to  call  some  witnesses  well  acquainted 
with  the  principles  of  art  to  give  their  opinion  on  the  plaintiff's  pic- 
tures; but  the  question  for  the  jury  was,  whether  Mr.  Ruskin  had  or 
had  not  criticised  the  plaintiif's  productions  in  a  fair,  honest,  and 
moderate  spirit.  The  critic  might  use  strong  language,  and  even  resort 
to  ridicule  without  exposing  himself  to  the  charge  of  acting  maliciously. 
Perhaps  some  people  would  extinguish  critics  altogether;  but  they 
had  their  value;  and  what  would  become  of  the  fine  arts  if  there  was 
no  incentive  to  excel?  .  .  .  The  whole  article  complained  of  was  a 
sweeping  condemnation  of  the  modem  school,  and,  as  regarded  Mr. 
Whistler,  pointed  out  that  his  conceits  and  extravagances  did  not 
redound  to  his  credit  and  that  he  was  careless  of  his  name  and  fame 
when  he  offered  such  things  for  sale.  It  was  objected  that  Mr.  Ruskin 
had  written,  "  I  never  expected  to  hear  a  coxcomb  ask  200  guineas  for 
flinging  a  pot  of  paint  in  the  public's  face,"  but  the  term  "coxcomb" 
was  applied  to  him  as  an  artfst,  and  not  as  a  man.  What  was  a  "  cox- 
comb"? He  had  looked  out  for  the  word,  and  found  that  it  came  from 
the  old  idea  of  the  licensed  jester,  who  wore  a  cap  and  bells  with  a 
cock's  comb  in  it,  and  went  about  making  jests  for  the  amusement  of 
his  master  and  family.  If  that  were  the  true  definition,  Mr.  Whistler 
should  not  complain,  because  his  pictures  were  capital  jests,  which 
had  afforded  much  amusement  to  the  public.  Mr.  Ruskin  had  lived  a 
long  life  without  being  attacked.  No  one  could  say  that  he  had  pur- 
chased his  praise,  and  no  one  had  attempted  to  restrain  his  pen  through 
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the  medium  of  a  jury.  Mr.  Ruskin  did  not  retract  one  syllable  of  his 
criticism  upon  Mr.  Whistler's  pictures.  He  believed  he  was  right. 
For  nearly  all  his  life  he  had  devoted  himself  to  criticism  for  the  sake 
of  the  art  he  loved,  and  he  asked  the  jury  not  now  to  paralyze  his  hand. 
If  they  gave  a  verdict  against  him,  he  must  cease  to  write.  It  would 
be  an  evil  day  for  the  art  of  this  country  if  Mr.  Ruskin  were  prevented 
from  indulging  in  proper  and  legitimate  criticism,  and  pointing  out 
what  was  beautiful  and  what  was  not,  and  if  critics  were  idl  reduced  to 
a  dead  level  of  forced  and  fulsome  adulation.  .  .  . 

[Witnesses  having  been  called  on  both  sides,  and]  the  learned  counsel 
on  each  side  having  addressed  the  jury. 

Baron  Huddleston,  in  sunmiing  up,  said  that  if  a  man  committed 
to  paper  language  disparaging  to  another  and  holding  him  up  to  hatred, 
contumely,  and  contempt,  he  was  guilty  of  a  Ubel.  The  law  presumed 
malice,  but  that  might  be  rebutted  by  the  author  of  the  language 
proving  that  it  was  a  fair  and  bona  fide  criticism.  Therefore,  the 
question  in  the  present  case  for  the  jury  was  whether  Mr.  Ruskin's 
pamphlet  was  a  fair  and  bona  fide  criticism  upon  the  plaintiff's  works; 
and  it  was  for  the  defendant  to  make  that  out.  It  was  of  the  last 
importance  that  a  critic  should  have  full  latitude  to  express  the  judg- 
ments he  honestly  formed,  and  for  that  purpose  there  was  no  reason 
why  he  should  not  use  ridicule  as  a  weapon;  but  a  critic  must  confine 
himself  to  criticism,  and  not  make  it  the  veil  for  personal  censure,  nor 
allow  himself  to  run  into  reckless  and  unfair  attacks  merely  from  the 
love  of  exercising  his  power  of  denunciation. 

The  jury,  after  being  absent  for  an  hour,  came  into  court  for  an 
explanation  from  the  learned  judge  of  the  words  "wilful  imposture" 
in  the  alleged  libel,  and,  again  retiring,  came  back  shortly  afterwards 
and  gave  a  verdict  for  the  plaintiff  —  Damages,  one  farthing. 

The  learned  Judge  gave  judgment  for  the  plaintiff,  but  without 
costs. 


934.  Hunt  v.  Stab  Newspaper  Co.  (1908.  L.  R.  2  K.  B.  309,  319.) 
Fletcher  Moui/ton,  L.  J.  .  .  .  The  law  as  to  fair  comment,  so  far  as  is  mate- 
rial to  the  present  case,  stands  as  followB:  (1)  In  the  first  plaoe,  comment  in 
order  to  be  justifiable  as  fair  comment  must  appear  as  comment,  and  must  not 
be  so  mixed  up  with  the  facts  that  the  reader  cannot  difltinguish  between  what 
is  report  and  what  is  conmient.  .  .  .  Any  matter,  therefore,  which  does  not 
Indicate  with  a  reasonable  clearness  that  it  purports  to  be  comment,  and  not 
statement  of  fact,  cannot  be  protected  by  the  plea  of  fair  comment,  (2)  In 
the  next  place,  in  order  to  give  room  for  the  plea  of  comment  the  facts  must 
be  truly  stated.  If  the  facts  upon  which  the  comment  purports  to  be  made  do 
not  exist,  the  foundation  of  the  plea  fails.  This  has  been  so  frequently  Isld  down 
authoritatively  that  I  do  not  need  to  dwell  further  upon  it.  .  .  .  (3)  Finally, 
comment  must  not  convey  imputations  of  an  evil  sort  except  so  far  as  the  facts 
truly  stated  warrant  the  imputation.  This  is  the  language  of  Kennedy,  J.,  in 
the  case  to  which  I  have  just  referred.    It  is  based  on  the  judgments  in  Camp- 
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bell  V.  Spottiswoode  [supraj  No.  932],  a  case  of  the  highest  authority,  and  is, 
in  my  opinion,  unquestionably  a  true  statement  of  the  law.  ...  To  allege  a 
criminal  intention  or  a  disreputable  motive  as  actuating  an  individual  is  to 
make  an  all^ation  of  fact  which  must  be  supported  by  adequate  evidence. 


935.  BURT  V.  ADVERTISER  NEWSPAPER  COMPANY 
Supreme  Judicial  Court  of  Massachusetts.    1891 

154  AfoM.  238,  28  iV.  ^.  1 

Tort,  for  alleged  libels,  contained  in  articles  published  in  January 
and  February,  1889,  in  successive  issues  of  the  Boston  Daily  Advertiser. 
The  declaration  was  in  four  counts.  The  first  article,  which  was  re- 
ferred  to  in  the  first  count,  and  was  entitled  "A  Plague  Spot,"  con- 
tained the  following: 

"It  is  surprising  how  the  New  York  press  has  rallied  unitedly  about  the 
frauds  which,  at  that  custom-house,  cheat  the  government  out  of  from  ten 
million  dollars  to  thirty  million  dollars  annually.  It  is  not  surprising  in  the 
Evening  Post,  whose  close  relation  with  the  Burts  is  understood.  One  Burt 
is  the  broker  of  the  Havemeyer  sugar  people,  and  boasts  that  he  makes  more 
than  fifty  thousand  dollars  a  year  in  that  interest  by  his  influence  in  securing 
re-appraisals  in  the  valuations  of  sugar  imported  by  that  great  house.  The 
other  is  Naval  Officer  of  that  port,  and  his  long-time  connection  with  some  of 
the  most  disreputable  elements  in  the  New  York  custom-house  has  been  a 
matter  of  public  knowledge.''  .  .  . 

The  second  article,  which  was  referrred  to  in  the  second  count,  was 
entitled  "The  New  York  Scandal,"  and  contained  the  following: 

.  .  .  "The  New  York  custom-house  for  years — and  we  say  this  on  authority — 
has  been  the  scene  of  the  most  corrupt  violations  of  the  customs  laws  the  country 
has  ever  seen.  .  .  .  The  more  this  matter  is  shown  up,  and  especially  by  the 
defences  printed  by  the  New  York  Evening  Post,  the  more  evident  it  is  that 
the  worst  nest  of  rascals  in  the  federal  administration  has  been  brought  to 
light.  ..." 

Trial  in  the  Superior  Court,  before  Dunbar,  J.,  who,  after  a  verdict 
for  the  plaintiff,  allowed  exceptions,  which,  so  far  as  material  to  the 
points  decided,  appear  in  the  opinion. 

A.  Hemenway  A  H.  N.  Sheldon,  for  the  defendant. 

R.  M,  MorBBy  Jr.  &  F.  J.  SHmson,  for  the  plaintiff. 

Holmes,  J.  In  this  case  there  must  be  a  new  trial.  We  shall  state 
the  grounds  on  which  we  come  to  this  conclusion,  and  shall  disctiss 
such  of  the  rulings  as  dealt  with  questions  which  are  likely  to  come  up 
again.    Some  matters  not  likely  to  recur  we  shall  pass  over. 

The  first  question  which  we  shall  consider  is  raised  by  the  presiding 
judge's  refusal  to  rule  that  the  articles  were  privileged.  The  requests 
referred  to  each  article  as  a  whole.    Each  article  contained  direct  and 
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indirect  allegations  of  fact  touching  the  plaintiff,  and  highly  detri- 
mental to  him,  charging  him  with  being  a  party  to  alleged  frauds  in 
the  New  York  custom-house.  Some  or  all  of  these  allegations  we 
must  take  to  be  false.  In  our  opinion  the  rulings  asked  were  properly 
refused. 

We  agree  with  the  defendant,  that  the  subject  was  of  public  interest, 
and  that  in  connection  with  the  administration  of  the  custom-house 
the  defendant  would  have  a  right  to  make  fair  comments  on  the  con-* 
duct  of  private  persons  affecting  that  administration  in  the  way  alleged. 
But  there  is  an  important  distinction  to  be  noticed  between  the  so-called 
privilege  of  fair  criticism  upon  matters  of  public  interest,  and  the 
privilege  existing  in  the  case,  for  instance,  of  answers  to  inquiries  about 
the  character  of  a  servant.  In  the  latter  case,  a  bona  fide  statement 
not  in  excess  of  the  occasion  is  privileged,  although  it  turns  out  to  be 
false.  In  the  former,  what  is  privileged  (if  that  is  the  proper  term), 
is  criticism,  not  statement,  and  however  it  might  be  if  a  person  merely 
quoted  or  referred  to  a  statement  as  made  by  others,  and  gave  it  no 
new  sanction,  if  he  takes  upon  himself  in  his  own  person  to  allege  facts 
otherwise  libellous,  he  will  not  be  privileged  if  those  facts  are  not  true. 
The  reason  for  the  distinction  lies  in  the  different  nature  and  degree 
of  the  exigency  and  of  the  damage  in  the  two  cases.  In  these,  as  in 
many  other  instances,  the  law  has  to  draw  a  line  between  conflicting 
interests,  both  intrinsically  meritorious.  When  private  inquiries  are 
made  about  a  private  person,  a  servant,  for  example,  it  is  often  impK>&- 
sible  to  answer  them  properly  without  stating  facts,  and  those  who 
settled  the  law  thought  it  more  important  to  preserve  a  reasonable 
freedom  in  giving  necessary  information  than  to  insure  people  against 
occasional  unintended  injustice,  confined  as  it  generally  is  to  one  or 
two  persons.  But  what  the  interest  of  private  citizens  in  public  matters 
requires  is  freedom  of  discussion  rather  than  of  statement.  Moreover, 
the  statements  about  such  matters  which  come  before  the  courts  are 
generally  public  statements,  where  the  harm  done  by  a  falsehood  is 
much  greater  than  in  the  other  case.  If  one  private  citizen  wrote  to 
another  that  a  high  official  had  taken  a  bribe,  no  one  would  think 
good  faith  a  sufficient  answer  to  an  action.  He  stands  no  better,  cer- 
tainly, when  he  publishes  his  writing  to  the  world  through  a  news- 
paper, and  the  newspaper  itself  stands  no  better  than  the  writer. 
Sheckell  v.  Jackson,  10  Cush.  25,  26. 

The  distinction  to  which  we  have  referred  has  been  brought  out 
more  clearly  in  England  than  it  has  been  in  our  own  decisions.  Thus, 
in  Davis  v.  Shepstone,  11  App.  Cas.  187,  190,  Lord  Hebschell  says: 

"It  is  one  thing  to  comment  upon  or  criticise,  even  with  severity,  the  ac- 
knowledged or  proved  acta  of  a  public  man,  and  quite  another  to  assert  that 
he  has  been  guilty  of  particular  acts  of  misconduct.  In  the  present  case  the 
appellants,  in  the  passages  which  were  complained  of  as  libellous,  chaiiged  the 
raspondent,  as  now  appears  without  foundation,  with  haying  been  guilty  of 
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specific  acts  of  misoonduct,  and  then  proceeded  on  tEe  assumption  that  the 
charges  were  true,  to  comment  upon  his  proceedings  in  language  in  the  highest 
deg;ree  offensive  and  injurious;  not  only  so,  but  they  themselves  vouched  for 
the  statements  by  asserting  that  though  some  doubt  had  been  thrown  upon 
the  truth  of  the  story,  the  closest  investigation  would  prove  it  to  be  correct. 
In  their  Lordships'  opinion  there  is  no  warrant  for  the  doctrine  that  defamatory 
matter  thus  published  is  regarded  by  the  law  as  the  subject  of  any  privilege.  .  .  ." 

The  foregoing  language  is  applicable  to  the  case  at  bar.  The  defend- 
ant in  ail  the  articles  makes  statements  of  facts  on  its  own  behalf,  and 
in  the  second  article  fairly  may  be  understood  to  intimate  that  the 
private  sources  of  information  alleged  by  the  words  "we  say  this  on 
authority,"  apply  not  merely  to  the  existence  of  corruption  in  the  New 
York  custom-house,  but  to  the  plaintiff's  connection  with  it.  The 
articles  published  by  the  defendant,  so  far  as  fliey  contained  false 
statements,  were  not  privileged.  We  should  add,  however,  with 
Teference  to  another  trial,  that  there  was  evidence  that  some  of  the 
charges  in  the  articles  were  true,  and  so  far  as  the  jury  might  find  them 
to  be  so,  inasmuch  as  the  matter  under  discussion  was  a  matter  of 
public  concern,  the  defendant  would  be  justified  not  only  in  making 
those  charges,  but  in  free  and  open  comment  and  criticbm  in  regard 
to  them.  .  .  .  Exceptions  sustained. 


(3)    AnomaUms  Forma  of  Ride 

936.    BRONSON  v.  BRUCE 
SuPBEME  Court  of  Michigan.    1886 

59  Mick.  467,  26  N,  W,  671 

Error  to  Mecosta.  (Judkins,  J.)  Argued  November  19,  1885. 
Decided  February  3,  1886.    Case.    Plaintiff  brings  error.    Reversed. 

At  the  general  election  in  the  year  1882,  the  plaintiff  was  a  candidate 
for  Congress.  The  defendant  was  then  editor  and  publisher  of  the  Big 
Rapids  Current,  a  newspaper  published  in  the  city  of  Big  Rapids,  in 
the  county  of  Mecosta,  and  circulated  in  that  and  other  counties  in 
the  congressional  district  which  was  sought  to  be  represented  in  Con- 
gress by  the  plaintiff,  as  well  as  in  other  counties  of  the  State  outside  of 
said  district.  The  defendant,  through  the  columns  of  his  newspaper, 
opposed  the  election  of  the  plaintiff  to  the  office  for  which  he  was  a 
candidate,  and  supported  the  election  of  the  opposing  candidate.  After 
the  plaintiff  was  placed  in  nomination  for  the  office,  and  before  the 
election  to  be  held  for  representative  in  Congress,  the  defendant  pub* 
lished  in  his  paper,  and  circulated  throughout  the  district,  and  sent 
the  same  to  exchanges  in  other  parts  of  the  State,  certain  articles  con* 
oeming  the  plaintiff  which  the  plaintiff  claims  to  be  Ubellous,  and  this 
action  is  brought  to  recover  damages  therefor.  ...  At  the  trial  the 
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publication  was  not  disputed.  .....  It  charged  him  with  the  crime 

of  forgery;  of  the  theft  of  deposits  of  poor  men  and  women;  and  of 
cheating  laboring  men  of  their  hard  earnings.  .  .  .  The  judge  instructed 

the  jury  relative  to  qualified  privilege  as  follows:  .  .  .  "If  it  is  made 
to  appear  that  the  criticism  is  just,  is  proper,  is  made  in  good  faith,  is 
made  without  malice  and  for  the  public  good,  for  the  purpose,  as  sup- 
posed by  the  person  at  the  time,  to  prevent  an  incompetent  and  unfit 
and  unsuitable  person  from  receiving  the  majority  of  the  votes  of  the 
electors  of  the  district,  or  as  the  case  may  be,  that  article  is  prima  facie 
privileged."  .  .  . 

Glidden  &  Marsh  and  Frank  Dunum,  for  appellant:  .  .  .  False  and 
calumnious  pubhcations,  concerning  candidates  for  office,  are  not 
privileged.  .  .  . 

Stone  &  Hyde,  for  defendant:  .  .  •  Public  criticism  of  the  actions, 
character  and  motives  of  persons  holding  official  positions,  which  are 
elective,  made  on  lawful  occasion  and  upon  probable  cause,  are  also, 
prima  facie,  privileged.  .  .  . 

Champun,  J.  [after  stating  the  facts  as  above]:  As  was  said  by  the 
Supreme  Court  of  West  Virginia  in  Sweeney  t?.  Baker,  13  W.  Va.  183: 

'^  The  fact  that  one  is  a  candidate  for  office  in  the  gift  of  the  people 
affords,  in  many  instances,  a  legal  excuse  for  publishing  language  concerning 
him  as  such  candidate  for  which  publication  there  would  be  no  legal  excuse 
if  he  did  not  occupy  the  position  of  such  candidate,  whether  the  publication 
is  made  by  the  proprietors  of  a  newspaper,  or  by  a  voter  or  other  person  hav- 
ing an  interest  in  the  election.  The  conduct  and  actions  of  such  candidate 
may  be  freely  commented  upon,  his  acts  may  be  canvassed,  and  his  conduct 
boldly  censured.  Nor  is  it  material  that  such  criticism  of  conduct  should, 
in  the  estimate  of  the  jury,  be  just.  .  .  .  The  only  limitation  to  the  right 
of  criticism  of  the  acts  or  conduct  of  a  candidate  for  an  office  in  the  gift  of 
the  people  is,  that  the  criticism  be  bona  fide.  As  this  right  of  criticism  is 
confined  to  the  acts  or  conduct  of  such  candidate,  whenever  the  facts  which 
constitute  the  act  or  conduct  criticised  are  not  admitted,  they  must  of  course 
be  proven.  .  .  .  No  one  has  a  right  by  a  publication  to  impute  to  such 
candidate,  falsely,  crimes,  or  publish  allegations  affecting  his  character 
falsely.' 


11 

.  •  • 


The  electors  of  a  congressional  district  are  interested  in  knowing 
the  truth,  not  falsehoods,  concerning  the  qualifications  and  character 
of  one  who  offers  to  represent  them  in  Congress;  and  it  is  the  right  and 
privilege  of  any  elector,  or  person  also  having  an  interest  to  be  repre- 
sented, to  freely  criticise  the  act  and  conduct  of  such  candidate,  and 
show,  if  he  can,  why  such  person  is  unfit  to  be  intrusted  with  the  office, 
or  why  the  suffrages  of  the  electors  should  not  be  cast  for  him.  But 
defamation  is  not  a  necessary  and  indispensable  concomitant  of  an 
election  contest.  "Slander,"  says  Judge  Overton,  "is  no  more  justifi- 
able when  spoken  of  a  man  with  a  view  to  .his  election  than  on  any 
other  occasion."  ...  To  hold  that  false  charges  of  a  defamatory 
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character,  made  against  a  candidate,  are  privileged  as  matters  of  law, 
if  made  in  good  faith,  and  that  the  party  making  them  is  absolutely 
shielded  against  liability,  it  seems  to  me  is  a  most  pernicious  doctrine. 
It  would  deter  all  sensitive  and  honorable  men  from  accepting  the 
candidacy  to  office,  and  leave  the  field  to  the  profligate,  the  unprin- 
cipled, and  unworthy;  to  men  who  have  no  character  to  lose,  no  repu- 
tation to  blemish.  .  .  .  Under  the  guise  of  assisting  the  people  to 
select  a  fit  man,  the  voters  are  deceived  by  falsehood  and  induced  to 
withhold  their  support  from  the  maligned  candidate,  and  so  two  wrongs 
are  perpetrated:  one  upon  the  candidate,  the  other  in  misleading  the 
voter.  .  .  .  The  stability  of  our  institutions,  in  a  great  measure,  de- 
pends upon  the  confidence  and  esteem  in  which  those  occupying  such 
high  positions  are  held  by  their  fellow-citizens.  This  cannot  be  attained 
if  charges  of  crime  against  them,  which  are  falsely  made  or  circulated 
in  the  community,  are  absolutely  privileged,  though  made  in  good 
faith.  I  think  the  circuit  judge  erred  in  laying  down  such  rule.  If 
the  charges  were  false,  and  made  in  an  honest  belief  of  their  truth, 
after  reasonable  and  proper  investigation,  such  facts  would  go  to  miti- 
gate the  damages.  .  .  .  The  article  claims  to  state  facts,  and  those 
facts  charged  the  plaintiff  with  a  crime,  and  I  think  the  defendant 
cannot  excuse  himself  from  liability,  without  proving  the  truth  of 
such  charges.  ... 

The  judgment  must  be  reversed,  and  a  new  trial  granted.  The  other 
Justices  concurred. 

937.    COLEMAN  v.  MacLENNAN 
Supreme  Court  of  Kansas.    1908 

78  Kan.  711,  98  Pac,  281 

Error  from  District  Comi;,  Shawnee  County;  A.  W.  Dana,  Judge. 

Action  by  C.  C.  Coleman  against  F.  P.  MacLennan.  Judgment  for 
defendant,  and  plaintiff  brings  error.    Affirmed. 

In  August,  1904,  the  plaintiff  held  the  office  of  Attorney  General 
of  the  State  and  was  a  candidate  for  re-election  at  the  general 
election,  which  occurred  in  the  following  November.  By  virtue  of 
his  office,  he  was  a  member  of  the  commission  charged  with  the  manage- 
ment and  control  of  the  state  school  fund.  The  defendant  was  the 
owner  and  publisher  of  the  Topeka  State  Journal,  a  newspaper  pub- 
lished at  Topeka,  and  circulated  both  within  and  without  the  State. 
In  the  issue  of  the  date  mentioned  appeared  an  article  purporting  to 
state  facts  relating  to  the  plaintiff's  official  conduct  in  connection  with 
a  school  fund  transaction,  making  comment  upon  them  and  drawing 
inferences  from  them.  Deeming  the  article  to  be  libellous,  the  plaintiff 
brought  an  action  for  damages  against  the  defendant,  alleging  that 
the  matter  published  concerning  him  was  false  and  defamatory,  and 
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that  its  publication  was  the  fruit  of  malice.  Among  other  defences 
the  defendant  pleaded  facts  which  he  claimed  rendered  the  article  and 
its  publication  privileged. 

At  the  trial  instructions  presenting  the  plaintiff's  view  of  the  law  of 
privilege  were  refused,  and  the  following  instruction  was  given  to  the 
jury  instead: 

"If  you  believe  from  the  evidence  m  this  case  that  on  August  20, 1904,  plain- 
tiff was  a  candidate  for  re-election  to  the  office  of  Attorney  General,  and  that 
defendant  published  said  article  for  the  sole  purpose  of  giving  to  the  voters  of 
TCfmaiw  what  he  believed  to  be  truthful  inf onnation  concerning  the  acts  of  the 
Attorney  General,  and  only  for  the  purpose  of  enabling  such  voters  to  cast 
their  ballots  more  intelligently,  and  that  the  defendant  made  all  reasonable 
effort  to  ascertain  the  facts  before  publishing  the  same,  and  that  the  whole 
thing  was  done  in  good  faith,  and  without  malice  toward  plaintiff,  and  if  you 
believe  that  the  bulk  of  the  circulation  of  the  said  paper  was  within  the  State  of 
Kansas,  and  that  its  circulation  outside  of  the  State  of  Kansas  was  only  inci- 
dental, then  I  instruct  you  that  your  verdict  must  be  for  the  defendant,  although 
you  may  believe  that  the  principal  matters  contained  in  said  article  are  untrue 
in  fact  and  derogatory  to  the  character  of  the  plaintiff.'' 

The  jury  foimd  generally  for  the  defendant.  A  motion  for  a  new 
trial  was  overruled,  and  the  plaintiff  prosecutes  error. 

Charles  Blood  Smith,  Jno.  E.  Heasin,  and  F.  L,  WiUiams,  for  plaintiff 
in  error. 

B.  P,  Waggener,  W.  P.  Hackney,  and  Waters  &  Waters,  tor  d^endant 
in  error. 

BuRCH,  J.  [after  stating  the  facts  and  instructions  as  above]:  .  .  . 
Beyond  their  importance  to  the  immediate  parties,  the  questions 
raised  are  of  the  utmost  concern  to  all  the  people  of  the  State.  What 
are  the  limitations  upon  the  right  of  a  newspaper  to  discuss  the  official 
character  and  conduct  of  a  public  official  who  is  a  candidate  for  re- 
election by  popular  vote  to  the  office  which  he  holds?  .  .  . 

1.  The  Constitution  contains  a  provision  which  reads  as  follows: 

"The  liberty  of  the  press  shall  be  inviolate;  and  all  persons  may  freely  speak, 
write  or  publish  their  sentiments  on  all  subjects,  beLqg  responsible  for  the  abuse 
of  such  right;  and  in  all  civil  or  criminal  actions  for  Ubel  the  truth  may  be 
given  in  evidence  to  the  jury,  and  if  it  shall  appear  that  the  alleged  libellous 
matter  was  published  for  justifiable  ends,  the  accused  party  shall  be  acquitted." 
Bill  of  Rights,  §  11. 

...  It  is  of  the  utmost  consequence  that  the  people  should  discuss 
the  character  and  qualifications  of  candidates  for  their  suffrages.  The 
importance  to  the  State  and  to  society  of  such  discussions  is  so  vast 
and  the  advantages  derived  are  so  great  that  they  more  than  counter- 
balance the  inconvenience  of  private  persons  whose  conduct  may  be 
involved,  and  occasional  injury  to  the  reputations  of  individuals  must 
yield  to  the  public  welfare,  although  at  times  6uch  injury  may  be  great. 
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Tte  public  benefit  from  publicity  is  so  great  and  the  chance  of  injury 
to  private  character  so  small  that  such  discussion  must  be  privileged. 
.  .  .  There  is  great  diversity  of  opinion  regarding  the  extent  to  which 
discussions  of  the  fitness  of  candidates  for  ofiice  may  go.  In  England 
and  Canada  the  limit  is  fixed  at  criticism  and  comment,  which,  however, 
may  be  severe,  if  fair,  and  may  include  the  inferring  of  motives  for 
conduct  in  fact  exhibited  if  there  be  foundation  for  the  inference.  In 
some  of  our  own  States  the  rule  is  more  liberal,  while  in  others  it  is 
more  narrow.  Accordingly  to  the  greater  number  of  authorities,  the 
occasion  giving  rise  to  conditional  privilege  does  not  justify  statements 
which  are  untrue  in  fact,  although  made  in  good  faith,  without  malice 
and  under  the  honest  belief  that  they  are  true.  A  minority  allows  the 
privilege  imder  such  circumstances.  The  district  court  instructed 
the  jury  according  to  the  latter  view,  and  the  instruction  given  has 
the  sanction  of  previous  decisions  of  this  court.  '  j 

.  .  .  Such  is  the  clear  declaration  of  the  Court  in  the  case  of  State  v. 
Balch,  31  Kan.  465,  2  Pac.  609.  True,  that  was  a  criminal  case,  but 
the  rule  of  privilege  is  the  same  in  both  civil  and  criminal  actions.  It 
is  the  occasion  which  gives  rise  to  privilege,  and  this  is  unaffected  by 
the  character  of  subsequent  proceedings  in  which  it  may  be  pleaded. 
In  Balch's  Case  a  printed  article  making  grave  charges  against  the 
character  of  a  candidate  for  county  attorney  was  circulated  among  the 
voters  of  the  county  previous  to  the  election.  In  the  opinion  holding 
the  occasion  to  be  privileged  the  Court  said: 

''If  the  supposed  libellous  article  was  circulated  only  among  the  voters  of 
Chase  county,  and  only  for  the  purpose  of  giving  what  the  defendants  believed 
to  be  truthful  information,  and  only  for  the  purpose  of  enabling  such  voters 
to  cast  their  ballots  more  intelligently,  and  the  whole  thing  was  done  in  good 
faith,  we  think  the  article  was  privileged,  and  the  defendants  should  have  been 
acquitted,  although  the  principal  matters  contained  in  the  article  were  untrue 
in  fact  and  derogatory  to  the  character  of  the  prosecuting  witness.  .  .  .  Gener- 
ally we  think  a  person  may  in  good  faith  publish  whatever  he  may  honestly 
believe  to  be  true,  and  essential  to  the  protection  of  his  own  interests  or  the 
interests  of  the  person  or  persons  to  whom  he  makes  the  publication,  without 
committing  any  public  offence,  although  what  he  publishes  may  in  fact  not  be 
true,  and  may  be  injurious  to  the  character  of  others.  And  we  further  think 
that  every  voter  is  interested  in  electing  to  office  none  but  persons  of  good 
moral  character,  and  such  only  as  are  reasonably  qualified  to  perform  the  duties 
of  the  office.   This  applies  with  great  force  to  the  election  of  county  attorneys." 

.  .  .  The  plaintiff  asks  that  the  decisions  of  this  Court  quoted  above  be 
overruled,  and  that  they  be  supplanted  by  one  which  shall  express  the 
narrow  conception  of  the  law  of  privilege  held  by  the  majority  of  the 
Courts.  .  .  .  The  fact  that  so  many  Courts  of  this  country,  all  of  high 
character,  of  great  learning  and  ability,  and  all  equally  interested  in 
correctly  solving  the  problems  of  free  government,  differ  from  us, 
makes  us  pause;  but  a  reversal  of  policy  and  the  overturning  of  what 
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has  been  so  long  accepted  as  settled  law  would  be  tantamount  uiider 
the  circumstances  to  legislation.  Such  a  step  ought  not  to  be  urged 
upon  the  Court  except  for  conclusive  reasons.  What  are  the  reasons 
supporting  the  majority  rule? 

The  decision  most  freely  quoted  since  it  was  rendered  in  1893  and 
chiefly  relied  upon  by  the  plaintiff  here  is  that  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Sixth  Circuit  in  the  case  of  Post  Pub. 
Co.  V.  Hallam,  16  U.  S.  App.  613,  8  C.  C.  A.  201,  59  Fed.  530.  Counsel 
in  the  case  had  argued  from  the  duty  of  newspapers  to  keep  the  public 
informed  concerning  those- who  are  seeking  their  suffrages  and  con- 
fidence, and  had  asked,  if  it  were  possible,  that  the  privilege  allowed 
in  discussing  the  character  of  public  servants  should  be  less  than  that 
which  protects  defamatory  statements  made  concerning  a  private 
servant.  The  opinion  by  Taft«  J.,  states  this  argument,  and  then 
proceeds  as  follows: 

"The  existence  and  extent  of  privilege  in  communications  are  determined 
by  balancing  the  needs  and  good  of  society  against  the  right  of  an  individual  to 
enjoy  a  good  reputation  when  he  has  done  nothing  which  ought  to  injure  it. 
The  privilege  should  always  cease  where  the  sacrifice  of  the  individual  right 
becomes  so  great  that  the  public  good  to  be  derived  from  it  is  outweighed.  Where 
conditional  privilege  is  extended  to  cover  a  statement  of .  diagraoeful  fact  to  a 
master  concerning  a  servant  or  one  applying  for  service,  the  privilege  covers  a 
bona  fide  statement  on  reasonable  ground  to  the  master  only,  and  the  injury 
done  to  the  servant's  reputation  is  with  the  master  only.  This  is  the  eictent 
of  the  sacrifice  which  the  rule  compels  the  servant  to  suffer  in  what  was  thought 
to  be,  when  the  rule  became  law,  a  most  important  interest  to  society.  But, 
if  the  privilege  is  to  extend  to  cases  like  that  at  bar,  then  a  man  who  offers 
himself  as  a  candidate  must  submit  imcomplainingly  to  the  loss  of  his  reputa- 
tion, not  with  a  single  person  or  a  small  class  of  persons,  but  with  every  member 
of  the  public,  whenever  an  untrue  charge  of  diQgraceful  conduct  is  made  against 
him,  if  only  his  accuser  honestly  believes  the  charge  upon  reasonable  ground. 
We  think  that  not  only  is  such  a  sacrifice  not  required  of  every  one  who  con- 
sents to  become  a  candidate  for  office,  but  that  to  sanction  such  a  doctrine 
would  do  the  public  more  harm  than  good.  We  are  aware  that  public  officers 
and  candidates  for  public  office  are  often  corrupt  when  it  is  impossible  to  make 
legal  proof  thereof,  and,  of  course,  it  would  be  well  if  the  public  could  be  given 
to  know,  in  such  a  case,  what  lies  hidden  by  concealment  and  perjury  from 
judicial  investigation.  But  the  danger  that  honorable  and  worthy  men  may 
be  driven  from  politics  and  public  service  by  allowing  too  great  latitude  in  at- 
tacks upon  their  character  outweighs  any  benefit  that  might  occasioitally  accrue 
to  the  public  from  charges  of  corruption  that  are  true  in  fact,  but  are  incapable 
of  legal  proof.  The  freedom  of  the  press  is  not  in  danger  from  the  enforcement 
of  the  rule  we  uphold.  No  one  reading  the  newspaper  of  the  present  day  can  be 
impressed  with  the  idea  that  statements  of  fact  concerning  public  men  and 
charges  against  them  are  unduly  guarded  or  restricted;  and  yet  the  rule  com- 
plained of  is  the  law  in  many  of  the  States  of  the  Union  and  in  England." 

.  .  .  Here  the  rule  by  which  privilege  is  to  be  measured  is  correctly 
stated,  as  in  Wason  r.  Walter,  the  balance  of  public  good  against  private 
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hurt.  The  argument  of  counsel  is  then  answered,  and  the  statement 
is  made  that  a  candidate  ought  not  suffer  a  loss  in  reputation  with 
the  whole  public  for  the  public  good.  That  is  the  question  to  be  decided, 
and  not  a  reason  why  it  should  be  so  decided.  Then  the  sole  reason  for 
the  decision  is  stated  —  that  honorable  and  worthy  men  will  be  driven 
from  politics.  Then  the  consequences  of  the  decision  are  commented 
upon:  Freedom  of  the  press  will  not  be  endangered  —  an  assertion, 
as  shown  by  the  manner  in  which  public  men  are  handled  by  the  press 
at  the  present  time,  an  appeal  to  experience  for  proof. 

The  single  reason  upon  which  the  Hallam  decision  is  based  is  also 
in  the  nature  of  a  prediction,  and  is  not  new.  It  was  advanced  in  this 
country  in  1808  by  Chief  Justice  Parsons  (Commonwealth  v.  Clap,  4 
Mass.  163,  3  Am.  Dec.  212)  and  by  Lord  Chancellor  Walworth  in  1829 
in  the  case  of  King  v.  Root,  4  Wend.  114,  21  Am.  Dec,  102.  .  .  . 
These  predictions  call  to  mind  that  of  Lord  Thurlow,  who,  when  pro- 
testing against  the  passage  of  the  Fox  Libel  Act,  said  it  would  result  in 
"  the  confusion  and  destruction  of  the  law  of  England."  2  May,  Const. 
History  of  England,  p.  122.  The  actual  results  of  the  struggle  ending 
in  the  enactment  of  that  law  are  stated  by  the  author  cited  as  follows: 

''  .  .  .  The  press  was  brought  into  closer  relations  with  the  state.  Its 
functions  were  elevated,  and  its  responsibilities  increased.  Statesmen  now  had 
audience  of  the  people.  They  could  justify  their  own  acts  to  the  world.  The 
falsehoods  and  misrepresentations  of  the  press  were  exposed.  Rulers  and 
their  critics  were  brought  face  to  face,  before  the  tribimal  of  public  opinion. 
The  sphere  of  the  press  was  widely  extended.  Not  writers  only,  but  the  first 
minds  of  the  age,  men  ablest  in  council  and  debate,  were  daily  contributing  to 
the  instruction  of  their  countrymen.  Newspapers  promptly  met  the  new  re- 
quirements  of  their  position.  Several  were  established  during  this  period 
whose  high  reputation  and  influence  have  survived  to  our  own  time,  and,  by 
fulness  and  rapidity  of  intelligence,  frequency  of  publication,  and  literary 
ability,  proved  themselves  worthy  of  their  honorable  mission  to  instruct  the 
people." 

In  opposition  to  the  high  authority  of  King  v.  Root  and  the  Hallam 
Case  may  be  placed  Thomas  M.  Cooley,  who  must  be  reckoned  with 
in  the  discussion  of  any  question  upon  which  he  has  deliberately  ex- 
pressed himself.  Commenting  on  the  foregoing  quotation  from  King 
V,  Root,  he  says: 

"Notwithstanding  the  deplorable  oonsequenoes  here  predicted  from  too 
great  license  to  the  press,  it  is  matter  of  daily  observation  that  the  press  in  its 
comments  upon  public  events  and  public  men  proceeds  in  all  respect  as  though 
it  were  privileged.  Public  opinion  would  not  sanction  prosecutions  by  candi- 
dates for  office  for  publications  amounting  to  technical  fibels,  but  which  were 
neverthdess  published  without  malice  in  fact;  and  the  man  who  has  a  'char- 
acter to  lose'  presents  himself  for  the  suffrages  of  his  fellow  citizens  in  the  full 
reUanoe  that  detraction  by  the  public  press  will  be  ooirected  through  the  same 
instrumentality,  and  that  unmerited  abuse  will  react  on  the  public  opinion  in 
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his  favor.  Meantime  the  press  is  gradually  becoming  more  jiist,- liberal,  and 
dignified  in  its  dealings  with  political  opponents,  and  vituperation  is  much  leas 
common,  reckless,  and  bitter  now  than  it  was  at  the  beginning  of  the  century, 
when  repression  was  more  often  resorted  to  as  a  remedy.''  Const.  Lim. 
(7th  Ed.)  644n. 

This  statement  of  the  results  of  Judge  Cooley's  observation  is  in 
full  accord  with  our  own  local  experience.  Without  speaking  for 
other  States  in  which  the  liberal  rule  applied  in  Batch's  Case  pre- 
vails, it  may  be  said  that  here  at  least  men  of  unimpeachable 
character  from  all  political  parties  continually  present  themselves 
as  candidates  in  sufficient  numbers  to  fill  the  public  offices  and  man- 
age the  public  institutions,  and  the  conduct  of  the  press  is  as  honest, 
clean,  and  free  from  abuse  as  ft  is  in  States  where  the  narrow  view  of 
privilege  obtains.  .  .  . 

Since  the  only  reason  given  for  the  rejection  of  the  liberal  rule  fails, 
it  is  pertinent  to  inquire  if  the  consequences  of  the  narrow  rule  are  so 
innocuous  as  the  Hallam  Case  asserts.  .  .  .  Will  the  liberty  of  the 
press  be  endangered  if  the  discussion  of  such  matters  mui^  be  con- 
fined to  statements  of  demonstrable  truth,  and  to  what  a  jury  may 
ex  post  facto  say  is  "fair  "criticism  and  comment?  Will  free  discussion 
of  the  subjects  indicated  be  smothered  if  the  newspapers  understand 
that  they  must  respond  in  damages  for  deducing  and  stating  a  wrong 
conclusion  of  fact  from  strong  circumstantial  evidence  indicating  fraud, 
corruption,  or  other  conduct  injurious  to  the  public  welfare?  The 
case  of  Atkinson  v.  Detroit  Free  Press,  46  Mich.  341,  9  N.  W.  501,  was 
decided  upon  a  question  of  pleading  and  a  question  of  evidence;  the 
opinion  of  the  Court  did  not  treat  the  subject  of  privilege.  Judge 
CooLEY,  however,  took  occasion  to  express  himself  upon  the  point 
now  under  consideration  as  follows: 

"The  beneficial  ends  to  be  subserved  by  public  discussion  would  in  large 
measure  be  defeated  if  dishonesty  must  be  handled  with  delicacy  and  fraud 
spoken  of  with  such  circumspection  and  careful  and  deferential  choice  of  words 
as  to  make  it  appear  in  the  discussion  a  matter  of  indifference.  .  .  .  Who  would 
venture  to  expose  a  swindler  or  a  blackmaUer,  or  to  give  in  detail  the  facts  of 
a  bank  failiu^e  or  other  corporate  defalcation,  if  every  word  and  sentence  must 
be  uttered  <with  judicial  cahnness  and  impartiality  as  between  the  swindler  and 
his  victims,  and  every  fact  and  every  inference  be  justified  by  unquestionable 
legal  evidence?  The  undoubted  truth  is  that  honesty  reaps  the  chief  advan- 
tages of  free  discussion;  and  fortunately  it  ia  honesty,  also,  that  is  least  liable 
to  suffer  serious  injury  when  the  discussion  incidentally  affects  it  unjustly."  .  . 

It  may  be  observed,  further,  that  the  distinction  between  conunent 
and  statements  of  fact  cannot  always  be  clear  to  the  mind.  Expression 
of  opinion  and  judgment  frequently  have  all  the  force  of  statements 
of  fact  and  pass  by  insensible  gradations  into  declarations  of  fact.  In 
England  fair  comment  includes  the  inference  of  motives  if  there  be 
foundation  for  the  inference.    Hunter  v,  Sharpe^  4  F.  &  F.  983;  Camp- 
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bell  V.  Spottiswoode  [ante,  No.  932].  .  .  .  What  is  a  charge  of 
intoxication  —  an  inference  from  conduct  and  appearances  and  there- 
fore fair  comment  or  the  statement  of  a  fact?  What  is  the  difference 
between  a  charge  of  intoxication  and  the  following:  "Having  appear- 
ances which  were  certainly  consistent  with  the  belief  that  they  had 
imbibed  rather  freely  of  the  cup  that  inebriates.  Their  condition  in 
the  chapel  also  led  one  to  such  a  conclusion"?  In  England  this  state- 
ment is  fair  comment.  Davis  v.  Duncan,  L.  R.  9  C.  P.  396.  In  New 
York,  no  matter  how  strongly  appearances  and  conduct  may  justify 
the  inference,  a  charge  of  intoxication  made  against  a  public  officer 
must  be  fully  proved.  King  v.  Root,  4  Wend.  114,  21  Am.  Dec.  102. 
In  keeping  plain  the  distinction  between  comment  and  statements  of 
fact,  the  Courts  of  some  of  the  States  leave  the  law  very  much  in  the 
attitude  of  saying  to  the  newspaper:  "You  have  full  liberty  of  free 
discussion,  provided,  however,  you  say  nothing  that  counts."  .  .  . 

Aside  from  other  reasons  for  adhering  to  it,  the  Court  is  of  the  opinion 
that  the  rule  in  Balch's  Case  accords  with  the  best  practical  results 
obtainable  through  the  law  of  hbei  under  existing  conditions,  that  it 
holds  the  balance  fair  between  public  need  and  private  right,  and  that 
it  is  well  adapted  to  subserve  all  the  high  interests  at  stake  —  those 
of  the  individual,  the  press,  and  the  public. 

.  2.  The  plaintiff  argues  that  the  defence  of  privilege  was  destroyed 
by  the  fact  that  copies  of  the  defendant's  newspaper  circulated  in  other 
States,  complains  of  the  instructions  given  upon  the  subject,  and  insists 
that  the  instruction  offered  by  him  should  have  been  given.  The 
instruction  given  was  correct  and  follows  the  rule  announced  by  this 
Court  in  Redgate  v.  Roush,  61  Kan.  480,  59  Pac.  1050, 48  L.  R.  A.  236. 
There  a  matter  of  interest  to  communicants  of  a  church  was  published 
in  the  church  papers  in  Indiana,  Ohio,  Texas,  and  Nebraska.  It  was 
inevitable  that  they  should  be  read  by  people  of  other  denominations. 
The  syllabus  reads:  "Where  the  publication  appears  to  have  been 
made  in  good  faith  and  for  the  members  of  the  denomination  alone, 
the  fact  that  it  incidentally  may  have  been  brought  to  the  attention 
of  others  than  members  of  the  church  will  not  take  away  its  privileged 
character."  This  accords  with  the  general  rule.  ...  In  the  cases  of 
State  of  Iowa  v.  Haskins,  109  Iowa,  666,  80  N.  W.  1063,  47  L.  R.  A. 
223,  77  Am.  St.  Rep.  560,  Buckstaff  v.  Hicks,  94  Wis.  34,  68  N.  W. 
403,  59  Am.  St.  Rep.  853,  and  Sheftall  v.  Central  Railway  Co.,  123 
Ga.  589,  51  S.  E.  646,  language  is  used  from  which  it  might  be  inferred 
that  privilege  will  be  destroyed  if  the  communication  should  reach  the 
eyes  of  others  than  persons  interested.  This  would  be  the  end  of  priv* 
il^e  for  all  newspapers  having  circidation  and  influence.  Genctt^ly 
the  publication  must  be  no  wider  than  will  meet  the  requirements  of 
the  n^oral  or  social  duty  to  publish.  If  it  be  designedly  or  unneces* 
sarily  or  negligently  excessive,  privilege  is  lost  But,  if  a  State  news* 
paper  published  primarily  for  a  State  constituency  have  a  small  circu* 
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lation  elsewhere,  it  is  not  deprived  of  its  privilege  in  the  discussion  of 
matters  of  State-wide  concern  becavi£t^  of  that  fact.  .  .  . 
The  judgment  of  the  district  court  is  affirmed.  ^ 

Topic  3.    Repetitious  and  ReportB  of  Untrue  Statements 

039.  Lewis  9.  Wai;tbr.  (1821.  4  B.  &  Aid.  605.)  .  .  .  PZd<<,  arguing.  .  .  . 
In  this  case,  the  defendant  has  not  transgressed  the  bounds  of  truth,  for  he 
has  only  alleged  by  the  supposed  libel  that  the  libellous  matter  had  been  pub- 
lished by  the  proprietors  of  the  Hampshire  Telegraph,  which  was  in  fact  the 
case;  not  vouching  himself  for  its  authenticity,  but  citing  his  authority;  so 
that  his  publication  of  it  could  not  give  any  confirmation  or  authenticity  to 
the  slander,  which  still  stood  upon  the  authority  of  the  original  propagator 
of  it.  Now  it  is  a  general  rule,  that  if  A  publish  to  B  slanderous  words,  and 
B  reports  them  as  he  heard  them  from  A,  A  [and  not  B]  shall  be  answerable  for 
all  the  damage  which  the  individual  so  calumniated  may  sustain  by  reason 
of  B's  having  so  reported  it.  Earl  of  Northampton's  case,  12  Rep.  134.  Upon 
principle,  the  same  rule  will  apply  to  libels.  .  .  . 

HoLBOTD,  J.  I  am  of  opinion  that  these  pleas  are  bad.  ...  In  actions 
for  slander,  the  truth  may  be  pleaded  as  a  legal  defence.  ...  It  is,  how- 
ever, a  very  different  thing  to  justify  the  repetition  of  slander,  by  alleging, 
as  a  bar,  that  some  other  person  was  originally  the  author  of  it.  For  it 
does  not  follow,  that,  because  a  defendant  may  justify  slander  if  true,  he 
may  also  justify  the  repetition  of  slanderous  words  which  are  not  true,  if  he 
has  heard  them  from  another  person.  Unless  we  go  the  length  of  holding  that 
such  a  repetition  woidd  be  justifiable,  even  when  spoken  from  a  bad  motive, 
we  cannot  support  the  present  pleas.  All  the  cases  on  this  subject  arise  out  of 
the  case  of  Earl  of  Northampton,  12  Rep.  133.  They  do  not,,  however,  oon- 
finn  that  decision,  but  all  go  on  the  ground  of  being  distinguishable  from  it^ 
The  book  in  which  that  case  is  found  is  not  so  accurate  as  the  rest  of  the  reports 
of  Lord  Coke,  not  having  been  published  by  him  in  his  lifetime,  but  from  his 
notes  afterwards.  The  point  there  is  stated  in  very  general  tenns,  and  as  it 
seems  to  me,  may  be  questionable.  It  is  put  thus:  "In  a  private  action  for 
slander  of  a  common  person,  if  J.  S.  publish  that  he  hath  heard  J.  W.  say  that 
J.  G.  was  a  traitor  or  thief,  in  an  action  on  the  case,  if  the  truth  be  such,  he 
may  justify."    It  is  observable,  that  Lord  Coke  does  not  say  that  it  is  lawful 
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to  repeat  slander  in  all  cases  and  at  all  times,  but  only  that  the  party  inay 
justify  under  certain  drcumstanoes.  .  .  .•  Taking,  therefore,  the  whole  together, 
it  seems  to  me,  that  the  proper  way  is,  to  take  the  passage  with  this  qualifica- 
tion, that  if  J.  S.  publish,  on  a  fair  and  justifiable  occasion,  that  he  hath  heard 
J.  W.  say  tiiat  J.  G.  was  a  traitor  or  thief,  he  may,  if  the  truth  be  such,  justify. 
It  must  not,  therefore,  be  taken  as  a  general  rule,  even  in  oral  slander,  that  the 
malicious  repetition  of  it  may  be  justified,  if  the  name  of  the  author  be  given 
up  at  the  time.  If  it  could,  it  would  be  productive  of  mischief;  for  the  person 
slandered  could  bring  no  action  against  the  malicious  repeater,  and  if  he  did 
discover  who  the  person  wto,  and  brought  an  action  against  him,  he  might 
only  be  able  to  support  it  by  the  testimony  of  the  very  person  who  had  so  mali- 
ciously repeated  it.  Perhaps,  therefore,  the  rule  has  been  liud  down  too  largely 
in  the  Earl  of  Northampton's  case,  and  ought  to  be  qualified,  by  confining  it 
to  cases  where  there  is  a  fair  and  just  reason  for  the  repetition  of  the  slander. 

Sub-topic  A.    Reports  of  Judicial  Proceedings 

940.  Jereicy  Bentham.  Draught  of  a  Code  for  the  Organization  of  the  Judi- 
cial Establishment.  (1790.  ch.  I,  Tit.  I,  Art.  XVni.)  Principles  of  Judicial 
Procedure.  (1820.  ch.  XX,  §  4.)  (Works,  ed.  Bowring,  vol.  IV,  p.  316,  vol. 
II,  p.  114.)  Judicial  proceedings,  from  the  first  step  to  the  last  inclusive,  shall, 
in  all  cases  but  the  secret  ones  hereinafter  specified,  be  carried  on  with  the 
utmost  degree  of  publicity  possible.  .  .  .  Publicity  is  the  very  soul  of  justice. 
It  is  the  keenest  spur  to  exertion,  and  the  surest  of  all  guards  against  improbity. 
It  keeps  the  judge  himself,  while  trying,  under  trial.  Under  the  auspices  of  pub- 
licity, the  cause  in  the  court  of  law,  and  the  appeal  to  the  court  of  public  opinion, 
are  going  on  at  the  same  time.  So  many  bystanders  as  an  unrighteous  judge, 
or  rather  a  judge  who  would  otherwise  be  unrighteous,  beholds  attending  in 
his  court,  so  many  witnesses  he  sees  of  his  unrighteousness,  so  many  condemn- 
ing judges,  so  many  ready  executioners,  and  so  many  industrious  proclaimers 
of  his  sentence.  By  publicity,  the  court  of  law,  to  which  his  judgment  is  ap- 
pealed from,  is  secured  against  any  want  of  evidence  of  his  guilt.  It  is  through 
publicity  alone  that  justice  becomes  the  mother  of  security.  By  publicity,  the 
temple  of  justice  is  converted  into  a  school  of  the  first  order,  where  the  most 
important  branches  of  morality  are  enforced,  by  the  most  impresnve  means, 
and  into  a  theatre,  where  the  sports  of  the  imagination  give  place  to  the  more 
interesting  exhibitions  of  real  life.  Nor  is  publicity  less  auspicious  to  the  verac- 
ity of  the  witness  than  to  the  probity  of  the  judge.  Environed  as  he  sees  him- 
self by  a  thousand  eyes,  contradiction,  should  he  hazard  a  false  tale,  will  seem 
ready  to  rise  up  in  opposition  to  it  from  a  thousand  mouths.  Many  a  known 
face,  and  every  unknown  countenance,  presents  to  him  a  possible  source  of 
detection,  from  whence  the  truth  he  is  struggling  to  suppress  may  through  some 
unsuspected  connection  burst  forth  to  his  confusion.  Without  publicity,  all  other 
checks  are  fruitless:  in  comparison  of  publicity,  all  other  checks  are  of  small 
account.  It  is  to  publicity,  more  than  everything  else  put  together,  that  the 
English  system  of  procedure  owes  its  being  the  least  bad  system  as  yet  extant, 
instead  of  being  the  worst.  It  is  for  want  of  this  essential  principle,  more  than 
anything  else,  that  the  well-meant  labors  of  Frederick  and  Catherine  in  the  field 
of  justice  have  fallen  so  far  short  of  the  mark  at  which  they  aimed.  .  .  . 

Of  this  publicity,  one  effectual  means  is  liberty  to  all  persons  without  exoep- 


526  m.    THE  EXCUSE  ELEMENT  No.  940 

tion  to  take  notes  of  everything  that  passes  in  the  justice-chamber;  and  to  the 
report  founded  thereon,  to  give  whatsoever  mode  and  degree  of  publicity  the 
person  in  question  is  able  and  willing  to  give  to  it.  Of  the  instruction  thus  de- 
rived, the  utility  will  depend  upon  and  be  in  proportion  to  the  clearness,  cor- 
rectness, and  comprehensiveness,  as  also  the  exact  relevancy,  of  the  matter  to 
which  publicity  is  so  given.  The  end  and  purpose  of  it  will  be  counteracted  by 
every  lot  of  surplusage,  that  is  to  say,  of  irrelevant  matter,  however  in  other 
respects  innoxious.  But  it  will  be  counteracted  in  a  universal  degree,  and  evil 
opposite  to  the  ends  of  justice  produced,  if  in  the  account  so  published,  mention 
be  made  of  any  matter,  the  effect  or  tendency  of  which  is  to  bring  down  ridi- 
cule upon  an  injured  individual,  by  whom,  at  the  hands  of  the  judge,  relief  from 
the  burthen  of  the  wrong  is  sought,  insomuch  that  the  injured  suitor  obtains  in 
the  chamber  of  justice,  along  with  relief  from  wrong,  an  addition  to  and  aggrar 
vation  of  it.  For  the  prevention  of  evil  in  this  shape,  every  judge  will,  in  his 
judicatory,  keep  an  attentive  eye  on  whatever  reports  happen  to  be  given  of 
the  proceedings  in  his  judicatory,  by  the  public  prints.  At  the  instance  of  the 
party  wronged,  or  even  of  his  own  motion,  he  will  place  to  the  accoimt  of  defa- 
mation, and  consider  as  a  species  of  the  offence  so  designated,  any  published 
discourse,  any  part  of  which  has  for  its  object  the  producing  mirth  at  the  expense 
of  a  person  wronged,  on  the  occasion  of  the  application  made  by  him  for  redress 
at  the  hands  of  the  judge:  calling  forth  mirth  at  his  expense,  and  thereby  in- 
flicting'*on  him  the  species  of  mental  vexation,  the  production  of  which  is  among 
the  results  of  ridicule. 

941.  Thomas  Babinoton  Macaulat.  Note»  on  the  Indian  Penal  Code. 
(1837.  Note  (R),  Miscellaneous  Works,  Harper's  ed.,  vol.  IV,  p.  323.)  ...  By 
Clause  473  we  have  allowed  all  persons  freely  to  discuss  in  good  faith  the  pro- 
ceedings of  courts  of  law,  and  the  characters  of  parties,  agents,  and  witnesses  as 
connected  with  those  proceedings.  It  is  almost  universally  acknowledged  that 
the  courts  of  law  ought  to  be  thrown  open  to  the  public.  But  the  advantage  of 
throwing  them  open  to  the  public  will  be  small,  indeed,  if  the  few  who  are  able 
to  press  their  way  into  the  court  are  forbidden  to  report  what  has  passed  there 
to  the  vast  niunbers  who  were  absent,  or  if  those  who  are  allowed  to  know  what 
has  passed  are  not  allowed  to  comment  on  what  has  passed .  The  only  reason  that 
the  whole  community  is  not  admitted  to  hear  every  trial  that  takes  place  is 
that  it  is  physically  impossible  that  they  should  find  room;  and,  by  Clause  473, 
we  do  our  best  to  counteract  the  effect  of  this  phjrsical  impossibility. 

942.    CURRY  v.  WALTER 

Common  Pleas.    1796 
1 B.  <fc  P.  625 

This  was  an  action  for  printing  and  publishing  in  the  newspaper 
called  "The  Times,"  under  the  title  of  "Law  Reports,"  a  libel  on  the 
plaintiff.  It  imported  to  be  an  account  of  an  application  to  the  Court 
of  King's  Bench  for  an  infoimation  against  Ae  plaintiff  and  a  Mr. 
Bingham,  both  justices  of  the  peace  for  Hampshire,  for  refusing  to 
license  an  inn  at  Grosport.    The  ground  of  the  application,  as  moved 
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by  Mr.  Erskine,  was,  that  the  magistrates  had  conspired  with  the 
landlord  of  the  inn-keeper  to  find  a  pretence  for  refusing  him  a  license, 
thereby  to  compel  him  to  surrender  a  very  beneficial  lease  to  his  land- 
lord. .  .  .  The  defendant  pleaded  the  general  issue,  and  at  the  trial, 
after  the  plaintiff  had  proved  the  publication  of  the  paper  in  question 
by  him,  produced  as  witness  a  person  whom  he  employed  to  collect 
legal  intelligence  for  the  use  of  his  paper,  in  order  to  prove  that  the  re- 
port was  a  true  and  faithful  account  of  what  passed  in  the  Court  of 
King's  Bench  upon  the  motion.  .  .  . 

Eyre,  Ch.  Just.,  in  sunmiing  up,  told  the  jury,  that  though  the 
matter  contained  in  the  paper  might  be  very  injurious  to  the  character 
of  the  magistrates,  yet  he  was  of  opinion,  that  being  a  true  account 
of  what  took  place  in  a  court  of  justice  which  is  open  to  all  the  world, 
the  publication  of  it  was  not  unlawful.  The  jury  found  a  verdict  for 
the  defendant.  A  rule  Nisi  for  setting  aside  this  verdict  having  been 
obtained  on  a  former  day,  upon  two  grounds,  1st,  That  the  matter  given 
in  evidence  did  not  amount  to  a  defence  in  law,  and  2dly,  That  sup- 
posing it  to  be  a  good  defence,  it  ought  to  have  been  pleaded  in  bar 
to  the  action,  and  not  received  in  evidence  under  the  general  issue. 

Le  Blanc,  Serjt.,  now  showed  cause.  ...  In  this  case  the  libel  was 
not  justified  as  true,  but  evidence  was  merely  called  to  show  that  the 
account  published  in  The  Times  was  a  true  account  of  what  passed 
in  the  King's  Bench.  ...  If  the  account  published  by  the  defendant 
be  a  libel,  no  man  can  report  a  case  decided  in  a  court  of  justice  reflect- 
ing upon  the  character  of  another.  .  .  . 

Adair  and  Marshall,  Serjts.,  contra.  1st,  The  matters  given  in 
evidence  did  not  amount  to  a  defence  in  law.  .  .  .  Copying  a  scandalous 
matter  is,  according  to  Lord  Holt,  sufficient  to  constitute  a  libel,  for 
it  i>erpetuates  the  memory  of  the  scandal;  though  if  the  copy  be  made 
by  a  clerk  in  writing  an  indictment,  or  a  student  a  note,  it  is  not  so, 
because  not  done  ad  infamium.  ...  It  is  now  perfectly  settled,  that 
every  one  is  answerable  for  the  slander  which  he  reports  of  another.  .  .  . 

The  Court  were  of  opinion,  that  this  action  could  not  be  maintained. 
But  some  doubts  entertained  upon  the  bench  whether  the  matter  of 
justification  ought  not  to  have  been  pleaded,  the  case  stood  over;  and 
no  judgment  was  ever  given. 

043.  Lewis  v,  Levt.  (1858.  E.  B.  &  E.  537,  559.)  Lord  Campbell,  C.  J. 
.  .  .  The  case  of  Curry  v,  Walter,  1  B.  &  P.  525  [supra.  No.  942]  has  been  often 
criticised,  but  never  overturned,  and  often  acted  upon.  And  in  Rex  v.  Wright, 
8  T.  R.  293,  298,  it  received  the  unqualified  approbation  of  that  great  judge, 
Mr.  Justice  Lawrence,  who  observed  that,  though  the  publication  of  such 
proceedings  may  be  to  the  disadvantage  of  the  particular  individual  concerned, 
yet  it  is  of  vast  importance  to  the  public  that  the  proceedings  of  courts  of  jus- 
tice should  be  .universally  known.  The  general  advantage  to  the  country  in 
having  these  proceedings  made  public  more  than  counterbalances  the  incon- 
venienoes  to  the  private  persons  whose  conduct  may  be  the  subject  of  such  pro- 


528  m.    THE  EXCUSE  ELEKENT  No.  943 

oeedingB.  Therefore  we  think  that  a  fair  and  impartial  rq>ort  of  this  proceeding 
against  the  plaintiff,  supposing  it  to  have  been  tenninated  in  one  day,  would 
have  been  privileged.  And,  for  the  same  reasons,  an  impartial  and  coirect  re- 
port of  the  proceedings  at  the  three  different  hearings  would  have  been  privi- 
leged if  published  simultaneously  on  the  18th  of  July.  ...  On  the  same  prin- 
ciples, we  think  we  ought  to  hold  in  this  case  that  no  action  can  be  maintained 
for  any  part  of  the  impartial  and  correct  and  bona  fide  report  of  this  proceeding 
against  the  pliuntiff  before  the  magistrate,  which  ended  in  the  charge  being 
dismissed;  although,  the  proceeding  being  adjourned  from  day  to  day,  the  report 
appeared  in  portions  in  different  numbers  of  the  defendant's  journal. 

We  give  no  o{Mnion  in  favor  of  the  general  l^;ality  of  publishing  reports  of 
preliminary  examinations  before  a  magistrate  where  the  party  accused  has  been 
committed  or  held  to  bail  for  an  indictable  offence.  But  we  cannot  join  in  the 
sweeping  condemnation  of  police  reports  which  has  been  pronoimced  obiter 
before  the  benefit  arising  from  those  reports  had  been  fully  experienced.  We 
beUeve  that  they  often  lead  to  the  detection  and  punishment  of  crime^  and 
that  they  sometimes  assist  in  the  vindication  of  character.  Against 
the  severe  denunciation  of  police  reports  by  several  eminent  judges  may  be 
placed  the  following  opinion  .of  Lord  Denman,  C.  J.,  solemnly  delivered 
by  him  before  a  select  committee  of  the  House  of  Lords,  in  the  year  1843,  on 
the  law  of  libel.  '*  I  have  no  doubt  that  police  reports  are  extremely  useful  for 
the  detection  of  guilt  by  making  facts  notorious,  and  for  bringing  those  facts 
more  correctly  to  the  knowledge  of  all  parties  interested  in  unravelling  the  truth. 
The  public,  I  think,  are  perfectly  aware  that  those  proceedings  are  ex  parte,  and 
they  become  more  and  more  aware  of  it  in  proportion  to  their  growing  intelli- 
gence; they  know  that  such  proceedings  are  only  in  course  of  trial,  and  they  do 
not  form  their  opinion  tiU  the  trial,  is  had.  Perfect  publicity  of  jucficial  pro- 
ceedings is  of  the  highest  importance  in  other  points  of  view,  but  in  its  effects 
on  character  I  think  it  desirable.  The  statement  made  in  open  court  will  prob- 
ably find  its  way  to  the  ears  of  all  in  whose  good  opinion  the  party  assailed  feels 
an  interest,  probably  in  an  exaggerated  form,  and  the  imputation  may  often 
rest  on  the  wrong  person;  both  these  evils  are  prevented  by  correct  reports.' 
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944.    COWLEY  v.  PULSIFER 
Supreme  Judicial  Court  of  Massachusetts.    1884 

137  Ma89.  392 

Holmes,  J.  This  is  an  action  against  the  owners  and  publishers 
of  the  Boston  Herald  for  a  libel  printed  in  that  newspaper.  The  al- 
leged libel  was  a  report  of  the  contents  of  a  petition  for  the  removal 
of  the  plaintiff,  an  attorney  at  law,  from  the  bar.  The  report  was 
fair  and  correct,  but  the  petition  included  allegations  which  would  be 
actionable  unless  justified.  In  their  answer  the  defendants  rdy  upon 
privilege;  and  the  main  question  raised  by  the  plaintiff's  exceptions  is 
whether  the  publication  was  privileged,  as  ruled  by  the  court  below. 
The  petition  had  been  presented  to  the  clerk  of  the  Supreme  Judicial 
Court  for  the  county  of  Middlesex  in  vacation,  had  been  marked  by 
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him,  "Piled  February  23,  1883,"  and  then  or  subsequently  had  been 
handed  back  to  the  petitioner,  but  it  did  not  appear  that  it  ever  had 
been  presented  to  the  court  or  entered  on  the  docket. 

We  are  of  opinion  that  the  foregoing  circumstances  do  not  con- 
stitute a  justification,  and  that  the  defendants  do  not  bring  themselves 
within  the  privilege  admitted  by  the  plaintiff  to  attach  to  fair  reports 
of  judicial  proceedings,  even  if  ^preliminary  or  ex  parte.  No  binding 
authority  has  been  called  to  our  attention  which  precisely  determines 
this  case,  and  we  must  be  governed  in  our  conclusion  mainly  by  a 
consideration  of  the  reasons  upon  which  admitted  principles  have 
been   established. 

1.  We  begin  by  recalling  the  familiar  distinction  between  the  privi- 
lege of  the  petitioner  in  respect  of  filing  his  petition,  and  the  privilege 
of  the  same  or  any  other  person  in  respect  of  subsequently  printing  it 
in  the  newspapers,  or  otherwise  publishing  it  to  strangers  who  have 
no  interest  in  the  matter.  This  distinction,  we  believe,  has  always 
been  recognized,  both  before  and  since  the  case  of  Lake  v.  King,  [ante, 
No.  925];  S.  C.  1  Lev.  240.  Weston  v,  Dobniet,  Cro.  Jac.  432.  Rex 
V.  Creevey,  1  M.  &  S.  273,  280.  M'Gregor  v.  Thwaites,  3  B.  &  C.  24, 
31,  35.  Flint  v.  Pike,  4  B.  &  C.  473,  481.  Commonwealth  v,  Blanding, 
3  Pick.  304,  317.  We  therefore  lay  on  one  side  all  cases  which  only 
tend  to  shpw  that  the  petitioner  incurred  no  liability  by  handing  his 
petition  to  the  derk,  and  by  whatever  publication  that  involved,  and 
we  shall  assume,  for  the  purposes  of  this  case,  that  he  incurred  no 
liability  by  so  doing. 

2.  The  privilege  set  up  by  the  defendants  is  not  that  which  attaches 
to  judicial  proceedings,  but  that  which  attaches  to  fair  reports  of 
judicial  proceedings.  Now  what  is  the  reason  for  this  latter?  The 
accepted  statement  is  that  of  Mr.  Justice  Lawrence  in  Rex  v.  Wright, 
8  T.  R.  293,  298: 

"Though  the  publication  of  such  proceedings  may  be  to  the  disadvantage  of 
the  particular  individual  concerned,  yet  it  is  of  vast  importance,  to  the  public 
that  the  proceedings  of  courts  of  justice  should  be  universally  known.  The 
general  advantage  to  the  country  in  having  these  proceedings  made  public, 
more  than  counterbalances  the  inconveniences  to  the  private  persons  whose 
conduct  may  be  the  subject  of  such  proceedings." 

See  also  Davison  t.  Duncan,  7  El.  &  Bl.  229,  231 ;  Wason  v.  Walter, 
[post,  No.  949];  Commonwealth  v,  Blanding,  3  Pick.  314.  The  chief 
advantage  to  the  country  which  we  can  discern,  and  that  which  we 
understand  to  be  intended  by  the  foregoing  passage,  is  the  security 
which  publicity  gives  for  the  proper  administration  of  justice.  It 
used  to  be  said  sometimes  that  the  privilege  was  founded  on  the  fact 
of  the  court  being  open  to  the  public.  Patteson,  J.,  in  Stockdale  v, 
Hansard,  9  A.  &  £.  1, 212.  This,  no  doubt,  is  too  narrow,  as  suggested 
by  Lord  Chief  Justice  Cockbum  in  Wason  v,  Walter,  ubi  supra;  but 
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the  privilege  and  the  access  of  the  public  to  the  courts  stand  in  reason 
upon  common  ground.  Lewis  v.  Levy,  [ante,  No.  943].  It  is  desirable 
that  the  trial  of  causes  should  take  place  under  the  public  eye,  not  [only?] 
because  the  controversies  of  one  citizen  with  another  are  of  public 
concern,  but  because  it  is  of  the  highest  moment  that  those  who 
administer  justice  should  always  act'  under  the  sense  of  public 
responsibility,  and  that  every  citizen  should  be  able  to  satisfy 
himself  with  his  own  eyes  as  to  the  mode  in  which  a  public  duty  is 
performed. 

3.  If  these  are  not  the  only  grounds  upon  which  fair  reports  of  judicial 
proceedings  are  privileged,  all  will  agree  that  they  are  not  the  least  im- 
portant ones.  And  it  is  clear  that  they  have  no  application  whatever  to 
the  contents  of  a  preliminary  written  statement  of  a  claim  or  charge. 
These  do  not  constitute  a  proceeding  in  open  court.  Knowledge  of 
them  throws  no  light  upon  the  administration  of  justice.  Both  form 
and  contents  depend  wholly  on  the  will  of  a  private  individual,  who 
may  not  be  even  an  officer  of  the  court.  It  would  be  carrying  privilege 
farther  than  we  feel  prepared  to  carry  it,  to  say  that,  by  the  easy  means 
of  entitling  and  filing  it  in  a  cause,  a  sufficient  foundation  may  b6  laid 
for  scattering  any  libel  broadcast  with  impunity.  See  Sanford  v,  Ben- 
nett, 24  N.  Y.  20,  27;  Lewis  v.  Levy,  ubi  supra;  Barber  v.  St.  Louis 
Dispatch  Co.,  3  Mo.  App.  377.  We  waive  consideration  of  the  tendency 
of  a  publication  like  the  present  to  create  prejudice,  and  to  interfere 
witha  fairtrial.  Barrows u.  Bell,  7  Gray,  301,  312,  316.  In  re  Chelten- 
ham &  Swansea  Railway  Carriage  &  Wagon  Co.,  L.  R.  8  Eq.  580. 
Tichbome  v,  Mostyn,  L.  R.  7  Eq.  55,  n.  Read  &  Huggonson*s  case, 
2  Atk.  469;  S.  C.  nom.  Roach  u.  Garvan,  2  Dick.  794.  Neither  shall 
we  discuss  the  question  what  limitations  there  are,  if  any,  to  the  re- 
quirement that  the  proceeding  must  have  been  acted  on  and  decided- 
Barrows  V,  Bell,  ubi  supra.  Delegal  v.  Highley,  3  Bing.  N.  C.  950, 
963.  For  apart  from  the  distinction  between  what  takes  place  in  open 
court  and  the  contents  of  papers  filed  in  the  clerk's  office,  it  might  be 
said  that  these  considerations  apply  with  equal  force  to  a  report  of 
proceedings  in  coiu't  published  from  day  to  day  as  they  take  place, 
and  that  nevertheless  it  has  been  held  that  reports  might  be  so  pub- 
lished, and  that  it  is  not  necessary  to  wait  until  a  trial  is  completed. 
Lewis  V.  Levy,, ubi  supra.  See  Usill  v.  Hales,  3  C.  P.  D.  319,  325.  The 
practice  of  publishing  reports  in  this  manner  is  universal  with  us,  and 
we  may  concede  that  it  might  happen  that  the  proceedings  of  the  first 
day  stopped  with  the  reading  of  the  pleadings,  or,  in  this  case,  of  the 
petition,  and  that  a  fair  report  under  those  circumstances  would  be 
privileged,  without  considering  whether  a  publication  of  the  first  day's 
proceedings  could  be  made  actionable  by  relation  if  the  subsequent  ones 
should  be  omitted.  For  the  purposes  of  the  present  case,  it  is  enough 
to  mark  the  plain  distinction  between  what  takes  place  in  open  court 
and  that  which  is  done  out  of  court  by  one  party  alone,  or  more  exactly, 
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as  we  have  already  said,  the  contents  of  a  paper  filed  by  him  in  the 
clerk's  office.  .  .  . 

...  It  may  be  objected  that  our  reasoning  tacitly  assumes  that 
papers  properly  filed  in  the  clerk's  office  are  not  open  to  the  inspection 
of  the  public.  We  do  not  admit  that  this  is  true,  or  that  the  reasons 
for  the  privilege  accorded  to  the  publication  of  proceedings  in  open 
court  would  apply  to  the  publication  of  such  papers,  even  if  all  the 
world  had  access  to  them.  But  we  do  not  pause  to  discuss  the  question, 
because  we  are  of  opinion  that  such  papers  are  not  open  to  public 
inspection.  .  .  .  The  Sts.  of  1851,  c.  161,  and  1857,  c.  84,  both  of  which 
will  be  seen  on  inspection  to  have  no  reference  to  the  records  of  the 
courts.  .  .  .  Exceptions  sustained. 

C*  Cowley y  pro  se.    S,  Lincoln,  for  the  defendants. 

945.  KncBALL  v.  Foot  PuBusmNO  Co.  (1908.  199  Mass.  248,  85  N.  E. 
103.)  Hammond,  J.  The  articles  of  which  the  plaintiffs  oomplain  contained 
reports  of  certain  proceedings  in  court.  ...  So  far  as  respects  the  report  of 
the  court  proceedings  the  articles  were  privileged.  This  case  differs  materially 
from  Cowley  v.  Pulsifer  [supra j  No.  944].  In  that  case  there  had  been  no  action 
by  the  Court.  Here  the  bill  had  been  presented  to  the  Court  and  the  Court 
had  acted  upon  it  so  far  as  to  make  a  special  order  that  the  defendants  therein 
should  appear  and  show  cause  why  they  should  not  be  enjoined.  This  act  of 
the  Court  was  a  judicial  proceeding  and,  whatever  might  formerly  have  been 
the  rule,  it  was  a  subject  for  a  privileged  report,  although  the  cause  had  not 
yet  been  finished.  It  was  an  act  begun  in  a  case,  and  in  the  end  there  must  be 
a  final  decision.  The  words  of  Esher,  M.  R.,  in  Kimber  v.  Press  Ass'n,  (1893) 
L.  R.  1  Q.  B.  65,  71,  seem  to  us  to  be  a  true  statement  of  the  law  on  this  sub- 
ject: "I  am,  therefore,  of  opinion  that  where  the  proceedings  are  such  as  will 
result  in  a  final  decision  being  given,  a  final  and  accurate  report,  made  bona 
fide,  of  those  proceedings  is  privileged,  although  it  be  published  before  the 
final  decision.''  And  in  that  case  the  rule  was  applied  to  the  proceedings  upon 
an  ex  parte  application  for  the  issue  of  a  summons  on  a  charge  of  perjury.  If 
this  were  not  so  then,  in  the  language  of  Lord  Esher,  "the  ridiculous  result 
would  follow  that,  where  the  trial  of  a  case  of  the  greatest  possible  interest 
lasted  fifty  dasrs,  no  report  could  be  published  until  it  was  ended.'' 


946.  BROWN  v.  PROVIDENCE  TELEGRAM  PUBLISfflNG 

COMPANY 

Supreme  Court  of  Rhode  Island.    1903 

25  R,  L  117,  54  AU.  1061 

Trespass  on  the  case  for  libel.  Heard  on  petition  of  defendant 
for  new  trial,  and  petition  denied. 

Per  Curiam.  The  defendant's  petition  for  a  new  trial  is  denied,  and 
judgment  will  be  rendered  upon  the  decision  of  Mr.  Justice  Douglas, 
which  is  approved  and  adopted  as  the  opinion  of  the  Court. 
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Decision  of  Dougias,  J:  —  This  is  an  action  of  libel,  complaining 
of  the  publication  of  an  article  which  appeared  in  the  defendant's 
newspaper  October  13,  1889,  purporting,  under  displayed  headings, 
to  give  an  account  of  "  Gov.  Brown's  Legal  Troubles,"  with'  the  sub- 
titles, also  displayed,  "Creditor  in  form  of  New  England  Butt  Com- 
pany After  Him  Red  Hot  for  Settlement.  Other  peculiar  matters. 
Journalistic  Stock  Transfer  to  former  Governor's  Son  to  be  probed  in 
action  brought."  The  legal  principles  applicable  to  a  case  of  this  kind 
have  been  recently  announced  by  this  Court  in  Metcalf  v.  Times 
Publishing  Co.,  20  R.  I.  674.  ...  It  is  conceded  that  the  proceedings 
of  the  courts  in  a  general  way  constitute  legitimate  items  for  the 
newsgatherer  to  publish.  The  results  of  a  majority  of  cases  tried,  as 
a  matter  of  fact,  concern  no  one  but  the  parties  to  them,  but  inciden- 
tally propositions  of  law  are  considered  which  interest  the  community 
generally;  and  it  would  be  contracting  the  right  of  free  speech  into  a 
narrow  channel  to  require  a  selection  of  only  those  cases  for  report 
which  concern  public  questions.  To  a  fair  and  true  publication  of  his 
case  a  litigant  must  submit.  It  is  only  an  extension  of  the  publicity 
of  the  court-room  itself. 

But  this  principle  gives  neither  to  a  newspaper  nor  to  an  individual 
the  right  to  prejudge  a  case,  or  to  misstate  it,  or  to  hold  up  to  scorn  or 
ridicule,  either  directly  or  by  natural  implication  from  his  language,  a 
party  who  is  pursuing  his  legal  remedies  in  court.  If  one  avails  him- 
self of  the  privilege,  which  is  given  for  public  reasons,  to  publish  a 
report  of  court  proceedings,  he  must  make  such  report  full,  true,  and 
fair,  at  hb  peril.  Tried  by  these  principles  the  article  complained  of 
in  this  case  is  plainly  libellous.  It  relates  truthfully  enough  certain 
things  that  took  place  in  court.  It  reproduces  with  substantial  accu- 
racy the  tenor  of  the  pleadings,  and  states  the  history  of  the  litigation 
which  terminated  in  the  issue  of  an  execution  and  the  levy  of  it  upon 
the  plaintiff's  residence.  Most  of  the  facts,  categorically  stated,  are 
substantially  true;  and  if  this  were  all,  while  the  reference  to  cases 
long  ago  terminated  might  be  considered  a  stretch  of  the  newsgatherer 's 
net  not  required  by  any  public  necessity,  the  article  could  not  be 
seriously  condemned.  But  every  statement  of  fact  is  accompanied 
with  comment,  and  inference,  and  insinuation  directly  tending  to 
excite  ridicule  and  depreciation  of  the  plaintiff's  character.  More  than 
this  —  there  are  direct  statements  which  assert  or  clearly  imply  the 
plaintiff's  inabiUty  to  meet  his  pecuniary  obligations.  In  one  part  of 
the  article  the  assertion  is  made  that  "whether  or  not  he  can  keep" 
his  residence  "out  of  the  auctioneer's  hands  depends  upon  the  result 
of  a  hearing  which  will  take  place  to-morrow  in  the  Appellate  Divi- 
sion," and  this  statement  might  well  happen  to  be  read  by  persons 
who  would  not  read  the  whole  article  and  come  upon  the  statement 
below,  which  changes  the  alternative  prophesied  by  saying:  "It  is 
said  that  Mr.  Brown  now  has  reached  the  point  where  he  will  have 
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to  produce  money  or  suffer  the  amputation  of  property  possessions 
credited  to  him/'  which  is  itself  an  insinuation  that  he  was  carrying 
property  in  his  name  which  did  not  belong  to  him  and  thus  obtaining 
false  credit.  The  frequent  references  throughout  the  article  to  the 
plaintiff's  connection  with  an  evening  paper  published  in  competition 
with  the  defendant's  journal,  as  well  as  the  whole  tone  of  the  article 
and  its  reference  to  the  plaintiff,  show  that  the  motive  of  the  publi- 
cation was  to  do  personal  injury  to  the  plaintiff,  from  dislike  and  ill- 
will,  and  not  the  giving  to  the  public  a  fair  and  truthful  report  of  the 
litigation  which  is  made  the  occasion  of  it.  .  .  . 

In  consequence  of  this  publication  the  defendant,  who  had  been 
engaged  in  business  in  this  community  for  thirty  years,  was  required 
by  the  bank  with  which  he  was  accustomed  to  deal  to  furnish  a  state- 
ment of  assets  and  liabilities,  and  he  was  compelled  to  submit  to  this 
humiliation  as  if  he  had  been  susp>ected  of  insolvency.  He  further 
testifies  to  a  considerable  loss  of  trade  in  a  neighboring  city  where  this 
paper  was  circulated.  These  elements  *of  actual  damage  are  necessarily 
indefinite  as  data  for  computation  in  money  of  the  injury  done,  but  the 
case  is  one  which  forbids  the  assessment  of  merely  nominal  damages. 
Taking  into  account  the  circulation  of  the  paper,  which  was  admitted 
at  the  trial  to  be  32,000  per  diem,  and  all  the  other  circumstances 
of  the  case,  I  do  not  consider  the  sum  of  SI, 500  as  an  excessive  remuner- 
ation to  the  plaintiff  for  what  he  must  have  suffered  from  this  libel, 
and  I  assess  the  damages  at  that  amount.  Decision  for  the  plaintiff 
for  $1,500  and  costs. 

Edward  D,  Bassett  and  Dexter  B,  Potter,  for  plaintiff. 

Charles  A.  Wilson  and  William  J,  Broton,  for  defendant. 

Sub-topic  B.     Reports  of  Leoislative  Proceedings 

947.  Henrt  Jephson.  The  Phitformf  its  Rise  and  Progress.  (1892.  vol. 
I,  p.  57.)  .  .  .  [By  the  middle  of  the  17008],  the  House  of  Commons  had,  as 
matter  of  fact,  ceased  to  be  a  control  on  the  Crown  for  the  people,  and  had  be- 
come a  control  on  the  people,  acting  in  opposition  to  their  interests  when  those 
dashed  with  the  interests  of  the  Crown.  ...  It  was  this  feeling  of  hostility  to 
popular  co-operation  which  led  to  an  event  which  had  a  vast  indirect  influence 
on  the  Platform,  namely,  the  publication  of  the  debates  of  Parliament.  The 
King  and  the  House  of  Commons,  whilst  still  in  grips  with  Wilkes,  came  into  con- 
flict with  the  Press.  By  a  long  and  well-known  order  of  the  Commons,  it  was 
"hig^y  criminal'^  in  any  printer  to  publish  an  account  of  the  debates  without 
the  particular  permission  of  the  Speaker,  and  until  this  time  such  reports  as 
were  published  in  the  newspapers  were  very  limited  in  extent,  and  given  in  a  very 
guarded  style.  But  with  the  awakening  of  political  life,  and  with  the  growing 
thirst  for  political  information,  greater  freedom  was  gradually  and  tentatively 
exercised  by  the  Press.  The  practice,  remained  unnoticed  by  Parliament  until, 
on  one  occasion,  some  speeches  were  published  in  such  a  manner  as  led  to  a 
complaint  being  made  in  the  House  of  Commons  on  the  subject.  Then  the  whole 
Bubjeet  came  up  for  dtscuasion,  and  a  bitter  struggle  ensued  between  Parlia* 
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ment  and  the  Press.  It  was  quite  in  keeping  with  the  autocratic  ideas  of  the  time 
that  efforts  should  be  made  to  prevent  the  public  knowing  what  passed  in  the 
House  of  Commons.  .  .  .  Lord  North  endeavored  to  give  effect  to  the  King's 
wishes  as  regards  "putting  a  stop  to  the  lawless  method  of  publishing  debates.": 
and  vehement  and  prolonged  debates  took  place  on  the  subject  in  the  House 
of  Commons.  The  quarrel  with  the  Press  merged  into  a  quarrel  with  the  most 
powerful  and  popular  corporation  then  existing,  the  city  of  London,  and  war 
raged  between  it  and  Parliament  on  the  subject.  Printers  were  ordered  to 
prison  by  the  House  of  Commons,  but  the  city  magistrates  bailed  them  out. 
The  House  of  Commons  messengers  sent  to  arrest  the  printers  were  themselves 
arrested  by  the  city  officers.  At  last  the  House  took  the  extreme  step  of  com- 
mitting the  Lord  Mayor  of  London  and  one  alderman  to  the  tower.  .  .  .  When 
Parliament  was  prorogued,  and  the  session  came  to  an  end,  the  imprisonment 
of  the  Lord  Mayor  and  the  Alderman  also  came  to  an  end,  and  on  their  release 
they  were  received  by  the  populace  of  London  with  a  frenzy  of  acclamation  and 
approbation.  It  was  soon  made  evident,  and,  indeed,  proved  even  to  the  Houae 
of  Commons  itself,  that  there  was  no  power  to  check  the  Press;  no  means  of 
preventing  the  publication  of  the  debates.  Editors,  accordingly,  from  that,  time 
forward,  began  to  give  the  debates  at  length,  and  though  the  practice  was  never 
actually  recognized  by  Parliament,  it  has  never  been  interrupted,  nor  any  curtail- 
ment of  the  freedom  of  publishing  the  proceedhigs  of  Parliament  attempted.  .  .  . 
It  would  be  difficult  to  overrate  the  effect  which  the  publication  of  the  de- 
bates in  Parliament  had  on  the  political  education  of  the  people.  It  was  prac- 
tically their  initiation  into  the  affairs  of  State.  Their  attention  was  directed  to 
their  political  rights  and  interest;  the  freedom  of  speech  which  happily  ex- 
isted in  Parliament  was  an  incentive  to  them  to  maintain  freedom  of  speech 
outside  Parliament;  the  discussions  in  Parliament  suggested  discussions  out- 
side; and  the  arguments  used  by  the  Legislature  afforded  material  for  thought, 
and  taught  and  enlightened  the  people.  It  gradually  instructed  them  in  the 
art  of  political  discussion,  and  gave  a  turn  to  the  national  character  in  the  direct 
tion  of  discussion  which,  happily  for  the  peace  of  the  kingdom,  has  been  the  most 
valuable  preventive  of  violence  and  disorder.  From  this  time,  mozeover,  the 
connection  between  a  member  and  his  constituents  entered  on  a  new  phase. 
The  latter  acquired  the  means  of  judging  of  the  conduct  and  services  of  their 
representatives  with  more  acciiracy  than  they  were  able  to  do  before,  and  the 
representatives  were  forced  to  accord  greater  respect  to  the  claims  of  their 
constituents  by  knowing  that  they  were  indirectly  heard  by  them. 

948.  Paruament  of  Gbxat  Britain.  (1843.  Hansard's  Debates,  Vol. 
LXX,  p.  1254.  July  18.)  ...  On  clause  7,  permitting  reports  of  prooeedingB 
in  courts  of  justice  and  in  the  two  Houses  of  Parliament  to  be  published.  The 
LoBD  Chancbllob  observed,  that  every  petition  presented  to  Parliament 
would  be  a  proceeding  in  Parliament  within  the  language  of  the  Act,  and,  how- 
ever scandalous,  would  be  under  its  protection.  Lord  Campbeix  said,  that  this 
was  a  most  important  clause.  It  was  founded  upon  the  tenth  proposition  of 
the  recommendations  of  the  Committee  on  the  Law  of  Libel,  which  ran  thus:  — 
"That  no  action,  indictment,  or  information  shall  be  maintainable  for  a  faith- 
ful report  of  any  proceedings  of  courts  of  justice,  or  before  magistrates  acting  in 
the  discharge  of  their  duty,  or  of  any  proceedings  in  either  House  of  Parliament 
at  which  strangers  have  been  peimitted  to  be  present,  provided  that  such  pro- 


No.  949  B.    (V)  FREEDOM  OF  DISCUSSION  535 

oeedings  are  not  of  such  a  nature  that  a  report  thereof  would  be  contrary  to  good 
manners."  In  practice  all  fair  reports  of  legal  proceedings  were  sanctioned, 
not  only  where  there  had  been  final  judgment,  but  on  ex  parte  applications. 
The  Lord  Chief  Justice  of  the  Queen's  Bench  was  in  favor  of  the  clause  as  it 
stood,  and  was  of  opinion  that  if  a  report  were  faithful,  even  in  ex  parte  cases 
the  representation  would  be  viewed  as  ex  parte,  and  as  likely  to  be  partial,  so 
that  the  evil  effect  would  be  counteracted.  As  to  police  reports,  their  legality 
had  long  been  doubted;  but  the  police  magistrates  were  of  opinion  that  the 
benefit  arising  from  them  exceeded  the  evil.  In  the  case  of  Curry  t;.  Walter  [supra, 
No.  942],  the  principle  he  contended  for  had  been  recognized.  .  .  .  No  doubt,  a 
Member  of  Parliament  attempting  to  abuse  the  privileges  of  Parliament,  for  the 
purposes  of  slander,  was  the  worst  of  slanderers,  and  he  certainly  should  endeavor 
to  secure  the  public  against  such  a  gross  abuse.  No  one  could  question  that  any 
member  of  Parliament,  for  instance,  who  published  his  own  speech  containing 
statements  injurious  to  private  character,  without  any  answer  that  might  have 
been  given  to  it,  would  show  that  he  had  not  had  a  bona  fide  motive.  But 
faithful  and  bona  fide  reports  of  Parliamentary  proceedings,  why  ought  not  they 
to  be  as  much  protected  as  similar  reports  of  legal  proceedings?  .  .  .  He  pro- 
posed, then,  to  assimilate  the  law  in  respect  to  Parliamentary  proceedings  gen- 
erally to  the  law  as  regarded  legal  proceedings.  This  would  not  sanction  unfair 
and  unfaithful  reports,  but  only  those  which  were  fair  and  faithful.  .  .  . 

Lord  Brougham  was  decidedly  of  opinion  that  Parliament  could  not  dis- 
charge its  high  functions  without  the  most  entire  freedom  of  debate.  In  pro- 
portion, however,  as  there  should  be  an  absolute  and  unrestrained  privilege 
within  the  walls  of  Parliament  for  saying  whatever  any  member  might  think 
proper  to  say,  restrained  only  by  his  sense  of  duty;  so,  in  the  same  proportion, 
was  the  necessity  absolute,  that  there  should  not  be  given  an  unrestrained  power 
to  the  press  to  publish  everything  that  was  said  in  Parliament.  There  was  no 
fear  of  the  proceedings  of  Parliament  not  being  published.  Practically,  there- 
fore, there  was  no  necessity  for  such  a  provision  as  this.  In  the  course  of  all 
his  experience  at  the  bar,  he  never  remembered  a  single  prosecution  or  action 
for  the  publication  of  a  speech  delivered  in  Parliament.  .  .  . 

Lord  Campbell  said,  it  was  impossible  to  frame  any  law  that  might  not  be 
abused;  but  he  thought  the  words  which  he  proposed  to  introduce,  that  there 
should  be  no  prosecution  where  the  publication  was  ''without  maUce,''  would 
sufificiently  narrow  the  clause  to  prevent  it  extending  its  protection  to  improper 
publications.  .  .  . 

The  committee  divided  on  the  question  that  the  clause  stand  part  of  the  bill, 
when  the  numbers  were  —  Contents  5;  non-contents  11;  majority  6.  Clause 
rejected. 

949.  WASON  V.  WALTER 

Queen's  Bench.    1868 
L,  R.  4  Q.  B,  73 

FiBST  count,  that  Earl  Russell  had,  at  the  request  of  the  plaintiff, 
presented  to  the  House  of  Lords  a  petition  of  the  plaintiff  wherein  he 
prayed  that  a  committee  of  the  House  might  be  appointed  to  investi- 
gate certain  charges  made  by  the  plaintiff  against  Sir  Fitzroy  KeOy, 
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and  thereupon  the  defendant  falsely  and  maliciously  printed  and 
published  in  the  Times  newspaper,  in  the  form  of  a  debate  in  the  House 
of  Lords,  the  words  following:  —  The  count  then  set  out  verbatim 
the  report  which  was  given  at  very  considerable  length  in  the  Times 
of  the  13th  of  February,  1867,  of  a  debate  in  the  House  of  Lords  on 
the  previous  evening.  The  following  is  the  substance  of  the  report:  — 
Earl  Russell  presented  a  petition  from  Mr.  Wason,  (the  plaintiff) 
stating  (inter  alia),  that  Sir  Fitzroy  Kelly,  lately  appointed  Lord 
Chief  Baron,  did  in  the  year  1835,  when  a  barrister,  pledge  his  honor 
as  a  gentleman  to  the  truth  of  that  which  he  knew  to  be  false,  for  the 
purpose  of  deceiving  an  election  committee  of  the  House  of  Commons, 
and  praying  the  appointment  of  a  committee  to  investigate  the  charges, 
and  if  the  committee  should  find  them  proved,  that  the  House  would 
concur  with  the  other  house  of  parliament  in  praying  the  Queen  that 
Sir  Fitzroy  Kelly  might  be  relieved  from  his  judicial  position.  Earl 
Russell  stated  that  he  should  not  ask  the  House  to  assent  to  the  prayer 
of  the  petition,  as  he  did  not  concur  in  it.  .  .  .  "It  therefore  appears 
to  me,"  said  Earl  Russell,  "that  Mr.  Wason's  statement  must  be 
regarded  as  a  fabrication."  .The  Lord  Chancellor  (Lord  Chelmsford) 
then  went  more  in  detail  into  the  charges,  and  gave  the  same  refutation 
of  them,  in  stronger  language,  concluding  "this  petition  wiU  now  lie 
on  the  table  a  perpetual  record  of  his  (tiie  plaintiff's)  falsehood  and 
malignity."  .  .  . 

Plea:  Not  guilty.  At  the  trial  before  Cockbttrn,  C.  J.,  at  the  sit- 
tings in  London  after  Michaelmas  Term,  1867,  the  publication  having 
been  proved,  the  plaintiff  was  examined  and  admitted  that  he  was 
mistaken  in  making  the  particular  charge  of  falsehood  against  Sir  F. 
Kelly,  specified  in  the  letter  to  Lord  Derby.  On  behalf  of  the  defend- 
ant, who  was  admitted  to  be  a  proprietor  of  the  Times,  it  was  proved 
that  the  libel  charged  in  the  first  count  was  an  accurate  report  of  the 
debate.  The  Lord  Chief  Justice  told  the  jury,  that  if  they  were  satis- 
fied that  the  matter  charged  as  a  libel  in  the  first  count  was  a  faithful 
and  correct  report  of  the  proceedings  in  the  House  of  Lords,  and  of 
the  speeches  delivered  on  the  occasion,  he  directed  them  in  point  of 
law  that  it  was  a  privileged  publication,  and  one  which  was  not 
the  subject  of  a  civil  action,  and  they  should  find  for  the  defendant 
on  that  count.  .  .  .  The  jury  found  on  both  counts  for  the  de- 
fendant. A  rule  was  afterwards  obtained  for  a  new  trial,  for  mis- 
direction. .  .  . 

Sir  J.  B.  Karslake,  Q.  C.  (A.  G.),  J.  D.  Coleridge,  Q.  C,  and  C.  W. 
Wood,  showed  cause.  The  first  and  principal  question  is,  whether  a 
faithful  report  in  a  newspaper  of  a  debate  in  either  house  of  parliament 
is  prima  fade  privileged,  although  it  contains  defamatory  matter.  •  .  . 
There  is  no  direct  authority  one  way  or  the  other,  as  to  whether  reports 
of  parliamentary  debates  are  privileged.  .  .  . 

T.  Janes,  Q.  C.,  and  R.  E.  Turner,  in  support  of  the  rule.   As  to  the 
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first  count,  Stockdale  v,  Hansard  is  a  direct  authority  that  a  report 
of  parliamentary  proceedings  is  not  privileged.  .  .  .  Not  only  did  the 
Court  so  decide,  but  several  members  of  it  expressed  opinions  adverse 
to  the  supposed  advantage  of  giving  immunity  to  the  publication  of 
parliamentary  proceedings. 

The  judgment  of  the  court  was  delivered  by 

COCKBURN,   C.  J.   .   .   . 

The  main  question  for  our  decision  is,  whether  a  faithful  report  in  a 
public  newspaper  of  a  debate  in  either  house  of  parliament,  containing 
matter  disparaging  to  the  character  of  an  individual,  as  having  been 
spoken  in  the  course  of  the  debate,  is  actionable  at  the  suit  of  the  party 
whose  character  has  thus  been  called  in  question.  We  are  of  opinion 
that  it  is  not. 

Important  as  the  question  is,  it  comes  now  for  the  first  time  before 
a  court  of  law  for  decision.  .  .  . 

1.  Several  cases  were  dted  in  the  course  of  the  argument  before  us, 
but  they  turned  for  the  most  part  on  the  question  of  parliamen- 
tary privilege,  and  therefore  appear  to  us  very  wide  of  the  present 
question.  .  .  . 

The  case  of  Stockdale  v.  Hansard  (9  A.  &  E.  1),  which  was  much 
pressed  upon  us  by  the  counsel  for  the  defendant,  is  in  like  manner 
beside  the  question.  In  that  case  a  report  from  the  inspectors  of  prisons 
relative  to  the  jail  of  Newgate,  in  which  a  work  published  by  the 
plaintiff,  a  bookseller,  and  which  had  been  permitted  to  be  introduced 
into  the  prison,  had  been  described  as  "of  a  most  disgusting  nature," 
and  as  containing  "plates  obscene  and  indecent  in  the  extreme,"  had 
been  presented  to  the  House  in  conformity  with  the  Act  of  5  &  6 
Wm.  4,  c.  38.  In  another  report,  being  a  reply  to  a  report  of  the  court 
of  aldermen  on  the  same  subject,  the  insp>ectors  had  reiterated  their 
charges  as  to  the  character  of  the  book,  adding  that  it  had  been  described 
by  medical  booksellers,  to  whom  they  (the  inspectors)  had  applied 
for  information  as  to  its  character,  as  "one  of  Stockdale 's  obscene 
books."  These  papers  the  House  had  ordered  to  be  printed,  not  only 
for  the  use  of  members,  but  also,  in  conformity  with  a  modem  practice, 
for  public  sale,  the  proceeds  to  be  applied  to  the  general  expenses  of 
printing  by  the  House.  An  action  of  libel  having  been  brought  by 
Stockdale  against  the  defendants,  the  printers  of  the  House  of  Commons, 
for  publishing  these  papers,  the  defence  as  raised  by  the  plea  which 
this  court  had  to  consider  was,  first,  that  the  papers  in  question  had  been 
published  by  order  of  the  House  of  Commons;  secondly,  that  the  House 
having  resolved  (as  it  had  done  with  a  view  to  such  an  action)  that  the 
power  of  publishing  such  of  its  reports,  votes,  and  proceedings,  as  it 
should  deem  necessary,  was  an  essential  incident  to  the  functions  of 
parliament,  the  question  became  one  of  privilege,  as  to  which  the 
decision  of  the  House  was  conclusive,  and  could  not  be  questioned  in 
a  court  of  law.   From  the  doctrines  involved  in  this  defence,  namely, 
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that  the  House  of  Commons  could  by  their  order  authorize  the  violation 
of  private  rights,  and,  by  declaring  the  power  thus  exercised  to  be 
matter  of  privilege,  preclude  a  court  of  law  from  inquiring  into  the  ex- 
istence of  the  privilege,  —  doctrines  which  would  have  placed  the 
rights  and  liberties  of  the  subject  at  the  mercy  of  a  single  branch  of  the 
Legislature,  —  Lord  Denman  and  his  colleagues,  in  a  series  of  masterly 
judgments  which  will  secure  to  the  judges  who  pronounced  them  admira- 
tion and  reverence  so  long  as  the  law  of  England  and  a  regard  for  the 
rights  and  liberties  of  the  subject  shall  endure,  vindicated  at  once  the 
majesty  of  the  law  and  the  rights  which  it  is  the  purpose  of  the  law  to 
uphold. 

To  the  decision  of  this  Court  in  that  memorable  case  we  give  our 
unhesitating  and  imqualified  adhesion.  But  the  decision  in  that  case 
has  no  application  to  the  present.  The  position,  that  an  order  of  the 
House  of  Commons  cannot  render  lawful  that  which  is  contrary  to 
law,  still  less  that  a  resolution  of  the  House  can  supersede  the  juris- 
diction of  a  court  of  law  by  clothing  an  unwarranted  exercise  of  power 
with  the  garb  of  privilege,  can  have  no  application  where  the  question 
is,  not  whether  the  act  complained  of,  being  unlawful  at  law,  is  ren- 
dered lawful  by  the  order  of  the  House  or  protected  by  the  assertion 
of  its  privilege,  but  whether  it  is,  independently  of  such  order  or  asser- 
tion of  privilege,  in  itself  privileged  and  lawful.  Decided  cases  thus 
leaving  us  without  authority  on  which  to  proceed  in  the  present  in- 
stance, we  must  have  recourse  to  principle  in  order  to  arrive  at  a 
solution  of  the  question  before  us,  and  fortunately  we  have  not  far  to 
seek  before  we  find  principles  in  our  opinion  applicable  to  the  case, 
and  which  wjll  afford  a  safe  and  sure  foundation  for  our  judgment. 

2.  It  is  now  well  established  that  faithful  and  fair  reports  of  the  pro- 
ceedings of  courts  of  justice,  though  the  character  of  individuals  may 
incidentally  suffer,  are  privileged,  and  that  for  the  publication  of  such 
reports  the  publishers  are  neither  criminally  nor  civilly  responsible.  .  .  . 
The  advantage  to  the  community  from  publicity  being  given  to  the 
proceedings  of  courts  of  justice  is  so  great,  that  the  occasional  incon- 
venience to  individuals  arising  from  it  must  yield  to  the  general  good 

We  entirely  concur  with  Lawrence,  J.,  in  Rex  t,  Wright,^  that  the 
same  reasons  which  apply  to  the  reports  of  the  proceedings  in  courts 
of  justice  apply  also  to  proceedings  in  parliament.  It  seems  to  us 
impossible  to  doubt  that  it  is  of  paramount  public  and  national  im- 
portance that  the  proceedings  of  the  houses  of  parliament  shall  be 
communicated  to  the  public,  who  have  the  deepest  interest  in  knowing 
what  passes  within  their  walls,  seeing  that  on  what  is  there  said  and 
done,  the  welfare  of  the  conmiunity  depends.  Where  would  be  our 
confidence  in  the  government  of  the  country  or  in  the  Legislature  by 
which  our  laws  are  framed,  and  to  whose  charge  the  great  interests  of 

1  8  T.  R.,  at  p.  298. 
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the  country  are  committed,  —  where  would  be  our  attachment  to  the 
constitution  under  which  we  live,  —  if  the  proceedings  of  the  great 
council  of  the  realm  were  shrouded  in  secrecy  and  concealed  from  the 
knowledge  of  the  nation?  How  could  the  communications  between 
the  representatives  of  the  people  and  their  constituents,  which  are 
so  essential  to  the  working  of  the  representative  system,  be  usefully 
carried  on,  if  the  constituencies  were  kept  in  ignorance  of  what  their 
representatives  are  doing?  What  would  become  of  the  right  of  petition- 
ing on  all  measures  pending  in  parliament,  the  undoubted  right  of  the 
subject,  if  the  people  are  to  be  kept  in  igorance  of  what  is  passing  in 
either  house?  Can  any  man  bring  himself  to  doubt  that  the  publicity 
given  in  modem  times  to  what  passes  in  parliament  is  essential  to  the 
maintenance  of  the  relations  subsisting  between  the  government,  the 
Legislature,  and  the  country  at  large?  It  may,  no  doubt,  be  said  that, 
while  it  may  be  necessary  as  a  matter  of  national  interest  that  the 
proceedings  of  parliament  should  in  general  be  made  public,  yet  that 
debates  in  which  the  character  of  individuals  is  brought  into  question 
ought  to  be  suppressed.  But  to  this,  in  addition  to  the  difficulty  in 
which  parties  publishing  parliamentary  reports  would  be  placed,  if 
this  distinction  were  to  be  enforced  and  every  debate  had  to  be  critically 
scanned  to  see  whether  it  contained  defamatory  matter,  it  may  be 
further  answered  that  there  is  perhaps  no  subject  in  which  the  public 
have  a  deeper  interest  than  in  all  that  relates  to  the  conduct  of  public 
servants  of  the  state,  —  no  subject  of  parliamentary  discussion  which 
more  requires  to  be  made  known  than  an  inquiry  relating  to  it.  Of 
this  no  better  illustration  could  possibly  be  given  than  is  afforded  by 
the  case  before  us.  .  .  . 

The  learned  counsel  for  the  plaintiff  scarcely  ventured  as  of  his  own 
assertion  to  deny  that  the  benefit  to  the  public  from  having  the  debates 
in  parliament  published  was  as  great  as  that  which  arose  from  the 
publishing  of  the  proceedings  of  courts  of  justice,  but  he  relied  on 
the  dicta  of  Littledale,  J.  and  Patteson,  J.,  in  Stockdale  v.  Hansard,  .  .  . 
denying  the  necessity  and  in  effect  the  public  advantage  of  the  pro- 
ceedings in  parliament  being  made  public.  .  .  .  That  tiie  Legislature 
did  not  concur  with  the  two  judges  in  their  view  of  the  policy  is  man- 
ifest from  the  Act  of  3  Vict.  c.  9,  passed  in  consequence  of  the  decision 
in  Stockdale  v.  Hansard,  the  preamble  of  which  statute  recites  that 
"  it  is  essential  to  the  due  and  effectual  exercise  and  discharge  of  the 
functions  and  duties  of  parliament  and  to  the  promotion  of  wise  legis- 
lation that  no  obstructions  or  impediments  should  exist  to  the  publica- 
tion of  such  of  the  reports,  papers,  votes,  or  proceedings  of  either  house 
of  parliament  as  such  house  of  parliament  may  deem  fit  or  necessary 
to  be  puMished."  After  which  the  Act  proceeds  to  provide  for  the 
prevention  of  actions  being  brought  in  respect  of  papers  published 
by  order  of  either  house  of  parliament..  .  .  . 

To  us  it  seems  dear  that  the  principles  on  which  the  publication 
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of  reports  of  the  proceedings  of  courts  of  justice  have  been  held  to 
be  privileged  apply  to  the  reports  of  parliamentary  proceedings.  The 
analogy  between  the  two  cases  is  in  every  respect  complete.  If  the  rule 
has  never  been  applied  to  the  reports  of  parliamentary  proceedings 
till  now,  we  must  assume  that  it  is  only  because  the  occasion  has  never 
before  arisen.  .  .  .  The  analogy  between  the  case  of  reports  of  pro- 
ceedings of  courts  of  justice  and  those  of  proceedings  in  parliament 
being  complete,  all  the  limitations  placed  on  the  one  to  prevent  in- 
justice to  individuals  will  necessarily  attach  on  the  other:  a  garbled 
or  partial  report,  or  of  detached  parts  of  proceedings,  published  with 
intent  to  injure  individuals,  will  equally  be  disentitled  to  protection. 
Our  judgment  will  in  no  way  interfere  with  the  decisions  that  the 
publication  of  a  single  speech  for  the  purpose  or  with  the  effect  of 
injuring  an  individual  will  be  unlawful,  as  was  held  in  the  cases  of 
Rex  V.  Lord  Abingdon,  1  Esp.  226,  and  Rex  v.  Creevey,  1  M.  &  S. 
273.  .  .  . 

We  are  of  opinion  that  in  respect  of  the  alleged  misdirection,  as  also 
on  the  former  point,  the  ruling  at  nm  i>niijy  was  right  and  that  conse- 
quently this  rule  must  be  discharged.  Rtde  discharged. 

950.  BUCKSTAFF  i.  HICKS 
Supreme  Court  op  Wisconsin.    1896 

94  Wis.  34,  68  iV.  PT.  403 

Appeal  from  Circuit  Court,  Winnebago  coimty;  George  W.  Bur- 
NELL,  Judge.  Action  by  George  H.  Buckstaff  against  John  Hicks. 
Judgment  for  plaintiff.  Defendant  appeals.  AfiSrmed.  This  is  an 
action  of  libel,  brought  by  plainti£P  for  an  alleged  libellous  article 
printed  in  the  Oshkosh  Northwestern,  March  19, 1889,  of  which  paper 
defendant  was  publisher  and  proprietor.  At  the  time  of  said  publica- 
tion, the  plaintiff  was  State  senator  from  the  Nineteenth  senatorial 
district,  which  comprised  the  city  of  Oshkosh  and  a  large  portion  of 
the  county  of  Winnebago.  The  legislature  was  at  that  time  in  session, 
and  there  were  pending  certain  amendments  to  the  charter  of  the  city 
of  Oshkosh.  One  George  W.  Pratt  represented  at  that  time  the  city 
of  Oshkosh  in  the  assembly.  On  the  18th  of  March,  1889,  a  public 
meeting  was  held  at  the  council  rooms  in  the  city  of  Oshkosh,  at  which 
meeting  the  mayor  and  aldermen  of  the  city  were  present,  and  also  a 
number  of  citizens,  and,  among  them,  Assemblyman  Pratt.  At  this 
meeting  some  consideration  was  given  to  the  charter  amendments 
pending  in  the  legislature,  and  Mr.  Pratt  was  called  ux>on  and  made 
some  remarks.  Upon  the  following  day,  the  defendant's  newspaper 
published  a  report  of  said  meeting,  which  was  written  by  one  of  its 
reporters,  and  which  contained  the  following  paragraphs,  which  are 
the  paragraphs  claimed  to  be  libellous  in  this  action: 


^ 
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"When  amendments  had  been  disposed  of,  Assemblyman  Pratt,  who  was 
present,  was  asked  to  give  his  opinion  of  the  charter.  .  .  .  Mr.  Pratt  began  by 
explaining  the  delay  in  the  consideration  of  the  charter  bill.  ...  He  said  the 
council  had  been  shamefully  treated  by  Senator  Buckstaff  and  Mr.  Schmidt, 
and  advised  the  council  to  take  a  dignified  stand  in  the  matter,  and,  if  the 
charter  bill  was  killed,  let  the  responsibility  for  it  fall  where  it  belonged.  It 
was  a  bad  state  of  affairs  when  a  man  like  Senator  Buckstaff,  who  was  four-fifths 
of  his  time  in  a  state  of  intoxication,  could  dictate  to  the  common  council  what 
the  charter  amendments  should  be." 

The.  defence  was  substantially  that  the  publication  was  privileged. 
It  appeared  upon  the  trial  that  the  newspaper  in  question  circulated 
to  a  considerable  extent  outside  of  the  city  of  Oshkosh.  ...  It  ap- 
peared that  there  was  no  record  of  any  such  meeting  in  the  official 
records  of  the  council  proceedings  of  the  city  of  Oshkosh. 

The  Court  charged  the  jury  to  the  effect  that  that  part  of  the  article 
which  charged  Senator  Buckstaff  with  intoxication  was  libellous,  and 
that  the  only  question  for  them  to  determine  was  the  amount  of  plain- 
tiff's damages.  The  following  proposed  instructions  were  refused  by 
the  Court,  and  exceptions  were  taken:  "If  the  jury  believes  that  the 
report  of  the  meeting  of  the  common  council  held  on  the  18th  day  of 
March,  1889,  at  which  George  W.  Pratt  made  an  address,  was  fair  and 
accurate,  it  is  prima  facie  privileged,  and  your  verdict  should  be  for 
the  defendant;  there  being  no  proof  that  it  was  published  maliciously, 
being  published  solely  to  afford  information  to  the  public  for  the  benefit 
of  society,  without  reference  to  individual's  concern,  and  there  being 
no  proof  of  malicious  publication."  .  .  .  The  jury  returned  a  verdict 
for  the  plaintiff,  and  assessed  the  damages  at  $1,250;  and,  upon  motion 
for  a  new  trial,  the  Court  ordered  a  new  trial,  unless  the  plaintiff  re- 
mitted the  sum  of  S750  from  the  verdict.  The  plaintiff  having  remitted 
said  sum,  judgment  for  S500  and  costs  was  rendered  in  favor  of  plain- 
tiff, and  defendant  appealed. 

John  W.  Hume  and  A,  E.  Thompson,  for  appellant. 

F.  W,  Houghton,  for  respondent. 

WiKSLOW,  J.  (after  stating  the  facts).  The  publication  complained 
of  was  libellous  if  not  privileged,  and  this  is  the  controlling  question  on 
this  appeal.  .  .  .  The  proceedings  of  legislative  bodies,  of  courts, 
and  of  military  and  naval  tribunals,  are  privileged.  In  these  cases 
the  privilege  is  said  to  be  absolute,  and,  though  this  may  not  be  strictly 
accurate,  it  is  unnecessary  at  present  to  discuss  the  question,  because 
the  publication  in  issue  does  not  fall  within  this  class.  The  second 
class  of  privileged  publications  or  communications  is  said  to  be  con- 
ditionally privileged  from  the  fact  that  the  privilege  depends  upon  the 
good  faith  of  the  party  making  the  defamatory  publication.  Cases  of 
conditional  or  qualified  privilege  may  be  divided  into  three  general 
classes,  viz.:  (1)  Fair  reports  of  the  proceedings  of  courts  and  legis- 
lative bodies;  (2)  where  the  defendant,  in  good  faith,  in  the  perform- 
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ance  of  a  duty,  makes  a  communication  to  another  to  whom  he  owes 
the  duty;  (3)  where  one  who  has  an  interest  in  the  subject  makes  a 
communication  relating  thereto  to  another  having  a  corresponding 
interest. 

1.  It  is  certain  that  the  publication  in  question  is  not  the  report 
of  the  proceedings  of  a  court  or  legislative  body.  The  term  "legis- 
lative body,"  in  this  connection,  has  not  been  extended  to  cover  a 
city  council  meeting.  Newell,  Defam.,  Sland.  &  L.  p.  260;  Odgers, 
Sland.  &  L.  p.  260.  Doubtless,  an  official  report  of  a  city  council 
meeting  required  to  be  published  by  law  in  the  official  city  paper  would 
be  privileged;  but  that  is  not  the  present  case.  The  report  before  us 
was  not  an  official  report.  No  official  report  of  the  meeting  was  ever 
made  or  published.  The  article  in  question  was  a  mere  voluntary 
report,  published  as  an  item  of  news;  hence  it  cannot  be  protected  as 
an  official  report  of  a  council  meeting  probably  would  be,  nor  does  the 
fact  that  the  newspaper  was  in  fact  the  official  paper  of  the  city  cut 
any  figiu-e. 

2.    The  publication,  then,  not  being  privileged  as  a  report  of  the 
proceedings  of   a  legislative   or  judicial  body,  the   question   arises 
whether  it  falls  under  either  of  the  other  two  classes  of  publications 
above  named  which  are  entitled  to  a  qualified  or  conditional  privilege. 
The  cardinal  principle  with  reference  to  these  last-named  publications 
or  communications  is  that  they  must  be  made  in  good  faith,  by  one 
who  owes  the  duty  or  has  an  interest  in  the  subject-matter,  to  one  to 
whom  the  duty  is  owing,  or  to  one  who  has  a  corresx>onding  interest.  * 
Now,  as  to  the  original  communication  made,  or  claimed  to  have  been 
made,  by  Mr.  Pratt  to  the  common  council,  it  might  plausibly  be 
claimed  under  the  foregoing  definitions  that,  if  made  in  good  faith  by 
him  believing  it  to  be  true,  it  was  privileged.    The  coundl  had  pro- 
posed certain  amendments  to  the  city  charter,  and  sent  them  to  the 
legislature  for  action;    and  Mr.  Pratt  was  explaining  to  the  council 
the  reason,  as  he  understood  it,  why  they  failed  to  be  acted  upon  by 
the  senate.    It  can  easily  be  seen  that  the  argument  in  favor  of  the 
privilege  in  such  a  case  would  be  worthy  of  very  serious  consideration. 
But  the  publication  of  those  remarks  to  the  world  is  an  entirely  diflFer- 
ent  matter.  .  .  .  There  was  not  only  no  duty,  but  there  was  certainly 
no  tangible  interest  in  the  subject-matter  on  the  part  of  the  people 
outside  of  the  plaintiff's  district.    Thus,  it  is  very  plainly  seen  that 
the  publieation,  even  if  it  could  be  considered  as  privileged  when  made 
to  a  citizen  of  Oshkosh  who  might  be  said  to  be  interested  in  the  subject- 
matter,  could  not  be  made  broadcast  to  the  world,  and  preserve  its 
privileged  character.    The  publication  is  excessive.    It  must  be  con- 
fined to  people  to  whom  the  defendant  owes  a  duty  to  speak,  or  who 
have  an  interest  with  the  defendant  in  the  subject-matter.    Rude  9. 
Nass,  79  Wis.  321  [ante,  No.  917].  .  .  .  Judgment  affirmed. 
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Sub-topic  C.    Reports  of  other  Deuberative  Meetings 

951.  Henby  Jephbon.  T?ie  Platform,  Us  Rise  and  Progress.  (1892.  vol.  I, 
pp.  4,  418,  424.)  .  .  .  Down  to  the  end  of  the  seventeenth  century  the  idea  of 
any  real  political  influence  being  obtained  or  exercised  by  means  of  the  Plat- 
form, does  not  appear  to  have  been  thought  of  by  any  one.  The  Revolution  of 
1688  was  effected  without  its  instrumentality,  or  the  slightest  recourse  to  its 
aid,  and  during  the  reigns  of  William  and  Mary,  and  of  Anne,  pubUc  political 
meetings,  or  pubUc  speeches,  were  practically  unheard  of .  .  .  .  The  first  striv- 
ings of  the  people  toward  the  Platform  had  become  audible  in  our  history  while 
the  great  drama  of  the  French  Revolution  was  being  enacted  before  an 
awestruck  world.  But  they  were  promptly  suppressed  by  Habeas  Corpus 
Suspension  Acts  and  seditious  Meetings  and  Assemblies  Acts,  and  sank 
back  into  despairing  hopelessness.  Years  passed  b^ore  they  again  attempted 
to  amend  their  condition;  then  they  broke  out  into  violence  and  Outrage 
(1812).  But,  that  being  worse  even  than  endurance,  they  again  essayed 
to  speak.  Circumstances  had  somewhat  changed  in  the  meanwhile.  .  .  . 
Among  the  causes  which  were  contributing  to  make  the  public  opinion  of  the 
Platform  more  powerful  was  the  additional  pubUcity  given  to  its  proceed- 
ings by  its  fellow-laborer  in  the  struggles  for  Uberty  —  the  Press,  also  now 
rapidly  growing  in  influence  and  power.  Without  a  published  report  of  the 
speeches  deUvered  from  the  Platform,  their  effect  was  restricted  to  the  very 
limited  number  of  persons  reached  by  the  voice  of  the  speaker,  and  such  remi- 
nuscences  thereof  as  they  could  carry  away  to  retail  to  their  friends.  But  the 
wider  circulation  given  to  platform  speeches  by  the  Press  extended  their  effect 
to  an  immeasurable  extent,  in  some  cases  canying  the  voice  of  the  speaker  to 
the  uttermost  parts  of  the  country.  From  Prentice's  History  of  Manchester  we 
leam  the  beginning  of  the  practice  of  publishing  reports  of  meetings  and  speeches 
in  an  important  part  of  the  provincial  Press:  ''To  the  occurrences  of  1819,"  he 
says,  "the  people  of  Lancashire  owe  the  system  of  giving  regular  and  full 
reports  in  their  local  newspapers  of  all  important  pubUc  meetings  and  law  pro- 
ceedings. Previously,  subjects  of  great  consequence  were  dismissed  in  a  single 
paragraph.  A  town's  meeting  in  Manchester  would  be  noticed  much  as  follows: 
'A  large  meeting  was  held  in  the  Bull's  Head  on  Thursday  last,  for  the  resolutions 
of  which  see  advertisement  in  our  front  page.'"  And  he  adds: '' The  agitation 
kept  up  by  the  radicals,  and  the  wanton  stretch  of  power  exercised  by  the  Man- 
chester magistracy,  had  excited  so  much  attention  that  the  conductors  of  the 
London  Press  thought  it  worth  their  while  to  send  able  reporters  to  the  scene  of 
action."  Thus  the^Press,  with  its  growing  power  and  widening  circle  of  readers, 
wasi  giving  its  help  to  the  Platform,  and  the  Platform  profited  to  an  incalculable 
extent  both  in  notoriety  and  in  influence. 

052.  Parliament  or  the  United  Kingdom.     (1888.    St.  51  &  52  Vict.) 

53.  A  fair  and  accurate  report  in  any  newspaper  of  proceedings  publicly  heard 
before  any  court  exercising  judicial  authority  shall,  if  published  contempo- 
raneously with  such  proceedings,  be  privileged:  Provided  that  nothing  in  this 
section  shall  authorize  the  publication  of  any  blasphemous  or  indecent  matter. 

S  4.  A  fair  and  accurate  report  published  in  any  newspaper  of  the  proceed- 
in09  of  a  public  meeting,  or  (except  where  neither  the  public  nor  any  newspaper 
leporter  is  admitted)  of  any  meeting  of  a  vestry,  town  council,  school  bosfd, 
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board  of  guardians,  board  or  local  authority  fonned  or  constituted  under  the 
provisions  of  any  Act  of  Parliament,  or  of  any  committee  appointed  by  any  of  the 
above-mentioned  bodies,  or  of  any  meeting  of  any  commissioners  authorised  to 
act  by  letters  patent,  Act  of  Parliament,  warrant  under  the  Royal  Sign  Manual, 
or  other  lawful  warrant  or  authority,  select  committees  of  either  House  of  Parlia- 
ment, justices  of  the  peace,  in  quarter  sessions  assembled  for  administrative  or 
deliberative  purposes,  and  the  publication  at  the  request  of  any  Government 
office  or  department,  officer  of  State,  commissioner  of  police,  or  chief  constable 
of  any  notice  or  report  issued  by  them  for  the  information  of  the  public,  shall  be 
privileged,  unless  it  shall  be  proved  that  such  report  or  publication  was  pub- 
lished or  made  maliciously:  Provided  that  nothing  in  this  section  shall  au- 
thorize the  publication  of  any  blasphemous  or  indecent  matter:  Provided  also, 
that  the  protection  intended  to  be  afforded  by  this  section  shall'  not  be  avail- 
able as  a  defence  in  any  proceedings  if  it  shall  be  proved  that  the  defendant  has 
been  requested  to  insert  in  the  newspaper  in  which  the  report  or  other  publica- 
tion complained  of  appeared  a  reasonable  letter  or  statement  by  way  of  con- 
tradiction or  explanation  of  such  report  or  other  publication,  and  lias  reused 
or  neglected  to  insert  the  same:  Provided  further,  that  nothing  in  this  section 
contained  shall  be  deemed  or  construed  to  limit  or  abridge  any  privilege  now 
by  law  existing,  or  to  protect  the  publication  of  any  matter  not  of  public  concern 
and  the  publication  of  which  is  not  for  the  public  benefit. 

For  the  purposes  of  this  section  "public  meeting"  shall  mean  any  meeting 
bona  fide  and  lawfully  held  for  a  lawful  purpose,  and  for  the  furtherance  or 
discussion  of  any  matter  of  public  concern,  whether  the  admission  thereto  be 
general  or  restricted.  .  .  . 


953.  BARROWS  v.  BELL 
Supreme  Judicial  Court  of  MAsaA^CHusETTS.    1856 

7  Gray  301 

Action  of  Tort  for  a  libel.  Writ  dated  March  1854.  .  .  .  The 
answer  admitted  the  publication;  but  denied  that  the  article  was 
libellous,  false  or  malicious,  and  alleged  that  the  first  part  of  the  pub- 
lication, as  far  as  the  words  "as  it  has  done  in  the  premises,"  (at  the 
end  of  the  sixth  paragraph,)  was  a  true  and  correct  statement  of  the 
official  proceedings  of  the  Boston  Medical  Society  and  of  the  lawsuits 
brought  against  them,  and  that  the  defendant,  as  one  of  the  committee 
appointed  to  defend  those  suits,  caused  the  publication  to  be  made, 
as  he  believed  he  had  a  right  to  do.  ...  At  the  trial  before  Metcalf, 
J.,  the  plaintiff  proved  the  pubKcation  and  the  extent  of  the  circulation 
of  the  journal,  and  rested  his  case.  The  defendant  proved  the  pro- 
ceedings had  respecting  the  plaintiff  by  the  Medical  Society  of  which 
the  following  is  the  material  part:  At  a  meeting  of  the  councillors 
of  the  Society,  "Doctor  Carpenter  moved  the  following  votes:  Re- 
solved, That  all  homoeopathic  practitioners  are,  or  should  be,  denomi- 
nated irregular  practitioners,  and,  according  to  the  by-laws  of  this 
Society  made  and  provided,  ought  to  be  expelled  from  membership. 
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Resolved,  That  Ira  Barrows,  of  Norton,  now  a  member  of  this  Society, 
ought  to  be,  and  by  a  vote  of  this  Society  is,  expelled  from  membership, 
for  the  following  reasons:  1.  For  being  guilty  of  dishonorable  con- 
duct. 2.  For  being  the  maker  and  vendor,  at  sundry  different  times, 
of  certain  and  several  quack  medicines.  3.  For  being  an  irregular 
practitioner,  having  adopted  the  homoeopathic  or  infinitesimal,  or  loaf 
sugar  system."  On  motion  of  Doctor  Bigelow,  the  first  resolve  was 
laid  upon  the  table;  and  on  motion  of  Doctor  J.  B.  S.  Jackson,  the 
resolves  relative  to  Doctor  Barrows  were  referred  to  a  committee  of 
'  three.  .  .  .  On  that  report,  the  councillors,  after  a  hearing  of  the 
parties,  unanimously  recommended  to  the  Society  the  expulsion  of 
Doctor  Barrows, "  on  the  ground  of  gross  immorality,  m  having  broken 
his  solemn  pledge  given  to  Dr.  Carpenter."  And  the  Society,  after 
discussion  at  its  meetings  at  Worcester  and  at  Boston,  adopted  this 
recommendation  by  a  vote  of  more  than  two-thirds.  .  .  .  The  jury 
returned  a  verdict  for  the  defendant,  and  the  judge  reported  the  case, 
as  above,  to  the  full  Court. 

C.  B.  Famsworth  &  R.  Mathewson  (of  Rhode  Island),  for  the  plain- 
tiff. The  defence  set  up  in  the  answer,  as  to  the  first  portion  of  the 
libel,  constitutes,  if  proved,  no  legal  justification  of  the  publication. 
Proceedings  before  the  Massachusetts  Medical  Society  not  being 
judicial  proceedings,  the  publication  of  them  is  not  privileged,  though 
the  proceedings  themselves  might  be.  No  report  of  proceedings,  other 
than  judicial  or  parliamentary,  is  privileged.  .  .  . 

T.  D.  Eliot  it  T.  M,  Stetson,  for  the  defendant.  The  first  part  of 
the  article  was  only  a  true  account  of  certain  legal  proceedings  had  in 
consequence  of  the  plaintiff's  expulsion  from  the  medical  association. 
.  .  .  The  pubUcation  therefore  faUs  within  the  class  of  privileged 
communications.  .  .  . 

Shaw,  C.  J.  The  present  is  an  action  of  tort,  brought  to  recover 
damages  for  a  publication  alleged  to  be  a  libel  upon  the  plaintiff,  con- 
sisting of  an  article  published  in  the  Boston  Medical  and  Surgical 
Journal,  under  the  direction  of  the  defendant.  .  .  .  The  result  then  of 
this  charge  was,  that  if  the  publication,  as  far  as  it  went,  was  a  true, 
just  and  fair  statement  that  such  a  charge  of  fraudulent  transaction 
had  been  made  to  the  Medical  Society  against  the  plaintiff,  a  member 
thereof,  and  determined  and  decided  by  them,  and  this  report  of  the 
proceedings  was  made  for  the  proper  purpose  of  informing  the  medical 
profession  and  the  public  of  the  result  of  those  proceedings,  then  it 
was  justifiable,  and  not  libellous.  And  the  question  now  is,  was  that 
direction  right?    The  plaintiff  insists  that  it  was  not. 

The  ground  now  taken  by  the  learned  counsel  for  the  plaintiff,  that 
the  defence  of  the  first  part  of  the  publication,  if  proved,  constitutes 
no  legal  justification  of  the  publication,  is  stated  more  broadly,  and  in 
more  unqualified  terms,  than  the  authorities  of  the  English  common 
law  will  warrant.    The  general  rule  is,  that  any  statement  of  wrongs 
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and  grievances,  made  by  a  party  alleging  himself  injured  thereby, 
though  they  affect  the  reputation  and  credit  of  another,  if  made  to  a 
tribunal  or  body  having  jurisdiction  of  the  subject-matter,  to  inquire 
into  the  proceedings  and  redress  the  grievance  complained  of,  if  found 
to  exist,  are  not  libellous;  and  that  a  fair  statement  of  these  proceed- 
ings when  they  have  been  acted  upon  and  decided,  made  with  an 
honest  view  of  giving  useful  information,  and  where  the  publication 
will  not  tend  to  obstruct  the  course  of  justice  and  interfere  with  a  fair 
trial,  is  not  a  libellous  publication.  .  .  . 

We  have  stated  above  that  we  think  the  English  rule,  holding  that, 
to  justify  the  publication,  the  proceedings  must  be  directly  judicial, 
or  had  in  a  court  of  justice,  is  stated  too  broadly.  7  Gray,  301.  .  .  . 
Whatever  may  be  the  rule  as  adopted  and  practised  on  in  England,  we 
think  that  a  somewhat  larger  liberty  may  be  claimed  in  this  country  and 
in  this  Commonwealth,  both  for  the  proceedings  before  all  public  bodies, 
and  for  the  publication  of  those  proceedings  for  the  necessary  informa- 
tion of  the  people.  So  many  municipal,  parochial  and  other  public 
corporations  and  so  many  large  voluntary  associations  formed  for  almost 
every  lawful  purpose  of  benevolence,  business  or  interest,  are  constantly 
holding  meetings,  in  their  nature  public,  and  so  usual  is  it  that  their 
proceedings  are  published  for  general  use  and  information,  that  the 
law,  to  adapt  itself  to  this  necessary  condition  of  society,  must  of 
necessity  admit  of  these  public  proceedings,  and  a  just  and  proper 
publication  of  them,  as  far  as  it  can  be  done  consistentiy  with  private 
rights.  This  view  of  the  law  of  libel  in  Massachusetts  is  recognized, 
and  to  some  extent  sanctioned,  by  the  case  of  Commonwealth  v.  Clapp, 
and  many  other  cases. 

The  Massachusetts  Medical  Society  were  not  a  private  association; 
they  were  a  public  corporation,  chartered  by  one  of  the  earliest  Acts 
under  the  Constitution,  which  was  amended  and  their  powers  con- 
firmed by  several  subsequent  Acts.  Sts.  1781,  c.  15;  1788,  c.  49;  1802, 
c.  123;  1818,  c.  113.  The  charter  invested  the  society,  their  members 
and  licentiates,  with  large  powers  and  privileges,  in  regulating  the  im- 
portant public  interest  of  the  practice  of  medicine  and  surger}^  enabled 
them  to  prescribe  a  course  of  studies,  to  examine  candidates  in  regard 
to  their  qualifications  for  practice,  and  give  letters  testimonial  to 
those  who  might  be  found  duly  qualified.  They  were  authorized  to 
elect  fellows,  and  vested  with  power  to  suspend,  expel  or  disfranchise 
any  fellow  or  member,  and  to  make  rules  and  by-laws  for  their  gov- 
ernment. No  person  could  be  a  member,  but  by  his  own  act  in  accepting 
the  appointment.  This  society  was  regarded  by  these  legislative 
Acts  as  a  public  institution,  by  the  action  of  which  the  public  would 
be  deeply  affected  in  one  of  its  important  public  interests,  the  health 
of  the  people.  The  plaintiff,  by  accepting  his  appointment  as  a  fellow, 
voluntarily  submitted  himself  to  the  government  and  jurisdiction  of 
the  society  in  his  professional  relations,  so  long  as  they  acted  within 
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the  scope  of  their  authority.  The  status  or  condition  of  being  a  member 
of  this  society  was  one  of  a  permanent  character  and  recognized  by 
law  —  one  in  which  each  member  has  a  valuable  interest;  and  that 
it  was  so  regarded  by  the  plaintiff  is  manifest  from  his  effort  to  obtain 
a  restoration  to  it  by  a  judgment  of  this  court,  by  a  writ  of  mandamus. 
We  think  it  obvious  that  the  subject-matter  of  the  complaint  —  db- 
honorable  conduct,  a  fraudulent  transaction  between  the  plaintiff  and 
another  member  of  the  profession  and  of  the  same  society  —  was 
within  the  scope  of  the  authority  conferred  by  law  on  the  society; 
and  that  the  direction  of  the  court,  that  their  action  was  conclusive 
upon  the  plaintiff,  was  correct.  As  to  the  legal  proceedings  set  forth 
in  the  supposed  libel,  it  was  admitted  by  the  plaintiff's  counsel  that 
the  account  there  given  of  those  proceedings  was  substantially  true. 

If  then  this  charge  of  dishonorable  or  fraudulent  conduct  by  the 
plaintiff,  in  his  dealings  with  Dr.  Carpenter,  was  within  the  jurisdic- 
tion of  the  medical  society,  and  proceedings  were  instituted  and  carried 
on  to  their  final  determination  in  the  expulsion  of  the  plaintiff  from  his 
fellowship,  then  the  proceedings  might  be  rightly  characterized,  as  in 
the  case  of  Famsworth  v.  Storrs,  as  quasi  judicial;  and  then  the  only 
remaining  question  of  fact  was,  whether  the  publication  was  a  true 
and  correct  narrative  of  such  proceedings  and  determination.  This 
question  the  judge  did  leave,  or  proposed  to  leave,  to  the  jury;  with 
the  direction,  that  if  they  should  find  upon  the  evidence  that  that 
part  of  the  publication  was  true,  the  defendant  would  be  entitled  to  a 
verdict.  We  are  of  opinion  that  this  direction  was  right.  As  the  ver- 
dict was  for  the  defendant,  we  are  to  assume  that  it  was  found  by 
them;  or,  if  the  verdict  was  taken  by  consent,  it  would  have  been 
found  under  the  instruction  that  the  publication  did  present  a  true 
and  correct  narrative  of  the  proceedings  before  the  society,  and  their 
determination  thereon. 

The  fact,  that  these  proceedings  were  considered  closed  and  finished, 
takes  away  from  this  publication  the  objection,  that  it  would  have  a 
tendency  to  prejudice  the  public  mind  and  prevent  the  party  affected 
from  having  a  fair  trial.    Judgment  on  the  verdict  for  the  defendant.^ 

1  [Problems: 

The  defendant  newspaper  published  a  report  of  the  findings  of  a  fire  mar- 
shal's inquest,  in  which  a  fire  at  the  plaintiff's  house  was  said  to  be  incendiary 
and  set  by  the  plaintiff.  The  hearings  at  the  inquest  were  not  open  to  the  pub- 
lic, but  the  record  of  his  finHingyi  was  by  law  open  to  public  inspection.  Was 
the  report  privileged?  (1903,  Conner  v.  Standard  Publishing  Co.,  183  Mass. 
474,  67  N.  E.  596.) 

At  a  meeting  of  citizens  of  a  certain  district  of  Clinch  county,  a  committee 
appointed  to  draft  suitable  resolutions  reported  that  there  had  been  a  clan- 
destine burning  of  property  in  that  district.  The  resolutions  recited  that  the 
citizens  were  fiipaly  of  the  opinion  that  Cox  was  either  directly  or  indirectly 
connected  with  it,  because  of  his  having  been  accused  of  niunerous  cases  of 
like  nature,  in  the  vicinity  of  MUltown,  Berrien  county,  from  whence  he  came, 
and  because  of  circumstantial  evidence  being  so  strong  against  him  in  the  pres- 
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BUB-TITLZI  (VI):  POLICIES  B3EIEKINO  JUSTIFICATION  IN  THE 
NECESSITIES  FOR  FREE  RESORT  TO  COURTS  BT  PARTIES 
FOR  THE  VINDICATION  OF  RIGHTS 

956.  Chablbs,  Baron  de  MoMTESQUiEn.  The  Spirit  of  the  Laws,  (1748. 
Book  VI,  c.  I;  Book  XII,  c.  XVIL  (Appleton  ed.,  vol.  I,  pp.  87,  240.)  Mon- 
archies do  not  permit  of  so  great  a  simplicity  of  laws  as  despotic  governments. 
For  in  monarchies  there  must  be  courts  of  judicature.  ...  In  proportion  as 
the  decisions  of  the  courts  of  judicature  are  multiplied  in  monarchies,  the  law 
is  loaded  with  decrees  that  sometimes  contradict  one  another;  either  because 
succeeding  judges  are  of  a  different  way  of  thinking,  or  because  the  same  causes 
are  sometimes  well  and  at  other  times  ill  defended;  or,  in  fine,  by  reason  (^  an 
infinite  number  of  abuses,  to  which  all  human  regulations  are  liable.    This  is  a 


ent  case;  that  it  was  respectfully  asked  that  R.  S.  Thigpen  remove  said  Cox 
from  his  premises,  the  presence  of  Cox  being  detrimental  and  obnoxious  to 
said  citizens  in  the  highest  degree;  that  the  Valdosta  "  Times ''  be  furnished 
with  a  copy  of  the  resolutions,  together  with  the  names  of  the  citizens  signing 
the  same,  with  a  request  that  the  same  be  published  in  the  "  Times, "  etc.  These 
resolutions  were  adopted  by  the  meeting,  and  signed  by  a  large  number  of 
persons.  They  were  then  published  in  the  Valdosta  "  Times,"  the  defendant's 
journal.  Was  this  privileged?  (1897,  Cox  ».  Strickland,  101  Ga.  482,  28  S.  E. 
665.) 

The  defendant  newspaper  published  a  copy  of  part  of  a  bill  in  equity,  filed 
in  court  on  an  ex  parte  motion  to  a  judge  in  chambers  for  a  preliminary  in- 
junction. The  bill  alleged  fraud  on  the  part  of  M.,  and  the  judge  granted  the 
motion.  Is  this  privilege  available  in  an  action  by  M.  against  the  newspaper? 
(1898,  Metcalf  ».  Times  Pub.  Co.,  20  R.  I.  679,  40  Atl.  864;  1905,  American 
Publishing  Co.  ».  Gamble,  115  Tenn.  663,  90  S.  W.  1005.) 

At  the  business  meeting  of  the  stockholders  of  a  private  corporation,  in  the 
discussion  of  its  affairs,  stockholders  asserted  that  other  members,  including 
the  plaintiff,  were  attempting  fraudulently  to  secure  control.  The  defendant 
newspaper  published  these  statements.  Was  this  privileged?  (1908,  Kimball 
r.  Post  Pub.  Co.,  248  Mass.  194,  85  N.  E.  103.) 

At  a  meeting  of  the  board  of  trustees  of  a  college,  the  plaintiff,  an  appointee, 
was  charged  by  the  defendant  with  certain  misconduct,  the  statements  being 
defamatory.  A  report  of  the  proceedings  at  the  hearing  before  the  Board  was 
circulated  among  the  patrons  of  the  college.  Was  this  privileged?  (1905, 
Gattis  V.  Kilgo,  140  N.  C.  106,  52  S.  E.  249.) 

The  defendant  newspaper  published  a  report  of  the  testimony  taken  at  an 
investigation  by  a  committee  of  the  Legislature.  The  conunittee  held  secret 
and  ex  parte  sessions,  after  the  adjournment  of  the  Legislatiu*e,  was  not  bound 
to  report  for  legislative  action,  and  merely  filed  the  testimony  in  the  Attomej'- 
General's  office,  whence  a  copy  was  obtained.  I^  contain^  libellous  state- 
ments on  the  plaintiff  in  connection  with  land  frauds.  Was  the  report  privileged? 
(1884,  Belo  v.  Wren,  63  Tex.  686.) 

The  city  council  of  Little  Falls  passed  a  resolution  containing  defamatory 
statements  about  the  plaintiff,  who  had  criticised  the  city's  mode  of  dealing 
with  its  bonds.  The  defendant  newspaper  published  the  resolution.  Was  this 
privileged?    (1898,  Trebley  i;.  Pub.  Co.,  74  Minn.  84,  76  N.  W.  96.) 

Ess  ATS :  

Van  Vechten  Feeder,  "  Freedom  of  Public  Dbcussion."  (H.  L.  R.,  XXIII, 
413.)    Id,,  "  Absohite  Immunity  in  Defamation."    (O.  L.  R..  IX,  463.)] 
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neoeasaiy  evil,  which  the  legislator  redresBes  from  time  to  time,  aa  contrary  even 
to  the  spirit  of  moderate  governments.  .  .  .  When  travellers  favor  us  with  the 
description  of  countries  where  arbitrary  sway  prevaite,  they  seldom  make  men- 
tion of  civil  laws.  All  occasions,  therefore,  of  wrangling  and  lawsuits  are  here 
removed.  And  to  this  in  part  is  it  owing  that  litigious  people  in  those  countries 
are  so  roughly  handled.  As  the  injustice  of  their  demand  is  neither  screened, 
palliated,  nor  protected  by  an  infinite  number  of  laws,  of  course  it  is  immedi- 
ately discovered.  We  hear  it  generally  said  that  justice  ought  to  be  adminis- 
tered with  us  as  in  Turkey.  Is  it  possible,  then,  that  the  most  ignorant  of  all 
nations  should  be  the  most  clearsighted  on  a  point  which  it  most  behooves 
mankind  to  know?  If  we  examine  the  set  forms  of  justice  with  respect  to  the 
trouble  the  subject  undeigoes  in  recovering  his  property,  or  in  obtuning  satis- 
faction for  an  injury  or  affront,  we  shall  find  them  doubtless  too  nimierous. 
But  if  we  consider  them  in  the  relation  they  bear  to  the  liberty  and  security  of 
every  individual,  we  shall  often  find  them  too  few;  and  be  convinced  that  the 
trouble,  expense,  delays,  and  even  the  very  dangers  of  our  judiciary  proceed- 
ings, are  the  price  that  each  subject  pays  for  his  hberty.  In  Turkey,  where 
little  regard  is  shown  to  the  honor,  life,  or  estate  of  the  subject,  all  causes  are 
speedily  decided.  The  method  of  determining  them  is  a  matter  of  indifference, 
provided  they  be  determined.  The  Pasha,  after  a  quick  hearing,  orders  which 
party  he  pleases  to  be  bastinadoed,  and  then  sends  them  about  thdr  business. 
There  it  would  be  dangerous  to  be  of  a  htigious  disposition;  this  supposes  a 
strong  desire  of  obtaining  justice,  a  settled  aversion,  an  active  mind,  and  a  steadi- 
ness in  pursuing  one's  point.  AH  such  tendencies  must  be  suppressed  in  a  despotic 
government,  where  fear  ought  to  be  the  only  prevailing  sentiment,  and  in  which 
popular  disturbances  are  frequently  attended  with  sudden  and  unforeseen  revo- 
lutions; in  such  a  country  every  man  ought  to  know  that  the  magistrate  must  not 
hear  his  name  mentioned,  and  that  his  security  depends  entirely  on  his  being 
reduced  to  a  kind  of  annihilation.  But  in  moderate  governments,  where  the  life 
of  the  meanest  subject  is  deemed  precious,  no  man  is  stripped  of  his  honor  or 
property  until  after  a  long  inquiry;  and  no  man  is  bereft  of  life  till  his  very 
coiuitry  has  attacked  him  —  an  attack  that  is  never  made  without  leaving  him 
all  possible  means  of  making  his  defence.  .  .  . 

In  republics,  it  is  plain  that  as  many  formahties  of  justice  at  least  are  neces- 
sary as  in  monarchies.  In  both  governments  they  increase  in  proportion  to  the 
value  which  is  set  on  the  honor,  fortune,  liberty,  and  life  of  the  subject.  .  .  . 
In  popular  governments  it  often  happens  that  accusations  are  carried  on  in 
public,  and  every  man  is  allowed  to  accuse  whomsoever  he  pleases.  This  ren- 
dered it  necessary  to  establish  proper  laws,  in  order  ta  protect  the  "innocence  of 
the  subject.  At  Athens,  if  an  accuser  had  not  the  fifth  part  of  the  votes  on  his 
side,  he  was  obliged  to  pay  a  fine  of  a  thousand  drachmas;  Aeschines,  who  ao- 
cused  Ctesiphon,  was  condemned  to  pay  this  fine.  At  Rome  a  false  accuser 
was  branded  with  infamy  by  marking  the  letter  K  on  his  forehead. 

957.  jBBBirr  Bbnthah.  ConstUutional  Code.  (1827.  Book  I,  c.  V.)  Prtn- 
ciples  of  Judicial  Procedtare,  (1820.  c.  18.)  (Works,  ed.  Bowiing,  vol.  IX, 
p.  25,  vol.  II,  p.  97.)  The  law  of  judicial  procedure  constitutes  the  adjective 
branch  of  law.  This  adjective  branch  has,  for  its  object  and  occupation,  the 
^ving  execution  and  effect  to  the  aforesaid  substantive  branch.  For  the  pro- 
duction €i  this  effect,  the  requisite  means  are  right  decision  and  conformable 
execation.  .  .  .  But  as  above,  in  the  field  of  law,  no  benefit  can  have  place 
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without  its  attendant  burthen.  The  burthens  inseparably  attendant  on  judi- 
cial procedure  stand  oompnsed,  the  whole  assemblage  of  them,  within  the  im- 
port of  three  words  —  vexation,  delay  and  expense.  To  give  to  the  benefit  the 
utmost  practicable  extent,  to  confine  the  burthen  within  the  narrowest  practi- 
cable limits  —  to  these  two  perfectly  distinct,  but  intimately  connected,  modes 
of  promoting  the  greatest  happiness  of  the  greatest  number,  the  one"  positive, 
the  other  negative,  it  belongs  to  the  legislator  to  direct  his  operations.  Here, 
then,  we  have  two  conjunct  ends  of  judicial  procedure:  main  or  direct  end; 
right  decision,  or,  say,  avoidance  of  misdecision;  collateral  end,  avoidance  of 
vexation,  expense  and  delay.  .  .  . 

There  will,  on  each  occasion,  be  a  need,  that  either  things,  or  persons,  or 
both,  should  be  forthcoming  at  the  seat  of  judicature.  Here,  accordingly,  one 
main  problem  presents  itself  for  solution  at  the  hands  of  the  legislator  —  how 
to  secure  forthcomingness  on  the  part  of  persons  and  things  for  the  purpose  of 
evidence  ...  a  claim  of  this  sort  cannot  be  preferred  without  experiencing, 
at  the  hands  of  some  other  person  or  persons,  more  or  less  reluctance.  ..  .  . 
The  benefit  required  at  the  hands  of  the  judge  by  the  claimai^t,  cannot  be  granted 
but  in  so  far  as,  upon  some  other  person  or  persons,  a  oorrespond^it  burthen  is 
imposed.  For  the  attaimnent  of  this  benefit,  to  cause  this  burthen  to  be  im- 
posed, will  throughout  be  the  object  and  continual  endeavor  of  the  one  party; 
to  avoid  the  imposition  of  it,  that  of  the  other  party,  who  will  act  on  the  occasion 
the  part  of  a  defendant. 

Where  punishment  is  out  of  the  question,  at  the  conunenoement  of  any 
course  of  judicial  procedure,  the  natural  state  of  things  is,  in  the  first  place,  on 
the  part  of  the  claimant,  voluntary  appeajance  at  the  seat  of  judicature,  for 
the  purpose  of  preferring  his  demand;  thereupon,  from  the  judge,  if  upon 
hearing  the  claim,  a  sufficient  ground  has  been  made  for  subjecting  the  other 
party  to  the  vexation  inseparable  from  defence,  summons  to  that  party  either 
to  do  that  which  the  claim  requires  him  to  do,  or  to  appear  at  a  certain  day  and 
hour  at  the  same  seat  of  judicature,  to  defend  himself  against  it.  This  is  the 
most  obvious,  and,  upon  the  face  of  it,  the  least  vexatious  mode  of  giving  com- 
mencement to  a  suit.  But  there  are  various  circumstances  by  whidi  a  depar- 
ture from  it,  in  some  way  or  other,  may  be  rendered  matter  of  convenience,  or 
even  of  necessity.  These  may  be  comprised  in  two  rules:  Rule  1.  Of  all  modes 
of  securing  forthcomingness,  inmieiUate  or  eventual  —  of  all  modes  that  promise 
to  be  alike  efifectual,  choose  that  which,  with  reference  to  the  individual  in  ques- 
tion, at  the  time  in  question,  promises  to  be  the  least  vexatious.  Rule  2.  In 
each  case,  where  the  most  efficacious  is  at  the  same  time  the  most  vexatious, 
weigh  against  the  evil  of  vexation  from  execution  the  evil  from  the  diminished 
probability  of  ultimate  execution,  and  embrace  that  mode  which  promises  to 
be  the  least  vexatious.  For  this  purpose,  the  circumstances  of  the  individual  will 
in  each  case  require  to  be  taken  into  account.  .  .  . 

For  thus  obtaining  and  securing  compliance  respecting  forthcomingness,  the 
means  employable  are  either  such  as  operate  on  the  body,  or  such  as  operate 
only  on  the  mind:  in  the  first  case  they  may  be  styled  prehensive;  in  the  other 
case,  accersitive.  To  employ  the  prehensive  means  is  to  cause  the  person  in 
question  to  be  secured  wherever  he  is,  and  (as  a  thing  movable  might  be) 
brought  to  the  place  at  which  the  operation,  whatever  it  be,  which  it  is  decreed 
to  perform  on  him,  may  be  performed:  in  the  case  here  in  question,  that  of  caus- 
ing him  to  speak  in  relation  to  the  subject  in  question.  The  prehensive  is  al- 
ways the  most  vexatious;  it  ought,  therefore,  never  to  be  employed  but  under  the 
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expectation  that  the  acoersitive  will  not  suffice.    To  things,  the  prehensive  is 
the  only  one  of  the  two  means  which  the  nature  of  the  case  admits  of .  .  .  . 

§  3.  Prehension  appUed  to  persons.  Antecedently  to  the  definitive  decree, 
by  necessity  alone  is  arrestation  of  the  person  justifiable  orpermitted.  The  cases 
in  which  arrestation  is  ordained  or  permitted  are  those  in  which,  but  for  the 
security  thus  afforded,  a  preponderant  probability  has  place,  that  the  giving 
execution  and  effect  to  the  ordinances  of  the  substantive  law  which  are  in  ques- 
tion would  not  be  practicable.  .  .  . 

§  4.  C!onditions  necessary  to  justify  the  issuing  of  a  warrant  of  arrestation. 
On  the  part  of  him,  who  for  the  purpose  of  securing  payment  for  debt,  or  the  peiv 
formanoe  of  any  other  service  beneficial  to  himself,  at  the  hands  of  the  individ- 
ual proposed  to  be  arrested,  requires  arrestation  to  be  made  of  any  person  by  a 
warrant  from  the  judge,  a  judicial  declaration  in  writing  to  the  following  effect 
is  necessary:  ■ —  ''I,  A.  P.,  do  solemnly  and  judicially  declare  as  follows:  —  I, 
A.  D.,  in  virtue  of  .  .  .  stands  bound  to  render  to  me  a  certain  service,  the 
value  of  which,  over  and  above  that  of  any  service  claimed  by  him  at  my  hands, 
is  not  leas  than  (...).  2.  It  is  my  sincere  f^)prehension  and  belief,  that 
unless  without  delay  his  person  be  arrested,  and  placed  at  the  disposition  of  this 
or  some  other  judicatory,  he  will,  by  withdrawing  his  person  or  property,  or 
both,  out  of  the  reach  of  this  or  any  other  judicatory  belonging  to  this  State, 
effectually,  in  the  whole  or  in  part,  evade  the  performance  of  the  aforesaid  ser- 
vice. 3.  I  acknowledge  myself  informed,  that  in  the  event  of  my  being  con- 
victeds>f  wilful  falsehood  or  culpable  rashness  in  respect  of  this  my  declara- 
tion, I  shall,  by  the  sentence  of  the  law,  be  compelled  to  make  full  compensation 
to  the  individual  thus  injiu^  by  me,  as  also  to  undergo  such  ulterior  pimish- 
ment  imder  the  name  of  punishment  as  the  law  ordains;  and  in  the  event  of  my 
not  being  able  to  render  such  compensation,  to  undergo  any  such  punishment  as 
in  lieu  thereof  the  law  has  provided.  4.  Moreover,  that  whatever  may  be  the 
value  of  any  service  really  due  to  me  at  the  hands  of  the  aforesaid  A.  D.,  still, 
if  for  the  belief,  that  the  arrestation  hereby  prayed  for  is  necessary  to  prevent 
such  evasion  as  above,  there  be  not  seen  sufficient  ground,  I  stand  exposed  to  the 
burthen  of  compensation  or  punishment,  or  both,  as  the  case  may  be.  In  case  of 
mere  rashness,  the  burthen  will  not  go  beyond  the  full  amount  of  compensation; 
in  case  of  wilful  falsehood,  punishment  added  to  the  above  burthen  will  be 
severe." 

958.  Adams  v.  Libhbb.  (1833.  3  Blackf.  241,  244.)  ^rBVENB,  J.  ...  It  is 
a  rule  of  law  which  seems  to  be  founded  on  principles  of  pohcy,  convenience, 
justice,  and  necessity,  that  the  prosecutor  of  a  wrong  that  affects  the  public 
shall  be  protected,  provided  he  has  probable  cause,  however  malicious  his  pri- 
vate motives  may  have  been;  for  although  he  may  have  intended  ill,  still  good 
may  arise  to  the  pubhc. 

Topic  1.    Arrest,  Attachment,  etc.,  as  the  Damage 

Sub-topic  A.    No  Legal  Process  resorted  to 

(False  Imprisonment) 

059.  £&r  Fbbdebick  Pollock  and  Frederic  Wiluau  Maitland.  A  Hi^ 
tory  of  BnglUh  Law  brfore  the  Time  of  Edward  L  (1895.  vol.  II,  p.  576.)  .  .  . 
We  have  now  to  speak  of  the  various  processes  which  the  law  employs  in  order 
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to  compel  men  to  oome  before  its  courts.  They  vaiy  in  stringency  from  the 
polite  simmions  to  the  decree  of  outlawry.  But  first  we  must  say  one  word  of 
an  offshoot  of  outlawry,  —  of  a  species  of  summary  justice  that  was  stUl  useful 
in  the  thirteenth  century.  When  a  felony  is  committed,  the  hue  and  cry  ("hute- 
sium  et  clamor  ")  should  be  raised.  If,  for  example,  one  comes  upon  a  dead 
body  and  omits  to  raise  the  hue,  one  conmiits  an  amerciable  offence,  besides 
laying  oneself  open  to  ugly  suspicions.  Possibly  the  proper  cry  is  ''Out!  Out!" 
and  therefore  it  is  "uthesium''  or  "hutesium.''  The  neighbors  should  turn  out 
with  the  bows,  arrows,  knives,  that  they  are  bounds  keep  and,  besides  much 
shouting,  there  will  be  horn-blowing;  the  "hue"  will  be  "homed"  from  vill  to 
vill.  Now  if  a  man  is  overtaken  by  hue  and  ciy  while  he  has  still  about  him 
the  signs  of  his  crime,  he  will  have  short  shrift.  Should  he  make  any  resistance, 
he  will  be  cut  down.  But  even  if  he  submits  to  capture,  his  fate  is  already  de- 
cided. He  will  be  bound,  and,  if  we  suppose  him  a  thief,  the  stolen  goods  will 
be  bound  on  his  back.  He  will  be  brought  before  some  court  (like  enough  it  is 
a  court  hurriedly  summoned  for  the  purpose),  and  without  being  allowed  t-o 
say  one  word  in  self-defence,  he  will  be  promptly  hanged,  beheaded  or  precipi- 
tated from  a  cliff,  and  the  owner  of  the  stolen  goods  will  periiaps  act  as  an 
amateur  executioner.  .  .  . 

From  outlawry  we  may  pass  to  arrest,  which  in  our  eyes  may  seem  to  be  the 
simplest  and  most  effectual  method  of  securing  a  malefactor's  presence  in  court. 
.  .  .  The  law  of  arrest  is  rough  and  rude;  it  is  as  yet  unpolished  by  the  friction 
of  nice  cases.  Before  we  say  more  of  it  we  must  call  to  mind  two  points  in  our 
criminal  procedure.  In  the  first  place,  any  preliminary  magisterial  investiga- 
tion, such  as  that  which  is  now-a-days  conducted  by  our  justices  of  the  peace, 
is  still  in  the  remote  future.  .  .  .  Secondly,  there  is  no  professional  police 
force.  The  only  persons  who  are  specially  bound  to  arrest  malefactors  are  the 
sheriff,  his  bailiffs  and  servants  and  the  bailiffs  of  those  lords  who  have  the 
higher  regalities.  The  constables  who  are  becoming  appaient  at  the  end  of 
our  period  are  primarily  military  officers,  though  it  is  their  duty  to  head  the 
hue  and  cry.  The  main  rule  we  think  to  be  this,  that  felons  oug^t  to  be  sum- 
marily arrested  and  put  in  gaol.  All  true  men  oug^t  to  take  part  in  this  work  and 
are  punishable  if  they  neglect  it.  We  may  strongly  suspect,  however,  that  in 
general  the  only  persons  whom  it  is  safe  to  arrest  are  felons,  and  that  one 
leaves  oneself  open  to  an  action,  or  even  an  appeal,  of  false  imprisonment  if 
one  takes  as  a  felon  a  man  who  has  done  no  felony.  In  other  words,  it  seems 
very  doubtful  whether  a  charge  of  false  imprisonment  could  have  been  met  by 
an  allegation  that  there  was  reasonable  cause  for  suspicion.  This  was  not  al- 
ways the  case,  for  before  the  end  of  Henry  III.'s  reign  there  were  ordinances 
which  commanded  the  arrest  of  suspicious  persons  who  went  about  anned 
without  lawful  cause,  and  very  probably  the  sheriff  and  his  officers  could  al- 
ways plead  a  justification  for  the  caption  of  persons  who  were  suspected,  thoui^ 
not  guilty,  of  felony.  The  ordinary  man  seems  to  have  been  expected  to  be 
very  active  in  the  pursuit  of  malefactors,  and  yet  to  "act  at  his  peril."  This 
may  be  one  of  the  reasons  why,  as  any  eyre  roll  will  show,  arrests  were  rarely 
made,  except  where  there  was  hot  pursuit  after  a  "hand4iaving"  thief. 

960.  Sir  Edward  Cokx.  Second  Part  of  the  InHUides  of  the  Laws  of  Eng- 
land, (1642.)  Magna  Charta,  Cap.  XXIX.  "Nullus  liber  homo  eapiatur,  vel 
imprisonetur,  aut  diaseisietur  de  libero  tenemento  suo  vel  libertatibus,  vel 
liberjs  consuetudinibus  suis,  aut  utlagetur,  aut  ezuletur,  aut  aliquo  modo  de- 
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fltruatur,  nee  super  eum  ibimiis,  nee  super  eum  mittemusi  md.  per  legale  judicium 
parium  suorum,  vel  per  legem  terrae."  .  .  .  Now  here  it  is  to  be  known,  in  what 
cases  a  man,  by  the  law  of  the  land,  may  be  taken,  arrested,  attached,  or  impris- 
oned in  case  of  treason  or  felony,  before  presentment,  indictment,  etc.  Wherein 
it  is  to  be  imderstood,  that  process  of  law  is  twofold,  viz.,  by  the  King's  Writ, 
or  by  due  proceeding  and  warrant,  either  in  deed,  or  in  law  without  writ.  As 
first,  where  there  is  any  witness  against  the  offender,  he  may  be  taken  and  ar- 
rested by  lawful  warrant,  and  committed  to  prison.  When  treason  and  felony  is 
committed,  and  the  common  fame  and  voice  is,  that  A  is  guilty,  it  is  lawful  for  any 
man  that  suspects  him  to  apprehend  him.  .  .  .  So  it  is  of  hue  and  cry,  and  that 
is  by  the  statute  of  Winchester,  which  is  but  an  afiBimance  of  the  oonunon  law. 
...  If  treason  or  felony  be  done,  and  one  hath  just  cause  of  suspicion,  this  is  a 
good  cause  and  warrant  in  law  for  him  to  arrest  any  man,  but  he  must  show  in 
certainty  the  cause  of  his  suspicion:  and  whether  the  suspicion  be  just,  or  law- 
ful, shall  be  determined  by  the  justices  in  an  action  of  false  imprisonment 
brought  by  the  party  grieved,  or  upon  a  habeas  corpus,  etc.  ...  If  a  man 
woimdeth  another  dangerously,  any  man  may  arrest  him,  by  a  warrant  in 
law,  until  it  may  be  known  whether  the  party  wounded  shall  die  thereof,  or  no. 
If  a  man  keep  the  company  of  a  notorious  thief,  whereby  he  is  susp^ted,  it 
is  a  good  cause,  and  a  warrant  in  law  to  arrest  him.  If  an  affray  be  made  to  the 
breach  of  the  King's  peace,  any  man  may,  by  a  warrant  in  law,  restrain  any  of 
the  offenders,  to  the  end  the  King's  peace  may  be  kept;  but  after  the  affray 
ended  they  cannot  be  arrested  without  an  express  warrant.  .  .  . 

Now  it  may  be  demanded,  if  a  man  be  taken,  or  committed  to  prison  contra 
legem  terrae,  against  the  law  of  the  land,  what  remedy  hath  the  party  grieved? 
To  this  it  is  answered;  ...  (3)  He  may  have  an  habeas  corpus  out  of  the  King's 
Bench  or  Chancery.^  ...  (4)  He  may  have  an  action  of  false  imprisonment. 
...  (5)  He  may  have  a  writ  de  homine  replegiando.  ...  (6)  He  might  by 
the  common  law  have  had  a  writ  de  odio  &  atio,  as  you  may  see  before. 

961.  Sir  Michael  Foster.  Reports  of  Crown  Cases,  and  Discourses  upon 
Crown  Law,  (1762.  c.  VIII,  §  4,  2d  ed.,  p.  309.)  The  protection  the  law  afford- 
eth-in  these  cases  must  not  be  considered  as  confined  to  the  ordinary  ministers 
of  justice  or  their  assistants.  It  reacheth,  under  some  limitations,  which  shall 
be  considered,  to  the  cases  of  private  persons,  interposing  for,  preventing  mifr- 
chief  in  case  of  an  affray,  or  using  their  endeavor  for  apprehending  felons,  or 
those  who  have  given  a  dangerous  wound,  and  for  bringing  them  to  justice. 
For  thoee  people  a'e  likewise  in  the  discharge  of  a  duty  the  law  requireth  of 
them.  The  law  is  their  warrant,  and  they  may,  not  improperly,  be  considered  as 
persons  engaged  in  the  public  service  and  for  the  advancement  of  justice,  though 
not  specially  appointed  to  it.  And  upon  that  accoimt  they  are  under  the  same 
protection  as  the  ordinary  ministers  of  justice  are. 


1  Writ  of  Habeas  Corpus.  Rex  Vicecomiti  London  salutem.  Praecipimus 
vobis,  quod  corpus  A.B.,  in  custodia  vestra  detenti,  ut  dicitur,  una  cum 
causa  detentaonis  suae,  quocunque  nomine  praedictus  A.B.  censeatur  in  eisdem, 
habeatis  coram  nobis  i^ud  Westmonasterium  die  Jovis  proximo  post  Octabis 
S.  Martini,  ad  subjicienda  and  recipienda  ea  quae  curia  nostra  de  eo  adtunc 
and  ibidem  ordinare  contigerit  in  hac  parte,  et  hoc  nullatenus  omittatis, 
periculo  incumbente,  and  habeatis  ibi  hoc  breve,  Teste  Edw.  Ck>ke  20  Nov. 
anno  Regni  nostri  10.  .  .  • 
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962.  TIMOTHY  v.  SIMPSON 

Exchequer.    1835 
1  Cr.,  M.  &  R.  757 

This  was  an  action  of  trespass  and  false  imprisonment,  tried  at  the 
sittings  after  Trinity  term  last  at  Guildhall.  The  declaration  was  for 
an  assault  and  false  imprisonment;  to  which  there  was  a  plea  of  not 
guilty,  and  a  special  plea  of  justification,  on  the  ground  that  the  plain- 
tiff was  guilty  of  a  breach  of  the  peace  in  the  defendant's  dwelling- 
house,  and  that  he  thereupon  gave  him  in  charge  to  a  policeman,  who 
was  not  averred  to  have  had  view  of  the  breach  of  the  peace.  To  this 
special  plea  there  was  a  replication  of  de  injuria  sua  propria  absque 
tali  causa. 

The  facts  of  the  case  were  as  follows:  The  defendant  was  a  linen- 
draper;  the  plaintiff  was  passing^ his  shop,  and,  seeing  an  article  in 
the  window,  with  a  ticket  apparently  attached  to  it  denoting  a  low 
price,  sent  his  companion  in  to  buy  it;  the  shopman  refused,  and 
demanded  a  larger  price;  the  plaintiff  went  in  himself  and  required 
the  article  at  the  lower  rate.  The  shopman  still  insisted  on  a  greater 
price;  the  plaintiff  called  it  an  ''imposition.''  Some  of  the  shopmen 
desired  him  to  go  out  of  the  shop,  in  a  somewhat  offensive  manner; 
he  refused  to  go  without  the  article  at  the  price  he  bid  for  it;  the 
shopmen  pushed  him  out.  Before  they  did  so,  he  declared  he  would 
strike  any  one  who  laid  hands  on  him.  One  of  the  shopmen,  really 
supposing  or  pretending  to  suppose  this  to  be  a  challenge  to  fight, 
stepped  out  and  struck  the  plaintiff  in  the  face,  near  the  shop-door;  the 
plaintiff  went  back  into  the  shop  and  returned  the  blow,  and  a  contest 
commenced,  in  which  the  other  shopmen  took  a  part,  and  fell  on  the 
plaintiff.  There  was  a  great  noise  in  the  shop,  so  that  the  business 
could  not  go  on;  many  persons  were  th^e,  and  others  about  the  street- 
door.  The  noise  brought  down  the  defendant,  who  was  sitting  in  the 
room  above.  When  he  came  down  he  found  the  shop  in  disorder,  and 
the  plaintiff  on  the  ground  struggling  and  scuffling  with  the  shopmen; 
and  this  sc:iffle  continued  in  the  defendant's  presence  for  two  or  three 
minutes.  The  defendant  sent  for  a  policeman,  who  soon  afterwards 
came;  in  the  mean  time  the  plaintiff  was  taken  hold  of  by  two  of  the 
shopmen,  who,  however,  relinquished  their  hold  before  the  policemen 
came;  and,  on  his  arrival,  the  plaintiff  was  requested  by  the  defendant 
to  go  from  the  shop  quietly;  but  he  refused,  unless  he  first  obtained 
his  hat,  which  he  had  lost  in  the  scuffle.  He  was  standing  still  in  th^ 
shop,  insisting  on  his  right  to  remain  there,  and  a  mob  gathering  round 
the  door,  when  the  defendant  gave  him  in  charge  to  the  policeman, 
'who  took  him  to  the  police-station.  The  defendant  followed;  but,  on 
the  recommendation  of  the  constable  at  the  station,  the  charge  was 
dropped. 
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On  the  trial  the  jury  found  a  verdict  for  the  plaintiff  on  the  general 
issue,  and  for  the  defendant  on  the  special  plea;  but  as  it  appeared  to 
Parke,  B.,  that  the  plea  was  bad  in  law,  he  directed  the  jury  to 
assess  the  damages  on  the  general  issue,  and  also  gave  the  plaintiff 
permission  to  move  to  enter  a  verdict  for  him  on  the  special  plea,  if 
the  Court  should  be  of  opinion  that  it  was  not  substantially  proved. 
A  rule  nisi  having  been  obtained  to  enter  a  verdict  for  the  plaintiff, 
or  judgment  non  obstante  veredicto,  the  case  was  fully  argued  before 
BoLLAND,  Aldebson,  Gurney,  and  Parke,  BB. 

Parke,  B.,  for  the  Court  (after  stating  the  facts  as  above):  Upon 
the  facts^  the  plaintiff  appears  to  have  been,  in  the  first  instance,  a 
trespasser,  by  refusing  to  quit  the  shop  when  requested,  and  so  to 
have  been  the  cause  of  the  affray  which  subsequently  took  place;  but 
the  first  act  of  unlawful  violence  and  breach  of  the  peace  was  com- 
mitted by  the  shopman;  that  led  to  a  conflict  in  which  there  were 
mutual  acts  of  violence  clearly  amounting  to  an  affray,  the  latter  part 
of  which  took  place  in  the  defendant's  presence;  and  the  plaintiff  was 
on  the  spot  on  which  the  breach  of  the  peace  occurred,  persisting  in 
remaining  there  under  such  circumstances  as  to  make  it  probable  that 
the  breach  of  the  peace  would  be  renewed,  when  he  was  delivered  by 
the  defendant  to  the  police  officer  in  the  very  place  where  the  a£Pray 
had  happened. 

The  first  question  which  arises  upon  these  facts  is,  whether  the 
defendant  had  a  right  to  arrest  and  deliver  the  plaintiff  to  a  constable. 
It  is  not  necessary  for  us  to  decide  in  the  present  case  whether  a  private 
individual,  who  has  seen  an  affray  conunitted,  may  give  in  charge  to 
a  constable  who  has  not,  and  such  constable  may  thereupon  take  into 
his  custody  the  affrayers,  or  either  of  them,  in  order  to  be  carried 
before  a  justice,  after  the  affray  has  entirely  ceased,  after  the  offenders 
have  quitted  the  place  where  it  was  committed,  and  there  is  no  danger 
of  its  renewal;  ...  we  need  not  examine  and  decide  between  the 
conflicting  authorities.  For  here,  the  defendant,  who  had  immediately 
before  witnessed  an  affray,  gave  one  of  the  affrayers  in  charge  to 
the  constable  on  the  very  spot  where  it  was  committed,  and  whilst 
there  was  a  reasonable  apprehension  of  its  continuance;  and  we  are- 
of  opinion  that  he  was  justified  in  so  doing,  though  the  constable  had 
seen  no  part  of  the  affray.  .  .  .  It  is  clear  that  any  person  present 
may  arrest  the  affrayer  ai  the  moment  of  the  affray,  and  detain  him  till 
his  passion  has  cooled,  and  his  desire  to  break  the  peace  has  ceased^ 
and  then  deliver  him  to  a  peace-officer.  And,  if  that  be  so,  what  reason 
can  there  be  why  he  may  not  arrest  an  affrayer  after  the  actual  violence 
is  over,  but  whilst  he  shows  a  disposition  to  renew  it  by  persisting  in 
remaining  on  the  spot  where  he  has  committed  it?  Both  cases  fall, 
within  the  same  principle,  which  is,  that  for  the  sake  of  the  preser- 
vation of  the  peace  any  individual  who  sees  it  broken  may  restrain 
the  liberty  of  him  whom  he  sees  breaking  it,  so  long  as  his  conduct 
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shows  that  the  public  peace  is  likely  to  be  endangered  by  his  acts.  .  .  . 
For  these  reasons  we  are  of  opinion  that  the  defendant  was,  upon  the 
facts  in  evidence,  justiiBed  in  delivering  the  plaintiff  to  the  police-officer. 
This  brings  me  to  the  second  question,  whether  the  plea  upon  the 
record  was  substantially  proved.  I  thought  upon  the  trial  that  it  was, 
but,  upon  further  consideration,  I  concur  with  the  rest  of  the  court  in 
thinking  that  it  was  not.  .  .  .  We  think  that  there  should  be  a  new 
trial,  when,  or  before  which,  the  plea  may  be  amended.  And  as  ulti- 
mately there  will  be  a  verdict  for  the  defendant,  if  the  same  evidence 
is  adduced,  the  best  course  will  be  for  the  parties  to  agree  to  enter  a 
stet  processus.    Rule  accordingly. 

963.  ALLEN  v.  WRIGHT 

Nisi  Pkitjs.    1838 

8  (7.  A  P.  522 

The  declaration  stated  that  the  defendant,  on  the  19th  of  March, 
1838,  assaulted  the  plaintiff,  and  forced  and  compelled  her  to  go  into 
the  public  street,  and  through  several  lanes,  etc.,  to  the  police  station- 
house  in  Tower  street,  Lambeth,  and  there  imprisoned  and  kept  her, 
without  any  reason  or  probable  cause,  for  twenty  hoiu*s,  contrary  to 
law  and  against  her  will;  and  that  on  the  20th  of  March,  he  again 
assaulted  her,  and  compelled  her  to  go  from  the  station-house  to  Union 
Hall  Police  Office,  and  there  kept  and  detained  her  for  six  hours, 
whereby  she  was  not  only  hurt  and  injured  in  her  body  and  mind,  but 
also  exposed  and  injured  in  her  credit  and  circumstances.  The  defend- 
ant pleaded,  first,  ''Not  guilty;"  and  secondly,  a  special  plea,  to  the 
following  effect: — ;that  tlie  plaintiff  was  a  lodger  in  the  defendant's 
house,  and  was  supplied  with  a  feather  bed  .  .  .  that  while  the  plain- 
tiff continued  as  a  lodger,  as  aforesaid,  70  lbs.  weight  of  feathers  were 
stolen  from  the  bed;  and  that  the  defendant,  having  good  and  prob- 
able cause  of  suspicion,  and  vehemently  suspecting  the  plaintiff  to 
be  the  person  who  stole  them,  caused  her  to  be  apprehended,  etc., 
etc.  .  .  .  On  the  evening  of  Monday,  the  19th  of  March,  about  ten 
o'clock,  the  defendant  and  his  wife  were  observed  by  a  policeman  on 
duty,  watching  the  house.  No.  12,  in  the  Waterloo  Road.  The  defend- 
ant addressed  the  policeman,  and  told  him  he  wished  to  ascertain 
whether  a  young  woman  named  Grordon  was  living  there.  The  police- 
man inquired  what  he  wanted  her  for,  and  was  told  of  the  damage 
sustained  which  had  been  paid  for,  and  also  that  there  was  a  large 
quantity  of  feathers  missing  out  of  the  bed.  The  policeman  knodced 
at  the  door,  and  gained  admittance  to  the  house,  together  with  the 
defendant.  The  plaintiff  inquired  who  wanted  her,  and  on  being  told, 
said  she  could  not  see  Mr.  Wright  that  night  It  was  then  about 
twenty  minutes  past  ten.    The  policeman  and  Mr.  Wright  followed 
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the  servant  upstairs.  They  saw  the  plaintifF,  and  the  policeman  asked 
the  defendant  if  that  was  the. person.  He  said,  yes,  it  was,  and  then 
charged  her  with  stealing  the  feathers  out  of  the  bed  in  his  house  while 
she  was  lodging  there.  The  policeman  told  her  that  she  must  go  with 
him  to  the  station-house.  She  at  first  objected,  but  afterwards  went, 
and  the  defendant  made  his  charge  to  the  inspector,  and  she  was 
locked  up  in  a  cell,  where  she  remained  till  between  ten  and  eleven 
the  next  morning.  .  .  .  After  the'  plaintiff  had  been  locked  up,  the 
policeman  went  back  with  the  defendant's  wife  to  the  plaintiff's  lodg- 
ings, but  nothing  belonging  to  the  defendant  was  found  there.  The 
plaintiff  was  taken  on  the  next  day  before  Mr.  Trail,  at  Union  Hall, 
who  discharged  her.  The  defendant  wished  him  to  remand  her,  but 
he  would  not.  .  .  . 

Stammers,  for  the  defendant.  The  plaintiff  has  been  charged  with 
felony  upon  just  ground  of  suspicion.  The  defendant  undertakes  to 
prove,  not  that  she  actually  committed  the  offence,  but  that  she  was 
arrested  under  such  circumstances  of  suspicion  as  justified  the  examina- 
tion before  the  magistrate.  .  .  . 

Wilde,  Serjeant,  in  reply.  ...  If  the  defendant  had  any  bona  fide 
charge  of  felony,  would  he  not  have  appUed,  for  a  warrant?  But  he 
knew  he  could  not  get  a  warrant,  and  his  object  was  to  gratify  his 
malice,  and  so  he  went  at  night  and  took  her  from  her  own  house  and 
lodged  her  in  the  station-house. 

TiNDAL,  C.  J.,  after  stating  the  complaint  in  the  declaration  and 
the  defendant's  answer  to  it,  said  —  That  is  an  answer  which  it  is 
incumbent  on  him  to  make  out  to  your  satisfaction,  because  he  has 
taken  the  law  into  his  own  hands  by  not  acting  as  any  prudent  person 
would  have  done,  viz.,  going  before  a  magistrate  and  taking  out  a 
warrant.  At  all  events,  the  defendant  acted  in  a  very  indiscreet  manner 
(as  there  was  no  reason  to  conclude  that  the  plaintiff  had  any  intention 
to  abscond)  in  not  taking  the  usual  and  cautious  step  of  having  the 
case  investigated  by  a  magistrate  before  imprisoning  the  party.  The 
only  two  points  upon  which  you  must  be  satisfied  before  you  can  find 
a  verdict  for  the  defendant,  are,  1st,  that  a  felony  had  actually  been 
committed;  that  some  person  or  other  had  stolen,  according  to  the 
evidence,  about  half  the  feathers  from  the  bed;  and  2d,  that  the  cir- 
cumstances were  such,  that  you  yourselves,  or  any  reasonable  person, 
acting  without  passion  and  prejudice,  would  have  fairly  suspected  the 
plaintiff  of  being  the  person  who  did  it.  If  you  think  the  circumstances 
were  such,  you  will  find  your  verdict  for  the  defendant;  if  you  do 
not,  you  will  find  your  verdict  for  the  plaintiff,  and  give  her  such 
reasonable  damages  as  you  think  she  is  entitled  to. 

Verdict  for  the  plaintiff  —  Damages,  5/. 

964.  8nt  Jambs  Stbphbn.  History  of  the  Criminal  Iaxw  of  England.  (1883. 
vol.  I,  c.  VII,  p.  165.)    Apprehension  of  offendeis.  .  .  .  The  foundation  of  the 
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whole  system  of  criminal  procedure  was  the  prerogative  of  keeping  the  peace, 
which  is  as  old  as  the  monarchy  itself ,  and  which  was,  as  it  still  is,  embodied  in 
the  expression,  "The  King's  Peace/'  the  legal  name  of  the  normal  state  of 
society.  ...  In  an  earlier  chapter  I  have  given  some  illustrations  [of  the  hue 
and  cry  and]  of  the  manner  in  which  all  sorts  of  criminals,  and  especially  all 
thieves,  were  regarded  in  very  early  times  as  enemies  to  be  put  to  death  almost 
like  wild  animals.  It  would  not  be  worth  while  to  trace  minutely  the  steps  by 
which  this  general  and  crude  view  of  thje  subject  was  gradually  reduced  to  the 
shape  in  which  it  now  stands.  .  .  .  Hale's  Pleas  of  the  Crown  which  is  still  the 
leading  authority  as  to  the  general  principle  of  the  subject,  though  subsequent 
decisions  and  enactments  have  to  some  extent  modified  Hale's  conclusions. 
The  result  of  his  inquiry  may  be  thus  stated: 

(1)  Any  person  may  arrest  a  person  who  is  actually  committing  or  has  actu- 
ally conmiitted  any  felony. 

(2)  Any  person  may  arrest  a  person  whom  he  suspects  on  reasonable  grounds 
to  have  committed  any  felony,  if  a  felony  has  actually  been  committed. 

(3)  A  constable  may  arrest  a  person  whom  he  suspects  on  reasonable  grounds 
of  having  committed  any  felony,  whether  in  fact  any  such  felony  has  been 
committed  or  not. 

(4)  The  conunon  law  did  not  authorize  (without  a  warrant)  the  arrest  of 
persons  guUty  or  suspected  of  misdemeanors,  except  in  cases  of  an  actual  breach 
either  by  an  affray  or  by  violence  to  an  individual.  In  such  case  the  arrest  had 
to  be  made  not  so  much  for  the  purpose  of  bringing  the  offender  to  justice  as  in 
order  to  preserve  the  peace,  and  the  right  to  arrest  was  accordingly  limited  to 
cases  in  which  the  person  to  be  arrested  was  taken  in  the  fact  or  immediately 
after  its  conmiission. 

« 

965.  Wakblet  v.  Hart.  (1814.  6  Binn.  315, 318.)  Tilghman,  C.  J.  .  .  . 
It  is  nowhere  said,  that  there  shall  be  no  arrest  without  warrant.  To  have  said 
so  would  have  endangered  the  safety  of  society.  The  felon  who  is  seen  to  com- 
mit murder  or  robbery,  must  be  arrested  on  the  spot  or  suffered  to  escape.  So 
although  not  seen,  yet  if  known  to  have  conmiitted  a  felony,  and  pursued  with 
or  without  warrant,  he  may  be  arrested  by  any  person.  And  even  when  there  is 
only  probable  cause  of  suspicion,  a  private  person  may  without  warrant  at  his 
peril  make  an  arrest.  I  say  at  his  peril,  for  nothing  short  of  proving  the  felony 
will  justify  the  arrest.  These  are  principles  of  the  common  law,  essential  to 
the  welfare  of  society,  and  not  intended  to  be  altered  or  impaired  by  the 
Constitution. 

966.  Burns  t^.  Eden.  (1869.  40  N.  Y.  463,  469.)  Woodrufp,  J.  .  .  .  The 
justification  of  an  arrest  by  a  private  person  was  made  in  Allen  v.  Wri^t  [suproj 
No.  963)],  to  depend  on,  first,  the  fact  that  a  felony  had  been  actually  com- 
mitted; and  second,  that  the  ciroumstances  were  such  that  a  reasonable  person, 
acting  without  passion  and  prejudice,  would  have  fairly  suspected  the  plaintiff  of 
being  the  person  who  did  it.  These  principles  are  affirmed  in  this  State  in  Mix  r. 
Clute  (3  Wend.  350),  in  very  distinct  terms.  "If  a  felony  has  been  coromittM 
by  the  person  arrested,  the  arrest  may  be  justified  by  any  person  without  war> 
rant.  If  an  innocent  person  is  arrested  upon  suspicion  by  a  private  individual 
such  individual  is  excused  if  a  felony  was  in  fact  ooiomitted,  and  there  was  rea- 
sonable ground  to  suspect  the  person  arrested.    But  if  no  felony  was  committed 
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by  any  one,  and  a  private  individual  arreet  without  warrant,  such  arrest  is 
illegal,  —  though  an  officer  would  be  justified  if  he  acted  upon  information  from 
another  which  he  had  reason  to  believe." 


967.  PALMER  v.  MAINE  CENTRAL  RAILROAD  COMPANY 
Supreme  Judicial  Court  op  Maine.    1899 

92  Me.  125,  42  Ail.  800 

Exceptions  from  Superior  Court,  Cumberland  county.  Trespass 
by  Jonathan  P.  Palmer  against  the  Maine  Central  Railroad  Company 
for  false  imprisonment.  The  plea  was  the  general  issue,  with  a  brief 
statement  justifying  the  imprisonment,  on  the  ground  of  lawful  arrest 
of  plaintiff  for  fraudulently  evading  the  payment  of  his  fare  as  a  pas- 
senger on  one  of  defendant's  trains.  There  was  a  verdict  for  plain- 
tiff, and  defendant  alleges  exceptions,  and  moves  for  a  new  trial. 
Exceptions  overruled,  and  motion  overruled  on  condition  of  remit- 
titur. .  .  .  Argued  before  Peters,  C.  J.,  and  Emery,  Haskell, 
Strout,  and  Savage,.  JJ. 

J.  E.  Hardy y  J,  F.  Libby,  Levi  Turner,  and  T.  J,  Baynton,  for  plaintiff. 

J.  H.  &  J.  H.  Drummond,  Jr.,  for  defendant. 

Savage,  J.  Trespass  for  false  imprisonment.  The  verdict  was  for 
the  plaintiff  for  $550.  The  case  comes  up  on  exceptions  by  the  defend- 
ant, and  on  motion  to  set  aside  the  verdict,  on  the  ground  that  it  was 
against  law,  and  against  the  weight  of  evidence,  and  that  the  damages 
are  excessive.  Substantially  the  same  legal  propositions  are  presented 
under  the  motion  as  under  the  exceptions.  It  will  be  more  convenient 
to  consider  the  motion  first,  for  the  conclusion  which  we  think  must 
be  reached  under  the  motion  will  necessarily  dispose  of  the  exceptions. 
There  is  little  dispute  as  to  the  essential  facts.  The  questions  at  issue 
are  chiefly  legal  ones. 

In  January,  1896,  the  plaintiff  purchased  from  the  defendant,  and 
there  was  issued  to  him,  a  mileage  book  or  ticket  with  coupons,  one  to 
be  detached  for  each  mile  the  purchaser  should  travel.  By  the  pur- 
chase of  this  book,  the  plaintiff  became  entitled  to  travel  1,000  miles 
on  the  defendant's  railroad.  Upon  the  ticket  was  a  contract,  which 
was  signed  by  the  plaintiff  at  the  time  of  purchase.  This  contract 
discloses  that  one  of  the  conditions  under  which  the  ticket  was  sold 
was  the  following: 

''That  it  is  good  only  for  the  person  in  whose  name  it  is  issued,  and,  if  pre- 
sented by  any  other  person,  the  right  to  any  remaining  rides  to  which  the  pur- 
chaser might  have  been  entitled  shall  be  forfeited;  and  the  conductor  shall  be 
authorized  to  take  up  this  ticket,  and  return  the  same  to  the  general  ticket  office 
as  forfeited,  and  conductors  are  authorized  to  obtain  the  signature  of  the 
holder  of  the. ticket  for  identification." 
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In  June,  1896,  the  plaintiff  was  a  passenger  on  the  defendant's  train 
from  Rockland  to  Brunswick,  and,  in  payment  of  his  fare,  tendered 
to  the  conductor  the  mileage  ticket  above  referred  to.  The  conducts 
was  not  personally  acquainted  with  the  plaintiff,  and,  for  identification, 
he  asked  the  plaintiff  if  the  name  upon  the  ticket,  '' Jona.  P.  Palmer," 
was  his  name.  The  plaintiff  refused  to  say  whether  it  was  or  not, 
though  he  told  the  conductor  that  the  ticket  was  his  own.  The  con- 
ductor then  declined  to  accept  the  ticket,  and  asked  the  plaintiff  to 
pay  a  cash  fare,  which  the  plaintiff  refused  to  do.  As  the  plaintiff  was 
leaving  the  train  at  Brunswick,  without  further  payment  or  tender  of 
his  fare,  the  conductor  caused  him  to  be  arrested  by  a  constable,  without 
a  warrant,  for  fraudulently  evading  the  payment  of  his  fare;  and  this 
is  the  arrest  complained  of.  The  plaintiff  was  immediately  taken  before 
the  Municipal  Court  of  Brunswick,  where  the  conductor  made  a  com- 
plaint, under  oath,  against  him,  under  Rev.  St.  c.  51,  §  78,  which 
provides  that  whoever  "fraudulently  evades  the  payment"  of  fare 
over  a  railroad  "  by  giving  a  false  answer,  or  by  travelling  beyond  the 
place  to  which  he  has  paid,  or  by  leaving  a  train  without  paying,  for- 
feits not  less  than  five,  nor  more  than  twenty  dollars,  to  be  recovered 
on  complaint."  The  plaintiff  pleaded  "Not  guilty."  The  plaintiff 
then  paid  his  fare  and  the  costs  of  prosecution  to  the  judge  of  the 
court.  An  acknowledgment  of  "complete  satisfaction"  was  filed  by 
the  conductor,  and  the  plaintiff  was  thereupon  discharged  without 
further  prosecution. 

1.  No  question  is  raised  but  that  the  conductor  was  acting  within 
the  scope  of  his  authority  as  a  servant  of  the  defendant  corporation. 
The  defendant  endeavors  to  justify  the  arrest.  It  claims  that  the 
conductor  had  a  lawful  right  to  ask  the  plaintiff,  as  a  means  of  identi- 
fication, if  the  name  on  the  ticket  was  his  name,  and  that  it  was  the 
plaintiff's  duty  to  answer  truly;  and,  further,  that  if  the  conductor 
had  reasonable  cause,  from  the  plaintiff's  conduct,  to  believe  that  he 
was  fraudulently  evading  the  payment  of  his  fare,  and  did  so  believe, 
the  conductor  was  justified  in  causing  the  plaintiff's  arrest  by  an 
officer,  as  he  was  in  the  act  of  leaving  the  train,  although  the  ofiicer 
had  no  warrant.  The  discussion  will  be  simplified  somewhat  if  we 
state  at  the  outset  two  propositions,  about  which,  we  think,  there  can 
be  no  real  controversy:  First,  the  offence  for  which  the  plaintiff  was 
arrested  was  simply  a  misdemeanor;  secondly,  the  plaintiff  was  not 
guilty  in  fact.  It  cannot  be  said,  in  any  view  of  the  case,  that  the 
plaintiff  fraudulently  evaded  the  payment  of  his  fare.  He  owned  the 
mileage  ticket.  He  had  a  right  to  travel  upon  it.  He  tendered  it  to 
the  conductor.  There  was  no  fraudulent  evasion  of  payment.  There 
was  on  his  part  only  a  wilful,  unreasonable  obstinacy,  which  arose, 
perhaps,  from  a  mistaken  sense  of  pride.  The  precise  question  to  be 
decided,  therefore,  is  whether  a  private  individual  who  has  procured 
the  arrest  of  an  innocent  person  for  a  misdemeanor,  by  an  officer  with- 
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out  a  warrant,  can  justify  by  showing  that  he  acted  in  good  faith, 
without  malice,  and  upon  a  belief  of  guilt  founded  upon  reasonable 
grounds. 

We  think  the  question  must  be  answered  in  the  negative.  This  is 
a  suit,  not  for  a  malicious  prosecution,  but  for  a  false  imprisonment. 
It  is  not  for  a  misuse  or  an  abuse  of  legal  process,  but  for  an  arrest 

{without  legal  process.  The  action  must  be  sustained,  unless  the  de- 
fendant can  show  a  legal  justification  for  causing  the  arrest  to  be  made. 
The  principles  which,  by  the  common  law,  regulate  the  right  to  arrest, 
or  cause  an  arrest,  without  warrant,  have  been  long  settled  both  in 
this  country  and  England;  and,  by  these  principles,  the  rights  of 
these  parties  must  be  determined.  Unless  modified  by  statute,  they 
are  recognissed  by  the  Courts,  almost  without  exception.    They  are 

.  designed  to  promote  the  safety  of  the  public,  and  the  due  administra- 
tion of  public  justice,  on  the  one  hand,  and  on  the  other,  to  afford  the 
citizen  security  against  imwarrantable  restraints  upon  his  personal 
liberty.  We  shall  state  these  principles  somewhat  more  fully,  perhaps, 
than  the  particular  question  under  consideration  requires;  but  a  full 
statement  is  valuable  by  wity  of  illustration,  and  for  the  purpose  of 
showing  the  dear  distinction  between  the  powers  of  an  officer  and  those 
of  a  private  individual. 

By  the  common  law,  an  offijcer  may  arrest  for  felony,  without  warrant, 
upon  reasonable  grounds  of  suspicion; ...  an  officer  may  not  arrest 
on  information  or  suspicion,  without  a  warrant,  for  a  misdemeanor, 
unless  it  was  conunitted  in  his  presence.  .  .  .  But  the  authority  of  a 
privaie  indimdual  is  much  more  limited  and  confined.  (1)  He  may 
arrest  for  felony,  but  he  does  it  at  his  peril.  If  called  upon  to  justify 
it,  it  has  been  held  by  some  Courts  that  he  must  show  that  the  felony 
had  actually  been  committed,  and  that  he  had  reasonable  grounds 
for  believing  the  person  arrested  to  be  guilty.  Wakeley  v.  Hart  [ante, 
No.  965];  Davis  u.  Russell,  supra;  Allen  v.  Wright  [ante.  No.  963]; 
Reuck  V.  McGregor,  32  N.  J.  Law,  70;  HoUey  v.  Mix,  3  Wend.  350; 
Keenan  v.  State,  8  Wis.  132;  Beckwith  v,  Philby,  supra;  Russell  v. 
Shuster,  8  Watts  &  S.  308;  Bums  v.  Eden,  40  N.  Y.  463  [ante.  No.  966]; 
2  Add.  Torts,  §  803;  Cooley,  Torts  (2d  ed.),  202.  But  it  has  been  held 
by  other  Courts,  and  perhaps  with  better  reason,  that  he  must  show 
that  the  person  arrested  was  actually  guilty  of  the  felony.  Rohan  v, 
Sawin  [post.  No.  1080];  Com.  v.  Carey  [post,  No.  1081];  Morley  v. 
Chase,  143  Mass.  396,  9  N.  E.  767.  So,  he  may  arrest  for  an  affray  or 
a  breach  of  the  peace  committed  in  his  presence,  and  while  it  is  con- 
tinuing. 1  Russ.  Crimes,  272;  1  Archb.  Cr.  Prac.  &  PI.  82;  Timothy 
V.  Simpson  [ante.  No.  962];  Knot  v.  Gay,  1  Root,  66;  Mayo  r.  Wilson, 
1  N.  H.  53;  Phillips  v.  TnJl,  11  Johns.  486;  Kurtz  v.  Moffitt,  supra; 
Ross  9.  Leggetty  supra.  (2)  But  a  private  individual  may  not  arrest 
for  misdemeanor  on  suspicion,  no  matter  how  well  grounded.  And  as, 
in  case  of  felony,  he  is  bound  to  show  that  the  felony  has  been  com- 
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mitted,  so,  in  case  of  affray  or  breach  of  the  peace  committed  in  his 
presence,  he  must  show  that  the  party  arrested  by  him  was  guilty. 
Nor  can  a  private  individual  justify,  if  he  procure  the  arrest  of  aa 
innocent  person  for  a  misdemeanor,  by  an  officer,  without  warrant; 
in  such  case  he  is  answerable;  he  can  no  more  lawfully  cause  such  an 
arrest  than  he  can  make  it  himself.  Hobbs  v.  Branscomb,  3  Camp. 
420;  Hopkins  v.  Crowe,  7  Car.  &  P.  373;  Dereoourt  «.  Corbishley,  5 
El.  &  Bl.  188;  Price  v.  Seeley,  10  Clark  &  F.  28;  Collett  v.  Foster,  2 
Hurl.  &  N.  356;  Veneman  v.  Jones,  118  Ind.  41,  20  N.E.  644;  HoUey 
t>.  Mix,  3  Wend.  350;  Samuel ».  Payne,  1  Doug.  360  [ptw^,  No.  1076].  .  .  . 

We  conclude,  therefore,  that  the  arrest  of  the  plaintiff  was  unlawful. 
And,  as  already  intimated,  this  conclusion  disposes  of  the  first  two  of 
the  defendant's  exceptions;  for,  assuming  that  the  conductor  had  a 
right,  as  a  matter  of  law,  to  make  the  inquiry  he  did,  as  a  means  of 
identification,  and  assuming  that,  by  the  plaintiff's  conduct,  the  con- 
ductor had  reason  to  believe,  and  did  believe,  that  the  plaintiff  was 
fraudulently  evading  the  payment  of  his  fare,  still,  as  we  have  seen,  all 
this  would  have  afforded  no  justification,  in  law.  .  .  .  The  verdict  for 
the  plaintiff  was  not  against  law,  nor  against  the  weight  of  evidence. 

2.  Are  the  damages  excessive?  The  principles  upon  which  damages 
are  to  be  assessed  in  this  class  of  cases  were  elaborately  discussed  by 
this  Court  in  Prentiss  v.  Shaw,  66  Me.  427.  We  need  state  here  only 
the  conclusions.  .  .  .  We  think  the  plaintiff's  conduct  gave  the  con- 
ductor reason  to  believe  —  and  he  says  he  did  believe  —  that  the 
plaintiff  was  attempting  to  ride  upon  a  ticket  not  his  own,  and  which 
he  had  no  right  to  use.  This,  of  course,  is  not  a  justification;  but  it 
deserves  full  consideration,  in  determining  whether  punitive  damages 
are  allowable,  or  in  estimating  the  injury  to  the  plaintiff's  wounded 
sensibilities.  Under  all  the  circumstances,  we  think  $10  will  be  ample 
compensation.  The  entry  will  be:  Exceptions  overruled.  If  the  plain- 
tiff files  a  remittitur  of  all  the  verdict  in  excess  of  $10  within  30  days 
after  the  rescript  is  received,  motion  for  new  trial  overruled;  other- 
wise, motion  sustained. 

968.  ENRIGHT  v.  GIBSON 
Supreme  Cottrt  op  Illinois.    1906 

219  in.  550,  76  N.  E,  689 

Appeal  from  the  Appellate  Court  for  the  First  District: — heard 
in  that  court  on  appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Oscar  E.  Heard,  Judge,  presiding. 

This  was  a  suit  brought  by  appellee,  Estella  A.  Gibson,  against 
appellant,  in  the  Superior  Court  of  Cook  county.  The  declaration 
consisted  of  two  counts.  The  first  count  alleged  false  imprisonment, 
and  the  second,  malicious  prosecution.    The  cause  was  tried  before  a 
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jury,  and  a  verdict  rendered  for  $5,000,  $2,500  of  which  was  remitted 
and  judgment  entered  for  the  sum  of  $2,500,  from  which  an  appeal 
was  prosecuted  to  the  Appellate  Court,  where  the  judgment  of  the 
Superior  Court  was  affirmed,  and  a  further  appeal  is  now  prosecuted 
to   this  Court. 

Appellant  conducted  an  emplo3rment  office  in  the  city  of  Chicago. 
Appellee  was  his  clerk  and  in  charge  of  what  is  termed  by  the  evidence 
"the  female  department."  For  that  department  she  kept  a  certain 
book,  which  contained  merely  the  list  of  persons  wanting  female  help, 
their  locations  and  street  numbers,  the  class  of  work  and  the  wages 
proposed  to  be  paid.  Appellee  had  been  thus  employed  about  six 
weeks.  On  Saturday  evening.  May  25,  1901,  she  took  th^  book  in 
question  home  with  her,  claiming  that  it  was  for  the  purpose  of  sew- 
ing the  covers  on  the  index  to  it  and  completing  the  index  to  the  entries 
of  orders.  The  appellant  suspected  that  she  had  taken  this  book  for 
the  purpose  of  copying  and  furnishing  to  his  competitors  the  entries 
therein  contained.  He  missed  the  book  the  same  evening  that  appellee 
took  it  and  sent  a  clerk  to  recall  appellee  to  the  office,  who  claims  that 
when  he  saw  appellee  she  directed  him  to  return  to  appellant  and  say 
to  appellant  that  he  did  not  see  her.  On  Sunday  afternoon  she  re- 
turned to  the  office  with  the  book.  Appellant  was  there  and  requested 
her  to  take  a  seat.  She  offered  to  show  him  the  book  and  to  tell  him 
what  she  had  been  doing  with  it.  Appellant  immediately  called  an 
officer,  directed  him  to  arrest  appellee  and  accompanied  the  officer 
and  appellee  to  the  police  station,  where  appellee  was  confined  over 
night.  Appellee  claims  that  the  door  of  the  room  in  which  she  was 
detained  until  the  officer  arrived  was  locked,  while  the  evidence  on 
the  part  of  appellant  tends  to  show  the  contrary.  OnAIonday  morn- 
ing, after  appellee  had  been  taken  to  the  police  station  and  confined 
over  night,  appellant  made  a  complaint  charging  appellee  with  larceny 
of  the  book  in  question.  The  cause  was  heard  the  following  day  and 
appellee  was  discharged,  and  the  suit  at  bar  fc^owed. 

William  E.  Mason,  and  Leuns  F.  Mason,  for  appellant. 

Morse  Ives,  and  G.  I.  Haigkt,  for  appellee. 

Mr.  Justice  Ricks  delivered  the  opinion  of  the  Court  (after  stating 
the  facts  as  above). 

The  errors  relied  upon  relate  wholly  to  the  instructions. 

1.  The  complaint  is,  that  instructions  16,  17,  18,  19  and  20  offered 
by  appellant  were  not  given  as  offered,  but  were  modified  by  the  Court 
and  given  as  modified.  .  .  .  The  seventeenth,  as  offered,  advised 
the  jury  that  the  burden  of  proof  was  upon  appellee  to  show  that  the 
defendant  did  not  have  probable  cause,  and  that  if  she  failed  to  do  so  the 
jury  should  find  the  defendant  not  guilty.  .  .  .  The  nineteenth,  as  of- 
fered, was  that  the  plaintiff  must  show  that  the  defendant  acted  without 
probable  cause  and  with  malice,  and  that  if  the  jury  believed,  from  the 
evidence,  there  was  probable  cause  and  no  malice  was  shown,  they 
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should  find  the  defendant  not  guilty.  ...  All  these  instructions,  as 
offered,  were  general,  and  unless  modified  would  be  applicable  alike  to 
each  count  of  the  declaration.  The  Court  refused  them  as  offered, 
and  modified  each  of  them  by  restricting  its  application  to  the  second 
count  of  the  declaration.  As  modified  and  given,  they  stated  correct 
principles  of  law  applicable  to  the  charge  of  malicious  prosecution. 
2.  Counsel  for  appeUant,  however,  takes  the  position  that  the  instruc- 
tions are  also  applicable  to  the  charge  of  false  imprisonment  contained 
in  the  first  count,  and  in  support  of  that  contention  cite  Harpham  v. 
WTiitney,  77  111.  32,  Bourne  v.  Stout,  62  id.  261,  McGuire  v.  Goodman, 
31  m.  App.  420,  and  Ford  v.  Buckley,  68  id.  447.  While  those  cases 
announce  the  principle  that  appellant  contends  for,  they  are  applied 
wholly  to  cases  for  malicious  prosecution,  and  not  to  cases  for  false 
imprisonment.  Not  one  of  the  cases  cited  arose  upon  thcf  charge  of 
false  imprisonment  By  the  common  law,  and  according  to  the  hold- 
ings in  many  of  the  States,  a  private  person  may  justify  an  arrest  by 
showing  that  a  felony  had  been  actually  committed  and  that  he  had 
reasonable  grounds  to  suspect  that  the  person  arrested  committed 
the  felony.  (2  Am.  &  Eng.  Ency.  of  Law,  2d  ed.  885;  3  Cyc.  885, 
and  authorities  therein  cited.)  By  section  4  of  division  6  of  our  Crim- 
inal Code  (Kurd's  Stat.  1903,  par.  342,  p.  677,)  it  is  provided:  .  •  . 

''An  arrest  may  be  made  by  an  officer  or  by  a  private  person  without  war- 
rant, for  a  criminal  offence  conmiitted  or  attempted  in  bis  presence,  and  by 
an  officer,  when  a  criminal  offence  has  m  fact  been  committed  and  he  has  rea- 
sonable ground  for  believing  that  the  person  to  be  arrested  has  committed  it." 

From  the  reading  of  this  statute  it  would  seem  that  there  is  pointed 
out  a  distinction  between  the  power  of  a  citizen  to  make  an  arrest  and 
that  of  an  officer.  A  citizen  may  arrest  when  an  offence  is  committed 
or  attempted  to  be  committed  in  his  presence;  so,  too,  may  an  officer 
under  the  same  circumstances.  But  an  officer  may  also  arrest  where 
the  criminal  offence  has  in  fact  been  committed  and  he  has  reasonable 
grounds  for  believing  the  person  arrested  has  committed  it.  But  this 
latter  power  is  not  extended  to  a  citizen  by  the  statute.  The  i>olicy 
of  the  law  in  this  State  seems  to  be  that  a  citizen  must  not  be  permitted 
to  take  the  law  into  his  own  hands  and  to  make  arrests  upon  suspicion 
or  upon  probable  cause  of  guilt.  If  the  citizen  knows  a  crime  has  been 
committed  it  is  his  duty  to  appear  before  a  magistrate  and  make  a 
complaint,  in  which  he  states  that  the  crime  has  been  committed,  and 
in  which  he  may  state,  upon  reasonable  information  and  belief,  that 
the  party  named  is  the  guilty  party,  whereupon  the  magistrate  will 
issue  his  warrant  directed  to  all  sheriffs,  coroners  and  constables  in  the 
State,  or,  in  case  of  emergency  or  in  the  absence  of  such  officer,  may 
direct  the  same  to  a  private  individual.  When  this  course  is  pursued, 
ample  protection  is  given  to  the  citizen  who  makes  the  complaint  or 
who  may  make  the  arrest  under  the  warrant,  and  to  the  accused  person 
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named  in  the  warrant.  If  the  private  citizen,  without  observing  these 
formalities  of  law,  may  constitute  himself  an  officer  and  jailer  upon 
mere  suspicion  or  probable  cause  of  guilt  of  the  accused  person,  it 
would  place  in  the  hands  of  the  vicious  or  ill  disposed  a  power  the 
exercise  of  which  might  result  in  a  greater  evil  than  might  arise  from 
the  occasional  escape  of  guilty  parties  before  the  officers  can  be  called 
or  the  forms  of  law  observed. 

Such  has  been  the  view  of  this  Court  from  an  early  date,  and  is  clearly 
expressed  in  Dodds  v.  Board,  43  111.  95.  There  Board  brought  suit 
against  Dodds  and  others  for  false  imprisonment.  Logan,  one  of  the 
defendants  in  that  suit,  attempted  to  justify  by  a  plea  in  which  he 
alleged  that  a  larceny  had  recently  been  committed  in  that  neighbor- 
hood and  that  he  had  reasonable  ground  to  believe  that  the  plaintiff 
was  guilty  as  an  accessory  to  said  crime.  A  demurrer  was  sustained  to 
this  plea.  .  .  .  We  think  this  case  a  dear  announcement  of  the  rule 
in  this  State  that  before  a  private  citizen  can  justify  an  arrest  made  by 
him,  he  must  show''  not  only  that  a  crime  has  in  fact  been  committed, 
but  that  the  person  arrested  is  guilty  of  the  crime.  This  case  was 
followed  and  quoted  with  approval  in  Kindred  «.  Stitt,  51  111.  401; 
and  to  the  same  effect  is  Johnson  v.  Von  Kettler,  84  id.  315.  These 
cases,  as  we  think,  are  in  keeping  with  the  provisions  of  the  statute 
above  quoted.  In  fact,  as  we  understand  it,  the  statute  above  was 
enacted  since  the  rendition  of  these  opinions  by  this  Court,  and  we 
regard  the  statute  as  the  enactment  of  the  rule  as  formulated  by  this 
Court.  .  .  . 

We  think  there  was  no  error  in  the  modification  of  the  instructions, 
and  that  the  judgment  of  the  Appellate  Court  should  be  affirmed, 
which  is  accordingly  done.    Judgment  affirmed. 

969.  KNICKERBOCKER  STEAMBOAT  COMPANY  v.  CUSACK 
United  Siates  Circuit  Court  op  Appeals,  Second  District.    1909 

172  Fed,  358 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York.  The  defendant  in  the  court  below  brings  this 
writ  of  error  to  review  a  judgment  for  the  plaintiff  entered  upon  the 
verdict  of  a  jury  in  the  United  States  Circuit  Court  for  the  Southern 
District  of  New  York. 

The  plaintiff  was  a  passenger  on  board  the  excursion  steamer  Gen- 
eral Slocum,  belonging  to  the  defendant,  on  an  excursion  trip  from 
Paterson,  N.  J.,  to  Rockaway  Beach  and  return.  There  was  some 
fighting  on  the  boat,  in  the  course  of  which  plaintiff  was  assaulted. 
The  mate  of  the  Slocum  separated  the  parties,  put  the  plaintiff's 
assailant  and  some  other  persons  in  the  hold,  and,  when  the  steamboat 
arrived  at  Rockaway  Beach,  pointed  plaintiff  out  and  directed  a  police 
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officer  to  arrest  him.  The  o£Scer  took  plaintiff  to  the  magistrate's 
Court  at  Far  Rockaway,  where  the  mate  made  a  complaint  against 
him.  The  plaintiff  at  first  pleaded  not  guilty,  but  afterwards  changed 
his  plea  to  guilty,  and  was  fined  $5.00.  He  did  not  have  the  money 
to  pay  the  fine,  and  he  was  chained  with  some  criminals  and  put  into 
a  van  and  driven  to  Long  Island  City,  where  he  was  put  in  jail  and  kept 
in  confinement  until  the  next  morning,  when  he  was  discharged.  He 
sued  for  this  false  imprisonment,  and  obtained  a  verdict  for  S800 
damages. 

Benjamin  TrapneU^  for  plaintiff  in  error. 

Henry  H,  Bowman,  for  defendant  in  error. 

Before  Lacombe,  Townsend,  and  Coxe,  Circuit  Judges. 

TowNSEND,  Circuit  Judge  [after  stating  the  facts  as  above:] 

1.  The  claim  of  counsel  for  defendant  tliat  the  plea  of  guilty  in  the 
magistrate's  court  was  a  bar  to  this  action  is  not  well  founded.  The 
authorities  are  practically  unanimous  to  the  effect  that,  in  an  action 
solely  for  false  imprisonment,  the  termination  of  the  criminal  pro- 
ceedings is  immaterial.  Newell  on  Malicious  Prosecution,  307;  Bums 
tj.  Erben,  40  N.  Y.  463;  Hopner  «.  McGowan,  116  N.  Y.  405-410,  22 
N.  E.  558;  .  .  . 

2.  Here  the  plaintiff  was  guilty  of  only  a  misdemeanor,  and  the 
arrest  was  illegal.  Thorn  v,  Turck,  94  N.  Y.  90.  .  .  .  The  general  rule 
of  damages  in  cases  of  false  imprisonmeint  is  that  the  person  causing  a 
wrongful  imprisonment  is  liable  for  all  the  natural  and  probable  con- 
sequences thereof.  ...  In  respect  to  this  proposition  the  trial  Court 
charged  the  jury,  inter  alia,  as  follows:  "It  seems  to  me  very  clear  that 
the  proceedings  which  followed  from  the  time  Officer  Thompson  laid  his 
hand  on  him  until  he  was  back  at  his  home  flow  naturally  from  the  ac- 
tion of  the  mate  in  pointing  him  out  to  Officer  Thompson."  .  .  .  The 
independent  illegal  acts  of  the  officers  of  the  law  are  not  the  natural 
and  probable  consequences  of  such  false  arrest.  Thus,  in  Gulf,  C.  & 
S.  F.  Ry.  Co.  «.  Johnson,  54  Fed.  474,  4  C.  C.  A.  447,  where  plaintiff 
sued  the  railway  company  for  forcible  removal  frpm  a  train  by  a  con- 
stable acting  on  complaint  of  defendant,  the  Court  held  the  company 
liot  liable  for  the  acts  of  the  officer  after  plaintiff's  removal  in  putting 
plaintiff  in  irons,  formally  arresting  him  on  warrant,  and  detaining 
him  until  released  on  bail.  And  in  Frankfurter  v.  Bryan,  12  III.  App. 
549,  it  is  held  that,  where  the  arrest  is  caused  on  one  charge  and  a  fine 
was  imposed  on  another  charge,  the  complainant  was  not  liable  for  the 
false  arrest.  .  .  .  But,  as  to  the  question  whether  the  action  of  the 
magistrate  or  other  officer  of  the  law  after  the  surrender  of  the  person 
imprisoned  is  the  natural  and  probable  consequence  of  the  original 
unlawful  act,  the  authorities  are  in  conflict.  ...  In  Murphy  t». 
Countiss,  1  Harr.  (Del.)  143,  in  an  action  for  trespass,  assault,  and 
battery  and  false  imprisonment,  the  Court  held  that  the  plaintiff 
could  recover,  not  merely  for  the  time  the  constable  was  bringing 
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him  to  jail,  but  for  the  whole  period  of  his  imprisonment.    And  in 
Mandeville  v,  Guernsey,  51  Barb.  (N.  Y.)  99,  the  Court  says: 

"The  arrest  being  wrongful,  the  defendant  is  liable  for  all  the  injurious  con- 
sequences to  the  plaintiff  which  resulted  directly  from  the  wrongful  act.  .  .  . 
A  person  who  has  arrested  a  party  without  process,  or  on  void  process,  wrong- 
fully, cannot  detain  him  on  valid  process,  imtU  he  has  restored  such  party  to 
the  condition  he  was  in  at  time  of  his  arrest,  at  least  to  his  liberty.  The  law  will 
not  permit  him  to  perpetrate  a  wrong  for  the  purpose  of  executing  process,  nor 
to  use  process  for  the  purpose  of  continuing  an  imprisonment,  commenced 
without  authority,  and  by  his  wrongful  act.''  .  .  . 

On  the  other  hand,  in  Locke  v,  Ashton,  18  L.  J.  Q.  B.  76,  the  plain- 
tiff was  a  carman  in  defendant's  employ,  and  had  been  sent  to  bring 
20  sacks  of  oats  from  the  premises  of  certain  grain  merchants  to  those 
of  the  defendant.  Plaintiff  brought  back  with  him  only  19  sacks, 
whereupon  the  defendant  gave  him  into  custody  on  the  charge  of 
stealing  the  missing  sack.  The  magistrate,  before  whom  the  com- 
plaint was  preferred,  remanded  the  plaintiff,  but  subsequently  dis- 
charged him,  upon  it  appearing  that  the  missing  sack  was  left  with 
the  city  toll  collector  as  security  for  tolls.  The  judge  instructed 
the  jury  that  the  plaintiff  was  entitled  to  damages  for  the  whole 
time  that  he  was  kept  in  custody.  The  case  was  heard  on  appeal 
before  Chief  Justice  Denman  and  Judges  Coleridge,  W.  Wightman 
and  Earl.  It  was  there  argued  that  defendant  was  liable  for  all  the 
consequences  of  his  wrongful  act  within  the  doctrine  of  Scott  r. 
Shepard,  2  W.  B.  892.  The  Court  held  as  follows:  "The  remand,  in 
resi>ect  of  which  the  jury  gave  damages,  was  the  act  of  the  magistrate, 
not  the  act  of  the  defendant;  and  therefore  ought  not  to  have  been 
taken  into  consideration  by  the  jury  in  assessing  the  damages."  In 
Langford  v,  Boston  &  Albany  Railroad  Company,  144  Mass.  431, 
11  N;  E.  697,  where  the  agent  of  the  defendant  made  a  complaint  to 
a  trial  justice  against  the  plaintiff  for  unlawfully  refusing  to  pay  his 
fare,  and  the  magistrate  issued  his  return  in  due  form  for  plaintiff's 
arrest,  it  was  held  that  defendant  was  not  liable  in  trespass  for  the  acts 
done  by  the  officer  in  serving  the  return,  even  though  the  magistrate 
had  no  jurisdiction  to  issue  the  return.  Barker  v.  Stetson,  7  Gray 
(Mass.)  53,  66  Am.  Dec.  457,  is  to  the  same  effect.  .  .  .  The  au- 
thorities are  conclusive  that,  when  a  person  does  no  more  than  to  prefer 
a  complaint  to  a  magistrate,  he  is  not  liable  in  trespass  for  the  acts 
done  under  the  warrant  which  the  magistrate  thereupon  issues,  even 
though  the  magistrate  has  no  jurisdiction.  .  .  . 

This  Court  is  not  agreed  as  to  the  general  rule  of  liability  for  damages 
applicable  in  such  cases  where  the  evidence  fails  to  show  any  action 
on  the  part  of  a  defendant  other  than  such  as  is  necessary  to  place  the 
person  arrested  under  the  control  of  the  magistrate.  In  the  case  at 
bar,  however,  it  appears  that  the  mate  pointed  the  plaintiff  out  and 
told  the  officer  to  arrest  him,  saying,  "Catch  that  fellow,  take  him"; 


568  m.    THE  EXCUSE  ELEMENT  No.   969 

that  he  charged  him  with  being  one  of  the  men  who  had  caused  the 
disturbance;  that  he  made  the  complaint  before  the  magistrate  on 
which  plaintiff  was  committed,  and  in  said  complaint  charged  plaintiff 
with  using  threatening^  abusive,  and  insulting  behavior  with  intent 
to  provoke  breach  of  the  peace.  The  evidence  shows  that  these  ac- 
cusations were  not  justified  by  the  facts,  and  that  plaintiff  merely 
defended  himself  against  an  unprovoked  assault.  The  mate  admitted 
that  the  first  thing  he  saw  was  that  somebody  struck  plaintiff  in  the 
face,  and  that  he  told  plaintiff  that  he,  plaintiff,  had  been  abused,  and 
that  a  great  wrong  had  been  done  him.  In  these  circumstances  we  think 
the  conduct  of  the  mate  after  the  arrest  may  be  justly  regarded  as  a 
continuation  of  the  original  wrong  for  which  defendant  was  liable, 
and  that  the  subsequent  proceedings  were  the  direct  result  of  the  un- 
justified and  pernicious  activity  and  urgency  of  the  mate,  and  only 
indirectly  and  remotely  attributable  to  the  action  of  the  conmiitting 
magistrate.  We  think,  furthermore,  that  in  either  view  of  the  case 
the  plaintiff  was  entitled  to  a  verdict,  and  we  are  not  prepared  to  say 
that  the  damages  imposed  would  have  been  excessive  if  they  had  been 
assessed  for  the  indignity  and  suffering  endured  prior  to  the  proceed- 
ings before  the  magistrate.    The  judgment  is  aflSrmed,  with  costs. 

Sub-topic  B.    Legal  Process  resorted  to 

970.  Sir  Frsderick  Pollock  and  Fbkderic  Wojjam  Mattland.  A  Hit- 
lory  of  English  Law  hrfare  the  Time  of  Edward  L  (1895.  voL  U,  p.  537.)  .  .  . 
Wrongful  prosecution  may  be  regarded  as  an  aggravated  form  of  defamation. 
It  18  a  wrong  of  which  ancient  law  speaks  fiercely.  In  England  before  the  Con- 
quest one  might  lose  one's  tongue,  or  have  to  redeem  it  with  one's  full  "wer," 
if  one  brought  a  false  and  scandalous  accusation.  Probably  the  law  only  wanted 
to  punish  the  accuser  who  made  a  charge  which  he  knew  to  be  false;  but  it  had 
little  power  of  distinguishing  the  pardonable  mistake  from  the  wicked  lie,  and 
there  was  a  strong  feeling  that  men  should  not  make  charges  that  they  oould  not 
prove.  Roman  influence  would  not  tend  to  weaken  this  feeling.  The  law  of  the 
later  Empire  required  that  any  one  bringing  a  criminal  charge  should  bind  him- 
self to  suffer  in  case  of  failure  the  penalty  that  he  had  endeavored  to  call  down 
upon  his  adversary.  So  soon  as  our  judicial  records  begin,  we  see  that  an  amerce- 
ment is  inflicted  upon  every  unsuccessful  plaintiff  "pro  falso  clamore  suo," 
whatever  may  have  been  the  cause  of  his  failure.  In  the  "appeal''^  of  fek)ny 
the  appellor,  vanquished  in  battle,  still  pays  the  old  "  wite  "  of  sixty  ghillinga  to 
the  king.  For  a  time,  however,  "appeals"  were  being  encouraged,  and  we  may 
see  an  appellor  excused  from  punishment "  quia  pugnavit  pro  Rege ."  Under  Ed- 
ward I.  the  tide  turned,  and  a  statute  decreed  that  if  the  appellee  were  acquitted 
his  accuser  should  lie  in  prison  for  a  year  and  pay  damages  by  way  of  recom- 
pense for  the  imprisonment  and  infamy  that  he  had  brought  upon  the  innocent. 
This  statute  is  a  typical  piece  of  medieval  legislation.  It  desires  to  punidi 
malicious  "appeals";  it  actually  punishes  every  "appeal"  that  ends  in  an 

^  [Here  used  in  the  ancient  sense  of  a  mixed  civil  and  criminal  prosecu- 
tion.— Ed.J 
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acquittal.  Even  before  this  statute  an  acquitted  appellee  may  have  had  an  ac- 
tion agunst  his  accuser.  A  few  years  later  it  was  necessary  to  invent  the 
writ  of  conspiracy  for  use  against  those  who  were  abusing  the  new  process  of 
indictment. 

Sediofi  1,    Process  obtained  wtihotU  Just  Cause 
(Mcdicious  Prosecution) 

971.  Sib  Wiluau  Blackstone.  Commentaries  an  the  Latoe  of  England, 
(176^5.  Book  III,  p.  126.)  ...  A  third  way  of  destroying  or  injuring  a 
man's  reputation  is  by  preferring  malicious  indictments  or  prosecutions  against 
him;  which,  imder  the  mask  of  justice  and  public  spirit,  are  sometimes  made  the 
engines  of  private  spite  and  enmity.  For  this,  however,  the  law  has  given  a  very 
adequate  remedy  in  damages,  either  by  an  action  of  conspiracy,  which  cannot  be 
brought  but  against  two  at  the  least;  or,  which  is  the  more  usual  way,  by  a 
special  action  on  the  case  for  a  false  and  malicious  prosecution.  ...  It  is  not 
the  danger  of  the  plaintiff,  but  the  scandal,  vexation,  and  expense,  upon  which 
this  action  is  foimded.  However,  any  probable  cause  for  preferring  it  is  suffi- 
cient to  justify  the  defendant. 

• 

972.  Johnstone  v.  Sutton.  (1786.  1  T.  R.  510,  544.)  Lord  Mansfield, 
C.  J.  .  .  .  There  is  no  similitude  or  analogy  between  an  action  of  trespass  or 
false  imprisonment,  and  this  kind  of  action  [of  malicious  prosecution].  An 
action  of  trespass  is  for  the  defendant's  having  done  that  which,  upon  the  stat- 
ing of  it,  is  manifestly  illegal.  This  kind  of  action  is  for  a  prosecution,  which, 
upon  the  stating  of  it,  is  manifestly  legal.  The  essential  ground  of  this  action  is, 
that  a  legal  prosecution  was  carried  on  without  a  probable  cause.  We  say  this 
is  emphatically  the  essential  ground;  because  every  other  allegation  may  be 
implied  from  this:  but  this  must  be  substantively  and  expressly  proved,  and 
cannot  be  implied.  From  the  want  of  probable  cause,  malice  may  be,  and  most 
commonly  is,  implied.  The  knowledge  of  the  defendant  is  also  implied.  From 
the  most  express  malice,  the  want  of  probable  cause  cannot  be  implied.  A  man, 
from  a  malicious  motive;  may  take  up  a  prosecution  for  real  guilt,  or  he  may, 
from  circumstances  which  he  really  believes,  proceed  upon  apparent  guilt;  and 
in  neither  case  is  he  liable  to  this  kind  of  action. 

973.  Austin  v.  Dowling.  (1870.  L.  R.  5  C.  P.  634, 539.)  Willes,  J.  .  .  . 
So  long,  of  course,  as  the  plaintiff  remained  in  the  custody  of  a  ministerial  offi- 
cer of  the  law,  whose  duty  it  was  to  detain  him,  until  he  could  be  brought  before 
a  judicial  officer,  [and]  until  he  was  so  brought  before  the  judicial  officer,  there 
was  no  malicious  prosecution.  The  distinction  between  false  imprisonment  and 
malicious  prosecution  is  well  illustrated  by  the  case  where,  parties  being  before 
a  magistrate,  one  makes  a  charge  against  another,  whereupon  the  magistrate 
orders  the  person  charged  to  be  taken  into  custody  and  detained  until  the  mat- 
ter can  be  investigated.  The  party  making  the  charge  is  not  liable  to  an  ac- 
tion for  false  imprisonment,  because  he  does  not  set  a  ministerial  officer  in  motion, 
but  a  judicial  officer.  The  opinion  and  judgment  of  a  judicial  officer  are  inter- 
posed between  the  charge  and  the  imprisonment.  There  is,  therefore,  at  once  a 
line  drawn  between  the  end  of  the  imprisonment  by  the  mimsterial  officer  and 
the  oommencement  of  the  proceedings  before  the  judicial  officer. 


670  ni.    THE  EXCUSE  ELEMENT  No.   974 

974.     PARKER  v.  LANGLY 
King's  Bench.     1713 

10  Mod.  145 

This  was  an  action  upon  the  case  for  a  malicious  prosecution, 
wherein  the  plaintiff  declares,  that  the  defendant  arrested  him  in  the 
sum  of  lOOZ.  on  purpose  to  hold  him  to  special  bail,  where  not  one 
penny  was  due.  Defendant  demurs  specially,  and  shows,  for  cause  of 
demurrer,  that  the  plaintiff  had  not  in  his  declaration  shown  what 
became  of  this  malicious  prosecution. 

It  was  argued  for  the  defendant  .  .  .  that  no  action  will  lie  for  a 
malicious  indictment,  without  showing  what  became  of  that  indictment. 
.  .  .  The  reason  of  all  which  cases  is  founded  in  this,  that  otherwise 
there  might  be  a  clashing  of  jurisdictions,  and  contrary  verdicts.  .  .  • 

It  was  argued  for  the  plaintiff,  that  this  action  was  founded  upon 
malice,  and  brought  for  holding  to  excessive  bail,  which  was  collateral 
to  the  prosecution.  .  .  . 

Chief  Justice  Parker  delivered  the  resolution  of  the  Court  to  be, 
that  the  declaration  was  naught,  for  want  of  showing  what  became 
of  the  former  action;  whereas  it  ought  to  have  been  shown  that  that 
was  false  and  hopeless.  As  the  declaration  now  stands,  the  first  suit 
may  either,  1st,  Be  determined;  or  2dly,  It  may  be  deserted;  or, 
3dly,  It  may  be  still  regularly  going  on;  non  constat  which  of  these 
three  is  the  matter  of  fact.  If  the  1st,  non  constat  whether  determined 
for  or  against  the  plaintiff;  if  for  the  plaintiff,  then  there  is  no  colour 
for  this  action.  If  the  2d  were  the  matter  of  fact,  desertion  is  an 
indication  of  its  being  false  and  hopeless,  and  then  indeed  this  action 
would  be  maintainable.  ...  If  the  3d  be  the  matter  of  fact,  then 
the  action  is  brought  too  soon.  2  Rich.  Ill,  9,  held  by  all  the  judges, 
that  the  first  action  must  be  first  determined,  because  non  intelligitur 
(says  the  book),  quousque  terminetur,  that  the  action  was  unjust. 
Dyer  285.  Hobart  267. '  No  man  can  say,  of  an  action  still  depending, 
that  it  is  false  or  malicious.  The  same  rule  holds  in  criminal  cases. 
Yelverton  116.  Siderfin  15.  1  Saunders  228.  2  Keeble  476.  In  an 
action  for  a  malicious  indictment,  the  plaintiff  must  in  his  declaration 
show  what  became  of  the  indictment.  •  .  • 

Judgment  given  pro  def . 

975.    CARDIVAL  t.  SMITH 
SupREBfE  Judicial  Court  of  Massachusetts.    1872 

109  Mass.  158 

Tort.  Writ  dated  November  26,  1869.  The  declaration  alleged 
that  the  defendant  maliciously  and  without  probable  cause  procured 
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the  arrest  of  the  plaintiff  and  his  holding  to  bail  on  a  writ  returnable 
to  the  Superior  Court  at  September  term,  1869;  that  the  plaintiff 
"duly  appeared  at  said  court  to  which  said  writ  was  returnable;  but 
that  the  defendant  did  not  appear,  well  knowing  that  he  had  no  prob- 
able cause  to  maintain  the  action  against  the  plaintiff,  nor  was  said 
writ  ever  returned  into  the  office  of  the  clerk  of  said  court."  The  de- 
fendant demurred  on  the  ground  that  it  appeared  "  that  the  suit  al- 
leged to  be  malicious  was  not  determined  in  favor  of  the  defendant 
therein  by  a  judgment  of  court/'  The  Superior  Court  sustained  the 
demurrer,  and  the  plaintiff  appealed. 

0,  Stevens,  for  the  defendant. 

C.  Cowley,  for  the  plaintiff. 

Gray,  J.  The  general  rules  of  law  governing  actions  for  malicious 
arrest  and  prosecution  have  long  been  well  settled.  In  the  words  of 
Lord  Camden,  "this  is  an  action  for  bringing  a  suit  at  law;  and  courts 
will  be  cautious  how  they  discourage  men  from  suing;  when  a  party 
has  been  maliciously  sued  and  held  to  bail,  malice,  and  that  it  was 
without  any  probable  cause,  must  be  alleged  and  proved."  Goslin 
».  Wilcock,  2  Wils.  302,  307.  "The  new  action  must  not  be  brought 
before  the  first  be  determined;  because  till  then  it  cannot  appear  that 
the  first  was  unjust."    Buller,  Nisi  Prius,  12. 

When  the  prosecution  alleged  to  have  been  malicious  is  by  complaint 
in  behalf  of  the  government  for  a  crime,  and  in  pursuance  thereof 
an  indictment  has  been  found  and  presented  to  a  court  having  juris- 
diction to  try  it,  an  acquittal  by  a  jury  must  be  shown,  and  a  nolle 
prosequi  entered  by  the  attorney  for  the  government  is  not  sufficient; 
for  the  finding  of  the  grand  jury  is  some  evidence  of  probable  cause, 
and  another  indictment  may  still  be  found  on  the  same  complaint. 
Buller,  Nisi  Prius,  14.  Bacon  v.  Towne,  4  Cush.  217.  Parker  v. 
Farley,  10  Cush.  279.  Bacon  v.  Waters,  2  Allen,  400.  But  if  it  is 
commenced  by  complaint  to  a  magistrate  who  has  jurisdiction  only 
to  bind  over  or  discharge,  his  record,  stating  that  the  complainant 
withdrew  his  prosecution  and  it  was  thereupon  ordered  that  the  ac- 
cused be  discharged,  is  equivalent  to  an  acquittal.  Sayles  v,  Briggs, 
4  Met.  421,  426.  If  the  accused,  after  being  arrested,  is  discharged 
by  the  grand  jury's  finding  no  indictment,  that  shows  a  legal  end  to  the 
prosecution.  Jones  t.  Givin,  Gilb.  1S5,  220.  Buller,  J.,  in  Morgan 
V,  Hughes,  2  T.  R.  225,  232.  Freeman  v.  Arkell,  2  B.  &  C.  494;  s.  c. 
3  D.  &  R.  669.  Michell  v.  Williams,  11  M.  &  W.  205.  Bacon ». 
Waters,  2  Allen,  400.  And  if  the  prosecutor,  after  procuring  the  arrest, 
fails  to  enter  any  complaint,  this  with  the  attending  circumstances 
is  sufficient  to  be  submitted  to  the  jury  as  evidence  of  want  of  probable 
cause.  Venafra  v,  Johnson,  10  Bing.  301;  s.  c.  3  Moore  &  Scott, 
847,  and  6  C.  &  P.  50.  McDonald  t.  Rooke,  2  Bmg.  N.  C.  217;  s.  c. 
2  Scott,  359. 

When  the  suit  complained  of  is  a  dvU  action,  wholly  under  the  control 
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of  the  plaintiff  therein,  it  would  seem  that  a  discharge  thereof  by  him, 
without  any  judgment  or  verdict,  is  a  sufficient  termination  of  the 
suit;  and  that,  for  instance,  if  one  maliciously  causes  another  to  be 
arrested  and  held  to  bail  for  a  sum  not  due  or  for  more  than  is  due, 
knowing  that  there  is  no  probable  cause,  and,  after  entering  his 
action,  becomes  nonsuit  or  settles  the  case  upon  receiving  part  of  the 
sum  demanded,  an  action  for  a  malicious  prosecution  may  be  main- 
tained against  him.  Nicholson  v.  Coghill,  4  B.  &  C.  21;  s.  c.  6  D. 
&  R.  12.  Watkins  v.  Lee,  5  M.  &  W.  270.  Ross  v.  Norman,  5  Exch. 
359.  Bicknell  v.  Dorion,  16  Pick.  478, 487.  Savage  v.  Brewer,  lb.  453. 
In  Arundell  v.  Y^iite,  14  East,  216,  it  was  held  that  an  entry  in  the 
minute  book  of  the  Sheriff's  Court  in  London,  opposite  the  entry  of  a 
suit  in  that  Court,  that  it  was  withdrawn  by  the  plaintiff's  order,  was 
sufficient  evidence  of  a  termination  of  that  suit  to  sustain  an  action 
for  malicious  prosecution.  .  •  . 

But  the  present  case  does  not  require  us  to  consider  what  disposition 
must  be  shown  of  a  civO  action  which  has  once  been  entered  in  court, 
in  order  to  constitute  a  final  determination  thereof.  A  plaintiff  cannot 
be  compelled  to  enter  his  action,  and,  until  he  does,  4nay  judge  for 
himself  whether  he  will  proceed  with  it  or  not.  If  he  does  not  enter 
it,  it  never  comqs  before  the  Court,  nor  becomes  the  subject  of  any 
judgment,  nor  appears  on  its  records,  unless  the  defendant,  upon  filing 
a  complaint  at  the  return  term,  obtains  judgment  for  his  costs.  If 
the  defendant  does  not  make  such  a  complaint,  the  action  is  not  the 
less  finally  abandoned  and  determined  by  the  neglect  of  the  plaintiff 
to  proceed  with  it.  Clark  v.  Montague,  1  Gray,  446,  448.  Lombard 
».  Oliver,  5  Gray,  8.  Jewett  v.  Locke,  6  Gray,  233.  The  only  cause 
assigned  for  the  demurrer  being  that  the  declaration  shows  no  de- 
termination of  the  former  suit  in  favor  of  the  defendant  therein  by  a 
judgment  of  court,  it  must  be  overruled. 


976.    CARP  V.  QUEEN  INSURANCE  COMPANY. 
Supreme  Coubt  of  Missouri.    1907 

203  Mo.  295,  101  S.  W.  78. 

Appeal  from  Circuit  Court,  Christian  Coimty.  Asbury  Bubk- 
HEAD,  J.  Action  by  S.  Carp  against  the  Queen  Insurance  Company 
and  others.  From  a  judgment  for  plaintiff,  defendants  appeal.  Re- 
versed, and  remanded  for  new  trial.    See  92  S.  W.  1137. 

This  is  an  appeal  from  the  judgment  of  the  Circuit  Court  of  Christian 
County,  wherein  S.  Carp  recovered  judgment  against  the  Queen  In- 
surance Company  of  America  and  others,  $12,500,  as  damages  for 
malicious  prosecution.  The  action  was  commenced  on  January  17, 
1903,  in  Lawrence  County.    A  change  of  venue  was  granted  the  de* 
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fendants  to  Green  County,  and  the  Circuit  Court  of  Green  County 
granted  the  plaintiff  a  change  of  venue  to  Christian  County.  The 
cause  was  tried  in  the  last-named  county  at  the  August  term  of  the 
Court,  and  resulted  in  a  verdict  for  the  plaintiff  and  judgment  ac- 
cordingly. The  petition,  in  substance,  alleges  that  the  seven  insurance 
companies,  defendants  herein,  are  each  and  every  one  foreign  corpora- 
tions engaged  in  the  business  of  fire  insurance  in  this  State,  and  are 

liable  to  be  sued  herein;  that  the  defendants,  on  or  before  the 

day  of  May,  1902,  in  the  county  of  Lawrence  and  State  of  Missouri, 
falsely  and  maliciously,  and  without  any  reasonable  or  probable  cause, 
procured  and  caused  to  be  made  an  affidavit  charging  the  plaintiff  with 
the  crime  of  arson  in  setting  fire  to  and  burning  a  certain  stock  of  goods, 
wares,  and  merchandise  in  said  affidavit  described,  and  belonging 
to  one  H.  Carp,  situated  in  Lawrence  County,  Missouri,  and  on  or 
about  the  same  day  caused  the  same  to  be  filed  in  the  Circuit  Court  of 
Lawrence  County,  Missouri,  and  by  reason  of  said  affidavit  a  State's 
warrant  was  issued,  charging  the  plaintiff  with  the  said  crime  of  arson. 

The  plaintiff  states  that  afterwMxls,  to  wit,  on  the day  of 

May,  1902,  he  was  by  the  consent  and  procurement  of  defendants 
arrested  under  said  warrant,  and  was  compelled  to  give  a  good  and 
sufficient  bond  for  his  appearance  at  the  next  regular  term  of  said 
Lawrence  County  Circuit  Court.  Plaintiff  further  states  that  after 
his  arrest,  to  wit,  on  the day  of  November,  1902,  the  plain- 
tiff appeared  before  the  said  Court  of  Lawrence  County  the  day  on 
which  plaintiff  was  bound  by  law  to  appear  to  answer  said  charge  of 
arson,  and  at  said  last  above  date  the  State  of  Missouri  refused  longer 
to  prosecute  plaintiff  for  said  charge,  and  the  plaintiff  was  by  the 
said  Circuit  Court  fully  discharged  from  further  appearing  or  answering 
to  said  charge  of  arson,  and  the  prosecution  of  plaintiff  for  said  crime 
of  arson  is  now  at  an  end.  .  •  .  Plaintiff  asks  that  he  may  recover, 
in  addition  to  his  actual  damages,  (15,000  as  punitive  or  exemplary 
damages,  for  both  of  which  he  asks  judgment,  and  his  costs. 

The  defendants  filed  a  joint  answer,  which  consisted  of  a  special 
denial  of  each  and  every  material  allegation  in  the  plaintiff's  petition. 

.  .  .  The  material  facts  were  there.  On  the  28th  of  May,  1902,  John 
Musgrove,  a  resident  of  Aurora,  made  and  signed  an  affidavit  charging 
the  plaintiff,  S.  Carp,  with  having  maliciously  and  feloniously  set  fire 
to  and  burned  said  storehouse  belonging  to  J.  R.  Woodfill,  Jr.,  and 
the  goods,  wares,  and  merchandise  therein  situated,  belonging  to  H. 
Carp,  with  the  intent  then  and  there  to  defraud,  damage,  and  prejudice 
the  Queen  Fire  Insurance  Company  and  the  other  insurance  companies 
named  as  defendants  in  this  cause.  •  •  .  At  the  July  term,  1902,  the 
plaintiff  was  put  upon  his  trial  in  the  Circuit  Court  of  Lawrence  County 
on  the  charge  of  arson,  and  there  was  a  mistrial,  as  the  jury  disagreed. 
...  At  the  November  term,  1902,  the  civil  case  of  H.  Carp  against 
one  of  the  insurance  companies  on  his  policy  of  insurance  on  said  stock 
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was  tried  in  the  Circuit  Court  of  Lawrence  County.  On  the  trial 
of  that  case  Miss  Blanch  Williams  testified  on  behalf  of  the  plaintiff. 
Carp,  and  gave  testimony  tending  to  prove  that  he  left  his  home,  on 
the  night  of  the  fire,  after  the  fire-bells  had  been  rung,  and  tending  to 
contradict  the  evidence  given  in  the  criminal  case  tending  to  show  that 
the  plaintiff  was  down  at  the  storeroom  just  before  and  at  the  time  that 
the  fire  was  discovered.  .  .  .  The  prosecuting  attorney  had  the  ste- 
nographer read  the  testimony  of  the  witness  to  .him,  and,  after  hearing 
it  read,  he  noUed  the  criminal  case.  .  .  . 

In  the  present  action,  plaintiffs  now  offered  the  testimony  of  ^^Eiss 
Blanch  Williams  (as  contained  in  the  bill  of  exceptions  of  H.  Carp 
against  the  Queen  Insurance  Company),  to  which  the  defendants 
objected,  because  it  was  offered  for  the  purpose  of  showing  want  of 
probable  cause,  and  as  Miss  W^illiams  was  not  a  witness  in  the  criminal 
cause  at  all,  and  her  evidence  was  not  known,  either  by  the  State  or  the 
defendant,  until  months  after  that  trial,  it  could  throw  no  light  upon 
the  proceedings  had  in  the  criminal  case.  The  objections  were  over- 
ruled, and  Miss  WlUiams'  testimony  was  read. 

Martin  L.  Clardy,  Edw.  J.  White,  and  Barger  &  Hicks,  for  appellants. 

McNatt  &  McNatt,  0.  A.  Watson,  and  H.  H.  Bhss,  for  respondent 

Gantt,  J.  [after  stating  the  facts  as  above],  ...  1.  As  to  the  testi- 
mony of  Miss  Williams,  we  have  already  ruled  that  it  was  incompetent 
for  the  plaintiff  in  the  first  instance  to  offer  that,  because,  in  ascertain- 
ing the  existence  of  probable  cause  upon  which  the  defendants  and  the 
prosecuting  attorney  would  have  been  justified  in  commencing  the 
criminal  prosecution,  the  defendants  could  not  have  been  charged  with 
a  want  of  due  diligence  in  not  having  ascertained  it  under  all  the  facts 
and  circumstances  of  the  case. 

2.  But  it  is  now  presented  in  a  different  aspect.  It  seems  to  be  the 
generally  accepted  doctrine  in  this  country  that  a  defendant  in  a  case 
of  malicious  prosecution  may  show  the  guilt  of  the  plaintiff  by  any 
evidence  in  his  power,  even  though  discovered  after  the  prosecution 
began  or  after  it  ended.  The  law  does  not  give  this  action  to  a  guilty 
man.  As  said  by  the  Supreme  Court  of  Mississippi  in  Threefoot  o. 
Nuckols,  68  Miss.  123,  8  South,  336:— 

"Surely  no  reason  can  be  assigned,  nor  any  respectable  authority  produced, 
to  justify  the  shocking  proposition  that  the  guilt  of  a  plaintiff  in  a  suit  for 
malicious  prosecution  may  not  be  shown  in  any  manner  or  by  any  proof,  no 
matter  how,  or  where,  or  when  acquired.  Reason  and  conscience  revolt  at  the 
bare  thought  of  a  proven  criminal  recovering  damages  against  the  prosecutor." 

•  .  .  Acting  upon  this  established  rule  of  law,  the  defendants  asked 
and  the  Court  instructed  the  jury  that,  if  they  believed  that  the  plain- 
tiff caused  the  fire  which  destroyed  or  injured  the  property  described 
in  the  criminal  action  against  him,  then  their  verdict  must  be  for  the 
defendants,  no  matter  who  commenced  or  was  connected  with  the 
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prosecution  of  that  action,  nor  what  their  reasons  were  for  commencing 
to  prosecuting  it.  Thus  the  defendants  tendered  to  the  jury  by  their 
evidence  and  this  instruction  the  actual  guilt  of  the  plaintiff,  and  not 
a  mere  question  of  probable  cause;  and  the  question  now  arises.  Was  it 
competent  for  the  plaintiff  in  rebuttal  to  disprove  the  evidence  offered 
by  the  defendants  for  that  purpose,  by  showing  that  the  witnesses  for 
the  defendants  were  either  mistaken  or  had  falsely  sworn  to  his  presence 
at  the  burning,  building  at  the  times  and  places  testified  by  them,  by 
evidence  that  showed  that  he  was  at  his  home  and  did  not  start  to  the 
fire  until  after  the  fire  alarms  were  sounded  that  night?  .  .  . 

When  the  defendants  tender  the  issue  of  the  actual  guilt  of  the  plain- 
tflf ,  which,  as  we  have  seen,  is  a  perfect  defense,  without  regard  to  either 
malice  or  probable  cause,  can  it  be  true  that  a  plaintiff  is  powerless  to 
rebut  this  issue  thus  tendered  by  the  defendants  by  their  evidence  and 
by  the  Court  in  its  instructions?  We  agree  with  the  Supreme  Court 
of  Wisconsin  that  we  can  see  no  good  reason  for  denying  the  plaintiff 
this  right.  Especially  is  this  true  when  the  evidence,  as  in  this  case 
of  Miss  Williams,  is  directed  to  the  immediate  time  and  place  and 
facts  covered  by  that  of  the  defendants.  And  so,  although  this  evi- 
dence was  not,  in  our  opinion,  competent  in  chief  for  the  plaintiff  on 
the  question  of  probable  cause,  because  due  diligence,  under  the  cir- 
cumstances, wpuld  not  have  disclosed  its  existence,  yet,  when  the  de- 
fendants and  the  Court  tender  the  issue  of  plaintiff's  guilt,  we  think  it 
was  perfectly  competent  in  rebuttal  to  disprove  the  guilt  of  the  plain- 
tiff. .  .  .  The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial,  in  accordance  with  the  views  herein  expressed. 

Fox,  P.  J.,  and  Burqess,  J.,  concur. 

977.  Haubbbstadt  v.  New  York  Life  Ins.  Co.  (1909.  194  N.  Y.  1,  86 
N.  E.  801.)  HiscocK,  J.  .  .  .  The  appellant  fled  from  Mexico  before  the 
warrant  could  be  served  on  him  for  the  purpose  of  avoiding  service,  and  remained 
out  of  the  country  and  beyond  the  jurisdiction  of  the  Court  for  such  a  length 
of  time  that  the  criminal  proceeding  was  finally  dismissed,  presumably  because 
prosecution  was  not  and  could  not  be  carried  on.  The  question  is  whether  a 
diamJgBal  or  a  discontinuance  of  a  criminal  proceeding  under  such  circiunstances 
is  that  kind  of  a  termination  which  will  support  an  action  for  malicious  prosecu- 
tion. If  it  is,  the  answers  are  bad;  otherwise,  not.  While  it  is  elementary  that 
a  criminal  proceeding  must  be  terminated  before  an  action  for  malicious  pros- 
ecution can  be  begun,  there  has  been  much  discussion  of  the  nature  of  this 
necessary  termination.  The  best  idea  of  what  is  essential  may  be  gathered 
by  reference  to  some  pertinent  authorities.  .  .  . 

From  all  of  these  authorities,  added  to  others  which  are  more  familiar,  I  think 
two  rules  furly  may  be  deduced.  The  first  one  is  that,  where  a  criminal  pro- 
ceeding has  been  terminated  in  favor  of  the  accused  by  judicial  action  of  the 
proper  court  or  official  in  any  way  involving  (1)  the  merits  or  propriety  of  the 
proceeding^  (2)  or  by  a  dismissal  or  discontinuance  based  on  some  act  chargeable 
to  the  compUnnani,  as  his  consent  or  his  withdrawal  or  abandonment  of  his  pros- 
ecation^  a  foundation  in  this  respect  has  been  laid  for  an  action  of  malicious 
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prosecution.  .  The  other  and  reverse  rule  is  tliat,  where  the  proceeding  has  been 
terminated  without  regard  to  its  merits  or  propriety  by  agp^ement  or  settle- 
ment of  the  parties,  or  solely  by  the  procurement  of  the  accused  as  a  matter  of 
favor  or  as  the  result  of  some  act,  trick,  or  device  preventing  action  and  con- 
sideration by  the  Courts  there  is  no  such  termination  as  may  be  avaUed  of  for 
the  purpose  of  such  an  action.  The  underl3ring  distinction  which  leads  to  these 
different  rules  is  apparent.  In  one  case  the  termination  of  the  proceeding  is  of 
such  a  character  as  establishes  or  fairly  implies  lack  of  a  reasonable  groimd 
for  his  prosecution.  In  the  other  case  no  such  implication  reasonably  follows. 
Townsend  on  Slander,  No.  423. 

When  we  apply  these  rules  to  the  defenses  which  have  been  pleaded,  it  is  evi- 
dent that  they  sufficiently  all^e  a  termination  of  the  Mexican  proceeding  which 
is  not  of  a  character  to  sustain  this  action,  and  ought  not  to  be.  That  proceed- 
ing came  to  a  dismissal  and  end,  not  because  of  any  judicial  action  in  favor  of 
the  accused  for  lack  of  merits  or  because  of  a  withdrawal  or  abandonment  of  it 
by  the  prosecuting  party,  but  simply  because  the  defendant  therein  succeeded 
in  escaping  from  the  country  and  eluding  the  jurisdiction  of  the  Court  and 
thereby  preventing  a  prosecution. 


L 


978.    MOFPATT  v.  FISHER 

Supreme  Court  op  Iowa.    1877 

47  /a.  473 

Appeal  from  Mahaska  Circuit  Court.    Friday,  December  14.    The 
plaintiffs  in  their  petition  aver,  in  substance,  that  they  leased  from  the 
defendant  certain  coal  land,  with  the  right  to  mine  the  same  from 
October  12,  1871,  to  January  1,  1878;  that  they  spent  a  large  amount 
of  money  in  digging  entries  and  shafts;  that  the  defendant  maliciously 
and  without  probable  cause  caused  an  action  of  forcible  entry  and 
detainer  to  be  commenced  before  a  justice  of  the  peace,  in  which  action 
he  obtained  judgment  for  possession,  and  upon  the  issuance  of  a  writ 
was  put  into  possession;   that  afterwards  upon  appeal  the  judgment 
of  the  justice  of  the  peace  was  reversed;  but  that  the  plaintiffs  not  only 
lost  the  use  and  profits  of  the  mine  during  the  time  they  were  kept 
out  of  it,  but  that  defendant  permitted  the  water  to  remain  in  the  mine, 
and  took  out  certain  timbers,  and  by  reason  thereof  the  mine  caved  in, 
and  the  plaintiffs'  leasehold  interest  was  destroyed.    They  ask  dam- 
ages for  die  loss  of  the  use  and  profits  of  the  mine  during  the  time  they 
were  kept  out  of  it,  and  also  for  the  permanent  injury  done  to  their 
leasehold  interest.    Judgment  for  $1,300.    Defendant  appeals. 

Crookham  &  Gleason  and  Lafferty  &  Johnson,  for  appellant. 

John  F.  Lacey  and  M,  £.  CiUts,  for  appellee. 

Adams,  J.  Error  is  specifically  assigned  upon  the  fifth  instruc- 
tion, which  is  in  these  words:  "The  transcript  of  the  record  of  the 
trial  before  the  justice  of  the  peace,  which  has  been  introduced  in 
evidence,  shows  there  was  a  trial  on  the  merits,  and  a  verdict  and 


No.  979     B.    (Vl)   FREEDOM  OF  PARTIES'   RESORT  TO   COURTS     577 

judgmeot  thereon  in  favor  of  the  defendant  herein,  and  this  is  prima 
facie  but  not  conclusive  evidence  that  there  was  probable  cause." 
It  is  contended  by  the  defendant  that  the  judgment  of  the  justice  of 
the  peace  was  conclusive  evidence  that  there  was  probable  cause.  The 
doctrine  contended  for  by  the  defendant  was  held  substantially  in 
Spring  &  Stepp  v.  Beson,  12  B.  Monroe,  551,  and  Kay  v.  Kean,  18  B. 
Monroe,  846.  In  our  opinion,  however,  the  rule  is  too  arbitrary  to 
effect  justice  between  parties  in  all  cases.  The  weight  to  be  given 
to  a  judgment,  as  evidence  introduced  to  show  probable  cause,  would 
depend  much  upon  whether  there  was  a  full  and  fair  trial  in  which  the 
judgment  was  obtained.  ...  In  Parker  v.  Farley,  10  Gushing,  279, 
the  record  of  a  conviction  was  introduced  to  show  probable  cause. 
While  it  was  held  conclusive,  the  ruling  was  qualified  by  the  condition 
that  the  verdict  of  conviction  was  rendered  upon  instructions  correct 
in  matter  of  law.  In  the  present  action  it  is  possible  that  the  judgment 
of  the  justice  was  reversed  solely  by  reason  of  error  in  law.  There  is, 
indeed,  some  reason  to  think  that  it  was.  This  action  was  brought 
for  the  malicious  prosecution  of  an  action  of  forcible  entry  and  detainer. 
The  lease  in  question  provided  that  the  lessee  should  pay  as  rent  at 
the  end  of  every  two  weeks  one  cent  per  bushel  upon  all  coal  taken  out. 
We  infer  from  the  judgment  of  counsel  that  the  lessee,  the  present  plain- 
tiff, had  paid  the  rent  on  all  coal  by  him  taken  out  and  sold;  that  upon 
a  small  quantity  taken  out  and  not  sold  he  did  not  pay  within  the  time 
agreed;  that  at  the  time  the  action  of  forcible  entry  and  detainer  was 
brought  he  was  owing  the  lessor,  the  plaintiff  in  that  suit,  some  sixty- 
five  cents  for  rent;  that  no  demand,  however,  had  been  made  for  the 
rent;  that  in  the  trial  before  the  justice  the  want  of  demand  was  not 
deemed  material;  that  in  the  Circuit  Court  judgment  was  rendered 
against  the  plaintiff  for  the  want  of  such  demand.  If  such  were  the 
facts,  as  we  infer,  and  as  we  will  presume  for  the  purpose  of  illustration, 
the  judgment  of  the  justice  was  reversed  by  reason  of  an  error  in  law, 
and  if  the  qualification  attached  to  the  rule  as  laid  down  in  Parker 
1^.  Farley,  above  cited,  is  correct,  as  we  think  it  is,  provided  the  rule  is 
to  be  maintained,  then  the  judgment  of  the  justice  should  not  be  held 
conclusive  evidence  of  probable  cause.  .  .  .  Affirmed, 


979.    ROY  V.  GOINGS 
Supreme  Court  of  Illinois.    1885 

112  lU.  656 

Appeal  from  the  Appellate  Court  for  the  Fourth  District.  Heard 
in  that  Court  on  appeal  from  the  Circuit  Court  of  Pulaski  County, 
the  Hon.  Oliver  A.  Harker,  J.,  presiding. 

In  January,  1878,  Roy,  the  appellant,  sold  to  Goings,  the  appellee. 
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a  farm  in  Pulaski  County  in  this  State,  and  executed  a  bond  for  a 
title  when  payment  should  be  made,  as  specified  in  the  bond.  For  a 
part  of  the  consideration,  appellee  gave  his  note  to  appellant  for  S278.47, 
payable  on  the  first  day  of  March,  1879.  To  secure  the  payment  of 
the  note,  appellee  and  his  son  executed  a  chattel  mortgage  on  one  mule, 
three  horses,  a  two-horse  wagon,  and  all  the  crops  that  should  be 
grown  on  the  farm  in  the  year  1878.  Hie  mortgage  contained  a  clause 
authorizing  the  mortgagors  to  retain  the  possession  of  the  property 
until  the  maturity  of  the  debt,  also  a  provision  authorizing  the  mort- 
gagee to  foreclose  at  any  time  he  might  feel  the  debt  was  insecure. 
Appellee  entered  into  possession  of  the  farm,  and  planted  a  crop  of 
com  and  tobacco,  and  also  planted  among  the  com  some  pumpkins 
and  beans.  .  .  .  When  the  beans  were  ripe,  appellee,  assisted  by  mem- 
bers of  his  family,  gathered  a  load,  and  hauled  them  to  his  house, 
for  the  purpose,  as  he  claims,  of  threshing  them.  .  .  .  Having  learned 
that  Goings  had  gathered  a  second  load  of  the  beans  on  that  day,  ap- 
pellant saw  him  at  his  home,  and  informed  him  that  he  had  advertised 
the  property  for  sale,  and  notified  Goings  that  he  would  put  him  in 
jail  if  he  did  not  quit  gathering  the  beans.  Goings  insisted  that  ap- 
pellant had  no  right  to  foreclose  the  mortgage,  and  he  would  continue 
to  gather  the  beans,  as  he  had  the  right  to  do.  On  the  10th  of  October, 
while  Goings  and  his  children  were  in  the  field  gathering  beans,  ap- 
pellant had  him  arrested  on  a  charge  of  larceny,  and  taken  before  a 
justice  of  the  peace,  who,  after  hearing  the  evidence,  bound  him  over, 
in  the  sum  of  S200,  for  his  appearance  at  the  next  term  of  the  Circuit 
Court;  but,  being  unable  to  procure  bail,  he  was  committed  to  jail, 
where  he  remained  for  thirty-seven  days,  when,  the  grand  jury  failing 
to  indict,  he  was  discharged  from  imprisonment. 

After  his  discharge,  appellee  commenced  this  action  in  case,  for  a 
malicious  prosecution,  and  on  a  trial  the  jury  found  a  verdict  in  his 
favor  for  $1,272.  A  motion  for  a  new  trial  was  overruled,  and  judg- 
ment entered  on  the  verdict.  Defendant  prosecuted  an  appeal  to 
the  Appellate  Court,  where  the  judgment  was  affirmed,  and  a  further 
appeal  brings  the  case  to  this  Court  for  review.  Several  errors  are 
assigned,  and  urged  for  a  reversal  of  the  judgment. 

Mr.  Samuel  P.  Wheeler,  for  the  appellant.  1.  The  fourth  of  plaintifiTs 
instmctions  was  erroneous,  as  allowing  the  jury  to  infer,  as  a  matter 
of  fact,  malice,  from  a  want  of  probable  cause.  ...  2.  In  consulting 
counsel,  the  defendant,  if  he  acted  upon  his  advice,  is  protected,  unless 
he  culpably  withheld  material  information  or  was  grossly  negligent 
...  It  was  wrong  to  state  in  the  instruction  that  defendant  must  con- 
sult "  a  respectable  attorney  in  good  standing,"  and  it  was  error  to 
require  the  defendant  to  act  in  good  faith  on  the  attorney's  advice.  ... 

Messrs.  Mvlkey  &  Leek,  for  the  appellee.  1.  Plaintiff's  fourth  in- 
stmction  is  not  open  to  the  objection  that  it  tells  the  jury  they  most 
infer  malice  from  a  want  of  probable  cause.    That  the  jury  may  so 
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mfer  malice  is  supported  by  the  authorities.  ...  2.  Acting  upon  the 
adv-ice  of  counsel  can  never  avail  as  a  defense,  unless  there  has  been 
a  full  statement  of  all  the  facts  to  the  advising  counsel,  of  which  the 
party  is  in  possession.  .  .  .  There  was  no  error  in  the  instruction  re- 
quiring the  legal  advice  acted  on  to  come  from  a  competent  or  re- 
liable attorney  or  one  in  good  standing.  ...  It  is  well  settled  that 
where  one  previously  forms  the  design  to  prosecute  another,  and  then 
goes  and  advises  with  legal  counsel  as  to  whether  it  will  be  safe  to 
commence  such  prosecution,  the  advice  of  counsel  will  constitute  no 
defense.  .  .  . 

Walker,  J.  [after  stating  the  facts  as  above].  It  is  claimed  the 
Court  erred  in  giving  appellee's  instructions. 

1.  The  first  of  which  complaint  is  made  is  the  fourth.  It  is  this: 
"  If  you  believe,  from  the  facts  and  circumstances  as  given  in  evidence, 
that  the  defendant  had  not  probable  cause  for  the  arrest  and  imprison- 
ment of  the  plaintiff,  then  and  in  such  case  you  may  infer  malice  from 
such  want  of  probable  cause."  The  objection  is,  as  claimed,  that  the 
instruction  asserts  that  the  want  of  probable  cause  is  in  law  an  inference 
that  there  was  malice, — that  it  asserts  this  as  a  legal  conclusion. 
Such  is  not  the  announcement,  nor  is  it  a  fair  interpretation  of  the 
language.  The  instruction  does  not  inform  the  jury  that  they  will, 
must,  or  should  so  find,  but  that  they  might  so  find.  The  instruction 
is  not  mandatory,  but  permissive.  The  jury,  no  doubt,  understood 
that,  if,  all  the  evidence  considered,  it  did  not  appear  that  there  was 
probable  cause,  then,  if  it  was  a  fair  inference,  they  might  infer  malice. 
In  the  case  of  Chapman  v.  Cawrey,  50  III.  512,  an  instruction  in  almost 
precisely  the  same  language  as  this  was  approved,  and  the  judgment 
affirmed.  The  same  doctrine  is  announced  in  Krug  v.  Ward,  77  III. 
603;  Thompson  v.  Force,  65  Id.  370;  Israel  v.  Brooks,  23  Id.  575;  and 
Ross  V.  Innis,  35  Id.  487.  These  cases  establish  the  rule,  and  are 
conclusive  of  the  question.  If  it  were  necessary,  many  adjudged  cases 
of  other  Courts  might  be  cited  in  its  support,  but  these  of  our  own  Court 
established  the  rule.  •  .  . 

2.  Appellant  criticises  appellee's  fifth  instruction.  It  is  as  follows: 
"  Before  the  defendant  can  shield  himself  by  the  advice  of  counsel,  it 
must  appear  from  the  evidence  that  he  made  in  good  faith  a  full,  fair, 
and  honest  statement  of  all  the  material  circumstances  bearing  upon 
the  supposed  guilt  of  the  plaintiff  which  were  within  the  knowledge 
of  the  defendant,  or  which  the  defendant  could,  by  the  exercise  of  or- 
dinary care,  have  obtained,  to  a  respectable  attorney  in  good  standing, 
and  that  the  defendant  in  good  faith  acted  upon  the  advice  of  said 
attorney  in  instituting  and  carrying  on  the  prosecution  against  the 
plaintiff."  TVe  are  unable  to  perceive  any  serious  objection  to  this 
instruction.  It  announces  the  general  rule  long  and  uniformly  recog- 
nized in  this  class  of  defenses.  It  informs  the  jury  that,  to  shield  him- 
self, appellant  was  required  to  make  a  full,  fair,  and  honest  statement 
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of  all  the  material  circumstances  of  the  supposed  guilt  of  appellee 
which  were  within  the  knowledge  of  appellant,  or  which  he  could 
have  learned  by  ordinary  care,  to  a  respectable  attorney  in  good  stand- 
ing, and  act  on  his  advice.  To  protect  himself,  he  must  make  a  fuU 
statement  of  all  material  facts.  He  will  not  be  protected  if  he  makes 
a  garbled  and  untrue  statement.  Human  liberty  is  too  sacred  to  be 
recklessly  invaded  to  gratify  malice,  or  for  the  advancement  of  personal 
interest.  The  law  will  not  tolerate  such  nefarious  purposes  or  reck- 
less disregard  of  the  liberty  of  the  citizen.  There  is  no  pretense 
here  that  appellant  disclosed  to  the  attorney  that  appellee  took  the 
property  openly,  in  daylight,  as  any  other  person  would  have  done  with 
his  own  property.  Nor  did  he  inform  the  attorney  that  appellee  had 
insisted  that  appellant  had  no  right  to  foreclose  the  mortgage  until  the 
debt  was  due,  and  that  he  had  claimed  the  right  to  gather  and  preser\'e 
the  beans.  Nor  does  appellant  pretend  that  he  had  forgotten  these 
circumstances,  or  urge  any  other  excuse  for  withholding  such  important 
and  controlling  facts.  Had  he  communicated  them,  we  cannot  believe 
any  attorney  would  have  pronounced  it  larceny.  On  the  facts  appearing 
in  evidence,  the  modification  insisted  upon  would  have  been  improper, 
because  there  was  no  evidence  upon  which  to  base  it. 

3.  It  is  abo  urged,  as  we  understand  the  argument,  that  it  was  error 
to  require  by  the  instruction  that  the  communication  should  have 
been  made  to  ''an  attorney  in  good  standing";  that  the  instruction 
should  have  informed  the  jury  that,  if  the  conmiunication  was  made 
to  the  State's  attorney,  and  he  advised  it  was  larceny,  it  was  a  full 
defense.  We  are  not  prepared  to  hold  that  the  mere  fact  that  an 
attorney  holding  a  conmiission  as  State's  attorney  must  be  held  to 
be  an  attorney  in  good  standing  for  skill,  prudence,  and  fairness.  In 
this  case  there  was  evidence  strongly  tending  to  prove  the  State's 
attorney  who  gave  the  advice  was  habitually  intemperate,  and  per^ 
haps  to  an  extent  that  blunted  and  impaired  his  mental  capacity.  .  .  . 
It  is,  however,  urged  that  the  cases  of  Calef  v,  Thomas,  81  111.  478, 
and  Anderson  v.  Friend,  85  Id.  135,  announce  a  different  rule.  The 
rule  in  those  cases  is  stated  in  general  terms,  and  perhaps  not  with 
exact  precision.  In  the  former  of  those  cases  it  was  said  that,  if  the 
defendant  in  good  faith  communicated  to  the  State's  attorney  all  the 
material  facts  affecting  the  question  of  the  plaintiff's  guilt  which  were 
known  to  him,  and  he  acted  on  such  advice,  the  presumption  of  malice 
was  rebutted.  The  question  whether  the  fact  that  the  attorney  con- 
sulted was  the  State's  attorney  was  conclusive  that  he  was  reputable, 
reliable,  and  competent,  was  not  presented  in  those  cases.  They  are 
not  authority  in  this  case.  .  .  .  Perceiving  no  material  error  of  law, 
the  judgment  of  the  Appellate  Court  is  affirmed.      JtuigmerU  affirmed. 

980.  ATcmsoN,  TopBKA  &  Santa  Fe  Rahaoao  Co.  v,  Watbon.  (1887, 
37  Kan.  773,  782.)    Simpson,  C.  .  .  .  The  question  of  probable  cauBe  was  l^t 
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to  the  jury,  and  counsel  for  plaintiff  in  error  claim  that  the  evidence  in  this  case 
was  undkputedy  and  it  was  therefore  for  the  Court  to  determine  whether  prob- 
able cause  existed  or  not.  .  .  .  The  rule  is  that  in  a  case  where  there  is  a  sub* 
stantial  dispute  about  facts,  constituting  the  existence  or  want  of  probable 
cause,  it  is  for  the  jury  to  determine  what  facts  are  proved,  and  for  the  Court 
to  say  whether  or  not  they  amount  to  probable  cause.  It  is  therefore  gener- 
ally the  duty  of  the  Coiurt  in  such  a  case,  when  evidence  is  given  tending  to  prove 
or  disprove  the  existence  of  probable  cause,  to  submit  to  the  jury  its  credibility, 
and  what  facts  it  proves,  with  instructions  that  the  facts  foimd  amount  to 
proof  of  probable  cause  or  that  they  do  not.  The  Court  should  group  the  facts 
in  the  instructions,  which  the  evidence  tends  to  prove,  and  then  instruct  the  jury 
that,  if  they  find  such  facts  have  been  established,  they  must  find  that  there 
was  or  was  not  probable  cause.  .  .  . 

This  rule  must  not  be  made  a  pretext  by  which  a  question  primarily  for  the 
Court  is  transferred  to  the  jury.  There  must  be  a  substantial  dispute  about 
the  existence  of  probable  cause  before  it  can  properly  go  to  the  jury,  and  if  about 
the  facts  that  are  claimed  to  prove  or  disprove  probable  cause  there  can  fairly 
be  said  to  be  a,  dispute,  a  conflict  of  testimony,  irreconcilable  statements  of 
witnesses,  a  strong  flavor  of  improbability,  then  the  jury  are  the  sole  judges 
of  these,  as  of  every  other  material  fact  in  the  case.  But,  if  the  evidence  on  this 
question,  fairly  considered  and  impartially  weighed,  produces  in  the  mind  of 
the  Coiut  a  reasonable  conviction  of  the  existence  or  want  of  probable  cause, 
then  it  is  the  clear  duty  of  the  Court  to  instruct  the  jury  accordingly.  The 
dispute  must  be  of  such  character  as  to  compel  the  Court  to  weigh  evidence, 
and  determine  the  credibility  of  witnesses,  before  it  ceases  to  be  a  question  of 
law  for  the  Court  and  becomes  an  issue  of  fact  for  the  jury. 


981.  Babbon  9.  Mason.  (1858.  31  Vt.  189,  197.)  Redfieu),  C.  J.  .  .  . 
It  is  found  in  almost  every  book  upon  the  subject  that,  if  the  defendant,  however 
causelessly,  did  really  act  in  good  faith  and  without  qpialioe  in  preferring  the 
charge,  he  cannot  be  made  liable  for  a  malicious  prosecution.  .  .  .  Malice  is 
judged  of  with  reference  to  the  party,  and  whatever  fairly  tends  to  show  that 
he  acted  with  good  faith,  and  without  malice,  must  be  received.  There  is  no 
necessary  or  even  natural  connection  between  probable  cause  and  the  want  of 
malice.  One  may,  and  often  does,  act  with  malice,  when  there  is  probable  cause, 
or  may  act  without  malice  where  thers  is  no  probable  cause  shown,  but  in 
neither  of  these  cases  is  he  liable  to  this  action.  .  .  .  Proof  of  the  want  of  prob- 
able cause  is  not  sufficient  alone  to  maintain  the  action,  provided  the  defendant 
can  satisfy  the  jury  that  in  his  conduct  he  acted  in  good  faith  and  without 
malioe,  which  is  much  the  same  thing  as  applied  to  this  subject.  For,  although 
the  word  "  malice,"  in  popular  language,  is  often  used  to  indicate  anger  or  vindio- 
tiveness,  in  the  law  it  is  held  to  import  nothing  more  than  bad  faith,  and,  as 
applied  to  the  subject  of  malicious  prosecution,  the  want  of  sincere  belief  of  the 
plaintiff's  guilt  of  the  crime  for  which  the  prosecution  was  instituted.  The  dif- 
ference, then,  between  proof  of  probable  cause  and  of  malioe  consists  chiefly  in 
this:  that  probable  cause  has  reference  to  the  common  standard  of  human 
judgment  and  conduct,  and  malice  regards  the  mind  and  judgment  of  the  de- 
fendant, in  the  particular  act  charged,  as  a  malicious  prosecution.  If  the 
defendant  can  show  that  he  had  probable  cause  for  his  conduct,  that  is,  that 
from  such  information  as  would  induce  a  reasonable  and  prudent  man  to  believe 
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the  plaintiff  guilty  of  a  crimen  he  instituted  the  prosecution,  he  is  not  liable^ 
whatever  may  have  been  his  own  personal  malice  for  setting  it  on  foot.  Prob- 
able cause,  in  this  sense,  is  a  defense  to  the  action,  without  regard  to  motive. 
To  this  point,  he  must  show  that  he  was  told  or  knew  of  the  existence  of  spe- 
cific facts,  which  ^ther  would  constitute  crime  or  which,  upon  competent  advice, 
he  supposed  would  constitute  crime.  French  v.  Smith,  tupra.  But  if  the  party 
fail  in  showing  such  groimd  of  action  as  would  have  induced  prudent  and  care- 
ful men  to  have  believed  in  the  plaintiff's  guilt,  and  to  have  instituted  the  prose- 
cution, he  may  nevertheless,  if  he  choose,  show  that  in  fact  he  did  act  upon 
what  he  at  the  time  regarded  as  good  cause  either  from  conunon  report  or  remote 
circumstances,  such  as  excited  suspicions  in  his  mind  to  the  extent  of  creating 
belief  of  guilt,  although  short  of  probable  cause.  If  this  were  not  so,  then  want 
of  probable  cause  and  malice  would  be  equivalent  terms,  which  the  cases  show 
they  are  not.  The  only  distinction  which  can  be  supposed  to  exist  in  regard  to 
them  is  that  one  is  general  and  the  other  is  particular;  one  has  reference  to 
the  common  standard,  and  the  other  to  the  mind  and  motive  of  the  de- 
fendant. .  .  . 

To  illustrate  the  point  more  fully.  One  may  have  an  idiosyncrasy  or  a  de- 
lusion, whereby  he  believes  in  the  advice  of  his  minister  or  schoolmaster  upon 
legal  matters^  or  in  the  changes  of  the  moon,  or  the  flight  of  birds,  in  regard  to 
secret  facts  and  the  hidden  purposes  of  others,  or  in  mesmerism  or  spiritual- 
ism, and  by  some  of  these  means  may  sincerely  believe  he  has  detected  the 
guilt  of  the  plaintiff,  and  the  mode  of  proving  it,  and  in  all  good  faith  may  have 
acted  upon  this  fallacy  in  instituting  the  prosecution.  Here  is  certainly  no 
probable  cause  for  the  prosecution.  But  can  the  party  be  found  guilty  of  in- 
stituting the  prosecution  from  motives  of  malice?  Certainly  not,  if  words  are 
to  have  their  ordinary  signification. 


Section  2.     Process  obtained  vnth  Just  Cause,  but  WronqfvUy  Used 
{Malicious  Abuse  of  Process;    Malicums  Arrest) 

982.  Hebman  f.  Brinkerhoff.  (1830.  8  Watts,  240.)  Gibson,  C.  J. 
Though  there  is  a  resemblance  betwixt  an  action  for  the  malidous  prosecution 
of  a  criminal  charge  and  an  action  for  a  malicious  arrest  or  holding  to  excessive 
bail  in  a  suit,  the  cases  are  not  entirely  parallel.  In  [an  action  for  wrongful) 
criminal  prosecution,  want  of  probable  cause  must  be  combined  with  malice; 
but  the  existence  of  a  cause  of  action  is  not  a  defense  to  a  suit  for  an  excessive 
use  of  the  process  in  a  civil  suit.  .  .  .  The  gist  of  the  action,  in  the  one  case,  is 
the  origination  of  a  malicious  and  groundless  prosecution,  which  ipso  facto  put 
the  party  in  peril;  in  the  other,  it  is  not  the  origination  of  an  action,  but  an 
abuse  of  the  process  consequent  on  it.  .  .  . 

983.  Mater  9.  WAi/tEB.  (1870.  64  Pa.  283, 286.)  Srabsewood,  J.  Hiere 
is  a  distinction  between  a  malicious  use  and  a  malicious  abuse  of  legal  process. 
An  abuse  is  where  the  party  employs  it  for  some  unlawful  object,  not  the  purpose 
which  it  is  intended  by  the  law  to  effect;  in  other  words,  a  perversiQa  of  it. 
Thus,  if  a  man  is  arrested,  or  his  goods  seized  in  order  to  extort  money  frcnn  him, 
even  though  it  be  to  pay  a  just  claim  other  than  lliat  in  suit,  or  to  compel  him 
to  give  up  possession  of  a  deed  or  other  thing  of  value,  not  the  l^al  object  of  the 
process,  it  is  settled  that  in  an  action  for  such  malicious  abuse  it  is  not  necessary 
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to  prove  that  the  action  in  which  the  process  issued  has  been  detenmned,  or  to 
aver  that  it  was  sued  out  without  reasonable  or  probable  cause.  Grainger  v. 
Hill,  4  Bing.  N.  C.  212.  It  is  evident  that,  when  such  a  wrong  has  been  per^ 
petratedy  it  is  entirely  immaterial  whether  the  proceeding  itself  was  baseless  or 
otherwise.    We  know  that  the  law  is  good,  but  only  if  a  man  use  it  lawfully. 

On  the  other  hand,  legal  process,  civil  or  criminal,  may  be  maliciously  used 
BO  as  to  give  rise  to  a  cause  of  action  where  no  object  is  contemplated  to  be  gained 
by  it  other  than  its  proper  effect  and  execution.  As  every  man  has  a  legal  power 
to  prosecute  his  claims  in  a-court  of  law  and  justice,  no  matter  by  what  motives 
of  malice  he  may  be  actuated  in  doing  so,  it  is  necessary  in  this  class  of  cases  to 
aver  and  prove  that  he  has  acted  not  only  maliciously,  but  without  reasonable 
or  probable  cause.  It  is  clearly  settled  also  that  the  proceeding  must  be  deter- 
mined finally  before  any  action  lies  for  the  injury;  because,  as  it  is  said  in 
Arundell  v.  Tregono,  Yelv.  117,  the  plaintiff  will  clear  himself  too  soon,  viz., 
before  the  fact  tried,  which  will  be  inconvenient;  besides,  the  two  determina- 
tions might  be  contrary  and  inconsistent. 


964.  Wood  v.  Graves.  (1887.  144  Mass.  365,  366,  11  N.  E.  567.)  C. 
Allen,  J.  .  .  .  There  is  no  doubt  that  an  action  lies  for  the  malicious  abuse 
of  lawful  process,  civil  or  criminal.  It  is  to  be  assumed,  in  such  a  case,  that  the 
process  was  lawfully  issued  for  a  just  cause,  and  is  valid  in  form,  and  that  the 
arrest  or  other  proceeding  upon  the  process  was  justifiable  and  proper  in  its 
inception.  But  the  grievance  to  be  redressed  arises  in  consequence  of  sub- 
sequent proceedings.  For  example,  if  after  an  arrest  upon  civil  or  criminal 
process  the  person  arrested  is  subjected  to  unwarrantable  insults  and  indigni- 
ties, is  treated  with  cruelty,  is  deprived  of  proper  food,  or  is  otherwise  treated 
with  oppression  and  undue  hardship,  he  has  a  remedy  by  an  action  against  the 
officer,  and  against  others  who  may  unite  with  the  officer  in  doing  the  wrong.  It 
is  sometimes  said  that  the  protection  afforded  by  the  process  is  lost,  and  that  the 
officer  becomes  a  trespasser  ab  initio.  £sty  v.  Wilmot,  15  Gray,  168.  Malcom 
9.  Spoor,  12  Met.  279.  This  rule,  however,  is  somewhat  technical,  and  is  hardly 
applicable  to  others  than  the  officer  himself.  But  the  principle  is  general,  and 
18  applicable  to  all  kinds  of  abuses  outside  of  the  proper  service  of  lawful  process, 
whether  civil  or  criminal,  that  for  every  such  wrong  there  is  a  remedy,  not 
only  against  the  officer  whose  duty  is  to  protect  the  person  imder  arrest,  but 
also  against  all  others  who  may  unite  with  him  in  infficting  the  injury.  Per- 
haps the  most  frequent  form  of  such  abuse  is  by  working  upon  the  fears  of  the 
person  under  arrest  for  the  purpose  of  extorting  money  or  other  property,  or  of 
compelling  him  to  sign  some  paper,  to  give  up  some  claim,  or  to  do  some  other 
act,  in  accordance  with  the  wishes  of  those  who  have  control  of  the  prosecu- 
tion. The  leading  case  upon  this  subject  is  Grainger  v.  Hill,  4  Bing.  N.  C.  212, 
where  the  owner  of  a  vessel  was  arrested  on  civil  process,  and  the  officer,  acting 
under  the  direction  of  the  plaintiffs  in  the  suit,  used  the  process  to  compel  the 
defendant  therein  to  give  up  his  ship's  register,  to  which  they  had  no  right. 
He  was  held  entitled  to  recover  damages,  not  for  maliciously  putting  the  proc- 
ess in  force,  but  for  maliciously  abusing  it,  to  effect  an  object  not  within  its 
proper  scope.  .  .  .  On  similar  grounds  an  officer  becomes  responsible  in  dam- 
ages for  abuse  of  process,  or  as  trespasser  ab  initio  by  reason  of  such  abuse, 
who  omits  to  give  an  impounded  beast  reasonable  food  and  water  while  under 
his  care  (Adams  v,  Adams,  13  Pick.  384);  or  who  stays  too  long  in  a  store  where 
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he  has  attached  goods  (Rowley  v.  Rice,  11  Met.  337;  Williams  v,  Powdl,  101 
Mass.  467;  Davis  v.  Stone,  120  Mass.  228);  or  who  keeps  a  keeper  too  long 
in  possession  of  attached  property  (Cutter  v,  Howe,  122  Mass.  541);  or  who 
places  in  a  dwelling-house  an  unfit  person  as  keeper,  against  the  owner's  leinon- 
strance  (Malocnn  v.  Spoor,  ubi  supra). 


985.    BALDWIN  v.  WEED 
Supreme  Court  op  New  York.    1837 

17  Wend.  224 

This  was  an  action  for  malicious  prosecution,  tried  at  the  Saratoga 
Circuit  in  May,  1835,  before  the  Hon.  Esek  Cowen,  then  one  of  the 
circuit  judges.  The  plaintiff  charged  the  defendant  with  having 
maliciously  and  without  probable  cause  procured  him  to  be  indicted 
for  obtaining  goods  by  false  pretenses  from  one  James  Sowden,  on 
which  indictment  the  plainti£F  was  tried  and  acquitted.  It  was  also 
stated  in  the  declaration  that  the  defendant  had  procured  the  plain- 
tiff to  be  arrested  in  Vermont,  on  the  requisition  of  the  Governor  of 
this  State,  and  to  be  brought  here  for  trial. 

On  the  trial  of  this  cause  the  following  facts  appeared:  The  plain- 
tiff, the  defendant,  and  one  Wood  had  been  partners  in  the  btjsiness 
of  making  and  vending  blacking,  and  transacted  such  business  under 
the  name  of  ''J.  W^ood  &  Co.''  In  the  spring  of  1833  the  partnership 
was  dissolved,  though  it  was  agreed  between  the  parties  that  the 
materiab  on  hand  should  be  made  up  and  vended  by  the  plaintiff, 
who  was  also  authorized  to  collect  the  debts  due  the  firm.  In  Sep- 
tember, 1833,  the  plaintiff  called  upon  James  Sowden  to  obtain  a 
quantity  of  stocks  and  moccasins  to  sell  on  commission,  with  which 
he  was  accordingly  furnished,  and  for  which  he  gave  an  accountable 
receipt,  signing  thereto  the  partnership  name  of  J.  Wood  &  Co.,  and 
immediately  afterwards  absconded.  .  .  .  The  defendant.  Weed,  ap- 
peared as  witness  before  the  grand  jury.  .  .  .  Weed  procured  a  requi- 
sition from  the  Governor  of  this  State  for  the  arrest  of  the  plaintiff 
in  Vermont,  was  present  at  his  arrest,  and,  when  he  got  him  into  this 
State,  caused  him  to  be  fettered  and  manacled  with  irons  and  chains, 
and  to  be  thus  transported  from  Crown  Point  to  Ballston.  It  also 
appeared  that  the  sole  object  of  the  proceeding  on  the  part  of  Weed 
was  to  secure  two  small  debts,  amounting  together  to  less  than  $100; 
that  the  plaintiff,  to  obtain  his  liberation  from  prison,  executed  a  bond 
to  the  defendant  for  the  delivery  of  property  and  payment  of  money 
to  the  amount  of  S700,  and  the  defendant  llien  procured  bail  for  the 
plaintiff,  and  promised  that  he  would  not  appear  as  a  witness  against 
him,  and  would  use  his  influence  to  have  the  prosecution  dropped. 

The  judge  charged  the  jury  that  there  was  no  legal  foundation  for 
the  indictment,  as  it  charged  the  fraud  to  have  been  committed  on 
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Sowden,  who  had  not  been  defrauded,  as  all  the  partners  of  the  firm 
were  liable  to  him.  ...  To  hold  the  defendant  responsible  in  this 
view  of  the  question,  it  was  not  enough  that  defendant  had  nustaken 
the  law;  if  he  had  acted  honestly,  he  was  not  accountable;  but,  if 
in  his  communication  to  the  district  attorney  he  had  willfully  mis- 
stated or  suppressed  material  facts,  knowing  them  to  be  material,  he 
ought  to  be  held  responsible,  and  such  damages  should  be  awarded 
as  they  should  think  right  in  a  case  where  there  was  manifestly  evidence 
of  malice;  but  he  cautioned  them  to  lay  out  of  view  the  proof  of  un- 
reasonable severity  which  had  been  exercised  in  the  arrest  and  deten- 
tion of  the  plaintiff,  for  which  there  could  be  no  recovery  under  the 
declaration  in  the  cause.  The  jury  found  a  verdict  for  the  plaintiff 
for  $500,  which  the  defendant  moved  to  set  aside. 

J.  EUaworth  and  S.  Stevens,  for  the  defendant. 

C  Loveridge  and  R.  Bates,  for  the  plaintiff. 

By  the  Court,  Nelson,  C.  J.  The  material  question  here  is  whether 
want  of  probable  cause  in  the  criminal  proceedings  against  the  plaintiff 
was  sufficiently  established  on  the  trial  of  this  cause.  The  leading 
principles  involved  in  actions  for  malicious  arrest  and  prosecutions  have 
been  so  often  and  so  ably  discussed  both  in  England  and  this  country 
that  they  are  extremely  well  settled. 

1.  When  there  is  no  dispute  as  to  the  facts  relied  on,  the  question  of 
want  of  probable  cause  is  for  the  determination  of  the  Court.  ...  I 
confess  I  am  unable  to  say  there  was  a  want  of  probable  cause,  assum- 
ing all  the  facts  to  have  been  known  to  the  prosecutor  which  were 
disclosed  upon  the  trial.  Here  is  moral  guilt  enough.  .  .  .  The  goods 
were  obtained  by  the  false  representation  and  conduct  of  the  plaintiff 
by  a  suppression  of  the  truth,  and  therefore  not  exactly  within  the 
statute,  but  so  near  to  it  that  there  existed  a  reasonable  and  well- 
grounded  suspicion  of  guilt;  and  the  prisoner  might  better  congratu- 
late himself  upon  the  good  fortune  of  his  escape  from  conviction  of 
the  crime,  through  the  technicalities  of  the  law,  than  to  endeavor  to 
realize  a  profit  on  the  supposition  the  prosecution  was  commenced 
and  conducted  without  reasonable  foundation.  .  •  • 

2.  But,  while  I  am  of  opinion  this  action  for  a  malicious  prosecution 
cannot  be  maintained  upon  the  safe  and  established  principles  which 
govern  it,  I  should  regret  if  the  defendant  should  escape  without 
proper  responsibility  for  the  cruel,  unnecessary,  and  oppressive  manner 
in  which  he  caused  the  execution  of  the  warrant  of  the  Governor  of 
Vermont.  This  feature  in  the  case  has  undoubtedly  imparted  much 
of  the  importance  that  has  been  justly  attached  to  the  suit,  for  without 
it  I  cannot  think  an  action  for  a  malicious  prosecution  would  have 
been  thought  of.  An  action  for  trespass,  assault,  and  false  imprison- 
ment should  have  been  brought,  and  was  the  appropriate  remedy  for 
the  excess  of  authority  and  abuse  of  the  process.  •  •  .  The  declaration 
should  have  contained  a  count  for  the  abuse  of  the  process,  and  which 
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would  have  reached  this  particular  objectionable  conduct  of  the  defend- 
ant, so  highly  outrageous  and  indefensible.  The  Court  would  prob- 
ably yet  permit  a  count  to  be  added  covering  this  ground  of  action. 
On  the  whole,  I  am  of  opinion  that  a  new  trisl  should  be  granted,  the 
costs  to  abide  the  event. 

Mr.  Justice  Cowen  concurred. 

Mr.  Justice  Bkonson.  .  ,  .  Believing  that  the  jury  were  not  misled 
by  the  remarks  of  the  judge,  I  am  unable  to  concur  in  the  ord^  for 
a  new  trial.  Whereupon  the  Court  ordered  a  new  trial,  the  costs  to 
abide  the  event. 


986.    WHITE  V,  APSLEY  RUBBER  COMPANY 
Supreme  Judicial  Court  op  Massachusetts.    1902 

181  Mass.  339,  63  N.  E.  885 

Tort  with  two  counts  for  malicious  prosecution  and  two  for  abuse 
of  criminal  process.  Writ  dated  April  4,  1898.  At  the  trial  in  the 
Superior  Court  before  Blodgett,  J.,  it  appeared  that  the  plaintifi 
was  in  charge  of  a  boarding-house  belonging  to  the  president  of  the  de- 
fendant and  used  for  its  employees,  the  furniture  belonging  to  the  de- 
fendant; that  the  defendant  wished  to  remove  the  plaintiff  and  put 
in  his  place  a  family  named  Gray;  and  that  the  Grays  took  possession 
of  the  kitchen  and  proposed  to  make  use  of  the  cooking  stove,  where- 
upon the  plaintiff  took  the  stove  covers  and  carried  them  to  his  own 
room,  so  that  the  stove  could  not  be  used.  One  Bailey,  an  ag^it  of  the 
defendant,  procured  a  warrant  for  the  plaintiff's  arrest  on  the  charge 
of  wilfully  and  maliciously  injuring  personal  property  of  the  defendant 
by  the  removal  and  concealment  of  the  lids  or  covers,  of  a  certain  cooking 
stove.  The  plaintiff  was  arrested  by  an  officer  who  came  with  Bailey, 
and,  finally,  was  released  on  agreeing  to  move  out  (tf  the  house.  TUs 
he  did,  taking  his  family  and  belongings.  On  the  order  of  the  officer 
he  brought  back  the  stove  covers,  which  were  not  injured.  The  war- 
rant was  never  returned  into  Court,  and  no  further  proceedings  were 
had.  The  judge  ordered  a  verdict  for  the  defendant,  and  the  plaintiff 
alleged  exceptions,  which,  after  the  resignation  of  Blodqett,  J.,  were 
allowed  by  Fessenden,  J. 

C  F,  Choatey  Jr,,  for  the  plaintiff. 

6,  A.  A.  Pevey  (J.  T.  Joslin  with  him),  for  the  defendant. 

Barker,  J.  It  is  conceded  that  criminal  proceedings  were  begun 
against  the  plaintiff  by  a  sworn  complaint  made  to  a  trial  justice 
charging  that  the  plaintiff  had  willfully  and  maliciously  injured  the 
personal  property  of  the  defendant,  and  that  a  warrant  for  the  plain- 
tiff's arrest  was  issued  upon  the  complaint  and  placed  in  the  hands 
of  a  police  officer  who  then  went  to  the  house  where  the  plaintiff  was. 
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The  evidence  tended  to  show  that  the  plaintiff  was  arrested  upon  this 
warrant  at  the  house,  and  kept  under  arrest  for  some  minutes,  during 
which  he  went  with  the  officer  to  the  defendant's  office,  and  then 
returned  with  him  to  the  house^  and  that  he  was  not  released  from  the 
arrest  until  he  had  abandoned  a  claim  to  the  right  to  occupy  the  house, 
and  bad  left  it  finally,  taking  away  with  himself  and  his  wife  such 
goods  of  his  own  as  were  in  the  bouse  when  be  was  arrested.  The 
evidence  also  tended  to  show  that  the  defendant  caused  the  making 
of  the  complaint  and  the  arrest,  and  made  use  of  the  arrest  to  compel 
the  plaintiff  against  bis  will  to  abandon  a  claim  to  the  right  to  occupy 
the  bouse  and  to  compel  him  actually  to  withdraw  from  its  occupation. 
The  warrant  has  never  been  returned,  and  since  it  was  issued  there 
has  been  no  judicial  action  upon  the  complaint.  The  fact  that  the 
prosecution  has  not  been  terminated  bars  any  recovery  upon  the 
counts  for  malicious  prosecution.  Cardival  v.  Smith  [antey  No.  975]; 
Wood  V.  Graves  [ante.  No.  984].  See  Wilson  v.  Hale,  178  Mass.  111. 
But  that  fact  is  not  a  defence  to  the  counts  for  abuse  of  process. 
Wood  V.  Graves,  ubi  supra.  A  misuse  of  the  warrant  and  the  arrest 
to  compel  him  to  quit  the  house  and  relinquish  his  claim  to  the  right 
to  its  occupancy  would  give  him  a  right  of  action.  Exceptions  sus- 
tained. 


987.  PITTSBURG,  JOHNSTOWN,  EDENSBURG  &  EAST- 
ERN RAILROAD  COMPANY  v.  WAKEFIELD  HARDWARE 
COMPANY 

Supreme  Court  of  North  Carouna.    1905 

138  N.C.  174,  50  S.  E.  571 

Action  by  Pittsburg,  Johnstown,  Edensburg  &  Eastern  Railroad 
Company  against  Wakefield  Hardware  Company,  heard  by  Judge 
Henrt  R.  Bryan,  at  the  September  term,  1904,  of  the  Superior 
Court  of  Guilford  County.  This  is  an  action  to  recover  damages  for 
illegal  seizure  of  plaintiff's  cars.  The  defendant  demurred  to  the 
complaint,  the  demurrer  was  overruled,  and  the  defendant  appealed. 

L.  M,  Scott  and  J,  T.  Morehead,  for  the  plaintifiL 

Scales,  Taylor  &  Scales,  for  the  defendant. 

Brown,  J.  .  .  .  The  defendant  demurs  to  the  new  complaint,  filed 
as  a  consequence  of  the  former  decision  of  the  Court,  upon  the  follow- 
ing grounds:  1st.  The  complaint  does  not  allege  the  institution  of  the 
suit  or  proceedings  by  the  defendant  against  the  plaintiff  withotU 
probcAle  cause.  2d.  It  does  not  allege  malice  in  the  institution  of 
the  said  suit  or  proceeding.  3d.  It  does  not  allege  the  complete  iet" 
minaiion  of  said  suit  or  proceeding.  We  concur  with  the  Court  below 
in  overruling  the  demurrer. 
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It  is  not  necessary  to  consider  whether  this  action  is  one  for  damages 
for  malicious  prosecution.  ...  It  is  immaterial  whether  it  is  classified 
as  an  action  for  malicious  prosecution  or  an  action  for  abuse  of  legal 
process.  It  seems  to  us,  however,  that  it  more  properly  belongs  under 
the  latter  classification.  ...  A  malicious  prosecution  is  said  to  be 
one  in  which  the  motive  in  suing  out  the  process  is  a  wrongful  and 
malicious  one,  and  an  action  for  abuse  of  l^gal  process  is  where  the 
process  has  been  put  to  a  wrongful,  illegal,  and  unjustifiable  purpose. 
...  In  the  case  of  Grainger  v.  Hill,  33  E.  C.  L.  333,  Chief  Justice 
TiNDAL  notes  the  distinction  which,  he  says,  exists  between  an  action 
for  malicious  prosecution  or  arrest  and  one  for  abusing  the  process  of 
the  law.    He  says: 

'"This  is  an  action  for  abusing  the  process  of  the  law  by  applying  it  to  extort 
property  or  money  from  the  plaintiff,  and  not  an  action  for  a  malicious  proBe- 
cution,  in  order  to  support  which  latter  action  the  termination  of  the  previous 
proceeding  must  be  proved  and  the  absence  of  reasonable  and  probable  cause 
be  alleged  as  well  as  proved.  .  .  .  His  complaint  being  that  the  process  of  law 
has  been  abused,  to  effect  an  object  not  within  the  scope  of  the  prooeas,  it  is  im- 
material whether  the  suit  which  that  process  commenced  has  been  determined 
or  not,  or  whether  or  not  it  was  founded  on  reasonable  and  probable  cause." 

So  the  distinction  seems  to  be  well  taken  that,  in  an  action  for  wrong- 
ful and  unlawful  abuse  of  process  of  the  Court,  it  is  not  necessary  to 
allege  the  termination  of  the  proceeding.  .  .  .  The  case  of  Kirkhan  v. 
Coe,.  46  N.  C.  423,  was  an  action  on  the  case  for  wrongfully  suing  out 
an  attachment.    In  that  case  Judge  Pearson  says: 

...  ''To  maintain  an  action  like  the  present  it  is  sufficient  to  show  a  want  of 
probable  cause.  ...  To  maintain  an  action  for  malicious  prosecution  both  a 
want  of  probable  cause  and  malice  must  be  shown.  .  .  .  When  one  in  the  as- 
sertion of  a  civil  right  resorts  to  an  extraordinary  process  without  probable 
cause,  and  thereby  injures  his  neighbor,  there  is  no  ground  of  public  policy 
upon  which  to  excuse  him."  .  .  . 

We  will  not  undertake  to  reconcile  the  difference  in  the  language  used 
by  Chief  Justice  Tindal  and  Chief  Justice  Pearson  in  regard  to 
probable  cause.  We  will,  of  course,  follow  the  decision  of  our  own 
Court,  and  hold  (1)  that  in  an  action  for  damages  for  a  nuilicious 
prosecution  it  is  necessary  to  allege  and  prove  malice,  a  want  of  prob- 
able cause,  and  that  the  prosecution  has  terminated;  and  (2)  that  in 
an  action  for  damages  for  abuse  of  legal  process  it  is  necessary  to  allege 
and  prove  a  want  of  probable  cause,  but  not  necessary  to  allege  or  prove 
malice  or  that  the  proceeding  has  terminated,  in  order  to  recover  actual 
damages.  .  •  . 

In  the  case  before  us  the  facts  set  forth  in  the  complaint  are  such 
that,  if  true,  the  law  will  infer  both  malice  and  a  want  of  probable 
cause  from  them,  and  they  are  tantamount  to  specific  allegations  of 
malice  and  want  of  probable  cause.    It  appears  from  the  ccMnplaint 
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that  the  defendant  held  a  debt  against  the  N.  C.  Coal  &  Coke  Com- 
pany for  S416,  and  that  in  order  to  collect  the  said  debt  the  de- 
fendant, the  Wakefield  Hardware  Company,  instituted  an  action  to 
recover  it  from  the  Coal  &  Coke  Company  and  from  this  plaintiff, 
the  defendant  well  knowing  that  the  plaintiff  did  not  owe  it  a  penny. 
The  plaintiff  further  alleges  that,  in  order  to  extort  this  money  from 
the  plaintiff,  the  defendant  caused  a  warrant  of  attachment  to  be 
issued  in  the  said  proceeding  and  caused  the  plaintiff's  cars  to  be 

seized  and  held  until  the day  of  April,  1903,  thus  depriving 

the  plaintiff  of  the  use  of  its  cars  for  more  than  two  years.  The 
plaintiff  further  says  that  at  the  April  term,  1903,  of  Guilford  Superior 
Court,  a  judgment  of  nonsuit  was  entered  in  said  action  as  to  this 
plaintiff,  and  the  defendant,  the  Wakefield  Hardware  Company, 
obtained  judgment  for  the  amount  of  its  debt  against  the  N.  C.  Coal 
&  Coke  Company.  The  complaint  alleges  that  said  seizure  of  the 
plaintiff's  cars  was  wanton,  willful,  reckless,  uncalled  for,  and  was 
made  for  the  purpose  of  coercing  the  plaintiff  to  pay  this  money  which 
it  did  not  owe,  the  defendant  believing  and  hoping  that  this  plaintiff 
to  avoid  the  expense  of  a  lawsuit  and  the  loss  of  the  use  of  its  cars, 
which  were  worth  ten  times  the  amount  of  the  debt  claimed,  would 
pay  the  debt  owing  by  the  Coal  &  Coke  Company.  These  allegations, 
as  we  have  said,  are  tantamount  to  allegations  both  of  malice  and 
want  of  probable  cause.  There  is  no  special  virtue  in  that  particular 
form  of  expression.  .  .  .  The  allegation,  and  proof  sustaining  it,  that 
the  defendant  at  the  time  it  caused  the  attachment  to  issue  knew  that 
the  plaintiff  did  not  owe  it  anything,  is  equivalent  to  an  allegation 
and  proof  of  want  of  probable  cause,  and  such  proof  would  entitle 
plaintiff  to  recover  actual  damages.  If  the  plaintiff  should  go  further 
and  satisfy  the  jury  that  the  attachment  was  sued  out  by  the  defend- 
ant wantonly,  recklessly,  and  willfully,  for  the  purpose  of  coercing  the 
plaintiff  to  pay  money  it  did  not  owe,  that  would  be  equivalent  to 
proof  of  malice,  for  the  law  would  infer  malice  from  such  facts,  and 
the  plaintiff  would  thereby  lay  the  foundation  to  recover  punitive 
damages  if  the  jury  should  find  that  the  attachment  was  maliciously 
sued  outy  and  should  see  fit  to  award  them.    The  judgment  is  affirmed. 


988.  McCLENNY  t.  INVERARITY. 
Supreme  Court  of  Kansas..    1909 

80  Kan.  569,  103  Pac,  82 

Error  from  Jeffeison  District  Court.  Marshall  Gephart,  J. 
Opinion  filed  July  3,  1909.    Reversed. 

The  plaintiff,  Henry  McClenny,  sued  the  defendants,  Inverarity 
and  Dediick,  for  damages  for  conspiracy,  abuse  of  process,  false  im- 
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prisonmenty  intimiclatioiiy  and  extortion,  whereby  they  obtained  from 
him  a  sum  of  money.  The  plaintiff  had  given  to  Inverarity  a  note 
for  $175,  secured  by.  a  chattel  mortgage  given  and  recorded  in  Jefferson 
County,  where  the  parties  then  lived.  Afterward  the  plaintiff  moved 
to  Gove  County,  taking  with  him  the  mortgaged  property,  contrary 
to  a  stipulation  in  the  mortgage  that  it  should  remain  in  Jefferson 
County.  Inverarity  demanded  payment,  and  received  a  part  of  the 
amount,  leaving  about  S145  due.  Some  time  after  this  he  made 
complaint  before  a  justice  of  the  peace  in  Jefferson  County  against 
the  plaintiff  for  fraudulently  disposing  of  the  mortgaged  property, 
and  caused  a  warrant  for  his  arrest  to  be  placed  in  the  hands  of  de- 
fendant Dedrick,  who  proceeded  to  Gove  County  to  make  the  arrest 
Dedrick  secured  the  assistance  of  a  local  constable,  armed  with  a 
revolver.  They  found  the  plaintiff  with  his  team  in  the  street,  and 
Dedrick  told  him  that  he  had  a  warrant  for  him;  that  it  was  for  a 
very  grave  charge, — for  moving  mortgaged  property, — ^but  that  there 
was  a  way  out  of  it.  The  plaintiff  asked  Dedrick  whtft  that  way  was, 
and  was  told  that  the  county  attorney  had  demanded  that  the  con- 
stable should  bring  him  or  $250  in  money.  .  .  •  The  plaintiff  arranged 
for  the  money  with  Mr.  Heiney,  who  gave  his  check  to  Dedrick  for 
$250,  made  payable  to  the  order  of  the  justice  of  the  peace  who  had 
issued  the  warrant.  Dedrick  promised  to  send  an  itemized  account 
of  the  note  and  costs,  and  the  balance  of  the  $250,  if  any  should  remain. 
He  said  that  his  mileage  would  be  about  $70.  Dedrick  thereupon 
released  the  plaintiff,  returned  to  Jefferson  County,  and  handed  the 
check  to  the  justice  for  his  indorsement.  This  indorsement  having 
been  made,  Inverarity  drew  the  money  upon  the  check,  paid  the 
constable  the  amount  claimed  by  him  as  costs  and  fees,  paid  the  jus- 
tice $5  costs,  and  retained  the  amount  claimed  to  be  due  upon  the 
note,  which  he  marked  ''paid"  and  mailed  to  the  plaintiff.  No  state- 
ment was  sent  to  the  plaintiff,  nor  was  any  balance  of  the  money  re- 
turned. The  county  attorney  testified  that  he  drew  the  complaint 
after  consultation  with  Inverarity,  but  that  he  did  not  authorize  any 
adjustment  of  the  matter,  and  did  not  direct  the  constable  to  bring 
back  McClenny  or  the  money.  The  plaintiff  consulted  with  an  attor- 
ney after  the  check  had  been  given  and  before  Dedrick  left  Gove 
County.  No  steps  were  taken  by  him  or  by  Heiney  to  stop  this 
payment. 

The  trial  Court  sustained  a  demurrer  to  the  plaintiff's  evidence, 
showing  substantially  the  foregoing  facts.  The  plaintiff  brings  the 
case  here  for  review. 

D,  H.  Morse  and  Henry  Keeler,  for  the  plaintiff  in  error. 

H.  N.  Caaebier,  for  the  defendants  in  error.  The  opinion  of  the 
Court  was  delivered  by 

Benson,  J.  The  evidence  disclosed  the  fact  that  a  warrant  for  the 
arrest  of  the  plaintiff  upon  a  criminal  charge  was  used  to  collect  a 
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debt,  and,  it  seems,  to  extort  an  additional  amount.  The  justification 
suggested  is  that  the  prosecution  was  begun  by  advice  of  the  county 
attorney,  and  that  the  warrant  was  good  upon  its  face.  Whatever 
the  original  motive  may  have  been,  the  subsequent  conduct  of  the 
defendants  reveals  an  abuse  of  the  process.  The  prompt  suggestion 
of  the  constable,  after  first  impressing  the  plaintiff  with  the  gravity  of 
the  supposed  offense,  that  there  is  a  way  out,  was  such  a  publication 
of  the  motive  to  extort  money  as  to  warrant  the  inference  that  this 
was  the  real  purpose  of  the  proceeding, — a  purpose  condemned  alike 
by  the  law  and  good  morals.  A  display  of  force  was  used  to  intimi- 
date, not  to  enforce  obedience  to  the  arrest,  for  no  opposition  had 
appeared.  The  participation  of  the  complaining  witness  in  this  wrong- 
ful conduct  might  have  been  inferred  by  the  jury  from  the  circum- 
stances proved.  The  justice's  authority  appears  to  have  been  used 
only  so  far  as  was  necessary  to  accomplish  this  end.  After  the  money 
had  been  received,  that  authority  was  ignored,  and  the  writ  was  not 
returned  nor  the  costs  taxed.  The  rights  of  the  alleged  criminal,  as 
well  as  of  the  public,  were  disregarded.  Supposed  mileage  to  the 
amount  of  S70,  and  some  other  costs,  so  called,  were  paid  to  ^e  con- 
stable by  Inverarity,  and  thus  the  S250,  less  the  $5  paid  to  the  justice, 
was  divided  between  the  defendants.  .  .  . 

It  is  argued  that  the  defendants  are  protected  because  the  process 
was  valid  upon  its  face.  An  officer  is  protected  by  valid  process  only 
when  he  uses  it  for  a  legitimate  purpose  in  executing  its  mandate, 
but  it  is  not  a  protection  for  extortion  or  other  abuses.  (1  Cooley, 
Torts,  3d  ed.,  354.) 

''Two  elements  are  necessary  to  an  action  for  malicious  abuse  of  legal  process: 
first,  the  existence  of  an  ulterior  purpose;  and,  second,  an  act  in  the  use  of  the 
process  not  proper  in  the  regular  prosecution  of  the  proceeding.  Regular  and 
legitimate  use  of  process,  though  with  a  bad  intention,  is  not  a  malicious  abuse 
of  process."    (1  Cooley,  Torts,  3d  ed.,  355.) 

The  evidence  shows  that  the  warrant  was  used  to  extort  money 
and  not  to  bring  the  alleged  offender  before  the  magistrate,  to  break 
the  law  and  not  to  enforce  it,  and  the  evidence  tended  to  show  that 
this  was  the  purpose  for  which  the  warrant  was  obtained.  That  it 
was  regular  upon  its  face  is  no  protection  against  the  consequences  of 
such  wrongful  conduct.  The  demurrer  to  the  evidence  should  have 
been  overruled.  The  judgment  is  therefore  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Section  3.    Process  obtained  Contrary  to  Lavsfvl  Procedure 

(Void  Process) 

089.  Casx  of  thb  Marshalsea.  (1613.  10  Co.  Rep.  68,  76.)  ...  It 
was  resolved  that  the  action  well  lies  against  the  defendants.  And  a  difference 
was  taken.    When  a  Court  has  jurisdiction  of  the  cause,  and  proceeds  ''inverso 
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ordine"  or  erroneously,  there  the  party  who  sues,  or  the  offioer  or  minister  c^ 
the  court  who  executes  the  precept  or  process  of  the  Court,  no  action  lies  against 
them.  But,  when  the  Court  has  not  jurisdiction  of  the  cause,  there  the  whole 
proceeding  is  "coram  non  judice/'  and  actions  will  lie  against  them  without 
any  regard  of  the  precept  or  process. 

And  therefore  the  said  rule  dtedby  the  other  side,  "Qui  jussu  judicis  aliquod 
fecerit"  (but  when  he  has  no  jurisdiction,  non  est  judex)  "non  videtur  dolo  malo 
fecisse,  quia  parere  necesse  est,"  was  well  allowed;  but  it  is  not  of  necessity 
to  obey  him  who  is  not  judge  of  the  cause,  no  more  than  it  is  a  mere  stranger. 
For  the  rule  is,  "Judicium  a  non  suo  judice  datum  nullius  est  momentL" 

990.     PARSONS  v.  LOYD 
Common  Bench.    1772 

3  WiJLs.  341 

Trespasses  and  false  imprisonment:  the  defendant  pleaded  not 
guilty  as  to  all  but  the  imprisonment;  and,  as  to  the  imprisonment, 
he  pleaded  that  the  plaintiff  ought  not  to  have  his  action  against  him, 
because  he  says  that  on  such  a  day  in  Trinity  Term,  1771,  he  the 
said  Loyd  sued  forth  out  of  the  court  of  the  Bench  here  a  capias  ad 
respondendum,  directed  to  the  then  sheriff  of  M.,  whereby  the  King 
oonmianded  the  said  sheriff  that  he  should  take  the  said  Parsons,  so 
that  he  might  have  his  body  before  his  justices  at  Westminster  in  eight 
days  of  Saint  Hilary,  etc.  (setting  forth  the  writ).  .  .  .  By  virtue  of 
which  said  writ  the  said  sheriff  made  his  warrant  in  writing  to  A.  B. 
and  C.  D.,  his  bailiffs,  by  virtue  whereof  they  gently  laid  their  hands 
on  Parsons  and  arrested  him,  and  detained  him  in  prison  at  the  suit 
of  Loyd  for  want  of  bail,  during  the  time  in  the  declaration  as  it  was 
lawful  to  do,  which  are  the  same  trespass  and  imprisonment  above 
supposed  to  be  done  by  the  defendant  Loyd,  etc.,  and  this  he  is  ready 
to  verify,  wherefore,  etc. 

The  plaintiff  replied,  and  admitted  that  the  capias  was  sued  out 
in  Trinity  Term,  1771,  and  returnable  in  Hilary  Term,  1772,  and  ad- 
mitted all  the  facts  alleged  in  the  plea;  but  the  plaintiff  further  says 
that,  afterwards,  this  Court,  upon  motion,  discharged  and  set  aside 
the  said  writ  of  capias  ad  respondendum,  for  irregularity,  the  same 
writ  bearing  teste  in  Trinity  Term,  and  being  made  returnable  in 
Hilary  Term  following  (so  that  all  Michaelmas  Term  intervened  be- 
tween the  teste  and  return  thereof) ;  wherefore  the  plaintiff  says  that 
the  defendant  Loyd  of  his  own  wrong  conm[iitted  the  trespass,  and 
imprisoned  the  plaintiff  as  in  his  declaration  is  alleged,  and  this,  etc, 
wherefore  he  prays  judgment  and  his  damages,  etc.  The  defendant 
demurred  to  this  repUcation,  generally,  and  the  plaintiff  joined  in 
demurrer. 

Serjeant  Walker,  tor  the  defendant,  first  insbted  .  .  .  that,  although 
the  writ  might  be  erroneous  (which  he  did  not  admit),  yet  he  said 
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erroneous  process  is  a  good  excuse  for  any  legal  act  done  under  it, 
while  it  stands  unreversed.  .  .  • 

Serjeant  Glynn,  for  the  plaintiff.  The  capias  ad  respondendum 
bearing  teste  in  Hilary  Term,  and  being  returnable  in  Trinity  Term 
following,  was  merely  void,  for  every  capias  ought  to  be  returnable 
the  ensuing  term;  for  the  mischief  which  otherwise  might  befall  the 
prisoner,  to  be  kept  always  in  prison.  Cro.  Eliz.  467,  Dier  175  a. 
The  question  therefore  in  this  case  is  whether  a  plaintiff  who  hath 
sued  out  a  capias  that  is  wholly  void  and  consequently  irregular  can 
justify  an  arrest  under  such  void  and  irregular  writ.  There  b  a  very 
great  difference  between  an  irregular  process  and  an  erroneous  process: 
the  suing  out  an  irregular  process  is  the  act  of  the  party  himself,  for 
which  he  shall  be  answerable;  but  the  awarding  erroneous  process 
is  the  act  of  the  Court;  trespass  vi  et  armis  is  the  proper  action  in 
this  case.  ... 

Lord  Chief  Justice  De  Grey.  This  is  not  a  new  question;  the 
capias  ad  respondendum  being  tested  in  Trinity  Term,  and  returnable 
in  Hilary  Term  next  following,  is  void,  and  a  mere  nullity.  • . .  Parsons, 
the  now  plaintiff,  has  been  illegally  imprisoned  under  color  of  a  writ 
sued  out  against  him,  which  is  a  mere  nullity;  he  has  been  unlawfully 
injured,  and  must  have  a  remedy.  But  he  has  none  against  the  of&cer, 
who  is  not  to  exercise  his  judgment  touching  the  validity  of  the  process 
in  point  of  law,  but  is  obliged  to  obey  the  command  of  the  courts  at 
Westminster  or  other  superior  courts  having  general  jurisdiction,  and 
he  may  justify  imder  the  writ,  although  it  be  void.  .  .  . 

That  this  action  well  lies  against  Loyd,  the  party  himself  who  sued 
out  this  void  writ,  is  clear.  .  .  .  There  is  a  great  difference  between 
erroneous  process  and  irregular  (that  is  to  say  void)  process;  the 
first  stands  valid  and  good  imtil  it  be  reversed,  the  latter  is  an  ab- 
solute nullity  from  the  beginning.  The  party  may  justify  under  the 
first  until  it  be  reversed;  but  he  cannot  justify  under  the  latter, 
because  it  was  his  own  fault  that  it  was  irregular  and  void  at  first. . . . 

Gould,  J.  I  am  of  the  same  opinion.  .  .  .  Certainly  the  now 
defendant  Loyd,  who  was  the  plaintiff  in  the  writ  which  was  a  nullity, 
and  which  she  sued  out  by  her  attorney,  should  have  employed  a  more 
skillful  and  diligent  attorney,  for  the  act  of  the  attorney,  in  point  of 
law,  in  this  case  is  the  act  of  the  party,  the  client.  .  .  . 

BiACKSTONE,  J.    I  am  of  the  same  opinion. 

Nares,  J.  I  am  of  the  same  opinion.  Every  plaintiff  sues  out 
process  at  his  peril.  •  .  •  JvdgmenJt  for  the  plmntiff. 


991.  Barker  v,  Braham.  (1773.  3  Wils.  368,  376.)  Db  Gret,  L.  O.  J. . . . 
The  question  is  whether  an  action  of  trespass  vi  et  armis  can  be  maintained 
against  Mr.  Norwood,  the  attorney,  as  well  as  against  Mrs.  Braham,  his  client, 
for  wrongfully  and  illegally  causing  the  now  plaintiff,  Mrs.  Barker,  to  be  im- 
priflpned.  •  •  •  It  is  certain  the  plaintiff  has  received  great  injury  in  her  per« 
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son  and  liberty,  because  she  hath  been  imprisoned  by  and  under  color  of  a  capias 
ad  satisfaciendum  illegally  taken  out  against  her,  which  is  the  same  thing  as  if 
such  writ  had  never  been  taken  out  at  all.  .  .  .  But  it  is  said,  "Here  is  no  injury 
done  by  Mr.  Norwood,  the  attorney;  for  he  acting  as  such  is  only  a  servant  to 
his  client;  and  by  suing  out  the  ca.  fa.  and  delivering  it  to  Armstrong,  the 
8heri£f's  officer,  and  ordering  him  to  take  and  arrest  Mrs.  Barker  thereupon, 
he  only  acted  as  a  medium  or  instrument  by  the  direction  of  his  client  or  the 
command  of  the  court."  In  answer  to  this  all  the  books  say  that  all  are  prin- 
dpals  in  trespass.  Co.  lit.  57  a,  2  Inst.  183.  Procuring,  commanding,  aiding, 
or  assisting,  makes  one  a  trespasser.  ...  To  apply  what  is  said  and  laid  down 
in  the  books  upon  this  subject  to  the  present  case;  they  say  whoever  procures, 
commands,  assists,  assents,  etc.,  is  a  trespasser;  here  the  client  commands 
the  attorney,  the  attorney  actually  commands  the  sh«!iff's  officer;  the  teal 
commander  is  the  attorney,  the  nominal  commander  is  the  plaintiff  in  the 
action,  so  attorney  and  client  are  both  principals. 

9d2.  Revised  Statutes  of  Illinois.  (1874.  Ch.  11.)  AUachmenis,  . .  . 
§1.  In  any  court  of  record  having  competent  jurisdiction,  a  creditor  may 
have  an  attachment  against  the  property  of  his  debtor,  or  that  of  any  one  or 
more  of  several  debtors,  when  the  indebtedness  exceeds  $20,  in  any  one  of  the 
following  cases: 

First.    Where  the  debtor  is  not  a  resident  of  this  State. 

Second.  When  the  debtor  conceals  fiimself  or  stands  in  defiance  of  an  officer, 
80  that  process  cannot  be  seiVed  upon  him. 

Third.  Where  the  debtor  has  departed  from  this  State  with  the  intention  of 
having  his  effects  removed  from  this  State. 

Fourth.  Where  the  debtor  is  about  to  depart  from  this  State  with  the  in- 
tention of  having  his  effects  removed  from  this  State. 

Pifth.  Where  the  debtor  is  about  to  remove  his  property  from  this  State 
to  the  injury  of  such  creditor. 

Sixth.  Where  the  debtor  has,  within  two  years  preceding  the  filing  of  the 
affidavit  required,  fraudulently  conveyed  or  assigned  his  effects,  or  a  part  thereof, 
so  as  to  hinder  or  delay  his  creditors. 

Seventh.  Where  the  debtor  has,  within  two  years  prior  to  the  filing  of  such 
affidavit,  fraudulently  concealed  or  disposed  of  his  property  so  as  to  hinder  or 
delay  his  creditors. 

Eighth.  Where  the  debtor  is  about  fraudulently  to  conceal,  assign,  or  other- 
wise dispose  of  his  property  or  effects,  so  as  to  hinder  or  delay  his  creditors. 

Ninth.  Where  the  debt  sued  for  was  fraudulently  contracted  on  the  part  of 
the  debtor.  .  .  . 

§  2.  To  entitle  a  creditor  to  such  a  writ  of  attachment,  he  or  his  agent  or 
attorney  shall  make  and  file  with  the  clerk  of  such  Court  an  affidavit  setting 
forth  the  nature  and  amount  of  the  indebtedness,  after  allowing  all  just  credits 
and  set-offs,  and  any  one  or  more  of  the  causes  mentioned  in  the  preceding 
section,  and  also  stating  the  place  of  residence  of  the  defendants,  if  known,  and, 
if  not  known,  that  upon  diligent  inquiry  the  affiant  has  not  been  able  to  ascer- 
tain the  same.  .  .  . 

§  4.  Before  granting  an  attachment,  as  aforesaid,  the  derk  shall  take  bond 
and  sufficient  security,  payable  to  the  defendant  against  whom  the  writ  is  to 
be  issued,  in  double  the  sum  sworn  to  be  due,  conditioned  for  satisfying  all  costs 
which  may  be  awarded  to  such  defendant,  or  to  any  others  interested  in 
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proceedings,  and  all  damages  and  costs  which  shall  be  recovered  against  the 
plaintiff,  for  wrongfully  suing  out  such  attachment, — which  bond,  with  affidavit 
of  the  party  complaining,  or  his  agent  or  attorney,  shall  be  filed  in  the  office 
of  the  derk  granting  the  attachment.  Every  attachment  issued  without  a 
bond  and  affidavit  taken  is  hereby  declared  illegal  and  void,  and  shall  be  dis- 
missed. 

Ibid.,  c.  38,  §§  347-350.    Arrest  m  Criminal  CoMe;    [Printed  potty  as  No. 
1049.] 

993.    BRYAN  «.  CONGDON 
United  States  Circuit  Court  op  Appeals.    1898 

86  Fed,  221 

In  error  to  the  Circuit  Court  of  the  United  States  for  the  District 
of^Kansas.  This  was  an  action  for  false  imprisonment.  The  defend- 
ant in  error  instituted  suit  by  attachment  against  the  plaintiff  in  error 
in  the  District  Court  of  Harvey  County,  Kansas,  to  recover  the  sum 
of  $1,167.51  for  money  had  and  received.  In  connection  therewith  he 
filed  with  the  clerk  of  said  Court  his  affidavit  and  bond  for  a  civil 
order  of  arrest,  as  provided  by  the  statute  of  Kansas,  in  which  it  was 
charged,  inter  alia,  that  the  debt  in  question  was  fraudulently  con- 
tracted. Thereupon  the  clerk  issued  a  warrant  of  arrest,  upon  which 
the  defendant  therein  (plaintiff  here)  was  taken  into  custody  by  the 
sheri£F,  and  in  default  of  bail  lodged  in  jail,  where  he  was  so  imprisoned 
from  tiie  18th  day  of  August,  1893,  until  the  19th  day  of  December, 
1893,  at  which  last  date  he  was  taken  from  jail  by  the  sheriff  and 
brought  before  the  District  Court  aforesaid  to  attend  upon  the  hear- 
ing of  a  motion  filed  in  his  behalf  to  set  aside  said  writ  of  arrest,  and 
to  attend  upon  a  trial  of  the  merits  of  the  cause.  This  motion  was 
denied,  and  judgment  rendered  against  him  for  the  sum  of  S866.78. 
In  default  of  payment  of  said  judgment  he  was  again  imprisoned  at 
the  instance  of  the  defendant  in  error  until  May  19,  1894,  when,  with- 
out the  solicitation  or  inducement  of  any  of  the  officials  of  said  county, 
the  defendant  in  error  made  another  affidavit  before  a  justice  of  the 
peace,  charging  the  plaintiff  in  error  with  embezzling  the  same  prop- 
erty for  which  the  judgment  was  rendered.  The  justice  of  the  peace 
bound  him  over  under  this  charge  for  his  appearance  before  said  Dis- 
trict Court  to  answer  thereto.  He  gave  bail  bond  under  this  charge, 
and  was  set  at  liberty.  Thereupon  the  defendant  in  error  persuaded 
and  induced  the  sheriff,  without  any  additional  process  or  authority, 
to  rearrest  the  plaintiff  in  error,  and  place  him  in  jail,  under  the  origi- 
nal arrest  proceedings.  On  writ  of  error  to  the  Supreme  Court  the 
action  of  the  District  Court  in  refusing  to  discharge  him  on  said  motion 
was  reversed,  and  the  order  of  arrest  was  vacated  for  irregularity. 
During  the  pendency  of  the  petition  in  error  aforesaid  in  the  Supreme 
Court,  and  before  it  was  determined,  he  applied  to  the  Supreme  Court 
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for  a  writ  of  habeas  corpus  to  discharge  him  from  the  reincarceration 
made  after  the  sheriff  had  once  taken  him  out  of  jail  for  said  hearing 
before  the  justice  of  the  peace.  The  writ  was  granted,  and  he  was 
discharged  by  the  Supreme  Court,  which  had  held  that  the  affidavit 
for  arrest  in  the  original  proceeding  was  insufficient,  in  that  it  did  not 
state  facts  sufficient  to  authorize  the  warrant. 

To  the  petition  in  this  present  action  for  damages  the  defendant  in 
error  demurred,  on  the  principal  ground  that  the  petition  ''does  not 
state  facts  sufficient  to  constitute  a  cause  of  action/'  The  Court 
sustained  the  demurrer  and  dismissed  the  action.  To  reverse  this 
judgment,  the  plaintiff  prosecutes  his  writ  of  error. 

A.  L.  Greene,  for  plaintiff  in  error. 

C,  S.  Bowman  {Charles  Bucher,  on  the  brief),  for  defendant  in  error. 

Before  Sanborn  and  Thayer,  Circuit  Judges,  and  Philips,  District 
Judge.  Philips,  District  Judge  [after  stating  the  facts  as  above]. 
The  established  law  lying  at  the  foundation  of  this  action  is  this: 

(1)  If  a  person  has  been  arrested  and  imprisoned  under  color  of 
legal  process  which  is  thereafter  set  aside  for  irregvlarUy^  the  person 
who  set  that  process  in  motion  is  responsible  in  damages  to  him  upon 
whom  the  indignity  and  deprivation  of  liberty  have  been  visited.  .  .  . 
He  who  causes  void  or  irregular  process  to  be  issued,  whereby  injury 
comes  to  another  against  whom  it  is  enforced,  is  liable  in  damages 
therefor,  (a)  Where  the  process  is  tJotrf,  the  right  of  action  for  the 
injury  attaches  when  the  wrong  is  committed,  and  no  judgment  vacat- 
ing the  process  is  required.  .  .  .  Void  process  is  defined  to  be  such  as 
was  issued  without  power  in  the  Court  to  award  it,  or  which  the  Court 
has  not  acquired  jurisdiction  to  issue  in  the  particular  case,  or  which 
fails  in  some  material  respect  to  comply  with  the  requisite  form  of 
legal  process.  (6)  Process,  however,  which  a  Court  had  general  juris- 
diction to  award,  but  which  is  irregular  by  jeason  of  non-performance 
by  the  party  procuring  it  of  some  preliminary  requisite,  or  the  exbt- 
ence  of  some  fact  not  disclosed  in  his  application  therefor,  must  be 
regularly  vacated  or  annulled  by  an  order  of  Court  befbre  an  action 
can  be  maintained  for  damages  occasioned  by  its  enforcement.  In 
such  cases  the  process  is  considered  the  act  of  the  party,  and  not  that 
of  the  Court,  and  he  is  therefore  made  liable  for  the  consequences  of 
his  act.  Irregular  process  is  such  as  a  Court  has  general  jurisdiction 
to  issue,  but  which  is  unauthorized  in  the  particular  case  by  reason 
of  the  existence  or  non-existence  of  some  fact  or  circumstance  render- 
ing it  improper  in  such  a  case. 

(2)  But,  where  the  process  is  set  aside  for  mere  error  committed  by 
the  Court  in  the  progress  of  the  action  (in  contradistinction  to  irr^ular 
or  void  process),  no  responsibility  may  attach  to  him  who  caused  its 
issue.  ...  "In  the  one  case  a  man  acts  irregularly  and  improperly, 
without  the  sanction  of  any  law,  and  he  therefore  takes  the  conse- 
quences of  his  own  unauthorized  act.    But,  where  he  relies  on  the 
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judgment  of  a  competent  Court,  he  is  protected."  1  Addison,  Torts, 
151.  .  .  .  EiFor,  as  thus  applied,  consists  in  non-confonnity  to  the  rules 
of  procedure  in  an  action  which  the  Court  is  authorized  to  hear,  but 
not  affecting  any  jurisdictional  fact  which  can  be  taken  advantage 
of  only  by  appeal  or  motion  in  the  original  action.  It  will  be  found, 
on  examination  of  well-considered  cases,  that  where  the  Courts  have, 
in  a  case  akin  to  this,  held  that  no  action  for  damages  for  arrest  and 
false  imprisonment  will  lie,  it  was  predicated  of  the  fact  that  the  arrest 
was  made  under  legal  process  issued  by  some  Court  or  officer  of  the  law 
invested  with  judicial  power  in  the  first  instance  to  pass  upon  and 
decide  whether  or  not  the  jurisdictional  facts  are  presented  in  the  appli- 
cation to  warrant  the  issuance  of  the  writ.  .  .  .  Miller  v,  Munson,  34 
Wis.  579;  Murdock  v.  Killips,  65  Wis.  622,  28  N.  W.  66;  Loder  v. 
Phelps,  13  Wend.  46;  Bowman  v.  Russ,  6  Cow.  234;  Hauss  v.  Kohlar, 
25  Kan.  644.  ... 

Applying  these  established  rules  of  law  to  the  case  under  review, 
how  can  the  conduct  of  the  defendant  in  pursuing  the  plaintiff  as  he 
did  be  justified  in  law?  An  examination  of  the  Constitution  and 
statutes  of  Kansas  satisfies  us  that  the  clerk  of  the  District  Court 
who  issued  the  warrant  of  arrest  was  not  clothed  with  any  judicial 
power.  His  functions  in  this  matter  were  simply  ministerial.  .  .  • 
Bryan  v.  Congdon,  54  Kan.  109,  37  Pac.  1009.  Mi,  Justice  Brewer 
said: 

'"The  clerk  performs  no  other  function  than  that  of  approving  and  filing  the 
bond,  filing  the  affidavit,  and  issuing  the  order  of  arrest.  The  control  of  pro- 
ceedings, so  far  as  discretion  is  concerned,  is  with  the  judge." 

Therefore,  the  issuance  of  the  writ  by  the  clerk  of  the  District  Court 
is  merely  a  perfunctory  act  on  his  part,  and  he  is  neither  required  nor 
expected  to  bring  to  bear  upon  it  the  eye  of  judicial  investigation.  .  .  • 
The  conduct  of  the  defendant  in  pursuing  the  plaintiff,  as  disclosed 
by  the  petition,  is  entitled  to  little  sympathy,  as  he  manifested  the 
spirit  of  revenge,  if  not  of  persecution.  As  if  himself  aware  that  the 
first  writ  of  arrest  was  insufficient  to  justify  the  imprisonment  of  the 
plaintiff,  he  swore  out  another  warrant,  charging  him  with  embezzle- 
ment of  the  same  property  for  which  he  had  obtained  judgment,  and 
had  him  brought  from  jail  to  answer  thereto.  And,  when  he  had 
placed  upon  plaintiff  the  burden  of  fumislung  a  bond  to  prevent  his 
recommitment  to  jail,  he  pursued  him  further  by  indudng  the  sheriff, 
without  any  new  process  of  law,  to  go  upon  the  plaintiff,  and  again 
subject  him  to  the  ignominy  of  incarceration  in  jail,  and  compelled 
him  to  incur  the  trouble  and  expense  of  applying  to  the  Supreme 
Court  of  the  State  for  protection  by  the  writ  of  habeas  corpus. 

Since  the  concession  of  Magna  Charta  it  has  been  one  of  the  canons 
of  personal  privilege  of  the  citizen  that  the  sovereign  himself  shall 
neither  "go  upon  nor  send  upon"  him  without  due  process  of  law. 
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Certainly  this  vital  principle  has  lost  none  of  its  virtue  in  the  progress 
of  Anglo-Saxon  civilization.  The  judgment  of  the  Circuit  Court  is 
reversed,  and  the  cause  is  remanded  for  further  proceedings  in  con- 
formity with  this  opinion. 


994.    FELD  «.  LOFTIS 
Supreme  Court  of  Illinois.    1909 

240  /«.  105,  88  JV.  E,  281 

Writ  of  error  to  the  Appellate  Court  for  the  First  District;  heard 
in  that  Court  on  writ  of  error  to  the  Circuit  Court  of  Cook  County; 
the  Hon.  John  Gibbons,  Judge,  presiding.  This  writ  of  error  was 
prosecuted  to  reverse  a  judgment  of  the  Appellate  Court  reversing 
a  judgment  of  the  Circuit  Court  of  Cook  County  for  $1,500,  recovered 
by  the  plaintiff  in  error  against  defendants  in  error  for  false  imprison- 
ment. The  declaration  consisted  of  three  counts,  each  alleging  that 
the  defendants  caused  the  plaintiff  to  be  seized  and  imprisoned  for 
twenty-four  hours  against  her  will  and  contrary  to  law.  The  last 
two  counts  averred  the  imprisonment  to  have  been  in  the  county  jaU 
of  Cook  County,  and  alleged  special  grounds  of  damage.  The  tran- 
script shows  an  action  of  replevin  begun  against  Mrs.  Joseph  J.  Feld 
by  the  filing  of  an  affidavit  of  the  plaintiffs,  the  issue  of  the  writ,  the 
return  of  personal  service  on  the  defendant,  the  goods  mentioned  in 
the  writ  not  being  foimd,  a  continuance  of  the  case,  appearance  by 
plaintiffs  only,  issue  of  venire  at  plaintiff's  request,  trial  by  jury,  ver- 
dict and  judgment  against  defendant  for  $27.50  for  the  wrongful  and 
fraudulent  conversion  of  the  goods  of  the  plaintiffs.  Thereupon  an 
execution  issued  against  the  body  of  the  defendant,  who  was  taken 
and  delivered  to  the  keeper  of  the  Cook  County  jail  and  was  afterward 
discharged  on  habeas  corpus.  .  .  .  Besides  the  general  issue  the  de- 
fendants in  the  present  suit  filed  pleas  justifying  the  imprisonment 
under  an  execution  against  the  body,  issued  upon  a  judgment  which 
the  defendants  had  recovered  against  the  plaintiff  before  a  justice  of 
the  peace.  Two  replications  were  filed,  one  being  nul  tiel  record,  but 
concluding  to  the  country;  the  other  what  is  called  a  replication  de 
injuria,  but  concluding  with  a  verification.  The  latter  set  up  proceed- 
ings in  habeas  corpus,  resulting  in  the  discharge  of  the  plaintiff  from 
the  imprisonment  complained  of .  .  .  . 

James  R.  Ward,  for  plaintiff  in  error.  Mayer,  Meyer  A  Aiutrian, 
for  defendants  in  error. 

Mr.  Justice  Dunn  delivered  the  opinion  of  the  Court  [after  stating 
the  facts  as  above]:  The  Appellate  Court  did  not  remand  the  cause, 
and  recited  in  its  judgment  the  following  finding  of  facts,  viz. :  ''That 
the  plaintiffs  in  error  were  not  guilty,  either  as  principals,  participants. 
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or  assistants,  in  the  arrest  and  imprisonment  of  the  defendant  in  error. 
Their  only  connection  with  the  same  was  as  plaintiffs  in  a  suit  before 
a  justice  of  the  peace,  in  which  an  execution  against  the  body  of  the 
defendant  in  error  was  issued  to  and  served  by  a  constable  of  the 
county  of  Cook.  The  process  thus  issuing  furnished  a  justification 
of  the  arrest  and  imprisonment."  The  ultimate  fact  in  this  finding  is 
that  the  defendants  had  no  connection  with  the  arrest  and  imprison- 
ment of  the  plaintiff  except  as  plaintiffs  in  the  action  before  the  justice 
of  the  peace  in  which  the  execution  against  the  body  issued.  As  such 
plaintiffs,  they  had  the  right  to  enforce  the  judgment  by  legal  process, 
and  the  finding  that  they  did  no  more  than  that  is  such  a  finding  as 
exonerates  them  from  liability  in  this  case.  Imprisonment  under  legal 
process  of  a  court  having  jurisdiction  of  the  subject-matter  cannot  be 
made  the  basis  of  an  action  for  false  imprisonment.  When  a  justice 
of  the  peace  is  applied  to  for  a  writ,  where  he  has  general  jurisdiction 
of  the  .subject-matter,  he  has  the  authority  to  act  officially  and  decide 
upon  the  sufficiency  of  the  affidavit.  If  he  errs  in  his  judgment  as  to 
its  sufficiency  and  issues  a  writ  which  was  not  authorized  in  the  par- 
ticular case,  the  plaintiff  is  not  responsible  for  the  error.  Process, 
under  such  circumstances,  constitutes  full  justification,  not  only  of 
the  officer  who  serves  the  process,  but  of  the  magistrate  who  issues  it 
and  of  the  party  or  complainant  at  whose  suit  it  is  issued.  (Bassett 
r.  Bratton,  86  111.  152;  Outlaw  v.  Davis,  27  Id.  467;  Von  Kettler  v. 
Johnson,  57  Id.  109;  Booth  t?.  Rees,  26  Id.  45;  Barker  v.  Stetson, 
7  Gray,  53;  Langford  v.  Boston  &  Maine  Railroad  Company,  144 
Mass.  431;  Gifford  v.  Wiggins,  50  Minn.  401;  Murphy  v.  Walters, 
34  Mich.  180;  Rush  v.  Buckley,  100  Me.  322.)  The  declaration  in 
this  case  counts  only  upon  an  arrest  and  imprisonment  without  author- 
ity of  law.  To  such  a  complaint  the  judgment  and  process  of  the 
Court  is  a  complete  answer. 

If  the  suing  out  of  the  process  was  malicious  and  without  right  the 
defendants  would  be  answerable  for  such  action.  But  that  is  not  the 
case  made  by  the  declaration.  .  .  .  The  justice  had  jurisdiction  of  the 
subject-matter  of  the  replevin  of  goods.  An  application  was  made  to 
him  for  a  writ  of  replevin  and  an  affidavit  presented.  He  had  juris- 
diction to  issue  the  writ  upon  proper  affidavit,  and,  when  the  affidavit 
was  presented  to  him,  he  had  authority  to  act  officially  thereon  and  to 
judge  of  its  sufficiency.  Whether  his  judgment  was  right  or  wrong, 
the  plaintiffs  had  a  right  to  rely  upon  it.  .  .  ,  Since  the  affidavit  itself 
is  not  shown,  the  transcript  is  insufficient  to  show  that  the  justice 
acquired  jurisdiction  in  the  case  or  was  authorized  to  issue  the  writ. 
It  does  show,  however,  that  some  sort  of  affidavit  was  filed  which  the 
justice  adjudged  to  be  sufficient  to  authorize  the  issuance  of  the  writ. 
In  such  cases  the  suitor  is  not  responsible  for  the  correctness  of  the 
justice's  judgment.    Outlaw  v.  Davis,  9upra.  ... 

If  it  be  granted  that  the  plaintiff  in  error  was  discharged  from  cus« 
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tody  because  the  justice  of  the  peace  erroneously  held  that  the  affidavit 
was  sufficient  to  authorize  the  issuing  of  a  writ  of  replevin  and  there- 
fore was  without  jurisdiction  to  issue  the  writ,  and  his  judgment  and 
the  execution  issued  thereon  were  void,  yet  all  this  does  not  reach  the 
issue  ia  this  case.  It  merely  goes  to  the  extent  that  the  justice  in  the 
particular  case  exceeded  his  jurisdiction.  But  we  have  already  held 
that  mere  excess  of  jurisdiction,  where  the  magistrate  has  general 
jurisdiction  of  the  subject-matter,  will  not  make  either  magistrate  or 
party  liable.  Having  applied  in  good  faith  to  a  magistrate  having 
jurisdiction  of  the  subject-matter  and  filed  an  affidavit  which  the 
magistrate  adjudged  to  be  sufficient  to  justify  the  issuing  of  the  writ, 
plaintiffs  are  not  liable  for  the  subsequent  arrest,  even  though  the 
magistrate  erred  in  his  judgment  as  to  his  authority  to  issue  the  writ, 
and  on  account  of  such  error  the  defendant  was  entitled  to  be  dis- 
charged from  arrest  upon  habeas  corpus  proceedings.  The  judgment 
of  the  Appellate  Court  will  be  affirmed.  Jvdgmeni  affirmed.^ 

^  [Pbobubms: 

Trespass  for  an  assault  and  false  imprisonment.  The  defendant  pleaded  that 
an  evil-disposed  person,  to  the  defendant  unknown,  had  obtained  goods  from 
him  on  false  pretences;  that  the  plaintiff  was  pointed  out  to  him  by  the  defend- 
ant's servant  as  the  person  who  had  so  obtained  the  goods,  whereupon  the  de- 
fendant, having  probable  cause  of  suspicion,  and  believing  that  the  plaintiff 
was  the  person  who  had  committed  the  offence,  gave  charge  of  him  to  a  peace- 
officer,  to  take  and  keep  him  in  custody  till  he  should  be  carried  before  a  justioe. 
Was  this  plea  good?    (1832,  Fox  v.  Gaunt,  3  B.  &  Ad.  798.) 

The  declaration  alleged  that  the  defendant  had  made  a  charge  of  assault 
and  battery  agunst  the  plaintiff,  falsely,  maliciously,  and  without  probable 
cause,  whereby  the  magistrate  was  induced  to  convict  the  plaintiff  thereof,  and 
there  was  by  law  no  appeal  from  the  magistrate's  conviction.  On  demurrer, 
was  this  declaration  good?    (1867,  Baseb^  v,  Matthews,  L.  R.  2  C.  P.  684.) 

The  defendant  caused  the  plaintiff  to  be  indicted  for  perjury.  The  defendant 
acted  on  information  from  M.;  but  M.  told  him  there  was  not  sufficient  ground 
for  an  indictment;  whereon  the  defendant  replied  that  even  if  there  was  not, 
the  indictment  would  tie  up  the  plaintiff's  mouth  for  a  time.  The  jury  found  that 
the  defendant  did  not  in  fact  believe  there  was  probable  cause.  Is  he  liable, 
regardless  of  whether  there  was  probable  cause?  (184S»  Haddrick  v.  Heslop,  12 
Q.  B.  267.) 

The  defendant  in  a  suit  for  malicious  prosecution  had  submitted  affidavits 
as  to  the  plaintiff's  misconduct  to  a  bail  commissioner,  who  had  passed  on 
them  and  ordered  the  plaintiff's  arrest.  Was  this  per  se  probable  cause?  (1895, 
Truax  v.  R.  Co.,  68  N.  J.  L.  218,  33  AtL  278.) 

The  defendant,  in  the  name  of  T.  B.,  caused  a  suit  with  attachment  to  be 
begun  against  the  plaintiff,  which  suit  was  afterwards  nonsuited,  T.  B.  not  having 
in  fact  given  the  defendant  any  authority  to  act  for  him.  Is  the  defendant 
liable,  regardless  of  probable  cause  to  believe  that  the  plaintiff  owed  T.  B.,  or 
that  T.  B.  had  given  such  authority?    (1844,  Bond  o.  Chapin,  8  Mete.  31.) 

The  defendant  caused  a  bill  of  indictment  oi  the  plaintiff  for  assault  to  be 
presented  to  the  grand  jury,  but  the  grand  jury  returned  it  ''Not  found." 
Is  the  defendant  liable  for  malicious  prosecution?  (1813,  Byne  v,  Moore,  5 
Taunt.  187.) 

The  defendant,  having  an  execution  against  the  plaintiff,  caused  him  to  be 
anested  under  it;   part  of  the  judgment  bad  been  paid,  but  the  defendant 
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Topic  2.    Defamation  Only  aa  the  Damage. 

Sub-topic  A.    Defamation  before  Litigation 

996.    JOHNSON  t.  EVANS 

Nisi  Prius.    1800 

3  Eap,  32 

This  was  an  action  of  slander.  The  words  were,  "She  is  a  thief, 
and  tried  to  rob  me  of  part  of  her  wages."    The' defendant  pleaded: 

maliciously  and  without  probable  cause  indorBed  a  direction  to  buy  for  the 
whole  amount;  the  plaintiff  was  afterwards  released  on  paying  the  amount 
actually  due.  Is  the  defendant  liable?  (1857,  Jenings  v.  Florence,  2  C.  B. 
N.  S.  467.) 

The  plaintiff  owed  money  to  the  defendant.  The  defendant  made  affidavit 
that  the  phdntiff  had  absconded  in  fraud  of  creditors,  and  obtained  a  writ  of 
attachment  and  seized  the  plaintiff's  goods.  In  fact,  the  plaintiff  had  not  ab- 
sconded, and  the  defendant  knew  this.  Is  the  defendant  liable?  (1839,  Tom- 
linson  v,  Warner,  9  Ch.  104.) 

The  plaintiff  and  the  defendant  were  partners,  and  the  plaintiff  refused  to 
withdraw  from  the  firm  at  the  defendant's  request.  The  defendant,  to  force  him 
to  do  so,  procured  creditors  of  the  firm  to  attach  its  goods  for  debts  owing  and 
to  proceed  to  cause  them  to  be  sold,  and  to  avoid  a  sacrifice  sale,  the  plaintiff 
then  withdrew  from  the  firm,  by  reason  of  which  he  lost  expected  profits.  Is 
the  defendant  liable?    (1876,  O'Callaghan  v.  Cronan,  121  Mass.  114.) 

The  plaintiff  owned  a  vessel,  mortgaged  to  the  ddPendant;  the  defendant,  in 
order  to  obtain  the  ship's  register,  without  which  the  plaintiff  could  not  go  to 
sea,  arrested  the  plaintiff  by  a  capias  for  the  debt,  and  the  plaiatiff,  being 
unable  to  pay,  was  obliged  to  surrender  the  register  to  obtain  his  freedom,  hav- 
ing in  the  meantime  lost  four  voyages.  Was  this  actionable?  (1838,  Grainger 
p.  HiU,  4  Bing.  N.  C.  212.) 

C.  died;  A,  his  sister,  was  appointed  administrator.  Wages  of  $21  being  owed 
to  C,  A.  gave  a  power  of  attorney  to  the  defendant  to  coUect  the  money,  which 
he  did,  and  paid  it  over  to  A.  Afterwards,  C.'s  will  was  found  and  probated, 
and  the  plaintiff  was  executor  under  it.  Is  the  defendant  responsible  to  the 
plaintiff?    (1706,  Pond  v.  Underwood,  2  Ld.  Raym.  1210.) 

Notes: 

"Abuse  of  process:  sufficiency  of  complaint."    (C.  L.  R.,  IV,  77.) 

"Malicious  prosecution:  probable  cause:   prior  conviction."     (C.  L.  R.,  VI, 

469.) 

"Malicious  prosecution  —  discharge  upon  examination  after  arrest."     (C. 

L,  R.,  XI,  184.) 

"Wrongful  attachment  —Want  of  malice."    (C.  L.  R.,  XI,  294.) 
"Termination  before  verdict  in  criminal  action."    (H.  L.  R.,  XTV,  223.) 
"Probable  cause:  court  or  jury:  which  determines  the  issue."    (H.  L.  R., 

Xin,  60;  XIV,  234.) 

"Discharge  by  mayor  from  arrest."    (H.  L.  R.,  XVII,  496.) 

"Probable  cause:    continuing  prosecution  after  knowledge  of  innocence." 

(H.  L.  R.,  XX,  500.) 

"Malicious  prosecution  —  what  termination  necessary  to  support  action." 
(M.  L.  R.,  IV,  313.) 

"Malicious  prosecution  —  want  of  probable  cause."    (M.  L.  R.,  IV,  660.)] 
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1st.  Not  guilty;  2d.  A  justification  of  the  truth  of  the  words.  The 
plaintiff  had  been  a  servant  to  the  defendant.  Upon  a  dispute  taking 
place,  he  discharged  her,  and,  some  difference  arising  respecting  the 
payment  of  her  wages,  he  charged  her  with  having  attempted  to  cheat 
him  respecting  her  wages,  and  used  the  words  as  laid;  but  the  plaintiff 
failed  in  proving  them  to  have  been  spoken  at  that  time.  Having, 
however,  sent  for  a  constable  in  order  to  take  her  into  custody,  he 
made  use  of  the  same  words  to  the  constable  when  he  came,  to  whom 
he  meant  to  have  given  her  in  charge,  but  which  in  fact  he  did  not  do. 
To  prove  the  words,  the  plainti£P's  counsel  then  called  the  constable. 
He  proved  the  words  spoken.  But  it  further  appeared,  in  the  course 
of  his  evidence,  that  tihe  words  had  been  spoken  by  the  defendant 
addressed  to  him  in  his  character  of  constable,  and  in  the  course  of 
the  charge  and  complaint  which  the  defendant  made  to  him  against 
the  plaintiff. 

Lord  Eldon,  Chief  Justice,  said:  .  .  .  Words  used  in  the  course  of 
legal  or  judicial  proceeding,  however  hard  they  might  bear  on  the  party 
of  whom  they  were  used,  were  not  such  as  would  support  an  action 
for  slander.  In  this  case  they  were  spoken  by  the  defendant  under 
a  belief  of  the  fact,  and  when  he  was  about  to  proceed  legally  to  punish 
it.  It  woidd  be  a  matter  of  public  inconvenience,  and  operate  to  deter 
persons  from  preferring  their  complaints  against  offenders,  if  wch^s 
spoken  in  the  course  of  their  giving  charge  of  them,  or  preferring 
their  complaint,  should  be  deemed  actionable.  The  plaintiff  should 
be  called. 

CockeU,  Sefjt.,  and  Espinasse,  for  the  plaintiff. 

Shepherd,  Serjt.,  and  Lens,  Serjt.,  for  the  defendant. 


997.    GARN  v.  LOCKARD 
Supreme  Court  of  Michigan.    1896 

108  Mich.  196,  65  N.  W,  764 

Error  to  Circuit  Court,  Eaton  County;  Clement  Smith,  J.  Action 
by  Leah  V.  Gam  against  Arthur  M.  Lockard.  There  was  a  judgment 
for  defendant,  and  plaintiff  brings  error.    Reversed. 

Powers  &  Siine  and  Garry  C,  Fox,  for  appellant. 

Lyman  H,  McCall  and  McPeek  &  Jones,  for  appellee. 

Montgomery,  J.  The  plaintiff  prosecuted  defendant  in  an  action 
of  slander.  The  words  complained  of  charged,  in  effect,  that  plaintiff 
was  the  keeper  of  a  brothel,  and  are  charged  as  having  been  uttered 
in  the  presence  and  hearing  of  Lewis  Briggs  and  others.  Substantially 
the  language  imputed  to  defendant  was  proven  to  have  been  used  by 
him  in  the  presence  and  hearing  of  Mr.  Briggs,  who  testified  that  he 
heard  a  part  of  the  conversation  between  Lockard  and  Pollock,  in 
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which  the  name  of  Mrs.  Gam  was  mentioned,  and  stated  that  it  was 
"on  Simday,  right  down  in  front  of  the  post-office,  and  Herb  Pollock 
and  Os  Pierce,  and  some  one  else,  I  think,  was  also  there."  The 
evidence  shows  that  Mr.  Pierce  was  at  the  time  city  marshal,  and  that, 
in  the  coiu'se  of  the  conversation,  defendant  expressed  a  desire  to 
have  the  marshal  watch  plaintiff's  house,  and  secure  evidence  against 
her,  and  upbraided  the  officers  for  not  doing  their  duty  in  suppressing 
such  crimes  in  the  city.  The  circuit  judge  was  of  the  opinion  that 
this  statement  was  privileged,  and  that  there  was  no  proof  of  actual 
malice,  and  for  these  reasons  directed  a  verdict  for  the  defendant. 

There  can  be  no  doubt  at  this  day  that  a  communication  made  to 
a  public  officer  whose  duty  it  is  to  act  in  reference  to  the  matter,  if 
made  bona  fide  and  with  the  purpose  of  aiding  in  the  detection  or 
prosecution  of  offenses  against  the  law,  is  privileged,  in  the  absence 
of  express  malice.  Wieman  v,  Mabee,  45  Mich.  484,  8  N.  W.  71. 
And  it  is  also  true,  as  contended  by  defendant's  counsel,  that  the 
question  whether  the  occasion  was  privileged  is  for  the  Court.  Bacon 
r.  Railroad  Co.,  66  Mich.  166  [ante,  No.  900].  It  is  likewise  a  recog- 
nized rule  that  the  presence  of  disinterested  persons  at  a  time  when 
a  communication  is  made  respecting  a  crime  which  one  has  a  right 
to  make  does  not  ordinarily  and  per  se  operate  to  remove  the  privi- 
lege. Toogood  V,  Spyring  [ante,  No.  897];  Dunman  v.  Bigg,  1  Campb. 
269,  note;  Brow  v.  Hathaway,  13  Allen,  242;  Moore  v.  Thompson, 
92  Mich.  498,  52  N.  W.  1000. 

But,  when  the  occasion  is  such  that  an  inference  of  malice  may  be 
drawn  from  the  circumstances,  it  is  the  province  of  the  jury  to  deter- 
mine whether  malice  exists.  .  .  .  This  statement  should  be  taken  sub- 
ject to  the  quaUfication.that,  if  upon  the  face  of  the  pubUcations  there 
be  no  intrinsic  evidence  whatever  of  malice,  the  Court  may  determine 
this  as  a  matter  of  law.  Townshend,  Slander  and  Libel,  No.  288.  But 
the  circumstances  of  the  publication  in  the  present  case  are  not  such 
that  we  are  able  to  say  that  there  is  no  intrinsic  evidence  in  the  cir- 
cumstances themselves  from  which  a  jury  might  draw  an  inference 
of  malice.  The  publication  was  in  a  public  place,  in  the  presence  of 
others  than  the  officers.  Under  such  circumstances  it  is  generally 
held  to  be  a  question  for  the  jury  whether  or  not  the  defendant  was 
actuated  by  malice.  .  .  .  Judgment  will  be  reversed,  and  a  new  trial 
ordered. 

McGrath,  C.  J.,  took  no  part  in  the  decision.  The  other  justices 
concurred. 

Sub-topic  C.    Defamation  dubing  Litigation 

998.  Cutler  v.  Dixon.  (1584.  4  Co.  Rep.  14.)  It  was  adjudged  that, 
if  one  eidiibitd  articles  to  justices  of  peace  against  a  certain  person,  containing 
divers  great  abuses  and  misdemeanors,  not  only  concerning  the  petitioners 
themadves,  but  many  others,  and  all  this  to  the  intent  that  he  should  be  boimd 
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to  his  good  behavior^  in  thLi  case  the  party  accused  shall  not  have  for  any 
matter  contained  in  such  articles  any  action  upon  the  case;  for  they  have  pur- 
sued the  ordinary  course  of  justice  in  such  case;  and,  if  actions  should  be  pei^ 
mitted  in  such  cases,  those  who  have  just  cause  of  complaint  would  not  dare  to 
^mplain  for  fear  of  infinite  vexation. 


999.    ASTLEY  t.  YOUNGE 
Ejng's  Bench.    1759 

V 

2Btirr.  807 

Tms  was  an  action  upon  the  case  for  speaking  and  publishing  de- 
famatory, false,  malicious,  and  libelous  words  of  and  concerning  the 
plaintiff.  Sir  John  Astley.  The  plaintiff,  after  premising  (as  usual) 
the  innocence  and  integrity  of  his  character,  good  manners,  etc.,  sets 
out  in  his  declaration  that  the  defendant,  being  one  of  the  justices 
of  peace  for  the  county  of  Wilts,  and  having  refused  to  grant  a  license 
to  one  Henry  Day  for  the  keeping  of  a  public  inn  and  ale-house  in 
Everly  in  the  county  of  Wilts  aforesaid,  application  was  made  to 
this  Court  concerning  the  said  refusal;  and  on  that  application  Sir 
John  Astley,  the  plaintiff,  made  an  affidavit  in  writing  and  upon  oath, 
which  was  produced  and  read  before  the  said  Court,  of  certain  matters 
and  things  relating  to  the  said  refusal;  and  alleges  that  he  had  sworn 
the  same  with  great  truth  and  veracity.  That  the  defendant  ...  on 
the  24th  of  January,  1758,  did  wickedly  and  maliciously  make,  exhibit, 
and  publish  to  the  same  Court  of  our  Lord  the  King,  before  the  King 
himself,  a  certain  malicious,  false,  and  scandalous  libel  contained  in 
a  certain  affidavit  in  writing  of  him  the  said  Edward,  concerning 
(amongst  other  things)  the  said  Sir  John  Astley  and  his  affidavit 
aforesaid;  in  which  affidavit  of  the  said  Edward  Younge  there  were 
and  are  contained  (amongst  other  things)  certain  false,  malicious,  and 
scandalous  matters  concerning  the  said  Sir  John  and  his  aforesaid 
affidavit,  according  to  the  tenor  following,  viz. : 

''And  moreovo"  he"  (meaning  the  said  Edward  Younge)  "should  have 
thought  himself  deserving  of  all  which  Sir  John  Astley  hath  so  falsely  sworn 
against  him,  if  the  fear  of  any  power  upon  earth  could  have  moved  him  to  act 
judicially  against  his  judgment/'  .  .  . 

And  thereupon  he  brings  his  suit,  etc. 

The  defendant  (having  obtained  leave  to  plead  double)  first  pleads 
"not  guilty"  to  the  whole  declaration,  and  issue  is  joined  thereupon. 
Then,  for  further  plea  to  the  second  count,  the  defendant,  setting  forth 
the  complaint  made  against  him,  as  above,  justifies  that  he  made 
such  affidavit  as  in  the  said  second  count  is  mentioned,  in  lus  own 
defense  against  the  said  complaint  made  to  this  Court  against  him 
for  his  refusal  to  grant  such  license,  and  in  answer  thereto  and  to  the 
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said  affidavit  of  the  said  Sir  John  so  made  to  support,  corroborate, 
and  strengthen  the  same  complaint  as  aforesaid.  The  plaiatiff  de- 
murred generally  to  the  defendant's  plea  to  the  last  comit,  and  the 
defendant  joined  in  demurrer. 

Mr.  Serjt.  Daty  argued  this  demurrer  for  the  pl^tiff.  The  plea, 
he  said,  was  insufficient.  .  .  . 

Lord  Mansfield.  Show  that  a  matter  given  in  evidence  in  a  court 
of  justice  may  be  prosecuted  in  a  civil  action  as  a  libel.  The  Court, 
indeed,  before  which  such  evidence  is  given,  may  censure  it. 

Serjt.  Deary.  I  will  prove  it:  (1st)  from  authorities;  (2dly)  from 
the  reason  of  the  thing.  First,  he  cited  as  authorities.  .  .  .  Secondly. 
It  would  be  most  highly  inconvenient,  if  it  was  otherwise,  for  any 
man's  character  might  be  cruelly  injured  by  such  an  artifice  as  this; 
and,  if  he  could  not  be  protected  by  legal  methods,  he  might  (as  in 
a  state  of  nature)  be  driven  to  revenge  himself.  .  .  . 

Mr.  Winn,  contra,  was  beginning  to  argue  the  case  on  behalf  of 
the  defendant.    But 

Lord  Mansfield  told  him  it  was  unnecessary  for  him  to  speak 
to  it,  as  the  matter  was  so  plaiu.  Here  was  a  charge  against  the 
defendant  in  a  court  of  justice,  made  upon  oath  and  supported  by 
an  affidavit  of  Sir  J.  A. ;  and  in  the  affidavit  of  the  defendant  in  answers 
to  this  complaint  he  mentions  the  charge  upon  him,  and  denies  it, 
with  this  conclusion  of  calling  it  "  what  Sir  John  Astley  has  so  falsely 
sworn  against  him.''  .  .  . 

And  as  to  the  reason  of  the  thing,  there  can  be  no  scandal,  if  the 
allegation  is  material;  and,  if  it  is  not,  the  Court  before  whom  the 
indignity  is  committed  by  immaterial  scandal  may  order  satisfaction, 
and  expunge  it  out  of  the  record,  if  it  be  upon  record.  This  that  is 
now  under  our  consideration  arose  upon  the  very  point  in  question. 
It  is  not  a  collateral  recrimination.  .  •  •  As  to  the  authorities,  .  .  . 
there  is.  another  case,  which  is  vastly  stronger;  viz.,  1  Bo.  Abr.  87, 
title  "Action  for  Case,"  letter  M,  pi.  4.  In  an  action  upon  the  case 
.  •  •  it  was  holden  ''that  the  action  was  not  maintainable:  tot  the 
answer  which  B.  made  to  the  said  affidavit  was  a  justification  in  law, 
and  spoken  only  in  defense  of  himself;  and  that  in  a  legal  and  judicial 
way  (inasmuch  as  he  said  he  would  prove  it  by  forty  witnesses)."  As 
to  the  words,  that  case  is  quite  parallel  to  the  present,  and  they  were 
only  spoken  in  his  own  defense  and  by  way  of  justification  in  law, 
and  in  a  legal  and  judicial  way  in  answer  to  a  complaint  made  against 
him  to  the  Court  So  here  the  defendant's  affidavit  is  in  defense  to 
a  ocmiplaint  against  him.  .  •  .  This  ought  not  to  be  made  a  matter 
of  question,  and  we  are  all  of  us  dear  in  the  same  opinion.  .  .  • 

Mr.  Justice  Denison  concurred  with  his  lordship,  and  thought  the 
matter  to  be  extremely  plain.  •  .  .  Mr.  Justice  Foster  concurred. 
Mr.  Justice  Wilmot  also  concurred.  .  .  .  Per  Curiam,  unanimously 
and  clearly.    Judgment  for  the  defendant. 
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1000.    HOAR  V.  WOOD 
Supreme  Judicial  Court  of  Massachusetts.    1841 

3  Mete.  193 

In  the  trial  of  an  action  of  slander  in  the  Court  of  Common  Pleas, 
before  Strong,  J.,  the  plaintiff  introduced  evidence  t€;nding  to  prove 
that  the  defendant  uttered  the  words  set  forth  in  the  writ  and  decla- 
ration. It  also  appeared  that  the  words  were  spoken  to  the  plaintiff 
in  the  presence  of  others,  while  the  plaintiff  was  under  examination  as 
a  witness,  in  a  trial  before  a  justice  of  the  peace,  on  a  complaint  in 
behalf  of  the  Commonwealth,  where  the  defendant  was  the  complainant 
and  was  examining  the  plaintiff,  and  managing  the  case  in  behalf  of 
the  Commonwealth.  The  defendant  requested  the  Court  to  instruct 
the  jury  as  follows:  "That  if  the  jury  believed  that  the  words  were 
spoken  to  a  witness  in  a  case  on  trial  before  a  justice  of  the  peace,  in 
the  course  of  the  conduct  of  the  case,  while  the  witness  was  under 
examination,  the  defendant  being  complainant,  and  manager  of  the 
case  in  behalf  of  the  Commonwealth,  and  that  the  words  were  spoken 
bona  fide,  without  actual  malice  or  intent  to  defame  the  witness,  with 
a  view  to  elicit  the  truth  from  the  witness,  or  give  the  justice  a  com- 
ment upon  the  testimony  to  influence  him  thereby  in  the  decision  of 
the  case,  the  defense  is  maintained."  The  Court  refused  to  give 
such  instructions  to  the  jury,  and  the  jury  found  a  verdict  for  the 
plaintiff.  To  this  opinion  and  decision  of  the  Court  the  defendant 
excepted. 

E,  R.  Hoar,  for  the  defendant. 

Farley,  for  the  plaintiff. 

Shaw,  C.  J.  .  .  .  Great  latitude  of  remark  and  observation  is 
properly  allowed  to  all  persons,  both  parties  and  coimsel,  in  the  con- 
duct and  management  of  all  proceedings  in  the  course  of  the  adminis- 
tration of  justice.  It  is  for  the  interest  of  the  public  that  great  free- 
dom be  allowed  in  complaints  and  accusations,  however  severe,  if 
honestly  made,  with  a  view  to  have  them  inquired  into,  to  have 
offenses  punished,  grievances  redressed,  and  the  laws  carried  into 
execution.  And  this  extends  not  merely  to  regular  courts  of  justice, 
but  to  all  inquiries  before  magistrates,  referees,  municipal  and  eccle- 
siastical bodies;  and  they  are  only  restrained  by  this  rule,  viz.,  that 
they  shall  be  made  in  good  faith,  to  courts  or  tribunals  having  juris- 
diction of  the  subject  and  power  to  hear  and  decide  the  matter  of 
complaint  or  accusation,  and  that  they  are  not  resorted  to  as  a  doak 
for  private  malice. 

1.  The  first  exception  taken  by  the  plaintiff  to  the  defendant's  claim 
to  consider  the  words,  which  are  charged  as  slanderous,  as  a  privileged 
communication  or  words  spoken  in  the  course  of  a  judicial  proceedhig, 
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is  that  in  an  examination  before  a  magistrate,  in  a  prosecution  eon- 
ducted  in  the  name  of  the  Commonwealth,  the  complainant  is  not  to 
be  regarded  either  as  party  or  counsel,  and  so  not  entitled  to  the  privi- 
leges of  either.  .  .  .  Upon  this  point  the  Court  are  of  opinion  that,  when 
in  the  absence  of  the  public  prosecutor  a  complainant  is  acting  as 
party  or  counsel  in  the  management  of  a  criminal  prosecution  before  a 
magistrate,  either  as  a  matter  of  right  or  by  (permission  of  the  magis- 
trate, he  is  entitled  to  the  same  privilege  as  a  party  or  counsel  in  other 
judicial  proceedings. 

2.  Then  the  question  recurs,  What  are  those  privileges?  We  can  per- 
ceive no  substantial  difference  between  the  case  of  counsel  and  that  of  a 
party.  The  privilege  is  extended  to  the  counsel  for  the  interest  and 
benefit  of  the  party,  and  to  allow  him  full  scope  and  freedom  in  the 
support  or  defense  of  the  rights  of  the  party.  Nor  can  we  per9eive 
that  it  makes  any  difference  if  the  words  are  uttered  in  the  course  of  a 
trial,  whether  in  form  they  are  addressed  to  the  witness  or  to  the  Court 
or  jury.  The  remarks  addressed  to  a  witness,  in  the  form  of  putting 
a  question,  reminding  him  of  his  duty  or  recurring  to  what  he  had  before 
stated,  indicating  a  contradiction  in  different  parts  of  his  testimony  or 
calling  upon  him  to  show  how  he  can  reconcile  them,  though  in  form 
directed  to  the  witness,  are  made  in  the  hearing  of  the  Court  or  magis- 
trate, and  may  constitute  a  part  of  that  comment  upon  the  evidence 
which  has  a  bearing  on  the  result.  Then  we  take  the  rule  to  be  well 
settled  by  the  authorities  that  words  spoken  in  the  course  of  judicial 
proceedings,  though  they  are  such  as  impute  crime  to  another,  and 
therefore,  if  spoken  elsewhere,  would  import  malice  and  be  actionable 
in  themselves,  are  not  actionable,  if  they  are  applicable  and  pertinent 
to  the  subject  of  inquiry.  The  question,  therefore,  in  such  cases  is 
not  whether  the  words  spoken  are  true,  not  whether  they  are  actionable 
in  themselves,  but  (1)  whether  they  were  spoken  in  the  course  of  judicial 
proceedings,  and  (2)  whether  they  were  relevant  and  pertinent  to  the 
cause  or  subject  of  inquiry. 

And,  in  determining  what  is  pertinent,  much  latitude  must  be  al- 
lowed to  the  judgment  and  discretion  of  those  who  are  intrusted  with 
the  conduct  of  a  cause  in  Court,  and  a  much  larger  allowance  made  for 
the  ardent  and  excited  feelings  with  which  a  party  or  counsel  who 
naturally  and  almost  necessarily  identifies  himself  with  his  client  may 
become  animated  by  constantly  regarding  one  side  only  of  an  inter- 
esting and  animated  controversy,  in  which  the  dearest  rights  of  such 
party  may  become  involved.  ^  And,  if  these  feelings  sometimes  manifest 
themselves  in  strong  invectives  or  exaggerated  expressions,  beyond 
what  the  occasion  would  strictly  justify,  it  is  to  be  recollected  that 
this  is  said  to  a  judge  who  hears  both  sides,  in  whose  mind  the  exag- 
gerated statement  may  be  at  once  controlled  and  met  by  evidence 
and  arguments  of  a  contrary  tendency  from  the  other  party,  and  who, 
from  the  impartiality  of  his  position,  will  naturally  give  to  an  exag- 
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gerated  assertion,  not  warranted  by  the  occasion,  no  more  weight  than 
it  deserves.  Still,  this  privilege  must  be  restrained  by  some  limit; 
and  we  consider  that  limit  to  be  this:  that  a  party  or  counsel  shall  not 
avail  himself  of  his  situation  to  gratify  private  malice  by  uttering 
slanderous  expressions,  either  against  a  party,  witness,  or  third  person, 
which  have  no  relation  to  the  cause  or  subject-matter  of  the  inquiry. 
Subject  to  this  restriction,  it  is,  on  the  whole,  for  the  public  interest, 
and  best  calculated  to  subserve  the  purposes  of  justice,  to  aUow  counsel 
full  freedom  of  speech  in  conducting  the  causes  and  advocating  and 
sustaining  the  rights  of  their  constituents;  and  this  freedom  of  dis- 
cussion ought  not  to  be  impaired  by  numerous  and  refined  distinctions. 
For  these  views  of  the  law,  and  for  a  more  full  discussion  of  the  whole 
subject,  we  refer  to  the  following  English  and  American  cases:  Molton 
9.  Clapham,  March,  20;  Astley  v.  Younge  [arUe,  No.  999];  Hodgson 
V.  Scarlett,  1  Bam.  &  Aid.  232;  s.  c.  at  Nisi  I^us,  Holt,  621,  and  notes; 
Padmore  v.  Lawrence,  11  Adolph.  &  £llis,  380;  Ring  v.  Wheeler,  7 
Cow.  725;  Hastings  v.  Lusk,  22  Wend.  410;  Mower  v.  Watson,  11 
Verm.  636;  Bradley  v.  Heath,  12  Pick.  163.      • 

With  these  views  of  the  law  the  Court  are  of  opinion  that  the  in- 
structions prayed  for  by  the  defendant  ought  to  have  been  given  to  the 
jury;  and,  as  stated  in  the  bill  of  exceptions,  these  instructions  were 
guarded  with  sufficient  care.  .  .  .  The  [trial]  Court  having  instructed 
otherwise,  we  are  of  opinion  that  the  verdict  must  be  set  aside,  and 
a  new  trial  granted. 

1001.  ToBBET  9.  Field.  (1838.  10  Vt.  353,  415.)  Redfield,  J.  •  .  . 
This  privilege,  or  immumty,  for  words  spoken,  extends  equally  to  Parliamentary 
proceedings,  proceedings  in  the  State  legislatures,  and  in  Congress;  to  parties, 
witnesses,  jurors,  judges,  and  counsel,  in  courts  of  justice.  .  .  •  But  the  ra- 
tionale of  the  rule,  as  applicable  to  private  suitors,  is  not  as  readily  perceived. 
It  is  said  to  have  been  adopted  so  that  the  poor,  the  humble,  the  unprotected 
and  defenseless,  might  come  fearlessly  into  the  courts  of  justice,  without  being 
intimidated  by  the  possible  chance  of  being  sued  for  libel  or  slander  by  one  of 
such  wealth,  power,  or  influence  as  to  make  the  contest  too  unequal  to  be 
hazarded.  We  could  well  suppose  a  condition  of  society,  of  such  unequal  re- 
lations of  ranks  and  castes,  as  to  require  some  such  immimity  to  protect  the 
humble  against  the  mighty.  But  I  must  conclude  that  the  rule,  in  its  broad- 
est extension,  is  more  applicable  elsewhere  than  here.  The  rule  is,  indeed, 
not  a  little  creditable  to  the  character  of  the  Courts  of  that  country  from  which 
we  derive  most  of  our  precedents  in  jurisprudence;  but  it  does  seem  to  argue 
a  state  of  society  never  to  be  too  much  deprecated.  There  is,  in  prindplc, 
no  good  reason  why  a  suitor  in  court  should  be  permitted  to  publish  slander  with 
impunity,  more  than  any  other  one,  except  so  far  as  he  may  honestly  believe, 
on  advice,  is  necessary  for  the  redress  of  his  wrongs  and  the  obtaining  of  his 
j\ist  rights.    But,  as  has  been  said,  the  rule  is  much  broader  than  this; .  .  . 

If  the  matter  were  res  integra,  we  might  be  inclined  to  qualify  this  rule.  But 
such  is  now  the  settled  law.  And  it  is  a  principle  of  long  standing,  and  has  not, 
in  practice,  been  found  the  occasion  of  any  great  injury  or  wrong.  .  •  •  The 
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rule,  as  it  exists  in  England,  has  been  adopted  in  many  of  the  American  States, 
and  we  are  not  informed  that,  practically,  any  bad  results  have  followed. 

1002.  McLaughlin  v.  Cowlet.  (1879.  127  Mass.  316,  319.)  Lobd, 
J.  It  was  stated  in  the  opinion  of  this  Court  in  the  recent  case  of  Hioe  v, 
CooUdge,  121  Mass.  393,  that,  it  seems  to  be  settled  by  the  English  authorities 
that  judges,  counsel,  parties,  and  witnesses  are  absolutely  eacempted  from  lia- 
bility to  an  action  for  defamatory  words  published  in  the  course  of  judicial 
proceedings;  and  that  the  same  doctrine  is  generally  held  in  the  American 
Courts,  with  the  qualification,  as  to  parties,  counsel,  and  witnesses,  that  th&r 
statements  made  in  the  course  of  an  action  must  be  pertinent  and  material  to 
the  case.  The  doctrine  thus  qualified  was  set  forth  by  Shaw,  C.  J.,  in  an  elar 
borate  opinion,  in  Hoar  v.  Wood  [arUef  No.  1000].  The  qualification  of  the 
English  rule  is  adopted  in  order  that  the  protection  given  to  individuals  in  the 
interest  of  an  efficient  administration  of  justice  may  not  be  abused  as  a  doak 
from  beneath  which  to  gratify  private  malice. 

1003.  Johnson  v.  Bbown.   ^(1878.    13  W.  Va.  71, 131.)    Green,  Pres 

The  diffi(^ty  is  not  in  determining  that  there  is  \  class  of  absolutely  privi- 
leged publications,  but  in  determining  the  proper  limits  of  this  dass.  This  ques- 
tion I  shall  not  attempt  to  solve.  The  authorities  I  have  cited,  while  they  show 
clearly  there  is  such  a  class,  also  show  a  great  diversity  of  opinion  as  to  the 
limits  of  this  dass.  I  shall  confine  my  consideration  to  the  question  whether 
pleadings  in  a  dvil  suit  belong  to  this  dass  in  all  cases,  or  whether,  to  bring 
them  within  this  class,  it  is  necessary  that  some  other  circumstance  must  co- 
exist,— such  as  the  right  of  the  court* to  take  jurisdiction  of  the  case  in  which 
the  pleading  is  filed,  or  that  the  alleged  libdous  matter  is  relevant  to  the  cause 
or  be  honestly  believed  to  be  relevant  to  the  cause,  or  that  it  was  published  in 
reference  to  a  party  to  the  cause  and  not  in  reference  to  a  mere  stranger,  or 
whether  the  cause  in  which  such  libdous  matter  appears  in  the  pleadings  must 
have  been  instituted  bona  fide,  and  not  as  a  pretense  to  .utter  the  libel. 

(1)  It  has  frequently  been  said  that,  to  entitle  the  party  to  be  regarded  as 
absolutdy  privileged,  the  court  in  which  he  instituted  the  suit  must  have  juris- 
diction. ...  It  seems  to  me  that  the  weight  of  authority,  as  well  as  reason, 
is  in  favor  of  holding  that  no  pleading  filed  in  a  court  which  has  no  jurisdiction 
of  the  subject-matter  ought  to  be  regarded  as  an  absolutely  privileged  com- 
munication. .  .  . 

(2)  The  next  inquiry  is,  To  make  out  a  case  of  an  absolutely  privileged  com- 
mimication,  is  it  necessary  that  the  pleading  should  be  pertinent  to  the  cause? 
The  rule  is  laid  down  broadly  [m  the  affirmative]  in  most  of  the  English 
cases.  ...  It  seems  to  me  that  the  public  policy,  on  which  is  based  this  abso- 
lute exemption  from  suit  for  libelous  matters  contained  in  the  proceedings  or 
spoken  in  a  regular  course  of  judicial  proceedings  is  not  violated  by  the  qualir 
fication  that  matter  complained  of  must  be  pertinent,  even  though  it  be  con- 
tained in  the  pleadings  in  the  cause;  and  that  the  rule  that  it  must  be  pertinent, 
TV'hich  is  applied  to  the  words  of  counsd  or  to  other  proceedings  in  a  case,  to 
make  them  absolutely  privileged,  should  also  on  reason  and  authority  be 
applied  to  the  pleadings  of  parties.  .  .  . 

(3)  We  will  now  consider  whether  a  libelous  allegation,  pertinent  to  the 
cause  pending  in  a  court  having  jurisdiction  of  the  cause,  ceases  to  be  an  abso- 
lutdy privileged  publication,  if  it  be  made  in  reference  to  a  stranger  not  a  party 
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to  the  suit.  This  question  has  rarely  been  directly  brought  to  the  attention 
of  the  Ck)urt8.  ...  In  my  judgment,  pertinent  allegations  in  the  fdeadings 
in  a  judicial  proceeding,  whether  they  relate  to  parties  to  the  sidt  or  strangers, 
ought  upon  principles  of  public  policy  to  be  held  as  absolutely  privileged  pub- 
lications, on  which  no  action  of  libel  can  be  based. 

(4)  The  only  other  qualification  which  has  been  suggested,  of  the  rule  that 
libelous  allegations,  which  are  pertinent,  contained  in  the  pleadings  in  pro- 
ceedings in  the  regular  course  of  justice  in  a  court  of  competent  jurisdiction, 
are  absolutely  privileged  publications,  is  whether  such  allegations  are  not 
actionable  if  the  proceedings  should  have  been  resorted  to  merely  for  the  pur- 
pose of  conveying  the  scandal  and  as  a  cover  for  the  malice  of  the  party,  and  not 
in  good  faith  for  the  assertion  of  a  right  or  the  redress  of  a  wrong.  .  .  .  Till 
some  case  is  brought  before  us,  requiring  us  to  decide  this  point,  I  deem  it  best 
to  say  nothing  upon  the  subject.  If  in  a  pleading  a  party  has  inserted  a  scanda- 
lous matter  which  is  impertinent  to  the  cause,  he  is  not,  as  we  have  seen,  abso- 
lutely protected  from  a  libel  suit,  but  he  is  protected  in  such  suit,  if  he  shows 
that  he  had  reasonable  cause  for  believing,  and  did  actually  believe,  that  the 
allegations  were  pertinent  to  the  cause.  Proof  of  this  would  completely  and 
conclusively  rebut  the  charge  of  malice. 


1004.    LESCALE  v.  JOSEPH  SCHWARTZ  COMPANY 
Supreme  Court  of  Louisiana.     1906 
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Appeal  from  Civil  District  Court,  Parish  of  Orleans;  Walter 
Bters  SoMMERViLLi:,  Judge.  Action  by  Dr.  Joseph  F.  Lescale  against 
the  Joseph  Schwartz  Company,  Limited,*  and  others.  Judgment  for 
defendants,  and  plaintiff  appeab.  Reversed  and  remanded.  A 
liquidator  having  been  appointed  to  the  Lescale  Schwab  Lumber  Com- 
pany, Limited,  by  the  stockholders  of  that  company,  and  this  liquida- 
tor having  obtkined  an  order  for  the  sale  of  all  the  property  of  the  con- 
cern and  advertised  the  sale,  a  petition  was  filed  by  the  defendants  in 
the  present  suit,  twelve  in  number,  the  creditors  of  the  company,  to 
have  the  appointment  of  the  liquidator  declared  to  be  null,  and  to  have 
a  receiver  appointed  to  take  charge  of  the  affairs  of  the  company.  As 
reasons  why  the  receiver  should  be  appointed,  allegations  of  misman- 
agement and  misapplication  of  funds  and  illegal  preference  were  made 
against  the  stockholders  of  the  company,  among  whom  was  Dr.  J.  F. 
Lescale,  the  plaintiff  in  the  present  suit.  Those  allegations  are  now 
charged  by  plaintiff.  Dr.  Lescale,  to  have  been  false  and  libelous,  and 
damages  are  claimed.  An  exception  of  no  cause  of  action  was  sus- 
tained, and  plaintiff  prosecutes  this  appeal. 

John  Alonzo  WoodviUe  and  Joseph  Quintero  Gowland,  for  appellant. 

Ernest  Touro  Florance,  for  appellees.  .  .  . 

Provostt,  J.  The  grounds  of  the  exception  are  that  material  alle- 
gations are  privileged  and  non-actionable,  and  that  therefore,  in  order 
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to  show  a  cause  <rf  action,  plaintiff's  petition  should  have  negatived  the 
materiality  of  the  allegations,  and  that  it  has  not  done  so.  .  .  .  The 
question  in  this  case  must,  therefore,  be  as  to  whether  it  is  true  that  in 
this  State  material  allegations  are  privileged. 

At  common  law  by  preponderance  of  authority  they  are.  The  rule 
on  the  subject  is  stated  in  the  Am.  &  £ng.  £ncy.  of  L.,  vol.  18,  p.  1024, 
as  follows: 

. . .  "The  prevailing  rule  in  the  United  States  is  that  statements  made  in  plead- 
ings or  writings  used  in  the  oourse  of  judicial  proceedings  before  a  competent 
tribunal,  though  they  are  such  as  if  used  elsewhere  would  import  malice  and  be 
actionable  in  themselves,  are  not  actionable  if  they  are  applicable  and  pertinent 
to  the  subject  of  inquiry,  but  that  such  privilege  does  not  extend  to  matter 
having  no  materiality  or  pertinency  to  the  question  involved  in  the  cause  or  at 
least  to  matter^  which  the  defendant  could  not  reasonably  have  supposed  to  be 
relevant." 

The  civil  law  rule  is  that  "every  act  whatever  of  man  that  causes 
damage  to  another  obliges  him  by  whose  fault  it  happened  to  repair 
it."  Pothier  on  ObUgations,  No.  116  et  seq.  Those  are  not  the  exact 
words  of  Pothier,  but  the  language  is  derived  from  his  text,  and  sums 
up  his  meaning.  It  is  the  language  of  Code  Napoleon,  art.  1182,  and  is 
reproduced  from  that  code  into  ours.  Article  2315.  Hence  in  France 
and  in  this  State  it  is  statutory  law.  Some  commentators  on  the  Code 
Napoleon,  notably  Laurent  (vol,  20,  Nos.  412,  413),  would  enforce 
that  article  to  the  letter,  regardless  of  the  good  or  bad  faith  of  the  offend- 
ing litigant  or  of  the  existence  vel  non  of  probable  cause;  but  the 
Courts  have  tempered  the  rigor  of  the  article.  .  .  .  From  the  foregoing 
review  of  oiir  cases  the  admission  must  be  made  that  our  jurispru- 
dence is  in  an  unsatisfactory  state  on  this  question.  But  the  general 
result  may  fairly  be  said  to  be  that  an  allegation  is  not  privileged  unless 
founded  on  probable  cause. 

Dealing  with  the  question  as  if  it  were  res  nova.  .  .  .  The  litigant 
who  brings  a  suit  without  probable  cause  is  held  responsible  in  dam- 
ages; and  in  France  the  responsibility  is  extended  in  precisely  the  same 
degree  to  the  htigant  who  defends  a  suit  without  probable  cause.  Why 
should  there  be  responsibility  for  bringing  a  suit,  and  yet  none  for  mak- 
ing without  probable  cause  an  allegation  in  the  suit?  Will  the  law  hold 
litigant  answerable  for  the  mere  vexation  or  trouble  he  may  cause 
his  adversary  by  instituting  a  suit  against  him  without  probable  cause 
and  yet  privilege  him  to  destroy  utterly  the  reputation  of  the  same 
adversary  without  probable  cause  if  only  he  does  it  by  means  of  relevant 
allegations  in  a  suit?  We  imagine  not,  and  that,  as  much  fo  his  alle- 
gations as  for  the  suit  itself,  the  litigant  ought  to  show  probable  cause 
or  else  be  answerable  for  the  consequences.  And,  indeed,  what  greater 
degree  of  protection  can  a  litigant  possibly  need?  Can  he  complain 
if  he  is  debarred  from  making  defamatory  statements  for  the  making 
of  which  he  could  not  show  probable  cause?    Can  he  with  any  show 
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of  reason  claim  the  right  to  make  defamatory  statements  which  he  has 
no  reason  to  believe  are  true?  In  the  course  of  the  oral  argument  a 
decision  of  the  United  States  Court  of  Appeal  for  this  district  was  re- 
ferred to  as  having  held  that  a  fire  insurance  company  was  not  answer- 
able in  damages  for  having  falsely,  maliciously,  and  without  probable 
cause,  in  its  answer  to  a  suit  on  one  of  its  policies,  charged  the  plaintiff 
with  having  himself  set  fire  to  the  premises  for  the  loss  of  which  he  made 
the  claim  on  the  policy.  The  case  is  not  cited  in  the  brief,  and  we  have 
not  time  to  look  it  up;  but  to  our  mind  such  a  doctrine,  however  sound 
it  may  be,  in  so  far  as  founded  upon  the  common  law,  appears  to  be 
simply  intolerable.  It  licenses  every  fire  insurance  company  to  be- 
smirch the  reputation  of  any  one  of  its  policy  holders  who  may  venture 
to  bring  suit  on  one  of  its  policies.  Under  the  operation  of  such  a 
doctrine  the  policy  holder  might  be  the  most  honorable  man  in  the 
community,  and  yet  the  insurance  company  boldly  and  openly  threaten 
him  with  defamation  if  he  dare  bring  suit.  By  such  a  doctrine  the 
insurance  company  is  armed  with  two  defenses, — one,  to  be  availed  of 
before  the  Court,  founded  on  the  law  and  the  facts,  and  addressing 
itself  to  the  merits  of  the  case;  the  other,  to  be  availed  of  before  the 
tribunal  of  public  opinion,  addressing  itself  to  the  good  name  of  the 
policy  holder,  and  founded  on  nothing  at  all.  "  If  you  dare  bring  suit 
against  me,  I  will  charge  you  with  having  set  fire  to  your  own  premises, 
and,  though  your  claim  may  not  be  defeated  thereby,  your  reputation, 
at  any  rate,  shall  be  wounded." 

On  the  assumption  that  material  allegations  are  not  privileged,  the 
petition  of  plaintiff  unquestionably  shows  a  cause  of  action.  ...  It  is 
therefore  ordered,  adjudged,  and  decreed  that  the  judgment  appealed 
from  be  set  aside,  and  that  the  exception  of  no  cause  of  action  be  over- 
ruled, and  that  the  case  be  remanded  for  trial  according  to  law;  defend- 
ant to  pay  the  costs  of  appeal,  and  the  costs  of  the  lower  court  to  abide 
the  result  of  the  suit. 

Breaux,  C.  J.,  dissents. 

On  Rehearing.  Provosty,  J.  On  application  for  a  rehearing  it  is 
pointed  out  that  in  France,  by  special  statute,  material  allegations  are 
never  actionable;  and  that  even  irrelevant  defamatory  allegations  are 
not  actionable,  unless  an  order  is  entered,  in  the  suit  itself  in  which 
they  are  made,  granting  the  right  to  bring  suit  on  them.  Art.  23  of 
Act  1819;  amended  in  1881.    We  confess  frankly  this  statute  escaped 

our  attention But  until  a  similar  special  statute  is  adopted  in 

this  State  the  rule  under  the  Code  must  remain  here  as  it  was  in  France 
before  the  adoption  of  this  Act  of  1819.  .  .  . 

In  further  support  of  the  application  for  rehearing  it  is  said  that, 
unless  the  litigant  is  allowed  this  privilege  of  defamation,  he  will  be 
hampered  in  the  prosecution  or  defense  of  his  rights.  We  do  not  so 
believe.  It  cannot  be  that  a  litigant  is  hampered  by  being  debarred 
from  relying  upon  statements  for  which  there  is  not  probable  cause  and 
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which  he  himself  knows  to  be  false.  A  litigant  should  speak  the  truth, 
the  whole  truth,  and  nothmg  but  the  truth  to  the  Court;  and  the  least 
that  can  be  required  of  him  is  that  he  shall  not  speak  that  which  he  not 
only  knows  to  be  false,  but  which  he  cannot  show  to  have  even  the  color 
of  truth.  •  .  .  The  argument  that  the  right  to  bring  suit  for  a  slander 
committed  by  means  of  judicial  allegations  may  be  abused  is  a  double- 
edged  sword.  The  immunity  contended  for  may  in  like  manner  be 
abused.  Its  advocates  seem  to  assume  that  the  occasions  when  it 
could  be  abused  would  be  of  rare  occurrence;  but  the  fact  is  that  every 
suit  affords  ample  room  for  its  abuse.  It  might  be  abused  in  a  suit  on 
a  promissory  note  or  on  a  plain  loan  of  money.  It  might  be  made  a 
terrible  instrument  in  the  hands  of  blackmailers.  Because  a  certain 
rule  has  prevailed  in  England,  and  has  been  followed  more  or  less  ex- 
tensively in  those  States  whose  jurisprudence  is  a  mere  continuation  of 
that  of  England,  is  no  reason  why  a  court,  adminbtering  the  civil  law 
and  acting  under  a  statute,  should  sanction  a  thing  working  such  great 
hardship  in  individual  cases,  without  any  appreciable  good  to  the 
public.  .  .  .  The  application  for  rehearing  is  denied. 
The  Chief  Justice  dissents.^ 

^  [Problems: 

The  defendant's  house  was  robbed.  He  called  upon  a  neighbor,  M.,  to  see  if 
M.  could  help  him  to  detect  the  thief.  M.  asked,  "Do  you  suspect  any  one?'' 
He  replied,  '^  Yes,  I  have  good  reason  to  believe  that  E.  did  it."  Afterwards,  he 
caused  E.  to  be  arrested.  In  an  action  for  slander,  was  his  statement  privi- 
leged?   (1877,  Eames  v,  Whittaker,  123  Mass.  342.) 

The  plaintifiF  sued  the  defendant  for  damage  done  to  the  plaintiff's  com  by 
the  defendant's  hogs  and  bull.  He  won  the  suit.  The  defendant  then  laid  a 
complaint  of  peijiuy  against  the  plaintiff,  and  at  the  trial  conducted  the  prose- 
cution. During  the  trial  he  stated  several  times  ''Pete  Boyer  swore  to  a  lie." 
Was  this  privil^^?    (1807,  McDavitt  v,  Boyer,  169  lU.  475.) 

Mr.  B.  sued  for  divorce.  Mrs.  B.  filed  a  cross-bill,  in  which  she  alleged  "for 
further  cause  of  divorce  .  .  .  that  the  said  plaintiff  £.  C.  B.  has  been  guilty  of 
consorting  and  cohabiting  with  other  women,  including  Mrs.  £.  J."  Mrs.  J. 
sues  Mrs.  B.  for  this  UbeL  Is  it  privileged?  (1901,  Jones  v.  Brownke,  161 
Mo.  258,  61  S.  W.  795.) 

EssATs: . 

John  BarihohmeWf ''  Want  of  Probable  Cause  in  Judicial  Slander."    (J.  R.,  XII, 
132.) 

Notes: 

"Judicial  proceedings,  words  used  in  absolute  or  qualified  privilege." 
(H.  L.  R.,  X,  134;   XI,  346.) 

"Pleadings:  whether  absolutely  privileged."     (H.  L.  R.,  XVI,  603.) 
"libel,  irrelevant  matter  in  pleading  not  privileged."    (M.  L.  R.,  II,  643.) 
"Libel  — aUegatioDs  in  pleading."    (Y.  L.  J.,  XX,  669.)] 
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SUB-TITLB  (Vn) :  POLICIES  8Z2BKINa  JUSTIFICATION  IN  THE 
NECBBBITIE8  FOR  INDEFENDENCB  AND  BFFICHENCT  OF 
OFFICERS   ADMINISTBRINQ-  JUSTICE 

Topio  1.    Judge 

{A.    One  Type  of  Judge,) 

1005.  William  Shakbspears.  King  Henry  the  Foiarth,^  .  .  .  (Enter  Lord 
chief  e  Ju8Hce,  Clarke  of  the  Office,  Jaylor,  John  Ccbler,  Dericke,  and  the  Theefe.) 

Judge,    Jaylor,  biing  the  prisoner  to  the  bane.  .  .  . 

Jvdge,    Hold  thy  hand  up  at  the  barre. 

Theefe,    Here  it  is,  my  lord. 

Jvdge,    Clearke  of  the  office,  reade  his  inditement.  .  .  . 

Clearke,  Why  then  Cutbert  Cutter,  I  indite  thee  by  the  name  of  Cutbert 
Cutter,  for  robbing  a  poore  carrier  the  20  day  of  May  last  past,  in  the  fourteen 
yeare  of  the  raigne  of  our  soueraigne  Lord  King  Henry  the  fourth,  for  setting 
upon  a  poore  Carrier  upon  Gad's  hill  in  Kent,  and  hauing  beaten  and  wounded 
the  said  carrier,  and  taken  his  goods  from  him. 

Judge,  Well,  what  sayest  thou,  art  thou  guiltie,  or  not  guiltie? 

The^e,  Not  guiltie,  my  lord. 

Jvdge.  By  whom  wilt  thou  be  tried? 

The^e.  By  my  Lord  the  young  Prince,  or  by  my  selfe,  whether  you  will. 

(Enter  the  young  Prince,  with  Ned  and  Tom,) 

Hen,  V,  Come  away  my  lads, — ^ye  villedn,  what  make  you  heere?  I  must 
goe  about  my  businesse  my  selfe,  and  you  must  stand  loytering  here. 

Theefe.    Why  my  Lord,  they  haue  bound  me,  and  will  not  let  me  goe. 

Hen.  V.  Haue  they  bound  thee,  villain?  Why,  how  now,  my  lord.  .  .  . 
What  hath  he  done? 

Judge,    And  it  please  your  Majestic,  he  hath  robbed  a  poore  Carrier.  .  .  . 

Hen.  V,    Well  my  Lord,  what  do  you  mean  to  do  with  my  man? 

Judge,  And  please  your  grace  the  law  must  passe  on  lum.  According  to 
justice  then  he  must  be  executed. 

Hen,  V.    Why  then  belike  you  meane  to  hang  my  man? 

Judge.    I  am  sorie  that  it  falles  out  so. 

Hen,  V,    Why  my  Lord,  I  pray  ye,  who  am  I? 

Judge.  And  please  your  Grace,  you  are  my  Lord  the  young  Prince,  our  King 
that  shall  be  after  the  decease  <^  oiu*  souereigne  Lord  King  Henry  the  fourth, 
whom  God  graimt  long  to  raigne. 

Hen,  V,    You  say  true,  my  Lord :  And  you  will  hang  my  man? 

Judge,    An  like  your  Grace,  I  must  needs  do  justice. 


^  [The  passage  of  the  first  scene  is  taken  from  the  Old  Play  (not  by  Shake- 
speare), as  printed  in  the  Appendix  to  Henry  Moriey's  edition  of  "King 
Henry  IV,"  Part  L  —  Ed.] 


No.   1005     B.    (Vn)   INDEPENDENCE   OP   OFFICERS   OP  JUSTICE     615 

Hen,  V,    TeQ  me,  my  Lord|  shall  I  haue  my  man? 
Judge,    I  camiot,  my  Lord. 
Hen,  V,    But  will  you  not  let  him  go? 
Judge,    I  am  sorie  that  his  case  is  so  ill. 
Hen,  V.    Tush,  case  me  no  casings.    Shall  I  haue  my  man? 
Judge,    I  cannot.    Nor  I  may  not,  my  Lord. 
Hen.  V,    Nay?  and  I  shall  not?    Say,  &  then  I  am  answered. 
Judge,    No. 

Hen,  V.  No?  Then  I  wQl  haue  him.  {He  giveth  the  Judge  a  hoxe  on  the 
eare.) 

Judge,    Well  my  Lord,  I  am  content  to  take  it  at  your  hands. 

Hen.  V,    Nay  an  you  be  not,  you  s^all  haue  more. 

Judge,    Why  I  pray  you  my  Lord,  who  am  I? 

Hen,  V,  You  I  who  knowes  not  you?  Why,  man,  you  are  Lord  chiefe 
Justice  of  England. 

Judge.  Your  Grace  hath  said  truth,  therefore  in  striking  me  in  this  place, 
you  greatly  abuse  me,  and  not  me  onely,  but  also  your  father:  whose  liuely 
person  here  in  this  place  I  doo  represent.  And  therefore  to  teach  you  what 
perogatiues  meane,  I  commit  you  to  the  fleete,  until!  wee  haue  spoken  with  your 
father. 

Hen,  V.    Why  then,  belike  you  meane  to  send  me  to  the  Fleete? 

Judge,    Aye,  indeed;  and  therefore  carry  him  away. 

{Exeunt  Henry  V.  vnih  the  officers.) 

Judge,    Jayler,  carry  the  prisoner  to  Newgate  againe,  until  the  next  Sises. 
Jayler.    At  your  oommandement  my  Lord,  it  shalbe  done.  .  .  . 
[Henry  IV  dies.     Young  Henry  becomes  King,  and  his  nobles  are  now  to  meet  him 
for  the  first  time  since  his  accession.     They  auxiit  his  arrivalf  in  a  reception 
haU  of  the  palace.] 
P.  John,    Though  no  man  be  assured  what  grace  to  find, 

You  stand  in  coldest  expectation  [to  the  Chief  Justice]: 
1  am  the  sorrier;  would  't  were  otherwise. 


Ch,  Just.    Sweet  princes,  what  I  did,  I  did  in  honour, 
Led  by  the  impartial  conduct  of  my  soul; 
And  never  shall  you  see  that  I  will  beg 
A  ragged  and  forestalled  remission.  .  .  . 

{Enter  King  Henry  the  Fifth,  attended.) 

Ch.  Just.    Good  morrow,  and  God  save  yoiur  majesty! 
King,  This  new  and  gorgeous  garment,  majesty. 

Sits  not  so  easy  on  me  as  you  think. 

Brothers,  you  mix  your  sadness  with  some  fear: 

This  is  the  Enghsh,  not  the  Turkish  court; 

Not  Amurath  an  Amurath  succeeds, 

But  Harry  Harry.  .  .  . 

You  all  look  strangely  on  me: — {to  the  Chuf  Justice)  and  you  most; 

You  are,  I  think,  assured  I  love  you  not. . 
Ch,  Just,    I  am  assured,  if  I  be  measiu^  rightly, 

Your  majesty  hath  no  just  cause  to  hate  me. 
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King,         No?    How  might  a  prince  of  my  great  hopes  forget 

So  great  indignities  you  laid  upon  me? 

What  I  rate,  rebuke,  and  roughly  send  to  prison 

The  inmiediate  heir  of  £nglandl    Was  this  easy? 

May  this  be  washed  in  Lethe,  and  forgotten? 
Ch.  Just.    I  then  did  use  the  pen»n  of  your  father. 

The  image  of  his  power  lay  then  in  me. 

And,  in  the  administration  of  his  law. 

Whiles  I  was  busy  for  the  Commonwealth 

Your  hi^mess  pleas^  to  forget  my  place, 

The  majesty  and  power  of  law  and  justice. 

The  image  of  the  king  whom  I  presented, 

And  struck  me  in  my  very  s^at  of  judgment; 

Whereon,  as  an  offender  to  your  father, 

I  gave  bold  way  to  my  authority 

And  I  did  commit  you.    If  the  deed  were  ill. 

Be  you  contented,  wearing  now  the  garland. 

To  have  a  son  set  your  decrees  at  naught. 

To  pluck  down  justice  from  your  awful  bench. 

To  trip  the  course  of  law,  and  blunt  the  sword 

That  guards  the  peace  iemd  safety  of  your  person. 


As  you  are  king,  speak  in  your  state 
What  I  have  done  that  misbecame  my  place. 
My  person,  or  my  liege's  sovereignty. 
King.         You  are  ri^t,  Justice,  and  you  weigh  this  well. 
Therefore  still  bear  the  balance  and  the  sword. 
And  I  do  wish  your  honours  may  increase 
Till  you  do  Uve  to  see  a  son  of  mine 
Offend  you,  and  obey  you,  as  I  did. 
So  shall  I  live  to  speak  my  father's  words: — 
"Happy  am  I,  that  have  a  man  so  bold 
That  dares  do  justice  on  my  proper  son; 
And  not  less  happy,  having  such  a  son. 
That  would  deliver  up  his  greatness  so 
Into  the  hands  of  justice." — You  did  commit  me; 
For  which,  I  do  oonmiit  into  your  hand 
The  unstained  sword  that  you  have  use  to  bear; 
With  this  remembrance, — ^that  you  use  the  same 
With  the  like  bold,  just,  and  impartial  spirit 
As  you  have  done  'gainst  me.    There  is  my  hand. 

1006.  Lord  Manbfieli),  C.  J.,  in  John  Wilke^  Cok.  (1768.  19  How.  St. 
Tr.  1075, 1111.)  [After  pronouncing  a  judgment  reverdng  the  outlawry  of  John 
Wilkes,  the  popular  patriot,  he  continued.]  ...  It  is  fit  to  take  some  notice 
of  the  various  terrors  hung  out;  the  numerous  crowds  which  have  attended  - 
and  now  attend  in  and  about  the  hall,  out  of  all  reach  of  hearing  what  passes 
in  Court;  and  the  tumults  which,  in  other  places,  have  shamefully  insulted  all 
order  and  government.  Audacious  addresses  in  print  dictate  to  us,  from  those 
they  call  the  people,  the  judgment  to  be  given  now,  and  afterwards  upon  the 
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conviction.    Reasons  of  policy  are  urged,  from  danger  to  the  kingdom,  by  com- 
motions and  general  confusion.    Give  me  leave  to  take  the  opportunity  of  this 
great  and  respectable  audience,  to  let  the  whole  world  know  all  such*  attempts 
are  vain.    Unless  we  have  been  able  to  find  an  error  which  will  bear  us  out  to 
reverse  the  outlawry,  it  must  be  aflSrmed.    The  Constitution  does  not  allow 
reasons  of  state  to  influence  our  judgments:  God  forbid  it  shouldl    We  must 
not  regard  political  consequences,  how  formidable  soever  they  might  be:   if 
rebellion  was  the  certain  consequence,  we  are  bound  to  say,  ''Fiat  justitia,  mat 
coelum.''    The  Constitution  trusts  the  king  with  reasons  of  state  and  policy; 
he  may  stop  prosecutions;  he  may  pardon  offences;  it  is  his  to  judge  whether 
the  law  or  the  criminal  should  yield.  •  .  .  We  are  to  say  what  we  take  the  law 
to  be:  if  we  do  not  speak  oiur  real  opinions,  we  prevaricate  with  God  and  our 
own  consdenocs.    I  pass  over  many  anonymous  letters  I  have  received.    Those 
in^rint  are  public;  and  some  of  them  have  been  brought  judicially  before  the 
Court.    Whoever  the  writers  are,  they  take  the  wrong  way.    I  will  do  my  duty, 
unawed.    What  am  I  to  fear?    That  '^mendax  infamia"  from  the  press,  which 
daily  coins  false  facts  and  false  motives?    The  lies  of  calumny  carry  no  terror 
to  me.    I  trust  that  my  temper  of  mind,  and  the  color  and  conduct  of  my  life, 
have  ipven  me  a  suit  of  armor  agunst  these  arrows.  ...  I  honor  the  king 
and  respect  the  people;  but  many  things,  acquired  by  the  favor  of  either,  are 
in  my  account  objects  not  worth  ambition.    I  wish  popularity;  but  it  is  that 
popularity  which  follows,  not  that  which  is  run  after.    It  is  that  popularity 
which,  sooner  or  later,  never  fails  to  do  justice  to  the  ptirsuit  of  noble  ends  by 
noble  means.    I  will  not  do  that  which  my  conscience  tells  me  is  wrong,  upon 
this  occasion,  to  gain  the  huzzas  of  thousands  or  the  daily  praise  of  all  the  papers 
which  come  from  the  press.    I  will  not  avoid  doing  what  I  think  is  right,  ^ough 
it  should  draw  on  me  the  whole  artillery  of  libels;  all  that  falsehood  and  malice 
can  invent,  or  the  credulity  of  a  deluded  populace  can  swallow.    I  can  say 
with  a  great  magistrate,  upon  an  occasion  and  under  circumstances  not  unlike, 
''Ego  hoc  animo  semper  fui,  ut  invidiam  virtute  partam,  gloriam,  baud  in- 
famlam,  puteram.''    The  threats  go  further  than  abuse:  personal  violence  is 
denounced.    I  do  not  believe  it:  it  is  not  the  genius  of  the  worst  men  of  this 
country,  in  the  worst  of  times.    But  I  have  set  my  mind  at  rest.    The  last  end 
that  can  happen  to  any  man  never  comes  too  soon,  if  he  falls  in  support  of  the 
law  and  liberty  of  his  oountry;  for  liberty  is  synonymous  to  law  and  goveno- 
ment. 


1007.  RuFUB  Choate.  Speech  an  the  Tentare  cf  Jvdidal  Office.  (Mi 
cfausetts  Constitutional  Convention.  1853.  Debates,  Vol.  II,  p.  799;  Harvard 
Law  Review,  XIII,  p.  5.)  ...  I  ask.  How  shall  we  get  and  keep  the  best  judge 
for  the  work  of  the  judge?  Well,  sir,  before  I  can  go  to  that  inquiry,  I  must 
pause  at  the  outset,  and,  inverting  a  little  what  has  been  the  order  of  investiga^ 
tion  here,  ask  first,  Who  and  what  is  such  a  judge?  Who  is  that  best  judge? 
What  is  he?  How  shall  we  know  him?  On  this  point  it  is  impossible  that 
there  should  be  the  slightest  difference  of  opinion  among  us.  .  .  . 

In  the  first  place,  he  should  be  profoundly  learned  in  all  the  learning  of  the 
law,  and  he  must  know  how  to  use  that  learning.  Will  any  one  stand  up  here 
to  deny  this?  In  this  day,  boastful,  glorious  for  its  advancing  popular,  pro* 
fessional,  scientific,  and  all  education,  will  any  one  disgrace  himself  by  doubt- 
ing the  necessity  of  deep  and  continued  studies,  and  various  and  thorough 
attainments,  to  the  b^idi?  .  .  . 
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In  the  next  place,  he  must  be  a  man,  not  merely  upright,  not  merely  honest 
and  well-intentioned, — this  of  course,  — ^but  a  man  who  will  not  respect  persons 
in  judgment.  And  does  not  every  one  here  agree  to  this  also?  Dismiasing, 
for  a  moment,  all  theories  about  the  mode  of  appointing  him  or  the  time  for 
which  he  shall  hold  office,  sure  I  am,  we  all  demand  that,  as  far  as  human  -virtue, 
assisted  by  the  best  contrivances  of  human  wisdom,  can  attain  to  it,  he  shaO 
not  resect  persons  in  judgment.  He  shall  know  nothing  about  the  parties, 
everything  about  the  case.  He  shall  do  everjrthing  for  justice,  nothing  for 
himself;  nothing  for  his  friend;  nothing  for  his  patron;  nothing  for  his  sover- 
eign* If  on  one  side  is  the  Executive  power  and  the  Legislature  and  the  Peo- 
ple,— the  sources  of  his  honors,  the  givers  of  his  daily  bread, — and  on  the  other 
an  individual  nameless  and  odious,  his  eye  is  to  see  neither,  great  nor  small; 
attending  only  to  the  ''trepidations  of  the  balance."  If  a  law.is  passed  by  a 
unanimous  Legislature,  clamored  for  by  the  general  voice  of  the  public,  and  a 
cause  is  before  him  on  it,  in  which  the  whole  community  is  one  side  and  an  in- 
dividual nameless  or  odious  on  the  other,  and  he  believes  it  to  be  against  the 
Constitution,  he  must  so  declare  it, — or  there  is  no  judge.  If  Athens  oomee 
there  to  demand  that  the  cup  of  hendock  be  put  to  the  lips  of  the  wisest  of  men, 
and  he  believes  that  he  has  not  corrupted  the  youth,  nor  omitted  to  worship 
the  gods  of  the  city,  nor  introduced  new  divinities  of  his  own,  he  must  deliv^- 
him,  although  the  thunder  light  on  the  unterrified  brow.  This,  eir,  expresses, 
by  very  general  illustration,  what  I  mean  when  I  say  I  would  have  him  no 
respecter  of  persons  in  judgment.  .  .  . 

And,  finally,  he  must  possess  the  perfect  confidence  of  the  community,  that 
he  bear  not  the  sword  in  vain.  To  be  honest,  to  be  no  respecter  of  persons, 
is  not  yet  enough.  He  must  be  believed  such.  I  should  be  glad  so  far  to  in- 
dulge an  old-fashicmed  and  cherished  professional  sentiment  as  to  say  that  I 
would  have  something  of  venerable  and  illustrious  attach  to  his  character  and 
function,  in  the  judgment  and  feelings  of  the  Commonwealth.  But,  if  this 
should  be  thought  a  little  above  or  behind  the  time,  I  do  not  fear  that  I  subject 
myself  to  the  ridicule  of  any  one  when  I  claim  that  he  be  a  man  towards  whom 
the  love  and  trust  and  affectionate  admiration  of  the  people  should  flow;  not 
a  man  perching  for  a  winter  and  summer  in  our  court-houses,  and  then  gone 
forever,  but  one  to  whose  benevolent  face  and  bland  and  dignified  manners 
and  firm  administration  of  the  whole  learning  of  the  law  we  become  accus- 
tomed; whom  our  eyes  anxiously,  not  in  vain,  explore  when  we  enter  the  temple 
of  justice;  towards  whom  our  attadmient  and  trust  grow  even  with  the  growth 
of  his  own  eminent  reputation.  I  would  have  him  one  who  might  look  back 
from  the  venerable  last  years  of  Mansfield  or  Marshall,  and  recall  such  testi- 
monies as  these  to  the  great  and  good  judge:  ''Because  I  delivered  the  poor 
that  cried,  and  the  fatheriess,  and  him  that  had  none  to  help  him.  The  bless- 
ing of  him  that  was  ready  to  perish  came  upon  me,  and  I  caused  the  widow's 

heart  to  sing  for  joy I  was  eyes  to  the  blind,  and  feet  was  I  to  the  lame. 

I  was  a  father  to  the  poor,  and  the  cause  which  I  knew  not  I  searched  out.    And 
I  brake  the  jaws  of  the  wicked,  and  plucked  the  spoil  out  of  his  teeth.'' 

Give  to  the  community  such  a  judge,  and  I  care  little  who  makes  the  rest  of 
the  Constitution  or  what  party  administers  it.  It  will  be  a  free  government, 
I  know.  Let  us  repose,  secure,  imder  the  shade  of  a  learned,  impartial,  and 
trusted  magistracy,  and  we  need  no  more.  •  •  • 
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(B.   Another  Type  of  Judge.) 

1008.  A.  CoNAN  Doyle.  Micah  Clarke,  (1890.  Ch.  XIV.)  The  Trials 
of  the  Monmouth  Rebels  in  1685  (the  "Bloody  Assizes"  of  Lord  Jeffreys).  .  .  . 
Late  in  August  the  judges  started  from  London  upon  that  wicked  journey 
which  blighted  the  lives  and  the  homes  of  so  many,  and  hath  left  a  memory 
in  the  counties  through  which  they  passed  which  shall  never  fade  while  a  father 
can  speak  to  a  son.  ...  At  Dorchester  the  slaughter  was  wholesale.  Three 
hundred  were  Qondenmed  to  death,  and  seventy-foiur  were  actually  executed, 
until  the  most  loyal  and  Tory  of  the  country  squires  had  to  complain  of  the 
universal  presence  of  the  dangling  bodies.  Thence  the  judges  proceeded  to 
Exeter  and  thence  to  Taunton,  which  they  reached  in  the  first  week  of  Septem- 
ber, more  like  furious  fmd  ravenous  beasts  which  have  tasted  blood  and  cannot 
quench  their  slavings  for  slaughter  than  just-minded  men,  trained  to  distin- 
guish the  various  degrees  of  guilt,  or  to  pick  out  the  innocent  and  screen  him  from 
injustice.  A  rare  field  was  opened  for  their  cruelty,  for  in  Taunton  alone  there 
lay  a  thousand  hapless  prisoners.  .  .  . 

It  was  on  a  Monday  evening  that  the  Lord  Chief  Justice  made  his  entry. 
From  one  of  the  windows  of  the  room  in  which  we  were  confined  I  saw  him 
pass.  ...  He  was  a  man  who,  in  his  younger  days,  must  have  been  remark- 
able for  his  extreme  beauty.  .  .  .  His  expression  was  lofty  and  noble,  but  his 
temper  was  so  eadly  aflame  that  the  slightest  cross  or  annoyance  would  set 
him  raving  like  a  madman,  with  blazing  eyes  and  foaming  mouth.  ...  On  the 
dghth  day  of  the  assizes  there  were  but  £fty  of  us  left  in  the  wool  warehouse. 
For  the  last  few  days  prisoners  had  been  tried  in  batches  of  ten  and  twenty. 
But  now  the  whole  of  us  were  taken  in  a  drove,  under  escort,  to  the  court-house, 
where  as  many  as  could  be  squeezed  in  were  ranged  in  the  dock,  while  the  rest 
were  penned,  like  calves  in  the  market,  in  the  body  of  the  hall.  The  Judge 
reclined  in  a  high  chair,  with  a  scarlet  da!s  above  him,  while  two  other  Judges, 
in  less  elevated  seats,  were  stationed  on  either  side  of  him.  On  the  right  hand 
was  the  jiuy-box,  containing  twelve  carefully  picked  men — ^Tories  of  the  old 
school — ^firm  upholders  of  the  doctrines  of  non-resistance  and  the  divine  right 
of  kings.  .  .  . 

The  derk  having  gabbled  through  the  usual  form  that  we,  the  prisoners  at 
the  bar,  having  shaken  off  the  fear  of  God,  had  imlawfully  and  traitorously 
assembled,  and  so  onwards,  the  Lord  Justice  proceeded  to  take  matters  into 
his  own  hands,  as  was  his  wont. 

''I  trust  that  we  shall  come  well  out  of  this!"  he  broke  out.  ''I  trust  that 
no  judgment  will  fall  upon  this  building!  Was  ever  so  much  wickedness  fitted 
into  one  court-house  before?  Whoever  saw  such  an  array  of  villainous  faces? 
Ah,  rogues,  I  see  a  rope  ready  for  every  one  of  ye!  Art  not  afraid  of  judgment? 
Art  not  afraid  of  hell  fire?  .  .  .  How  many  are  here,  recorder?" 

"Fifty-and-one,  my  Lord." 

"  Oh,  sink  of  villainy  1  Fifty-and-one  as  arrant  knaves  as  ever  lay  on  a  hurdle ! 
Oh,  what  a  mass  of  corruption  have  we  here!    Who  defends  the  villains? '* 

"I  defend  the  prisoners,  your  Lordship,"  replied  the  yoimg  lawyer. 

"Master  Helstrop,  Master  Helstrop!"  cried  Jeffreys,  shaking  his  great  wig 
until  the  powder  flies  out  of  it,  ''you  are  in  all  these  dirty  cases.  Master  Hel- 
strop I  You  might  find  yourself  in  a  parlous  condition,  Master  Helstrop.  I 
think  sometimes  that  I  see  you  yourself  in  the  dock.  Master  Helstrop.  You 
may  yourself  soon  need  the  help  of  gentlemen  of  the  long  rope,  Master  Helstrop. 
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Oh,  have  a  care!  .  .  .  See  that  you  are  not  too  zealous  in  the  cause  of  the  scam 
of  the  earth.  How  now,  then?  What  do  these  one-and-fifty  villains  dedie  to 
say  for  themselves?    What  is  their  lie?"  .  .  . 

"Forty  of  them  desire  to  plead  guilty  to  the  charge  of  taking  up  aims  against 
the  King/'  replied  our  barrister."  .  .  . 

"Ohy  the  parricides  I  Oh,  the  shameless  rogues!"  cried  the  Judge.  "Put 
the  forty  together  on  (this  side  of  the  indoeure.  Oh,  gentlemen,  have  ye  ever 
seen  such  a  concentration  of  vice?  See  how  baseness  and  wickedness  can  stand 
with  head  erect!  Oh,  hardened  monsters!  But  the  other  eleven.  .  .  .  Come, 
come,  the  Court's  time  is  precious.  Put  forward  a  defensei  or  seat  yourselfy 
and  let  judgment  be  jMissed." 

"These  men,  my  Lord,"  said  the  counsel,  who  was  trembling  until  the  parch- 
ment rattled  in  his  hand.    "  These  eleven  men,  my  Lord — *' 

"Eleven  devils,"  interrupted  Jeffreys. 

"They  are  innocent  peasants,  my  Lord,  who  love  God  and  the  King,  and 
have  in  no  wise  mingled  themselves  in  this  recent  business.  They  have  been 
dragged  from  thdr  homes,  my  Lord,  not  because  there  was  suspicion  against 
them,  but  because  they  could  not  satisfy  the  greed  of  certain  oonmion  soldiers 
who  were  balked  of  plunder  in — " 

"Oh,  shame,  shame!"  cried  Jeffreys,  in  a  voice  of  thunder.  "Oh,  threefold 
shame.  Master  Helstrop!  Are  you  not  content  with  bolstering  up  rebels,  but 
you  must  go  out  of  your  way  to  slander  the  Bang's  troops?  What  is  the  worid 
coming  to?    What,  in  a  word,  is  the  defense  of  these  rogues?" 

"An  alibi,  your  Lordship." 

"EEa!    The  common  plea  of  every  scoundrel.    Have  they  witnesses?" 

*'We  have  here  a  list  of  forty  witnesses,  your  Lordship.  .  .  .  Will  you  not 
hear  the  witnesses,  your  Lordship?"  cried  our  counsel,  shamed  into  some  little 
sense  of  manhood  by  this  outrage. 

"  Not  a  word  from  them,  sirrah,"  said  Jeffreys.  " It  is  a  question  whether  my 
duty  towards  my  kind  master  the  King — ^write  down  'kind  master,'  derk — 
doth  not  warrant  me  in  placing  all  your  witnesses  in  tiie  dock  as  the  aiders  and 
abetters  of  treason."  .  .  . 

" But  hear  me,  my  Lord! "  cried  one  of  the  prisoners. 

"Hear  you,  you  bellowing  calf!"  shouted  the  Judge.  "We  can  hear  naught 
else.  .  .  .  Hear  you,  quotha!  We  shall  hear  you  at  the  end  of  a  rope  ere 
many  days." 

"We  scarce  think,  your  Lordship,"  said  one  of  the  Crown  lawyers,  springing 
to  his  feet  amid  a  great  rustling  of  papers,  "we  scarce  think  that  it  is  necessary 
for  the  Crown  to  state  any  case.  We  have  already  heard  the  whole  tale  of  this 
most  damnable  and  execrable  attempt  many  times  over.  The  men  in  the  dock 
before  your  Lordship  have  for  the  most  part  confessed  to  their  guilt,  and  ot 
those  who  hold  out  there  is  not  one  who  has  given  us  any  reason  to  believe  that 
he  is  innocent  of  the  foul  crime  laid  to  his  charge.  The  gentlemen  of  the  long 
robe  are  therefore  unanimously  of  opinion  that  the  jury  may  at  once  be  required 
to  pronounce  a  single  verdict  upon  the  whole  of  the  prisoners." 

"Which  is ?"  asked  Jeffreys,  glancing  round  at  the  foreman — 

"Guilty,  your  Lordship,"  said  he,  with  a  grin,  while  his  brother  juiymen 
nodded  their  heads  and  laughed  to  one  another. 

"Of  course,  of  ooiurse!  guilty  as  Judas  Iscariot!"  cried  the  Judge,  looking 
down  with  exultant  eyes  at  the  throng  of  peasants  and  burghers  before  him. 
"Move  them  a  little  forwards,  ushers,  that  I  may  see  them  to  more  adyantage. 
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Ohy  ye  ciuming  ones  I  Are  ye  not  taken?  Are  ye  not  compaased  around? 
Where  now  can  ye  fly?  Do  ye  not  see  Hell  opening  at  your  feet?  Eh?  Are 
ye  not  afraid?  Oh,  short,  short  shall  be  your  shrift  I''  The  very  devil  seemed 
to  be  in  the  man,  for,  as  he  spoke,  he  writhed  with  unholy  laughter,  and 
drummed  his  hand  upon  the  red  cushion  in  front  of  him.  .  .  . 

With  this  concluding  speech  the  trial  ended,  and  we  were  led  back  through  the 
crowded  streets  to  the  prison  from  which  we  had  been  brought.  .  .  .  There  was 
death  in  the  air,  and  the  townsfolk  crept  silently  about,  scarcely  daring  to  wear 
black  for  those  whom  they  had  loved  and  lost,  lest  it  should  be  twisted  into  an 
act  of  treason. 

1009.  G.  LbnAtrb.    The  Tribunal  of  the  Terror.    (1909.     Transl.  F.  Lees, 
pp.  189,  236,  247.0    The  machinery  of  the  revolutionary  committees,  which 
filled  the  prisons  of  Paris,  with  the  assistance  and  under  the  superintendence 
of  the  Committee  of  General  Security,  has  been  described;  the  famous  Revolu- 
tionary Tribunal,  which  partially  emptied  those  prisons  and  maintained  the 
influence  of  the  Terror,  has  now  to  be  examined.  .  .  .  The  operations  of  the 
Revolutionary  Tribunal  were  intended  by  the  organizers  of  the  Terror  to 
frighten  the  people  of  Paris  and  of  France  into  acquiescence  in  the  rure  of  the 
Great  Committee,  by  showing  them  that  the  re^t  of  being  suspected  or  de- 
nounced would  be  not  merely  a  detention  in  a  prison,  but  very  possibly  rapid 
judgment  and  summary  execution.  .  .  .  During  the  Reign  of  Terror  much 
blood  was  wantonly  shed,  yet  for  the  organizers  of  the  sjrstem  excuses  can  be 
made.    They  honestly  believed  that  the  steady  succession  of  executions  was 
necessary  to  maintain  peace  and  good  order  in  France,  and  that,  to  save  much 
bloodshed  from  anarchy  and  civil  war,  it  was  necessary  that  some  lives  should 
be  solemnly  taken  with  judicial  forms.    This  may  not  be  a  valid  excuse  to  strict 
moralists,  but  it  is  an  intelligible  attitude  to  adopt.  .  .  .  The  procedure  of  the 
Tribunal  was  very  simple.    Before  each  section  was  brought  for  trial  every  day 
certain  prisoners,  whose  names  had  been  decided  on  in  a  nightly  conference 
between  the  Committee  of  General  Security  and  Fouquier-Tinville  (the  Public 
Prosecutor),  and  who  had  then  been  removed  from  their  respective  prisons  to 
the  Conciergerie,  which  was  close  by  the  Palais  de  Justice,  where  the  Tribunal 
held  its  sittings.   The  selection  of  victims  was  at  first  a  serious  matter,  prisoners 
only  being  chosen  for  trial  who  had  shown  themselves  in  some  way  markedly 
opposed  to  the  Revolution,  either  as  politicians  or  journalists.    But,  as  the 
Terror  became  more  organized  into  a  system,  less  care  was  shown  and  names 
were  selected  at  random  from  the  first  that  came  to  hand,  the  important  point 
being  to  have  a  certain  number  of  condemned  for  the  guillotine.  .  .  .  The 
atrocity  of  condemnations  of  large  batches  of  prisoners  did  not  at  once  com- 
mence, and  the  executions  between  September,  1793,  and  March,  1794,  were 
oompcu^tively  few  to  those  between  March  and  July,  1794.    The  Reign  of 
Terror,  though  in  full  operation  and  action,  did  not  reach  its  height  until  the  law 
of  22  Prairial,  Year  II  (June  10,  1794),  took  away  from  the  prisoners  their 
last  chance  of  a  fair  trial.  .  .  .  This  law  deprived  prisoners  on  trial  of  counsel, 
and  in  other  ways  accelerated  the  action  of  the  Revolutionary  Tribxmal     From 
that  date  until  the  overthrow  of  Robespierre  on  9  Thermidor  (July  27,  1794) 
the  number  of  victims  rapidly  increased.  .  .  .  From  the  beginning  of  October 
to  June  9  (Frsdrial  21),  a  period  of  36  weeks,  1,165  individuals  were  condemned 

^  [The  introductory  paragraph  is  taken  from  H.  Morse  Stephens'  ''French 
Revolution,"  Vol  II,  p.  330.  —  Ed.] 


622  in.    THE  EXCUSE  ELEMENT  No.    1009 

to  death  and  executed,  an  average  of  over  32  a  week;  and  this  increase  was 
gradual,  not  sudden,  as  the  figures  for  each  month  show.  For  the  ensuing 
period  of  7  weeks  between  June  10  (22  Pndrial)  and  July  27  (9  Thennidor) 
1,376  individuals  were  sent  to  the  guillotine,  or  an  average  of  over  196  a  week. 
Comment  on  these  figures  is  needless:  they  show  by  themselves  how  steadily 
the  Reign  of  Terror  increased  in  severity  and  to  what  height  it  eventually 
developed. 

[At  last  the  reaction  took  place.  Robespieft^  fell.  The  Rdgn  of  Terror 
was  over.  The  National  Convention  voted  to  re-oonstitute  the  Revolutionary 
Tribunal.  Its  officers,  judges,  jurors,  and  public  prosecutors,  were  deposed, 
new  ones  were  appointed,  and  fair  rules  of  procedure  were  restored.  The  de- 
posed officials  were  then  put  on  trial  for  their  misdoings  while  in  office.  Fou- 
quier-Tinville,  the  public  prosecutor,  and  Scellier,  Benoit,  and  Vemey,  judges, 
were  among  the  most  notorious.  The  trial  began  on  March  29, 1795,  and  lasted 
forty-five  days.  More  than  four  hundred  witnesses  were  examined;  and  the 
methods  of  the  Tribunal  were  disclosed  in  the  fullest  detail.]  The  people  of 
Paris  had  had  strong  suspicions  as  to  the  sanguinary  history  of  Fouquier-Tin- 
ville's  Tribunal;  the  partially  revealed  horrors  had  enabljsd  them  to  conjecture 
the  sinister  drama  of  which  nothing  was  yet  known.  The  impression  given  was 
that  these  magistrates  had  been  mere  executioners;  that  the  sanctuary  of  justice 
had,  during  their  term  of  office,  been  the  scene  of  terrible  crimes.  .  .  .  There 
was  now  a  desire  to  know  everything.  It  was  foreseen  that  this  trial  was  the 
trial  of  the  Terror,  and  that  what  they  were  about  to  learn  would  avenge  all 
the  slandered  dead. 

i  ,  .  Wolf,  the  former  assistant*  to  the  clerk  of  the  Court,  gave  evidence  at 
great  length.  He  related  Fouquier's  blundering  haste,  the  judges'  heedlessness, 
the  jury's  cynicism,  the  silent  revolt  of  his  terrorized  colleagues,  and  his  terrible 
nightmare  existence.  "For  at  least  six  weeks,"  he  said,  "I  witnessed  public 
murders  in  that  Court.  If  you  wish  to  have  proof  of  that,  let  the  jurymen  be 
given,  for  a  consulting  room,  the  room  in  the  clerk's  office  where  the  documents 
referring  to  the  trials  are  preserved.  Let  one  of  them,  blindfolded,  take  the 
first  file  that  comes  under  his  hand,  and  he  will  find  that  it  contains  the  sen- 
tences of  forty  or  fifty  people  who  were  sent  to  their  death  after  a  sitting  of  but 
half  an  hour.  It  would  have  taken  longer  than  that  time  merely  to  have  read 
the  names,  etc.,  of  the  accused;  it  would  have  taken  several  days  to  examine 
all  the  documents.  I  say,  let  even  the  first  file  be  taken  down,  and  if  you  do  not 
find  the  proof  of  these  crimes,  unparalleled  in  history,  I  will  consent  to  enter  the 
dock  in  the  place  of  the  accused."  .  .  .The  never-ending  tragic  narratives  of 
the  witnesses  continued.  "On  the  22d  of  Messidor,  Scellier  was  presiding 
judge.  He  asked  Deselle,  one  of  the  accused,  if  he  were  acquainted  with  the 
conspiracy  at  the  prisons.  Deselle  replied,  *No.'  *I  expected  that  reply,' 
retorted  SceUier;  'are  you  not  a  nobleman?  And  didn't  you  bear  the  name  of 
Vicomte?'  'I  was  formerly  given  that  title,'  replied  the  accused.  'Take  the 
next,'  exclaimed  the  President.  This  was  all  the  trial  there  was,  and  at  three 
o'clock  Deselle  was  guillotined."  .  .  .  And  the  lamentable  procession  of  wit- 
nesses continued.  Another  woman  in  black  came  forward,  holding  a  pi^per  in 
her  hand.  Her  name  was  Mme.  de  Serilly,  and  she  was  a  widow.  "On  the  21st 
of  Floreal,"  she  said,  "my  husband,  myself,  and  twenty  other  persons  were 
condemned  to  death.  We  were  merely  asked  our  names,  ages,  and  podtion. 
That  was  the  whole  of  the  proceedings.  Not  one  of  the  accused  was  heard." 
.  .  .  Another  witness  deposed  to  Fouquier's  methods,  when  each  day's  seasioa 
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of  hia  Tribunal  was  over,  and  the  jiuymen  were  reappearing.  The  Public  Prose-* 
cutor  would  begin  to  make  inquiries  as  to  the  day's  results.  If  the  '' batch '* 
was  not  a  satisfactory  one,  ''You  are  not  on  your  good  behavior!''  he  would 
shout;  "I  must  have  from  two  hundred  to  two  hundred  and  fifty  a  weekl" 
One  day,  when  six  or  seven  accused,  out  of  fifteen  who  had  been  tried  in  the 
Salle  Saint  Louis,  were  acquitted,  he  uttered  an  oath,  and  shouted:  ''Who  are 
those  hougres  of  jurymen?  Give  me  a  list  of  their  names/'  And  he  repeated: 
"Give  me  the  names  of  those  hougres.  One  can  no  longer  count  on  such  men. 
Here  were  some  safe  cases,  and  we  have  lost  them! "  On  other  occasions,  when 
the  sittings  were  "good,"  he  was  sweet  as  honey.  "The  last  ten  days  did  not 
show  a  bad  result,"  he  used  to  say.  "  During  this  one  we  must  have  four  hun- 
dred— ^four  hundred  and  fifty!  Come  now,  my  hougres ^  you  must  make  things 
hum."  .  .  . 

[The  sole  plea  of  the  accused  was  that  they  had  merely  acted  as  officers  of 
justice  doing  their  duty,  as  they  saw  it,  in  execution  of  authority  given  them  by 
the  law.]  Fouquier  would  stubbornly  repeat,  "You  are  making  me  respon- 
sible for  the  Court's  judgments!"  This  was  his  great  argument.  He  clung 
to  it  tenaciously,  knowing,  as  an  old  lawyer,  the  respect  which  the  law  accords 
to  a  Court's  judgment.  He  made  as  much  of  this  as  he  could.  .  .  .  Most  of 
the  time  he  took  refuge  behind  the  legal  jurisdiction  of  the  Revolutionary 
Tribunal  to  try  all  the  persons  condemned  by  them.  .  .  .  "It  is  not  I,"  he 
insisted,  "who  ought  to  have  been  brought  here,  but  the  chiefs  whose  orders 
I  executed.  I  merely  acted  in  accordance  with  laws  passed  by  a  Convention 
invested  with  every  power."  .  .  .  One  of  his  fellow-accused  put  the  same  idea 
much  more  strikingly:  "We  were  but  the  axe,"  he  said;  "do  you  put  an  axe 
on  its  trial?"  ...  "I  complied  with  the  Law  of  the  22d  of  Prairial,"  pleaded 
Scellier,  the  ex-judge. 

There  was,  indeed,  no  other  excuse  for  tliem,  except,  perhaps,  the  Terror, 
and,  knowing  this,  they  rather  clumsily  invoked  it.  "The  judges  were  like 
logs!"  shouted  Scellier.  "At  that  time  everybody  would  have  voted  as  we 
did!"  insinuated  Renaudin.  And,  when  loud  murmurs  greeted  his  words,  he 
went  on  to  say,  "I  am  well  aware  that  this  audience  is  differently  composed 
from  what  it  was  then,  and  that  public  opinion  has  undergone  a  great  change." 
"Yes!  yes!"  shouted  the  people  on  all  sides. 

.  .  .  [Fouquier,  too,  in  a  letter  written  to  his  wife  before  his  trial,  had 
already  recorded  his  belief  that  he  and  his  associates  in  the  Tribunal  were 
merely  being  made  the  unmerited  victims  of  a  fickle  change  of  popular  opinion.] 
"I  cannot  hide  from  you,"  he  wrote,  "the  fact  that,  in  this  state  of  things, 
I  regard  the  end  as  near.  My  conscience  tells  me  that  I  have  not  merited  it. 
.  .  .  This  crowd  of  aristocrats,  set  at  liberty  %ince  the  9th  of  Thermidor 
[1794],  the  relatives  and  friends  of  those  who  have  been  struck  by  the  sword  of 
justice,  are  spread  about  Paris,  and  will  not  fail  to  spread  an  opinion  about  me 
similar  to  that  of  the  vile  journalists.  ...  I  expect  to  be  sacrificed  to  public 
opinion.  ...  I  shall  die,  therefore,  for  having  served  my  coimtry  with  too 
great  a  seal  and  activity,  and  for  having  conformed  to  the  wishes  of  the  govern- 
ment, hands  and  heart  spotless.  ...  As  things  now  are,  it  is  evident  that  this 
suit  is  being  brought  and  will  be  brought  against  all  the  energetic  patriots  who 
have  occupied  positions  during  the  Revolution,  that  all  the  acts  of  the  Revolu- 
tion win  be  criticised,  and  that  what  was  regarded  as  a  virtue  six  months  or  a 
year  ago  will  now  be  looked  upon  as  an  unpardonable  crime.  Thus  I  have  no 
hope  of  my  innocence  triumphing."  .  .  . 
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The  various  speeches  of  the  defense  occupied  the  sittings  of  the  5th  of  May, 
1795.  .  .  .  President  Liger  let  them  finish.  He  then  summed  up  the  case; 
and  at  seven  o'clock  the  juxy  retired  into  its  room  to  consider  upon  its  ver- 
dict. .  .  .  By  the  terms  of  the  law  "the  accused,  if  they  did  the  acts  chazged, 
could  only  be  acquitted  if  the  jury  found  that  the  acts  had  been  done  in  good 
faith  or  without  malice.''  The  jurymen  remained  in  consultation  for  seven- 
teen hours.  On  the  6th,  at  noon,  they  returned  into  court.  .  .  .  President 
Liger  then  began  to  read  the  long  verdict  of  the  jury,  informing  each  of  the 
accused  as  to  his  fate.  ''As  regards  Fouquier-Tinville/'  he  said,  "the  verdict 
of  the  jiuy  finds  that  he  was  principal  and  accomplice  in  the  acts  with  whidi  he  ia 
charged,  and  that  he  acted  with  malice."  .  .  .  Fouquiersaid  not  a  word.  .  .  . 
"SceUier  is  an  accomplice  and  acted  with  malice.''  .  .  .  Leroy  ''Dix-Aout," 
Prieur,  Chatelet,  Girard,  Lanne,  Boyenval,  Benoit,  Dupaumier,  and  Vemey 
were  also  named  among  those  included  in  this  verdict.  .  .  .  The  sentence  of 
execution  sent  them  to  the  guillotine  ''to-morrow,  the  eighteenth  of  Floreal, 
at  nine  o'clock  in  the  morning."  .  .  . 

This  trial  of  Fouquier-Tinville  and  his  associates  marked  the  end  of  the 
Revolutionary  Tribunal.  On  March  20th,  1795,  Boissy  d'Anglas  .  .  .  had 
proposed  the  setting  aside  of  all  verdicts  subsequent  to  the  22d  of  Prairiai, 
1794.  .  .  .  The  Convention  unanimously  approved  Lanjuinais'  statement  that 
"it  was  necessary  to  acknowledge  that  all  the  persons  executed  since  that  date 
by  the  Tribunal,  whether  innocent  or  guilty,  had  been,  not  tried,  but  judicially 
murdered."    This  was  the  condemnation  of  the  institution. 


(C    Historical  RdaJtion  of  Judicial  Liability  and  Appellate  Review,) 

1010.  Charles,  Baron  db  Mqi^tesquieu.  The  Spirit  of  the  Laws.  (1748. 
Book  XXVIII,  c.  XXIII.  Appleton  ed.  Vol.  I,  p.  635.)  As  thejiature  of  judicial 
combats  [wager  of  battle]  was  to  terminate  the  affair  forever,  and  was  incom- 
patible with  a  new  judgment  and  new  prosecutions,  an  appeal,  such  as  is  estab- 
lished by  the  Roman  and  canon  laws, — that  is,  to  a  superior  court  in  order  to 
rejudge  the  proceedings  of  an  inferior, — was  a  thing  unknown  in  France.  .  .  . 
Agreeably  to  this  very  spirit,  the  same  methods  were  used  agaiQst  the  judges  as 
were  allowed  against  the  parties.  .  .  .  For  a  vassal  to  challenge  his  lord  of  false 
judgment  was  as  much  as  to  say  to  him  that  his  sentence  was  unjust  and 
malicious;  now  to  utter  such  words  against  his  lord  was  in  some  measure  com- 
mitting the  crime  of  felony.  Hence,  instead  of  bringing  a  challenge  of  false 
judgment  against  the  lord  who  appointed  and  directed  the  court,  they  chal- 
lenged the  peers  of  whom  the  court  itself  was  formed;  by  which  means  they 
avoided  the  crime  of  felony,  for  they  insulted  only  their  peers,  to  whom  they 
could  always  account  for  the  affront. 

It  was  a  very  dangerous  thing  to  challenge  the  peers  of  false  judgment.  If 
the  party  waited  till  judgment  was  pronoimced,  he  was  obliged  to  fight  them  all 
when  they  offered  to  make  good  their  judgment.  If  the  appeal  was  made  before 
all  the  judges  had  given  their  opinion,  he  was  obliged  to  fight  all  who  had  agreed 
in  their  judgment.  To  avoid  this  danger,  it  was  usual  to  petition  the  lord  to 
direct  that  each  peer  should  give  his  opinion  aloud;  and  when  the  first  had  pro- 
nounced, and  the  second  was  going  to  do  the  same,  the  party  told  him  that  he 
was  a  liar,  a  knave,  and  a  slanderer,  and  then  he  had  to  fight  only  with  that 
peer.  ...  If  he  who  challenged  did  not  prove  that  the  judgment  was  bad,  he 
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paid  the  lord  a  fine  of  sixty  livres,  thb  same  fine  to  the  peer  whom  he  had  chal- 
lenged, and  as  much  to  every  one  of  those  who  had  openly  consented  to  the 
judgment.  ...  If  a  person  said  that  the  judgment  was  false  and  bad,  and  did 
not  offer  to  prove  it  so, — ^that  is,  to  fight, — he  was  condenmed  to  a  fine  of  ten  sous 
if  a  gentleman,  and  to  five  sous  if  a  bondman,  for  the  injurious  expressions  he 
had  uttered.  The  judges  or  peers  who  were  overcome  forfeited  neither  life  nor 
limbs,  but  the  person  who  challenged  them  was  punished  with  death  if  it  hap- 
pened to  be  a  capital  crime.  .  .  . 

But  there  could  be  no  challenge  of  false  judgment  against  the  king's  Court; 
because,  as  there  was  no  one  equal  to  the  king,  no  one  could  challenge  him; 
and,  as  the  king  had  no  superior,  none  could  appeal  from  his  court.  This  funda- 
mental regulation,  which  was  necessary  as  a  political  law,  diminished  also  as  a 
dvil  law  the  abuses  of  the  judicial  proceedings  of  those  times.  When  a  lord 
was  afraid  that  his  Court  would  be  challenged  with  false  judgment,  or  perceived 
that  they  were  determined  to  challenge,  if  the  interests  of  justice  required  that 
it  should  not  be  challenged,  he  might  demand  from  the  king's  court  men  whose 
judgment  could  not  be  set  aside.  .  .  .  Thus,  notwithstanding  they  had  in  those 
days  neither  the  practice  nor  even  the  idea  of  our  modem  appeals,  yet  they  had 
recourse  to  the  king,  who  was  the  soiu'ce  whence  all  those  rivers  flowed,  and  the 
sea  into  which  they  returned.  ...  St.  Louis  abolished  the  judicial  oomb&t 
[wager  of  battle]  in  all  the  courts  of  his  own  demesne,  as  appears  by  the  ordi- 
nance he  published  thereupon  and  by  the  Institutions.  But  he  did  not  suppress 
them  in  the  coiu-ts  of  his  barons,  except  in  the  case  of  challenge  of  false  judg- 
ment. A  vassal  could  not  challenge  the  court  of  his  lord  of  false  judgment 
without  demanding  a  judicial  combat  against  the  judges  who  pronounced  sen- 
tence. But  St.  Louis  introduced  the  practice  of  challenging  of  false  judgment 
without  fighting, — a  change  that  may  be  reckoned  a  kind  of  revolution. 

1011.  &  Frederick  Pollock  and  Frederic  Weluam  Maitland.  A  Hia* 
tory  ofEnfj^ish  Law  before  the  Time  of  Edvxxrd  I.  (1895.  Vol.  II,  p.  663.)  ...  If 
a  judgment  had  been  given  by  an  inferior  court,  the  method  by  which  it  could 
be  questioned  was  the  complaint  of  "false  judgment."  This  takes  us  back  to 
very  old  days,  when  a  litigant  who  is  dissatisfied  with  a  proposed  doom  will  at 
once  charge  with  falsehood  the  doomsman  who  utters  it.  But  in  course  of 
time  the  rule  had  been  established  that  the  complaint  of  false  judgment  was  a 
royal  plea  and  could  only  be  urged  in  the  king's  court.  In  England  this  prin- 
ciple was  upheld,  and  it  delivered  us  from  some  of  the  worst  results  of  feudal- 
ism; the  great  lords  had  no  control  over  the  courts  held  by  their  tenants.  But 
in  the  thirteenth  century  the  complaint  of  false  judgment  still  retained  many  an 
archaic  trait.  The  unsuccessful  litigant  obtained  a  writ  (breve  de  falso  judicio) 
which  commanded  the  sheriff  or  the  other  president  of  the  incriminated  court 
to  cause  a  ''record"  to  be  made  (recordari  facias  loquelam)  of  the  proceedings 
and  to  send  four  suitors  of  the  court  to  bear  this  record  before  the  king's  justices. 
Then  a  debate  takes  place,  not  between  the  two  litigants,  but  between  the  com- 
plainant and  the  four  suitors  who  represent  the  court.  Very  commonly  he 
denies  the  truth  of  their  record;  he  offers  battle  and  they  offer  battle,  the  cham- 
pions being,  at  least  in  theory,  two  suitors  of  the  court  who  were  "within  its 
four  benches"  when  the  judgment  was  given  (but  we  suspect  that  a  county 
keeps  some  doughty  pugilist  in  its  pay  for  these  emergencies).  Generally, 
the  justices  manage  to  find  some  reason  for  declaring  that  there  shall  be  no 
battle.    Th^  are  beginning  to  treat  the  complaint  of  false  judgment  as  a 
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means  of  correcting  the  errors  of  the  lowe^  courts,  and  they  give  ear  to  the  suc- 
cessful party  as  well  as  to  the  complainant.  But  still  the  procedure  is  directed 
against  the  lower  court;  the  county,  the  hundred,  or  the  manor  is  amerced  if 
its  judgment  is  annulled,  and  in  appropriate  cases  it  has  to  pay  damages.  By  a 
false  judgment  a  lord  may  lose  forever  the  right  to  hold  a  court.  .  .  . 

The  king's  court  cannot  be  charged  with  a  false  judgment;  but  gradually, 
as  it  breaks  into  segments  and  throws  off  wandering  satellites,  something  like 
an  appeal  from  one  segment  to  another  or  from  the  satellite  to  the  central  nucleus 
becomes  possible.  .  .  .  The  idea  of  a  complaint  against  a  judgment  which  is 
not  an  accusation  against  a  judge  is  not  easily  formed.  But  gradually  in 
Edward  I's  day,  as  the  king's  court  assumed  a  triple  form, — Conmion  Bench, 
King's  Bench,  King  in  Council, — cmd  as  the  work  of  taking  assizes  and  deHver- 
ing  jails  fell  more  and  more  into  the  hands  of  the  permanent  justices,  men  be- 
came famiUar  with  the  notion  of  a  "procedure  in  error"  which  does  not  call  for 
a  defense  from  the  judges  who  are  said  to  have  made  the  mistake.  .  .  .  Even 
in  Edward  I's  time,  however,  the  justices  sometimes  come  before  the  king  in 
council  almost  in  the  character  of  defendants;  e.  g.,  Rot.  Pari.  i.  41.  The  old 
idea  that  an  appeal  is  a  complaint  against  the  judge  seems  to  have  perdured  in 
northern  France  until  very  late  days. 

Sub-topic  A.    Error  in  Exercise  of  Power  on  Matters  and 

Persons  placed  within  Jurisdiction 

1013.  Sir  Francis  Bacon.  Maxims  of  the  LaxjOy  XVII.  (1596.  Works,  ed. 
Spedding,  Vol.  XIV,  p.  246.)  Defide  et  officio  judicis  non  recipilur  guaesUOf  sed 
de  scientiaf  aive  error  sit  juris  sive  facti.  The  law  doth  so  much  respect  the  cer- 
tainty of  judgments,  and  the  credit  and  authority  of  judges,  as  it  will  not  permit 
any  error  to  be  assigned  that  impeacheth  them  in  their  trust  and  ofiSce  and  in 
willful  abuse  of  the  same;  but  only  in  ignorance,  and  mistaking  either  of  the 
law  or  of  the  case  and  matter  in  fact.  .  .  . 

.1014.  Floyd  v.  Barker.  (1608.  Star-Chamber,  12  Co.  Rep.  23.)  .  .  . 
Although  the  offender  upon  the  indictment  be  acqmtted,  yet  the  Judge,  be  he 
Judge  of  Assise,  or  a  justice  of  peace,  or  any  other  judge,  being  judge  by  commis- 
sion and  of  record,  and  sworn  to  do  justice,  cannot  be  charged  for  conspii^y, 
for  that  which  he  did  openly  in  Court  as  Judge  or  justice  of  peace;  and  the  law 
will  not  admit  any  proof  (against  this  vehement  and  violent  presumption  of  law) 
that  a  justice  sworn  to  do  justice  will  do  injustice.  ...  It  was  agreed,  that 
insomuch  as  the  Judges  of  the  realm  have  the  administration  of  justice,  under 
the  King,  to  all  his  subjects,  they  ought  not  to  be  drawn  into  question  for  any 
supposed  corruption,  which  extends  to  the  annihilating  of  a  record,  or  of  any 
judicial  proceedings  before  them,  or  tending  to  the  slander  of  the  justice  of  the 
King,  which  will  trench  to  the  scandal  of  the  King  himself;  except  it  be  before 
the  King  himself.  For  they  are  only  to  make  an  accoimt  to  God  and  the  King, 
and  not  to  answer  to  any  suggestions  in  the  Star-Chamber;  for  this  would  tend 
to  the  scandal  and  subversion  of  all  justice.  And  those  who  are  the  most  sin- 
cere would  not  be  free  from  continual  calumniations;  for  which  reason  the  orator 
said  well,  "invigilandum  est  semper,  multae  insidiae  sunt  bonis.''  And  the 
reason  and  cause  why  a  Judge,  for  anything  done  by  him  as  Judge,  by  the  au- 
thority which  the  King  hath  committed  to  him,  and  as  sitting  in  the  seat  of  the 
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King  (concerning  his  justice)  shall  not  be  drawn  in  question  before  any  other 
Judge,  for  any  surmise  of  corruption,  except  before  the  King  himself,  is  for  this: 
The  King  himself  is  de  jure  to  deliver  justice  to  all  his  subjects;  and  for  this, 
that  he  himself  cannot  do  it  to  all  persons,  he  delegates  his  power  to  his  Judges, 
who  have  the  custody  and  guard  of  the  King's  oath;  and  forasmuch  as  this  con- 
cerns the  honor  and  conscience  of  the  King,  there  is  great  reaaon  that  the  King 
himself  shall  take  account  of  it,  and  no  other. 


1016.    THOMAS  t.  CHURTON 

Queen's  Bench.    1862 

2B,iSbS.  475 

Slander.  The  declaration  alleged  that  the  defendant  was  coroner 
for  the  county  of  Chester,  and  was  holding  an  inquest  upon  the  body 
of  a  young  child  named  Francis  Timlin,  then  recently  deceased,  and 
who  had  been  attended  and  surgically  treated  by  the  plaintiif  shortly 
before  his  death;  and  the  defendant,  then  being  such  coroner  as  afore- 
said, and  then  addressing  the  jury  who  were  then  impaneled  on  the 
said  inquest,  falsely  and  maliciously  spoke  and  published  of  the  plain- 
tiff, in  a  defamatory  sense,  the  false,  scandalous,  and  defamatory 
words  following,  that  is  to  say; 

''There  was  an  observation  made  at  our  last  sitting  by  one  of  the  jurymen  in 
which  I  perfectly  coincide,  namely,  that  Mr.  Evan  Thomas  (meaning  the  plain- 
tiff) had  certainly  swindled  the  poor  father  out  of  a  certain  sum  of  money,  by 
pretending  that  the  child's  leg  was  fractured/'  .  .  . 

By  means  of  which  slander  the  said  jury  were  then  greatly  prejudiced 
and*  excited  against  the  plaintiff,  and  were  then  led  and  induced  wrong- 
fully to  find  and  return  an  inquisition  against  the  plaintiff  for  the 
manslaughter  of  the  said  Francis  Timlin,  and  the  plaintiff  was  put  to 
great  costs  and  expenses  in  and  about  defending  himself  against  the 
said  charge,  and  suffered  imprisonment,  and  was  put  to  great  trouble, 
annoyance,  and  inconvenience  by  reason  of  the  premises.  And  the 
plaintiff  claims  £500.    Demurrer. 

Milward,  in  support  o{  the  demurrer.  The  words  complained  of 
were  used  by  the  defendant  in  the  discharge  of  his  official  duty  as 
coroner.  Now  the  Coroner's  Court  is  a  Court  of  record,  and  conse- 
quently words  spoken  by  the  coroner  in  the  discharge  of  his  official 
duty  are  privileged  as  having  been  spoken  by  the  judge  of  such  a 
Court.  (Cockburn,  C.  J.  If  the  judge  of  a  Court  of  record  does 
this  kind  of  mischief  under  the  guise  of  duty,  is  he  not  liable?)  .  .  . 
Rex  V,  Skinner,  Lofft,  55,  56,  was  an  indictment  against  a  justice  of 
the  peace  for  scandalous  words  spoken  by  him  in  a  general  sessions  of 
the  county,  in  which  he  said  to  the  grand  jury,  "  You  have  not  done 
your  duty;  you  have  disobeyed  my  commands;  you  are  a  seditious, 
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scandalous,  corrupt,  and  perjured  jury."  The  Court  quashed  the 
indictment,  and  Lord  Mansfield,  in  delivering  their  judgment,  said: 
"  Neither  party,  witness,  counsel,  jury,  or  judge,  can  be  put  to  answer, 
civilly  or  criminally,  for  words  spoken  in  office." 

Manisty  {Aspinwall  with  him),  in  support  of  the  declaration. 
(CocKBURN,  C.  J.  WTiat  do  you  say  to  the  want  of  an  allegation  of 
the  absence  of  reasonable  and  probable  cause?  Will  you  amend?) 
.  .  .  Here  it  is  admitted  on  the  record  that  the  words  were  spoken 
"falsely  and  maliciously."  Besides,  a  coroner  is  not  a  judge  of  a 
Court  of  record.  (Crompton,  J.  The  Coroner's  Court  is  a  Court  of 
record  of  very  high  authority.  ...  It  would  give  rise  to  great  incon- 
venience if  actions  of  this  kind  were  to  be  brought.  .  .  .  Cockburn, 
C.  J.  I  am  reluctant  to  decide,  and  will  not  do  so  until  the  question 
comes  before  me,  that,  if  a  judge  abuses  his  judicial  office  by  using 
slanderous  words  maliciously  and  without  reasonable  and  piobable 
cause,  he  b  not  to  be  liable  to  an  action.) 

Per  Curiam.    Judgment  for  the  defendant. 


1016.    ANDERSON  v,  GORRIE 
Court  of  Appeal,  Queen's  Bench  Division.    1895 

1  Q.  B.  (1895),  668 

Appeal  from  a  judgment  of  Lord  Coleridge,  C.  J.,  in  favor  of  the 
defendant  Cook,  at  the  trial  with  a  jury.  The  action  was  brought 
against  three  defendants,  iwho  were  judges  of  the  Supreme  Court  of 
Trinidad  and  Tobago,  to  recover  damages  for  certain  acts  done  by 
the  defendants  in  Uie  course  of  certain  judicial  proceedings,  which 
acts  were  alleged  to  have  been  done  maliciously  and  without  juris- 
diction. .  .  .  lOne]  of  the  acts  complained  of  was  that  the  plaintiff 
attended  before  the  defendant  Cook  to  be  examined  as  to  his  means 
o{  satisfying  certain  judgments.  The  examination  was  adjourned,  and 
the  plaintiff,  under  certain  rules  of  Court  enacted  by  the  local  Judi- 
cature Ordinance  of  1879,  was  ordered  to  find  bail,  which  was  fixed 
at  the  sum  of  £500,  with  one  surety  for  the  like  amount.  In  default 
of  finding  bail  the  plaintiff  was  committed  to  prison,  and  an  applica- 
tion for  a  habeas  corpus  to  determine  the  validity  of  the  committal 
was  refused  by  the  defendant  Cook. 

The  first  defendant  named  in  the  action  died  before  the  hearing. 
The  jury  found,  as  to  another  of  the  defendants,  a  verdict  in  his  favor, 
and  judgment  was  entered  accordingly.  As  to  the  defendant  Cook, 
the  jury  found  that  he  had  overstrained  his  judicial  powers,  and  had 
acted  in  the  administration  of  justice  oppressively  and  maliciously, 
to  the  prejudice  of  the  plaintiff  and  to  the  perversion  of  justice,  and 
they  assessed  the  damages  at  £500.    The  learned  judge  directed  judg- 
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ment  to  be  entered  for  the  defendant  Cook  on  the  ground  that  no 
action  will  lie  against  a  judge  of  a  Court  of  record  in  respect  of  acts 
done  by  him  in  his  judicial  capacity.    The  plaintiff  appealed. 

The  Plaintiff,  in  person.  The  immunity  of  a  judge  is  confined  to 
judicial  acts,  namely,  acts  done  by  him  as  a  judge  under  his  au« 
thority  from  the  Crown  and  within  his  jurisdiction.  .  .  .  If  he  acts  mali- 
ciously, he  is  liable  to  an  action:  per  Cockburn,  C.  J.,  in  Thomas  v. 
Churton  [supra,  No.  1015].  The  defendant's  acts  complained  of  were 
ministerial  and  not  judicial,  and  he  is  not  entitled  to  the  immunity 
claimed. 

.  .  .  Adam  Walker  (Harold  Hodge,  with  him),  for  the  defendant. 
The  acts  complained  of  were  judicial  acts,  and  a  long  series  of  cases 
have  established  the  immunity  of  a  judge  in  such  a  case,  and  that  the 
question  of  motive  is  immaterial.  .  .  . 

Lord  EsHER,  M.  R.  In  this  case  an  action  was  brought  by  the  plain- 
tiff against  several  judges  of  the  Supreme  Court  of  a  colony  for  dam- 
ages for  wrongful  acts  done  by  them  in  committing  him  for  contempt 
of  Court  and  in  holding  him  to  excessive  bail.  The  defendants  were 
judges  of  a  Supreme  Court  in  a  colony,  and  the  first  question  is  whether 
these  matters  were  matters  with  which  they  had  jurisdiction  to  deal. 
As  to  the  contempt  of  Court,  it  cannot  be  denied  that  they  had  juris- 
diction to  inquire  whether  a  contempt  had  been  committed,  and, 
further,  it  cannot  be  denied  that  they  had  power  to  hold  a  person  to 
bail  in  the  cases  provided  for  by  the  colonial  statute  which  expressly 
gives  that  power.  These  two  matters  were  obviously  within  the  juris- 
diction of  the  Court.  No  one  can  doubt  that,  if  any  judge  exercises 
his  jurisdiction  from  malicious  motives,  he  has  been  guilty  of  a  gross 
dereliction  of  duty;  but  the  question  that  arises  is  what  is  to  be  done 
in  such  a  case.  .  .  .  The  question  arises  whether  there  can  be  an 
action  agai{|st  a  judge  of  a  Court  of  record  for  doing  something  within 
his  jurisdiction,  but  doing  it  maliciously  and  contrary  to  good  faith. 
By  the  common  law  of  England,  it  is  the  law  that  no  such  action  will 
lie.  The  ground  alleged  from  the  earliest  times  as  that  on  which  this 
rule  rests  is  that,  if  such  an  action  would  lie,  the  judges  would  lose 
their  independence,  and  that  the  absolute  freedom  and  independence 
of  the  judges  is  necessary  for  the  administration  of  justice.  .  .  .  The 
reasons  for  this  rule  were  more  fully  stated  by  Kelly,  C.  B.,  in  Scott 
V.  Stansfield,  and  the  only  difficulty  that  has  ever  been  raised  on  the 
point  was  that  raised  by  Cockburn,  C.  J.,  in  Thomas  v,  Churton  [supra. 
No.  1015].  In  that  case  the  Chief  Justice  said:  ''I  am  reluctant  to 
decide,  and  will  not  do  so  until  the  question  comes  before  me,  that,  if 
a  judge  abuses  his  judicial  office  by  using  slanderous  words  maliciously 
and  without  reasonable  and  probable  cause,  he  is  not  to  be  liable  to 
an  action."  All  I  can  say  is  that  I  am  convinced  that,  had  the  ques- 
tion come  before  that  learned  judge,  he  must  and  would,  after  consid- 
ering the  previous  authorities,  have  decided  that  the  action  would  not 
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lie.  ...  To  my  mind  there  is  no  doubt  that  the  proposition  is  true 
to  its  fullest  extent,  that  no  action  lies  for  acts  done  or  words  spoken 
by  a  judge^in  the  exercise  of  his  judicial  office,  although  his  motive 
is  malicious  and  the  acts  or  words  are  not  done  or  spoken  in  the  honest 
exercise  of  his  office.^ 

If  a  judge  goes  beyond  his  jurisdiction,  a  different*  set  of  considera- 
tions arise.  The  only  difference  between  judges  of  the  Superior  Courts 
and  other  judges  consists  in  the  extent  of  their  respective  jurisdiction. 

It  follows  from  what  I  have  said  that,  taking  the  findings  of  the 
jury  to  be  true  to  the  fullest  extent,  the  action  will  not  lie  against  the 
defendant,  and  the  appeal  must  be  dismissed. 

Kay,  L.  J.  I  am  of  the  same  opinion.  I  take  the  law  to  be  dear 
that  for  an  act  done  by  a  judge  in  his  capacity  of  judge  he  cannot  be 
made  Uable  in  an  action,  even  though  he  acted  maliciously  and  for 
the  purpose  of  gratifying  private  spleen.  .  .  . 

A.  L.  Smivh,  L.  J.    I  concur.  ...  Appeal  dismissed. 


1017.  BRADLEY  v.  FISHER 
Supreme  Court  op  the  United  States.    1871 

13  WaU.  336 

Error  to  the  Supreme  Court  of  the  District  of  Columbia.  This 
was  an  action  brought  by  Joseph  H.  Bradley,  who  was,  in  1867,  an 
attorney-at-law,  practising  in  the  Supreme  Comrt  of  the  District  of 
Columbia,  against  George  P.  Fisher,  who  was  then  one  of  the  justices 
of  that  court,  to  recover  damages  alleged  to  have  been  sustained  by 
the  plaintiff,  ''by  reason  of  the  wilful,  malicious,  oppressive,  and 
tyrannical  acts  and  conduct"  of  the  defendant,  whereby  Ihe  plaintiff 
wasideprived  of  his  right  to  practise  as  an  attorney  in  that  court.  The 
case  was  thus:  On  the  10th  of  June,  1867,  the  trial  of  John  H.  Surratt, 
for  the  murder  of  the  late  President  Lincoln,  was  begun  in  the  Criminal 
Court  of  the  District  and  continued  until  the  10th  of  August,  when 
the  jury,  failing  to  agree  on  a  verdict,  was  discharged.  The  defendant 
was  the  presiding  judge  in  the  court  during  the  progress  of  the  trial 

^  The  following  oolkxiuy  enmied:  The  plaintiff  said  to  the  Master  of 
the  Rolls,  ''Then  if  your  lordship  were  to  order  a  policeman  in  coiut  to 
bring  up  to  you  on  this  bench  a  man  from  the  body  of  the  court,  and  your 
lordship  were  then  to  strike  the  man  in  the  face,  would  the  striking  he 
a  judicial  act?''  And  his  lordship  replied  that  it  would  be  a  judicial  act 
...  On  Aug.  7,  reverting  to  the  point  your  petitioner  had  submitted  as  to 
whether  striking  a  man  in  the  face  would  be  a  judicisd  act,  Lord  Esher  said: 
''If  I  were  to  order  a  barrister  in  court  to  sit  down,  and  he  did  not,  and  I  shot 
at  him  and  killed  him,  I  much  doubt  if  proceedings  for  murder  would  lie  against 
me.''  [From  a  letter  by  the  complainant  printed  afterwards  in  the  London 
"Truth." —  Ed.J 
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and  until  its  termination,  and  the  plaintiff  was  one  of  the  attorneys 
who  defended  the  prisoner.  Immediately  on  the  discharge  of  the 
jury,  the  Court  thus  held  by  the  defendant  made  the  following  order, 
which  with  its  recitals  was  entered  of  record: 

"On  the  2d  day  of  July  last,  during  the  progress  of  the  trial  of  JohnH. 
Surratt  for*  the  murder  of  Abraham  Lincoln,  iimnediately.  after  the  court  had 
taken*  a  recess  until  the  following  morning,  as  the  presiding  justice  was  de- 
scending from  the  bench,  Joseph  H.  Bradley,  Esq.,  accosted  him  in  a  rude  and 
insulting  manner,  charging  the  judge  with  having  offered  him  (Mr.  Bradley)  a 
series  of  insults  from  the  bench  from  the  oonunencement  of  the  trial.  The  judge 
disclaimed  any  intention  of  passing  any  insult  whatever,  and  assured  Mr.  Brad- 
ley that  he  entertained  for  him  no  other  feelings  than  those  of  respect.  Mr. 
Bradley,  so  far  from  accepting  this  explanation  or  disclaimer,  threatened  the 
judge  with  personal  chastisement.  No  court  can  administer  justice  or  live  if 
its  judges  are  to  be  threatened  with  personal  chastisement  on  all  occasions 
whenever  the  irascibility  of  counsel  may  be  excited  by  imaginary  insult.  The 
offence  of  Mr.  Bradley  is  one  which  even  his  years  will  not  palliate.  It  cannot 
be  overlooked  or  go  unpunished.  It  is,  therefore,  ordered  that  his  name  be 
stricken  from  the  roll  of  attorneys  practising  in  this  Court.  George  P.  Fisher, 
Justice  of  the  Supreme  Court,  D.  C.** 

The  present  suit  was  founded  upon  this  order,  which  was  treated  in 
the  declaration  as  an  order  striking  the  name  of  the  plaintiff  from  the 
roll  of  attorneys  of  the  Supreme  Court  of  the  District,  .and  not  as  an 
order  merely  striking  his  name  from  the  roll  of  attorneys  practising  in 
the  Criminal  Court  of  the  District.  .  .  . 

The  first  count  alleged  that  the  defendant  caused  the  order  (which 
was  set  out  at  length)  to  be  recorded  ''on  the  minutes  of  the  Criminal 
Court,  being  one  of  the  branches  of  the  said  Supreme  Court;"  that 
the  several  statements  contained  in  the  order  were  untrue,  and  were 
specifically  denied;  and  that  the  defendant  ''fakely,  fraudulently, 
corruptly,  and  maliciously  intended  thereby  to  give  a  color  of  juris- 
diction "  for  making  the  order  that  the  name  of  the  plaintiff ''  be  stricken 
from  the  roll  of  attorneys  practising  in  this  court,"  whereby  the  plain- 
tiff had  been  injured,  and  claimed  damages,  $20,000.  .  .  .  The  plain- 
tiff also  offered  to  prove  that  the  only  interview  between  him  and  the 
judge,  which  occurred  on  the  2d  of  July,  1867,  after  the  criminal 
court  had  taken  a  recess,  began  after  the  court  had  adjourned,  and  the 
judge  had  left  the  court-room  and  the  building  and  returned  to  the 
court-room,  and  in  that  interview  he  did  not  address  the  judge  in  a 
rude  and  insulting  manner;  that  he  did  not  charge  him  with  having 
offered  him,  the  plaintiff,  a  series  of  insults  from  the  bench  from  the 
OHnmencement  of  the  trial;  that  the  judge  did  not  disclaim  any  inten- 
tion of  passing  any  insult  whatever,  nor  assure  the  plaintiff  that  he 
entertained  for  him  no  other  feelings  but  those  of  respect;  that  the 
plaintiff  did  not  threaten  the  judge  with  personal  chastisement,  but 
to  the  contrary  thereof,  the  said  judge  was  from  the  opening  of  the 
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interview  violent,  abusive,  threatening,  and  quarrelsome;  but  upon 
objection  the  proof  was  excluded,  and  the  plaintiff  excepted.  .  .  . 
The  jiuy  accordingly  gave  a  verdict  for  the  defendant,  and  judgment 
being  entered  thereon,  the  plaintiff  brought  the  case  to  this  court  on 
a  writ  of  error.  .  .  . 

Messrs.  J.  M,  Harris  and  R,  T.  Merrick,  for  the  plaintiff  in  error.  .  .  . 
The  judge  relies  in  effect  upon  the  order  of  court  made  by  liim. .  The 
plaintiff  in  reply  alleges  that  the  judge  has  himself  fabricated  the 
statement  of  facts  set  forth  in  that  order  —  made  it  fabely  and  fraudu- 
lently —  and  by  such  fabrication,  and  by  a  false  and  fraudulent  state- 
ment that  certain  things  which  never  took  place  at  all,  did  take  place, 
corruptly  sought  to  give  himself  jurisdiction  in  the  case  where  he  has 
acted.  Now,  the  evidence  which  the  plaintiff  offered  and  which  the 
Court  refused,  tended  directly  to  prove  that  the  whole  statement, 
ordered  by  the  judge  to  be  put  on  record,  was  false  and  fabricated; 
and  that  it  was  made  but  to  give  color  to  a  usurped  jurisdiction;  in 
other  words,  that  the  statement  was  fraudulently  made.  .  .  .  Under 
such  circumstances,  a  judge,  knowing  the  facts,  is  liable,  even  though 
he  did  not  act  corruptly;  and  a  fortiori  is  liable  in  a  case  where  he 
did  so  act.  ... 

Mr.  A.  G.  Riddle,  and  W.  A.  Cook,  contra. 

Mr.  Justice  Field  delivered  the  opinion  of  the  Court.  .  .  .  The 
plea,  as  will  be  seen  from  our  statement  of  it,  not  only  sets  up  that  the 
order  of  which  the  plaintiff  complains,  was  an  order  of  the  Criminal 
Court,  but  that  it  was  made  by  the  defendant  in  the  lawful  exercise 
and  performance  of  his  authority  and  duty  as  its  presiding  justice. 
In  other  words,  it  sets  up  that  the  order  for  the  entry  of  which  the 
suit  is  brought,  was  a  judicial  act,  done  by  the  defendant  as  the  prid- 
ing justice  of  a  court  of  general  criminal  jurisdiction.  If  such  were 
the  charactCT  of  the  act,  and  the  jurisdiction  of  the  Court,  the  defend- 
ant cannot  be  subjected  to  responsibility  for  it  in  a  civil  action,  however 
erroneous  the  act  may  have  been,  and  however  injurious  in  its  conse- 
quences it  may  have  proved  to  the  plaintiff.  For  it  is  a  general  prin- 
ciple of  the  highest  importance  to  the  proper  administration  of  justice 
that  a  judicial  officer,  in  exercising  the  authority  vested  in  him,  shall 
be  free  to  act  upon  his  own  convictions,  without  apprehension  of 
personal  consequences  to  himself.  .  .  . 

1.  The  principle  which  exempts  judges  of  courts  of  superior  or  gen- 
eral authority  from  liability  in  a  civil  action  for  acts  done  by  them  in  the 
exercise  of  their  judicial  functions,  obtains  in  all  countries  where  there 
is  any  well-ordered  system  of  jurisprudence.  It  has  been  the  settled 
doctrine  of  the  English  courts  for  many  centuries,  and  has  never  been 
denied,  that  we  are  aware  of,  in  the  courts  of  this  country.  It  has,  as 
Chancellor  Kent  observes,  "a  deep  root  in  the  common  law."  Nor 
can  this  exemption  of  the  judges  from  civil  liability  be  affected  by  the 
motives  with  which  their  judicial  acts  are  performed.    The  purity  of 
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their  motives  cannot  in  this  way  be  the  subject  of  judicial  inquiry. 
This  was  adjudged  in  the  case  of  Floyd  9.  Barker,  reported  by  Coke, 
in  1608  [arUe,  No.  1014],  where  it  was  laid  down  that  the  judges  of  the 
realm  could  not  be  drawn  in  question  for  any  supposed  corruption 
impeaching  the  verity  of  their  records,  except  before  the  king  himself, 
and  it  was  observed  that  if  they  were  required  to  answer  otherwise, 
it  would  **  tend  to  the  scandal  and  subversion  of  all  justice,  and  those 
who  are  the  most  sincere  would  not  be  free  from  continual  calumni- 
ations.'' The  truth  of  this  latter  observation  is  manifest  to  all  persons 
having  much  experience  with  judicial  proceedings  in  the  superior 
courts.  Controversies  involving  not  merely  great  pecuniary  interests, 
but  the  liberty  and  character  of  the  parties,  and  consequently  exciting 
the  deepest  feelings,  are  being  constantly  determined  in  those  courts, 
in  which  there  is  great  conflict  in  the  evidence  and  great  doubt  as  to 
the  law  which  should  govern  their  decision.  It  is  diis  class  of  cases 
which  impose  upon  the  judge  the  severest  labor,  and  often  create  in 
his  mind  a  painful  sense  of  responsibility.  Yet  it  is  precisely  in  this 
class  of  cases  that  the  losing  party  feels  most  keenly  the  decision  against 
him,  and  most  readily  accepts  anything  but  the  soundness  of  the  deci- 
sion in  explanation  of  the  action  of  the  judge.  Just  in  proportion  to 
the  strength  of  his  convictions  of  the  correctness  of  his  own  view  of 
the  case  is  he  apt  to  complain  of  the  judgment  against  him,  and  from 
complaints  of  the  judgment  to  pass  to  the  ascription  of  improper 
motives  to  the  judge.  When  the  controversy  involves  questions  affect- 
ing large  amounts  of  property  or  relates  to  a  matter  of  general  public 
concern,  or  touches  the  interests  of  numerous  parties,  the  disappoint- 
ment occasioned  by  an  adverse  decision,  often  finds  vent  in  imputa- 
tions of  this  character,  and  from  the  imperfection  of  human  nature 
this  is  hardly  a  subject  of  wonder.  If  civil  actions  could  be  maintained 
in  such  cases  against  the  judge,  because  the  losing  party  should  see 
fit  to  allege  in  his  complaint  that  the  acts  of  the  judge  were  done  with 
partiality,  or  maliciously,  or  corruptly,  the  protection  essential  to 
judicial  independence  would  be  entirely  swept  away.  Few  persons 
sufiSciently  irritated  to  institute  an  action  against  a  judge  for  his 
judicial  acts  would  hesitate  to  ascribe  any  character  to  tilie  acts  which 
would  be  essential  to  the  maintenance  of  the  action.  If  upon  such 
allegations  a  judge  could  be  compelled  to  answer  in  a  civil  action  for 
his  judicial  acts,  not  only  would  his  ofiice  be  degraded  and  his  useful- 
ness destroyed,  but  he  would  be  subjected  for  his  protection  to  the 
necessity  of  preserving  a  complete  record  of  all  the  evidence  produced 
before  him  in  every  litigated  case,  and  of  the  authorities  cited  and 
arguments  presented,  in  order  that  he  might  be  able  to  show  to  the 
judge  before  whom  he  might  be  summoned  by  the  losing  party  —  and 
that  judge  perhaps  one  of  an  inferior  jurisdiction  —  that  he  had  decided 
as  he  did  with  judicial  integrity;  and  the  second  judge  would  be  sub- 
jected to  a  similar  burdeUi  as  he  in  his  turn  might  also  be  held  amen- 
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able  by  the  losing  party.  .  .  .  In  this  country  the  judges  of  the  supmor 
courts  of  record  are  only  responsible  to  the  People,  or  the  authorities 
constituted  by  the  People,  from  whom  they  receive  their  commissions, 
for  the  manner  in  which  they  discharge  the  great  trusts  of  their  office. 
If  in  the  exercise  of  the  powers  with  which  they  are  clothed  as  ministers 
of  justice  they  act  with  partiality,  or  maliciously,  or  corruptly,  or 
arbitrarily, -o£  oppressively,  they  may  be  called  to  an  account  by 
impeachment  and  suspended  or  removed  from  office.  .  .  . 

2.  A  distinction  must  be  here  observed  between  excess  of  jurisdiction 
and  the  clear  absence  of  all  jurisdiction  over  the  subject-matter.  Where 
there  is  clearly  no  jurisdiction  over  the  subject-matter  any  authority 
exercised  is  a  usurped  authority,  and  for  the  exercise  of  such  authority, 
when  the  want  of  jurisdiction  is  known  to  the  judge,  no  excuse  is  per- 
missible. But  where  jurisdiction  over  the  subject-matter  is  invested 
by  law  in  the  judge,  or  in  the  court  which  he  holds,  the  manner  and 
extent  in  which  the  jurisdiction  shall  be  exercised  are  generally  as 
much  questions  for  his  determination  as  any  other  questions  involved 
in  the  case,  although  upon  the  correctness  of  his  determination  in  these 
particulars  the  validity  of  his  judgments  may  depend.  Thus,  if  a 
probate  court,  invested  only  with  authority  over  wiUs  and  the  settle- 
ment of  estates  of  deceiased  persons,  should  proceed  to  try  parlies  for 
public  offences,  jurisdiction  over  the  subject  of  offences  being  entirely 
wanting  in  the  court,  and  this  being  necessarily  known  to  its  judge,^ 
his  commission  would  afford  no  protection  to  him  in  the  exercise  of 
the  usurped  authority.  But  if  on  the  other  hand  a  judge  of  a  criminal 
court,  invested  with  general  criminal  jurisdiction  over  offences  com- 
mitted within  a  certain  district,  should  hold  a  particular  act  to  be  a 
public  offence,  which  is  not  by  the  law  made  an  offence,  and  proceed 
to  the  arrest  and  trial  of  a  party  charged  with  such  act,  or  should 
sentence  a  party  convicted  to  a  greater  punishment  than  that  author- 
ized by  the  law  upon  its  proper  construction,  no  personal  liability  to 
civil  actions  for  such  acts  would  attach  to  the  judge,  although  those 
acts  would  be  in  excess  of  his  jurisdiction,  or  of  the  jurisdiction  of  the 
court  held  by  him,  for  these  are  particulars  for  his  judicial  considera- 
tion, whenever  his  general  jurisdiction  over  the  subject-matter  is  in- 
voked. Indeed  some  of  the  most  difficult  and  embarrassing  questions 
which  a  judicial  officer,  is  called  upon  to  consider  and  determine  relate 
to  his  jurisdiction,  or  that  of  the  court  held^by  him,  or  the  manner  in 
which  the  jurisdiction  shall  be  exercised.  And  the  same  principle  of 
exemption  from  liability  which  obtains  for  errors  committed  in  th^ 
ordinary  prosecution  of  a  suit  where  there  is  jurisdiction  of  both  sub- 
ject and  person,  applies  in  cases  of  this  kind,  and  for  the  same  reasons. . . . 

3.  If,  now,  we  apply  the  principle  thus  stated,  the  question  presented 
in  this  case  is  one  of  easy  solution.  The  Criminal  Court  of  the  District, 
as  a  court  of  general  criminal  jurisdiction,  possessed  the  power  to  strike 
the  name  of  the  plaintiff  from  its  rolls  as  a  practising  attorney.    This 
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power  of  removal  from  the  bar  is  possessed  by  all  courts  which  have 
authority  to  admit  attorneys  to  practise.  .  .  .  Except  where  matters 
occurring  in  open  court,  in  presence  of  the  judges,  constitute  the  grounds 
of  its  action,  the  power  of  the  court  should  never  be  exercised  without 
notice  to  the  offending  party  of  the  grounds  of  complaint  against  him, 
and  affording  him  ample  opportunity  of  explanation  and  defence.  .  .  . 
The  Criminal  Court  of  the  District  erred  in  not  citing  the  plaintiff, 
before  making  the  order  striking  his  name  from  the  roll  of  its  attor- 
neys, to  show  cause  why  such  order  should  not  be  made  for  the  offen- 
sive language  and  conduct  stated,  and  affording  him  opportunity  for 
explanation,  or  defence,  or  apology.    But  this  erroneous  manner  in 
which  its  jurisdiction  was  exercised,  however  it  may  have   affected 
the  validity  of  the  act,  did  not  make  the  act  any  less  a  judicial  act; 
nor  did  it  render  the  defendant  liable  to  answer  in  damages  for  it  at 
the  suit  of  the  plaintiff,  as*  though  the  court  had  proceeded  without 
having  any  jurisdiction  whatever  ovfer  its  attorneys.  .  .  .  The  order 
of  removal  complained  of  in  this  case,  recites  that  the  plaintiff  threat- 
ened the  presiding  justice  of  the  Criminal  Court,  as  he  was  descending 
from  the  bench,  with  personal  chastisement  for  alleged  conduct  of  the 
judge  during  the  progress  of  a  criminal  trial  then  pending.   The  matters 
thus  recited  are  stated  as  the  grounds  for  the  exercise  of  the  power 
possessed  by  the  court  to  strike  the  name  of  the  plaintiff  from  the  roll 
of  attorneys  practising  therein.    It  is  not  necessary  for  us  to  determine 
in  this  case  whether  under  any  circumstances  the  verity  of  this  record 
can  be  impeached.    It  is  sufficient  to  observe  that  it  cannot  be  im- 
peached in  this  action  or  in  any  civil  action  against  the  defendant. 
And  if  the  matters  recited  are  taken  as  true  there  was  ample  ground 
for  the  action  of  the  court.    A  greater  indignity  could  hardly  be  offered 
to  a  judge  than  to  threaten  him  with  personal  chastisement  for  his 
conduct  on  the  trial  of  a  cause.    A  judge  who  should  pass  over  in 
silence  an  offence  of  such  gravity  would  soon  find  himself  a  subject  of 
pity  rather  than  of  respect. 

We  find  no  error  in  the  rulings  of  the  court  below,  and  its  judgment 
must,  therefore,  be  affirmed,  and  it  is  so  ordered.    Judgment  affirmed. 

Mr.  Justice  Davis,  with  wnom  concurred  Mr.  Justice  Clifford, 
dissenting.  I  agree  that  judicial  officers  are  exempt  from  responsi- 
bility in  a  civil  action  for  all  their  judicial  acts  in  respect  to  matters  of 
controversy  within  their  jurisdiction.  I  agree,  further,  that  judges  of 
superior  or  general  authority  are  equally  exempt  from  liability,  even 
when  they  have  exceeded  their  jurisdiction,  unless  the  acts  complained 
of  were  done  maliciously  or  corruptly.  But  I  dissent  from  the  rule 
laid  down  by  the  majority  of  the  court,  that  a  judge  is  exempt  from 
liability  in  a  case  like  the  present,  where  it  is  alleged  not  only  that 
his  proceeding  was  in  excess  of  jurisdiction,  but  that  he  acted  mali- 
ciously and  corruptly.  If  he  did  so,  he  is,  in  my  opinion,  subject  to 
suit  the  same  as  a  private  person  would  be  under  like  circumstances. 
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1018.  Van  Vbchten  Vebdbr.  Absolute  Immunity  in  Defamation,  (1909. 
Columbia  Law  Rev.,  DC,  463,  469.)  .  .  .  The  true  doctrine  of  absolute  immu- 
nity is  that,  in  the  public  interest,  it  is  noi  deevrakie  to  inquire  whether  utter- 
ances on  certain  occasions  are  malicious  or  not.  It  is  not  that  there  is  any  privi- 
lege to  be  malicious;  but  tliat,  so  far  as  it  is  a  privilege  of  the  individual,  the 
privilege  is  to  be  exempt  from  all  inquiry  as  to  malice;  the  reason  being  that  it 
is  desirable  that  persons  who  occupy  certain  positions,  as  judges,  jurors,  advocates, 
or  litigants,  should  be  perfectly  free  and  independent,  and  that,  to  secure  their 
independence,  their  utterances  should  not  be  brought  before  civil  tribunals  for 
inquiry  on  the  mere  allegation  that 'they  are  malicious.  The  rule  exists,  not 
because  the  malicious  conduct  of  such  penons  ought  not  to  be  actionable,  but 
because,  if  their  conduct  were  actionable,  actions  would  be  brought  against 
them  in  cases  in  which  they  had  not  spoken  falsely  and  mahciousiy.  It  is  not 
a  desire  to  prevent  actions  from  being  brought  in  cases  where  they  ought  to  be 
maintained,  but  the  fear  that  if  the  rule  were  otherwise,  num^ous  actbns  would 
be  brought  agunst  persons  viho  were  acting  honestly  in  the  dischaige  of  a  duty. 

It  may  be  urged,  of  course,  that  a  false  statement,  known  to  be  untrue  and  dic- 
tated by  malice,  should  always  be  the  subject  of  a  civil  remedy.  But  this  bald 
method  of  stating  the  question  assimtes  both  the  untruth  and  the  malice.  If 
by  any  process  of  demonstration,  free  from  the  defects  of  himian  judgment, 
the  untruth  and  malice  could  be  set  above  and  beyond  all  question  or  doubt-, 
there  might  be  ground  for  contending  that  the  law  should  g^ve  damages  to  an  in- 
jured person.  But  this  is  not  the  state  of  things  under  which  this  question  of 
law  has  to  be  detennined.  Whether  statements  were  in  fact  untrue,  and  whether 
they  were  dictated  by  malice,  are,  and  always  will  be,  open  questions,  upon 
which  opinions  may  differ,  and  which  can  only  be  resolved  by  the  exercise  of 
human  judgment.  And  the  real  question  is  whether  it  is  proper  on  grounds  of 
public  policy  to  remit  such  questions  to  the  judgment  of  a  jury.  The  reasons 
against  doing  so  are  simple  and  obvious.  A  participant  in  judicial  proceedings 
may  be  utterly  free  from  malice,  and  yet  in  the  eyes  of  a  jury  be  open  to  that 
imputation;  or  he  may  be  cleared  by  the  jury  of  the  imputation,  and  may  yet 
have  to  encounter  the  expense  and  distress  of  a  harassing  litigation.  With  such 
possibilities  hanging  over  his  head,  he  cannot  be  expected  to  speak  with  that 
free  and  open  mind  which  the  admimstration  of  justice  demands. 

Moreover,  underlying  this  whole  doctrine  of  absolute  immunity  is  the  concep- 
tion of  an  alternative  remedy.  Although  the  law,  for  reasons  of  public  policy, 
denies  an  action  for  defamation,  the  occasions  to  which  immunity  applies  almost 
always  afford  other  Remedies,  which  minimise,  if  indeed  they  do  not  always 
afford  adequate  relief  for,  the  damage  which  a  person  defamed  may  have 
sustained.  Of  course  these  remedies  are  not  uniformly  available  in  all  cases; 
in  some  instances  they  are  almost  entirely  lacking;  but  it  is  hardly  possible  to 
conceive  of  a  case  in  which  there  b  no  recourse  of  any  kind  against  abuse.  .  .  • 
If  a  judge  forgets  his  duty  and  demeans  his  high  office,  he  may  be  impeached  and 
removed. 
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Sub-topic  B.     Error  in  taking  Jurisdiction  of  Matters  or 
Persons  not  Placed  by  Law  within  Jurisdiction 

1019.    COTTAM  V.  OREGON  CITY 

United  States  Circuit  Court,  District  of  Oregon.    1899 

98  Fed,  570 

This  was  an  action  to  recover  damages  for  alleged  false  imprisonment. 
On  demurrer  to  complaint.  This  is  an  action  brought  against  Oregon 
City,  a  corporation,  and  against  Ryan,  who  is  the  recorder,  and  Bums, 
the  acting  chi^  of  police,  of  the  city,  for  damages  resulting  from  the 
arrest  and  imprisonment  of  the  plaintiff  on  what  is  admitted  to  have 
been  a  groundless  complaint.  The  action  taken  by  the  officers  grows 
out  of  an  ordinance  passed  by  the  city  requiring  all  persons  selling  goods, 
orsoliciting  the  sale  of  goods,  to  pay  a  license  tax  therefor.  Itwasalleged 
that  the  plaintiff  is  a  citizen  of  the  State  of  California,  and  is  engaged 
in  soliciting  contracts  for  the  sale  of  merchandise,  by  the  use  of  samples, 
in  the  States  of  Oregon  and  Washington,  for  the  M.  J.  Keller  Company, 
a  corporation  organized  and  existing  under  the  laws  of  the  State  of 
California,  and  a  resident  and  citizen  of  said  State  of  California,  engaged 
in  the  business  of  tailors  and  manufacturers  of  shirts.  ...  It  was 
claimed  that  the  ordinance  under  which  the  license  tax  was  attempted 
to  be  collected  from  the  plaintiff  for  soliciting  orders  for  goods  manu- 
factured in  another  State  is  an  attempted  restriction  upon  interstate 
commerce,  and  is  therefore  void.  .  .  . 

Bauer  &  Greene,  for  plaintiff. 

A.  S.  Dresser,  for  defendants. 

Bellinger,  District  Judge  [after  stating  the  facts  as  above].  It  is 
established,  upon  the  authority  of  the  Supreme  Court  of  the  United 
States,  that  an  ordinance  of  the  diaracter  in  question,  so  far  as  it  applies 
to  persons  soliciting  the  sale  of  goods  in  behalf  of  those  doing  business 
in  another  State,  is  a  regulation  of  interstate  commerce,  and  void. 
Robbins  v.  District,  120  U.  S.  489.  .  .  .  There  was  a  strong  dissent 
by  thfe  Chief  Justice,  concurred  in  by  Justices  Field  and  Gray. 

1.  If  the  officers  of  the  city  acted  without  any  jurisdiction,  if  there 
was  a  clear  absence  of  jurisdiction,  if  the  ordinance  was  of  such  a 
character  that  any  authority  exercised  under  it  was  void  authority, 
the  defendants  are  liable;  and  this  would  result  in  any  such  case, 
whether  the  court  was  of  general  jurisdiction  or  was  inferior. 

2.  There  is  a  presumption  that  a  court  of  superior  jurisdiction  acts 
within  its  jurisdiction,  unless  a  clear  absence  of  jurisdiction  is  shown. 
This  presumption  does  not  arise  where  the  jurisdiction  of  the  (3ourt  is 
limited,  and  this  puts  upon  the  latter  a  liability  that  does  not  exist  in 
other  cases.  Cooley  on  Torts,  stating  the  reason  why  the  law  should 
protect  the  one  judge  and  not  the  other,  and  why,  ''if  it  protects  one 
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only,  it  should  be  the  very  one  who,  from  his  higher  position  and  pre- 
sumed superior  learning  and  ability,  ought  to  be  most  free  from  error," 
declares  it  to  be  because, 

''a  Umited  authority  only  having  been  conferred  ...  he  best  observes  the 
spirit  of  the  law  by  solving  all  questions  of  doubt  against  his  jurisdiction"; 
so  that,  ''if  he  errs  in  this  direction,  no  harm  is  done,  because  he  can  always  be 
set  right  by  the  coiut  having  appellate  authority  over  him,  and  he  can  have  no 
occasion  to  take  hazards  so  long  as  his  decision  is  subject  to  review";  and  that, 
therefore,  ''the  rule  of  law  which  compels  him  to  keep  within  his  jurisdiction  at 
his  peril  cannot  be  unjust  to  him,  because,  by  declining  to  exercise  any  question- 
able authority,  he  can  alwa3rB  keep  within  safe  bounds,  and  will  violate  no  duty 
in  doing  so."  ^ 

But  what  is  to  happen  when  the  inferior  judicial  officer  acts  upon 
the  opinion  that  the  authority  which  he  exercises  is  not  question- 
able? When  there  is  not  a  clear  absence  of  all  authority,  but  merely 
the  exercise  of  an  erroneous  judgment  in  determining  the  extent  of  his 
authority?  What  is  "questionable"  jurbdiction,  for  the  exercise  of 
which  judges  of  inferior  courts  are  liable  in  damages?  Does  it  mean 
such  jurisdiction  as  may  be  or  as  is  in  fact  questioned,  or  does  it  mean 
such  a  clear  absence  of  jurisdiction  as  is  at  once  apparent  to  the  ordi- 
nary understanding, — such  as  the  taking  cognizance  of  criminal  matters 
by  a  court  of  probate?  .  .  .  The  reasons  which  exempt  the  court 
of  superior  jurisdiction  apply  equally  to  the  courts  of  inferior  jurisdic- 
tion. If,  as  is  stated,  "  this  rule  of  exemption  from  civil  liability  exists 
for  the  benefit  of  the  community,  which  miist  have  the  services  of 
judges  unharassed  by  the  continual  questionings  of  their  conduct  and 
motives  by  disappointed  litigants,"  there  seems  to  be  no  reason  why  the 
courts  of  limited  jurisdiction  should  not,  as  well  as  those  of  superior 
jurisdiction,  be  relieved  from  the  consequences  of  the  disappointment 
caused  by  the  erroneous  exercise  of  their  judicial  judgment.  The 
distinction  between  the  two  cases  is  confined  to  the  mere  presumption 
that  exists  in  favor  of  the  court  of  superior  jurisdiction, — to  the  pre- 
sumption, in  other  words,  that  the  court  of  superior  jurisdiction,  in 
acting,  has  acted  within  its  jurisdiction  unless  the  absence  of  all 
jurisdiction  is  shown;  but,  where  there  is  an  absence  of  all  jurisdiction 
in  either  case,  the  liability  is  equal.   .  .  . 

In  this  case,  so  far  as  appears,  there  was  jurisdiction  under  the 
ordinance  of  the  city  to  collect  license  taxes,  and  that  was  what  was 
done  and  what  is  complained  of  in  the  present  case.  But  in  the  en- 
forcement of  that  ordinance  the  recorder  and  chief  of  police  erred  in 
the  conclusion  that  the  plaintiff  was  within  its  provisions,  and  for  this 
erroneous  judgment  they  are  sought  to  be  held  liable  in  damages. 
Now,  can  it  be  said  to  be  clearly  apparent  that  there  is  no  jurisdiction 
in  such  case?  .  .  .  The  material  thing  with  reference  to  this  liability 
is  the  soliciting  of  orders  for  goods  manufactured  out  of  the  State, 
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and  this  does  not  appear.  But,  for  the  purpose  of  this  demurrer,  I 
will  assume  that  it  does  appear.  Now,  upon  such  a  state  of  facts, 
might  not  the  recorder  issue  a  warrant  for  the  arrest  of  the  plaintiff, 
and  might  not  the  chief  of  police  execute  such  warrant,  in  ignorance 
of  the  fact  that  the  business  in  which  the  plaintiff  was  engaged  was 
interstate  business?  And  the  conclusion  might  reasonably  be  reached 
by  the  officers  charged  with  the  enforcement  of  this  ordinance  that 
even  such  business  was  not  exempt  from  the  payment  of  a  license  tax. 
Such  was  the  opinion  of  the  Chief  Justice  and  two  of  his  associates 
in  the  case  of  Robbins  v.  District,  supra.  If  there  was  convincing  reason 
for  such  a  conclusion  on  the  part  of  these  learned  men,  why  should 
a  recorder  and  chief  of  police  of  the  city  of  Oregon  City  be  held  liable 
in  a  civil  action  in  damages  for  taking  the  same  view?  ...  It  seems 
very  clear  that  the  officers,  in  the  execution  of  this  ordinance,  are 
within  the  rule  of  exemption  from  civil  liability.  They  are  certainly 
within  the  reason  of  the  rule,  and,  so  being,  are  exempt. 

3.  The  allegation  that  the  officers  of  the  city  acted  falsely  and  ma- 
liciously in  what  was  done  is  immaterial.  It  is  held  in  Bradley  v.  Fisher 
[ante,  No.  1017],  that  the  exemption  of  judges  from  civil  liability  cannot 
be  affected  by  the  motives  with  which  their  judicial  acts  are  performed. 
.  .  .  For  reasons  affecting  the  public  interest,  the  responsibility  of 
a  judge  for  malice  or  corruption  in  office  is  to  the  public,  through 
impeachment  or  other  judicial  proceeding,  involving,  among  other 
penalties,  a  judgment  of  removal  from  office.  .  .  . 

4.  In  this  case  the  plaintiff  could  have  relieved  himself  from  the 
damages  which  he  has  sustained  by  the  payment  of  the  license  tax, 
in  which  case  he  would  have  had  his  remedy  against  the  city  to  recover 
the  money  thus  paid,  without  serious  injury  or  damage  to  himself; 
and  so  he  ought  not  to  be  permitted  to  make  use  of  imprisonment, 
which  has,  in  a  sense,  been  voluntarily  submitted  to  by  him,  for  the 
purpose  of  recovering  damages. 

Tlie  demurrer  is  sustained. 


1020.  HELLER  v.  CLARKE 
Supreme  Court  op  Wisconsin.    1904 

121  Wis,  71,  98  N.  W.  152 

Appeal  from  a  judgment  of  the  superior  court  of  Milwaukee  county: 
Orren  T.  Wiluams,  Judge.  Reversed.  This  is  an  action  to  recover 
damages  for  an  alleged  false  imprisonment.  Defendant  Clarke  was  a 
justice  of  the  peace  in  and  for  the  city  and  county  of  Milwaukee,  and 
defendant  McEvoy  was  a  constable  who  performed  services  in  Justice 
Clarke's  court.  Previous  to  the  enactment  of  sec.  5,  ch.  6,  Laws  of 
1895,  the  criminal  jurisdiction  of  justices  of  the  i>eace  in  the  city  of 
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Milwaukee  was  limited  to  offences  committed  in  the  county  outside  of 
the  city  of  Milwaukee.  Under  ch,  6,  Laws  of  1895,  the  police  court  of 
the  city  of  Milwaukee  was  created,  and  given  exclusive  jurisdiction 
of  offences  against  city  ordinances,  and  of  such  misdemeanors  as  arose 
in  the  city  and  which  were  triable  before  justices  of  the  peace,  and  to 
arrest  and  hold  over  for  trial  all  persons  committing  offences  not 'triable 
before  justices  of  the  peace,  the  same  as  justices  of  the  peace  might 
otherwise  do.  .  .  .  On  December  8,  1900,  complaint  was  made  before 
defendant  Clarke,  as  justice  of  the  peace,  against  plaintiff,  charging 
that  he  did  on  November  14th,  in  the  village  of  East  Milwaukee, 
commit  an  assault  with  intent  to  do  great  bodily  harm,  and  with  go- 
ing armed  with  a  concealed  dangerous  weapon.  The  defendant  Clarke, 
as  justice  of  the  peace,  issued  a  warrant  for  plaintiff's  arrest,  and  he 
was  arrested  by  defendant  McEvoy  upon  this  complaint  and  warrant, 
brought  before  defendant  Clarke  for  examination,  and  after  such  exam- 
ination the  complaint  charging  him  with  going  armed  with  a  dangerous 
concealed  weapon  was  dismissed,  but  he  was  bound  over  for  trial, 
for  the  offence  of  an  assault  with  intent  to  do  great  bodily  harm,  to 
the  municipal  court  of  Milwaukee.  He  was  admitted  to  bail  in  the 
sum  of  $300.  On  his  refusal  and  default  to  furnish  bail,  he  was  com- 
mitted to  the  county  jail  to  await  trial.  Within  an  hour  after  commit- 
ment, a  writ  of  habeas  corpus  was  obtained,  and  upon  a  hearing  on  the 
writ,  plaintiff  was  discharged.  .  .  . 

On  the  second  trial  of  the  present  suit  a  verdict  was  rendered  for 
plaintiff,  and  finding  compensatory  damages.  This  verdict  was  set 
aside  and  judgment  ordered  for  defendants.  This  is  an  appeal  from 
that  judgment. 

For  the  appellant  there  was  a  brief  by  Lenicheck,  FairchUd,  Jt  Boe- 
sel,  and  oral  argument  by  F.  T.  BoeseL 

For  the  respondents  there  was  a  brief  by  W.  H.  Stafford,  attorney 
for  respondent  Clarke,  and  Churchill  &  Donovan,  attorneys  for  respK>n- 
dent  McEvoy,  and  Nath,  Pereles  &  Sons  and  C  F.  Hunter,  of  counsel, 
and  oral  argument  by  Mr.  Hunter, 

SiEBECKER,  J.  1.  This  appeal  presents  the  question  whether  the 
defendant  Clarke,  as  a  justice  of  the  peace  in  the  city  of  Milwaukee, 
had  jurisdiction  to  hear,  try,  and  determine  the  charge  preferred 
against  the  plaintiff  for  an  assault  and  battery  alleged  to  have  been 
committed  within  the  county  but  outside  of  the  hmits  of  the  city  of 
Milwaukee.  In  Gilowsky  v.  Connolly,  65  Wis.  445,  13  N.  W.  444, 
it  was  held  that,  under  the  Constitution  of  the  State,  the  Legislature 
had  the  power  to  deprive  justices  of  the  peace  in  cities  and  villages  of 
jurisdiction  in  criminal  cases,  and  vest  the  jurisdiction  in  other  tribu- 
nals. The  grounds  of  this  decision  need  not  be  repeated.  The  results 
of  that  case  were  affirmed  in  Shaffel  v.  State,  97  Wis.  377,  72  N;  W. 
888,  .  .  ,  We  must  hold  the  justices  of  the  peace  of  the  city  of 
Milwaukee  were  divested  of  all  criminal  jurisdiction  under  the  pro- 
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visions  of  the  act  creating  the  police  court  of  the  city  of  Milwaukee, 
and  such  jurisdiction  was  vested  in  that  court.  It  follows  that  the 
defendant  Clarke,  as  justice  of  the  peace,  had  no  jurisdiction  to  issue 
a  warrant  for  appellant's  arrest  and  to  cause  him  to  be  taken  into 
custody  as  set  out  in  the  above  statement  of  facts,  and  that  the  pro- 
cess was  absolutely  void. 

2.  The  trial  Court  held  that  defendants  were  not  liable  because 
the  justice  acted  in  good  faith  in  issuing  the  process  upon  the  com- 
plaint made  before  him,  and  causing  the  plaintiff  to  be  arrested  and 
bound  over  for  trial.  The  Court,  it  seems,  was  led  to  this  holding 
in  considering  that  the  recent  case  of  Robertson  d.  Parker,  99  Wis. 
652,  75  N.  W.  423,  modified  the  rule  of  former  cases  in  this  court, 
under  which  justices  were  held  liable  in  damages  to  persons  who  had 
been  taken  into  custody  upon  void  process  issued  in  their  official 
capacity.  The  case  fails  to  sustain  this  interpretation  both  in  its 
facts  and  in  the  terms  of  the  decision.  The  facts  show  that  the  de- 
fendant in  that  case  was  sought  to  be  held  liable  to  the  plaintiff  in  that 
action  upon  the  ground  that  he,  as  judge  of  the  municipal  court  of 
Douglas  county,  issued  a  warrant  for  plaintiff's  arrest  to  answer  the 
charge  of  abandoning  his  wife,  that  he  was  arrested,  brought  to  trial, 
and  sentenced  to  imprisonment  by  the  defendant  as  judge  of  such 
court.  In  law  the  court  had  no  jurisdiction  to  try  and  sentence  the 
accused  in  that  case,  but  had  jurisdiction  to  cause  him  to  be  appre- 
hended and  held  to  bail  or  committed  for  trial.  It  will  be  observed 
that  the  magistrate  had  jurisdiction  to  cause  the  apprehension  of  the 
accused  and  bind  him  over  for  trial,  but  exceeded  his  powers  when  he 
tried  and  pronounced  sentence  upon  him.  This  decision  particularly 
discriminates  between  cases  where  the  magistrate  acts  wholly  without 
jurisdiction,  and  those  wherein  through  judicial  error  he  takes  some 
steps  in  the  proceeding  in  excess  of  his  powers.    The  Court  says: 

"There  is  a  distinction  running  through  many  of  the  cases  between  a  proceeding 
kustituted  and  carried  on  by  a  magistrate,  where  the  initial  proceeding  failed 
to  secure  jurisdiction,  or,  having  secured  it,  be  had  lost  it  by  neglect  of  legal 
requirements,  and  those  where  jurisdiction  has  been  secured,  and,  during  the 
progress  of  the  investigation,  the  magistrate,  in  view  of  the  situation,  decides 
that  he  possesses  greater  power  than  he  actually  possesses;'' 

citing  Brosde  v.  Sanderson,  86  Wis.  368, 57  N.  W.  49;  Frazier  v.  Turner, 
76  Wis.  562,  45  N.  W.  411;  and  Lueck  u.  Heisler,  87  Wis.  644,  58 
N.  W.  1101,  as  sustaining  the  rule  that  a  magistrate  is  liable  to  the  party 
injured  by  the  void  process.  These  and  other  cases  must  be  deemed 
to  settle  this  question  in  this  court  to  the  effect  that,  when  justices 
of  the  peace  act  in  cases  of  which  they  have  no  jiuisdiction,  their 
proceedings  are  void,  and  they  become  trespassers,  and  as  such  are 
liable  to  any  person  injured  by  their  acts.  Gelzenleuchter  u.  Niemeyer, 
64  Wis.  316,  25  N.  W.  442;  Cooley,  Torts  (2d  ed.),  p.  492. 
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3.  The  warrant  upon  which  plaintiff  was  arrested  showed  upon  its 
face  that  it  was  issued  to  apprehend  the  accused  for  an  offence  over 
which  the  justice  had  no  jurisdiction,  and  the  officer  was  bound  to 
know  its  invalidity.  It  affords  no  protection  to  him  in  making  the 
arrest.  Lueck  v.  Heisler,  87  Wb.  644,  58  N.  W.  1101.  The  plaintiff 
was  entitled  to  judgment  upon  the  verdict  for  the  amount  of  the 
damages  found,  with  costs. 

By  the  Court. — The  judgment  of  the  Superior  Court  of  Milwaukee 
is  reversed,  and  the  cause  remanded  with  directions  to  award  judg- 
ment in  favor  of  the  plaintiff  in  accordance  with  this  opinion.^ 

1  [Problems: 

A  statute  gave  to  the  defendant  magistrate  jurisdiction  of  the  offence  of 
possessing  in  "any  boat"  on  the  Thames  goods  stolen  from  any  "ship  or 
vessel  in  the  said  river/'  The  plaintiff  and  his  "boat"  were  attached  and  con- 
victed by  the  defendant  magistrate  for  an  offence  imder  this  statute.  In  a  suit 
for  trespass,  the  plaintiff  proposed  to  show  that  his  vessel  was  not  a  "boat" 
under  the  statute,  being  a  decked  vessel  of  thirteen  tons  burthen.  Is  this  allow- 
able?   (1819,  Brittain  t;.  Kinnaiid,  1  B.  <&  B.  452.) 

Action  against  a  justice  of  the  peace  for  false  imprisonment.  A  statute  gave 
th6  defendant  jurisdiction  of  the  offence  of  carrying  off  any  "com,  wheat,  rye, 
barley,  oats,  or  grain  of  any  kind,  ...  or  any  trees,  herbage,  growing  grass, 
hay,  or  other  vegetables,"  etc.  On  complaint  against  the  defendant  for  carrying 
off  "400  bmidles  of  corn-stalks,"  the  defendant  issued  a  warrant,  and  committed 
the  plaintiff  to  jail;  he  was  afterwards  discharged.  Is  the  defendant  liable? 
(1882,  Grove  ».  Van  Duyn,  44  N.  J.  L.  654.) 

The  plaintiff  was  arrested  and  charged  with  a  misdemeanor  on  a  warrant 
issued  by  the  defendant  justice  of  the  peace.  The  plaintiff  pleaded  not  guilty, 
offered  bail,  and  claimed  to  be  set  free  on  binding  over  for  fl4)pearance  before 
the  grand  jury.  The  defendant  refused,  tried  the  plaintiff,  found  him  guilty, 
and  sentenced  him.  The  conviction  was  reversed  on  appeal.  The  defendant  had 
unquestioned  jurisdiction  to  issue  warrants  and  bind  over  to  the  grand  jury 
on  bail  for  such  offences,  but  not  to  try  and  convict  after  offer  of  bdl.  But  this 
latter  point  had  not  been  declared  law  until  a  ruling  by  the  Court  of  Appeals 
after  the  plaintiff's  trial.  Is  the  defendant  liable?  (1891,  Austin  v.  Vrooman,  128 
N.  Y.  229.) 

The  declaration  alleged  that  the  defendant  justice  of  the  peace  maliciously 
issued  a  warrant  against  the  plaintiff  for  trespass,  and  maliciously  refused  the 
plaintiff  a  fair  opportunity  to  obtain  witnesses  or  counsel,  and  maliciously 
fined  him  two  dollars  and  imprisoned  him  till  payment.  Is  this  demurrable? 
(1848,  Pratt  v.  Gardner,  2  Cush.  63.) 

The  law  required  at  least  ten  days'  interval  between  the  issuance  of  a  summons 
for  certain  misdemeanors  and  the  time  for  the  defendant's  appearance  to  answer 
the  charge.  The  defendant  justice  issued  on  Sept.  20  a  siunmons  to  the  plaintiff 
to  appear  on  Sept.  30,  and  on  his  fidlure  to  appear  held  the  trial,  found  him 
guilty,  and  fined  him.  Is  the  defendant  liable?  (1840,  Mitchell  v,  Fosto*,  12 
A.  &  E.  472.) 

The  defendant,  a  justice  of  the  peace,  made  a  certificate  that  the  married 
woman,  grantor  in  a  deed,  had  been  duly  examined  before  him  and  had  stated 
that  she  acted  freely  without  compulsion  from  her  husband,  such  exanunation 
being  by  law  required  for  a  married  woman's  deed.  The  certificate  was  false, 
and  the  deed  was  therefore  void.  The  plaintiff,  being  injured  thereby,  sues  the 
justice.  Is  he  liable?  (1898,  McLendon  v.  Mortgage  Co.,  119  Ala.  518,  24  Sa 
721.) 
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Sub-topic  C.     Error  in  Issuing  Unlawful  Process  Preliminary 

TO  Jurisdiction 

[The  cases  are  set  forth  under  Topic  2,  Sub-topic  A,  Section   1  (c),  pott, 
Nos.  104&-1059.] 


Topio  2.    Sheriffii,  Police,  and  Other  Ministerial  Offloers  of  Jnatioe 

1024.  Sib  Michael  Foster.  Report  of  Crown  Cases,  and  Diecowrses  upon 
Crown  Law,  (1762.  2d  ed.,  p.  306,  c.  Vlll,  §  1.)  .  .  .  Ministers  of  justice, 
while  in  the  execution  of  their  offices,  are  under  the  peculiar  protection  of  the 
law.  This  special  protection  is  founded  in  great  wisdom  and  equity,  and  in 
every  principle  of  political  justice.  For  without  it  the  publick  tranquillity  can- 
not possibly  be  maintained,  or  private  property  secured;  nor  in  the  ordinary 
course  of  things  wUl  offenders  of  any  kind  be  amenable  to  justice.  .  .  .  Nor 
is  this  special  protection  of  the  law  confined  to  cases  of  a  mere  criminal  nature, 
where  the  publick  peace  is  broken  or  endangered.  The  ministers  of  justice  in 
civil  suits,  under  proper  limitations  which  shall  be  considered,  are  intitled  to 
the  same  protection  for  themselves  and  followers,  and  upon  the  same  principles 
of  political  justice. 

1025.  Henrt  SiDOWiCK.  The  Elements  of  Poliiics,  (1891.  p.  463.)  ...  We 
may  note  the  need  of  rules  reducing  within  the  narrowest  possible  limits  the  power 
of  the  executive  to  imprison  private  citizens  before  trial.  The  most  important 
provisions  under  this  head  are  that  no  one  shall  be  arrested  except  on  a  definite 
charge  of  having  committed  a  certain  offence;  that  the  person  arrested  shall  be 
brought  as  soon  as  possible  before  a  judicial  functionary  who  shall  decide 
whether  the  charge  is  made  on  grounds  prima  facie  reasonable,  and  whether  the 
offence  charged  is  sufficiently  grave  to  render  it  needful  to  keep  the  accused  in 
confinement  until  the  trial;  that  if  the  charge  is  of  this  grave  kind  the  accused 
shall  be  brought  to  trial  as  soon  as  possible,  and  that  if  it  is  of  a  lighter  kind, 
he  shall  be  set  at  liberty  on  bail. 

Sub-topic  A.     Arrest  or  Attachment  under  a  Judicial 

Warrant 

1026.  Sm  James  Stephen.  History  of  the  Criminal  Law  of  England.  (1883. 
Vol.  I,  c.  VII,  p.  192.)  .  .  .  Between  the  fourteenth  and  seventeenth  cen- 
turies, summonses  and  warrants  superseded  the  old  hue  and  cry,  which  prac- 
tically fen  into  disuse.    The  history  of  this  substitution  is  curious.    Justices  of 


Kbsatb: 

Ardemus  Stewart,  ''The  Irresponsibility  of  the  Judiciary.''  (A.  L.  R.,  XXXIV, 
383.) 

Van  Vechten  Veeder,  "Absolute  Immunity  in  Defamation:  JudidAl  Pro- 
ceedings."   (C.  L.  R.,  DC,  463,  600.) 

Notes: 
•  ''Ealse  imprisonment:    imconstitutional  ordinances:    immunity  of  judges 
and  officers."    (C.  L.  R.,  VI,  586,  598.) 

''PubUc  officer's  liability:  judicial  act."    (C.  L.  R.,  VII,  435.)] 
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the  peace  were  first  inrtituted  in  1326.  Their  duties  were  described  in  the  most 
general  terms.  They  were  by  1  Edw.  III|  c.  16,  "assigned  to  keep  the  peace." 
By  34  Ekiw.  Ill,  c.  1  (1360),  they  were  empowered  "to  take  and  arrest  all  those 
they  may  find  by  indictment  or  suspicion  and  put  them  in  prison/'  .  .  .  The 
statutes  above  quoted  give  them  no  other  authority  for  the  apprehension  of 
offenders  than  was  by  the  common  law  inherent  in  every  constable  and  indeed 
in  every  private  person.  By  degrees,  however,  the  practice  of  issuing  warrants 
came  into  use.  The  general  authority  of  the  justices  in  aU  matters  relating  to 
crime  and  indeed  to  the  whole;  internal  government  of  the  country  was  firmly 
established  by  a  great  variety  of  statutes,  and  it  would  be  natural  that  their 
directions  should  be  taken  when  a  crime  was  committed.  It  would  also  be  more 
natural  for  the  justice  to  authorize  the  constable  to  undertake  the  actual  arrest 
of  the  offenders  than  to  do  it  himself,  and  it  might  often  be  convenient,  if  a 
suspected  person  was  to  be  searched  for  in  more  directions  than  one,  to  give 
written  authority  to  various  persons  for  the  purpose.  This  would  be  specially 
convenient  in  the  case  of  a  hue  and  cry.  If  offenders  were  to  be  followed  from 
township  to  township,  the  different  constables  of  each  being  required  to  join, 
a  written  authority  from  a  known  public  officer  like  a  justice  of  the  peace  would 
be  a  great  convenience.  The  phrase  "grant  a  hue  and  cry''  was  apparently  in 
common  use  in  the  seventeenth  century  for  granting  a  warrant.  But  the  grant- 
ing of  warrants  was  afterwards  recognized  by  various  statutes,  and  was  finally 
set  upon  an  indisputable  statutory  foundation  in  1848  by  11  d;  12  Vict.  c.  42, 
SB.  1,  2,  8,  etc.  The  effect  of  these  provisions  is  that,  where  a  complaint  is  made 
to  any  justice  that  any  person  has  committed  any  indictable  offence,  the  jus- 
tice may  issue  a  summons  to  such  person,  or,  if  he  thinks  it  necessary,  and  if  the 
charge  is  made  on  oath  and  in  writing,  a  warrant  for  his  apprehension. 

The  power  of  the  justices  to  issue  such  process  was  however  disputed  for 
centimes.  In  Hawkins'  Pleas  of  the  Crown,  many  authorities  upon  the  subject 
are  referred  to,  and  a  very  qualified  and  hesitating  conclusion  is  reached,  that 
"perhaps  it  is  the  better  opinion  at  tliis  day  that  any  constable  or  private  i>erson 
to  whom  a  warrant  shall  be  directed  from  a  justice  of  the  peace  to  arrest  a  par- 
ticular person  for  felony  or  any  other  misdemeanor  within  his  jurisdiction  may 
lawfully  execute  it,  w*hether  the  person  mentioned  in  it  be  in  truth  guilty  or 
innocent,  and  whether  he  were  indicted  of  the  same  offence  or  not,  and  whether 
in  truth  any  felony  were  committed  or  not."  This  hesitation  is  explained  by  the 
difference  of  opinion  between  Coke  and  Hale  upon  the  subject.  Coke  main- 
tained that,  before  the  statutes  of  Philip  and  Mary  authorizing  justices  to  ex- 
amine witnesses  when  a  person  was  arrested  for  felony,  "a  justice  of  the  peace 
could  not  make  a  warrant  to  take  a  man  for  felony  unless  he  be  indicted  thereof." 
.  .  .  Hale,  referring  to  this  passage,  sa3rs  that  Coke  "hath  delivered  certain 
tenets  which,  if  they  should  hold  to  be  law,  would  much  abridge  the  power  of  jus- 
tices of  the  peace,  and  give  a  loose  to  felons  to  escape  unpunished  in  most  cases." 
He  then  proceeds  to  refer  to  the  statutes  of  Edward  III,  and  argues  in  substance 
that  as  at  common  law  a  private  person  might  and  a  constable  ought  to  arrest 
supposed  felons  upon  suspicion  without  warrant,  the  justice  might  do  so  a  for- 
tiori, in  virtue  of  the  general  terms  of  the  statutes;  and  that  he  might  also 
"issue  a  warrant,  to  apprehend  a  person  suspected  of  felony  though  the  original 
suspicion  be  not  in  himself,  but  in  the  party  that  prays  his  warrant,  and  the 
reason  is  because  he  is  a  competent  judge  of  the  probabilities  offered  to  him  oi 
such  suspicion."  .  .  .  However  this  may  be,  the  whole  subject  is  now  set  on  a 
perfectly  plain  foundation  by  the  statutes  already  referred  to. 
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1027.  Rbgistrum  Bbevium.  (1505.  Judiciale,  fol.  2.)  Writ  of  Capiat' 
Rex  vioeoomite  salutem.  Praecipimus  tibi  quod  exigi  facias  R.  de  oomitatu  in 
comitatumy  quousque  secundum  legem  et  coneruetudinem  legni  nostri  Angliae 
utlagetur,  si  non  oomparuerit.  Et  si  companierit,  tunc  eum  capias  et  salvo  cus- 
todiri  facias,  ita  quod  corpus  eius  habeas  coram  justitiariis  nostris  apud  West- 
monasteriimi  in  octavis  sancti  Hillarii  ad  respondendum  I.  de  placito  etc., 
et  unde  tu  ipse  mandati  justitiariis  nostris  apud  Westmonasterium  in  octavis 
sancti  Michaelis,  quod  praedictus  R.  non  est  inventus  nee  aliqiiid  habet  in 
balliva  tua  per  quod  potest  attachiari.    Et  habeas  etc. 

1028.  Akon.  The  Attorney's  Practice  in  the  King's  Bench.  (1750.  3d  ed., 
vol.  11,  p.  439.)  .  .  .  Warrant  of  Arrest  for  Debt,  And  hereupon  the  said  P. 
comes  before  our  lord  the  king  at  Westminster  in  his  proper  person,  and  prays 
the  King's  writ  of  capias  ad  satisfaciendum  against  the  said  D.  to  satisfy  the 
said  P.  for  the  debt  and  damages  aforesaid,  to  be  directed  to  the  sheriff  of  the 

said  county  of ;  and  it  is  granted  unto  him;  whereby  the  sheriff  of  the  said 

coimty  is  commanded,  that  he  take  the  said  D,  if  he  is  to  be  found  in  the  bailiwic, 
and  that  he  keep  him  safely,  so  that  he  have  his  body  before  the  lord  our  king  at 

Westminster  on next  after to  satisfy  the  said  P.  for  his  debt  and 

damages  aforesaid. 

# 

1029.  Thomas  Fidell.     A  Perfect  Guide  for  a  Studious  Young  Lawyer, 

both  delightfuU  and  profitable  for  any  Gentleman,  (1654.  p.  259.)  .  .  .  Warrant 
of  Arrest  for  Misdemeanor,  For  as  much  as  T.  H.  Gentleman  hath  made  com- 
plaint imto  me,  that  I.  H.  and  G.  B.  have  done  and  committed  divers  misde- 
meanours in  cutting  down,  taking,  and  carrying  away  the  com  of  the  said  T.  H. 
and  a  set  net  with  fish  in  it,  all  which  misdemeanours  were  done  in  the  night  time, 
And  for  as  much  also  as  I  am  informed,  that  the  said  parties  do  keep  Conydogs, 
Heyes,  and  Nets,  whereby  they  take  and  kill  conies,  contrary  to  the  law  and 
statutes  of  this  realm;  and  that  they  unlawfully  shoot  and  kill  doves  with  guns. 
These  are  therefore  to  will  and  require  you,  and  in  the  name  of  the  keepers,  Soc, 
straightly  to  charge  and  command  you,  that  forthwith  upon  sight  hereof  you 
apprehend  the  scud  1.  H.  and  G.  B.  &c.  and  bring  them  before  me  to  my  house 
at  H.  on  Thursday  next,  being  the  29.  of  September,  by  eight  of  the  clock  of  the 
forenoon  of  the  same  day,  to  answer  the  premisses  and  such  other  matters  as 
then  and  there  on  the  behalf  of  the  said  keepers  shall  be  objected  against  them; 
And  further,  to  find  sureties  for  their  appearance  at  the  next  general  quarter 
Sessions  to  be  holden  for  the  said  county,  there  to  be  proceeded  against  accord- 
ing to  law  and  justice;  and  hereof  faile  you  not,  as  you  and  every  of  you  will 
answer  the  contrary  at  your  uttermost  periUs.  Given  under  my  hand  and 
seal  &c, 

1030.  Joseph  Stobt.  A  Selection  of  Pleadings  in  Ciml  Actions,  (1829. 
2d  ed.,  p.  574.)  .  .  .  Plea  of  Justification  for  Arrest  under  a  Warrant,  As  to  the 
force  and  arms,  beating,  and  bruising,  and  evil-treating,  not  guilty.  And  to  the 
residue  of  the  said  trespass,  assault,  and  imprisonment  above  supposed  to  be 
done,  the  said  D.  says,  (actio  non,)  because  he  says,  that  before  the  time  when 
the  said  trespass,  assault,  and  imprisonment  is  above  supposed  to  be  done,  to 
wit,  on  &c.,  at  &c.,  B.  G.  Esq.,  one  of  the  justices  of  the  peace  within  and  for 
said  county,  made  his  certain  warrant  under  his  hand  and  seal,  bearing  date, 
&c.,  and  the  tenor  of  which  is  as  foUows,  to  wit,  (here  insert  the  warrant,)  whicb 
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warrant  was  then  and  there  delivered  to  one  £.  D.,  then  deputy-fiheriff  of  said 
county,  under  G.  H.  Esq.,  sheriff  of  the  same  county,  by  virtue  of  which  the 
said  E.  D.,  by  his  oonunand,  afterwards,  to  wit,  on  Ac,  at  Ac,  gently  hud  his 
hands  on  and  attached  and  apprehended  the  plaintiff,  to  bring  and  convene  him 
before  the  said  justice,  and  did  accordingly  then  and  there,  with  the  consent  of 
the  said  plaintiff,  convene  him  before  the  said  justice,  and  the  plaintiff  was  then 
and  there  detained  before  the  said  justice  and  in  the  custody  of  the  said  E.  D. 
and  D.  his  assistant,  by  virtue  of  the  said  warrant,  while  the  plaintiff  was  ex- 
amined before  the  said  justice  touching  the  complaint  mentioned  in  the  said 
warrant,  and  until  the  plaintiff  was  discharged  from  the  custody  of  the  said 
E.  D.  and  D.  by  order  of  the  same  justice,  to  wit,  for  the  space  of  five  hours,  as 
complained  of  in  the  plaintiff's  declaration,  as  it  was  lawful  to  do  for  the  cause 
aforesaid,  which  is  the  residue  of  the  said  trespass,  assault,  and  imprisonment, 
whereof  the  plaintiff  complains  against  the  said  D.;  and  this  the  said  D.  is 
ready  to  verify:  Wherefore,  &c. 

1031.  Thomas  Fidbll.  A  Perfect  Guide  for  a  Studious  Young  Law- 
yer j  both  delightfuU  and  profitable  for  any  Gentleman,  (1654.  p.  268.)  MiUimus, 
1  send  you  herewith  the  body  of  G.  B.,  servant  to  T.  R.  of  Martins  in  the  fields, 
for  purloyning  certcun  goods  from  his  master;  These  are  therefore  in  the  name 
of  the  keepers  &c.  straightl^  to  charge  and  command  you,  him  the  aforesaid 
I.  B.  to  take  into  custody,  and  give  him  due  correction  according  to  the  rules  of 
your  House,  and  there  to  keep  him  at  labour  untill  he  shall  be  delivered  by  due 
course  of  Law:  hereof  faile  not;  And  this  shall  be  your  warrant  imder  my  hand 
and  seale  the  1.  of  Feb.  Ac. 

1032.  Joseph  Stort.  A  Selection  of  Pleadings  in  Civil  Actions,  (1829. 
2d  ed.,  p.  582.)  .  .  .  Plea  of  Justification  for  Imprisonment  under  a  Mittimus,  .  .  . 
And  for  further  plea,  as  to  the  said  assaulting  &c.,  he  the  said  D.,  by  leave  &c., 
according  to  &c.,  says  (actio  non)  because  he  says,  that  before  the  sidd  time 
when  &c.,  to  wit,  at  a  court  &c.,  the  plaintiff  was  in  due  form  of  law  committed 
by  the  said  court,  so  then  and  there  holden  as  aforesaid,  to  the  said  house  of 
correction  at  &c.,  to  be  there  imprisoned  for  one  year  then  next  following,  and 
then  discharged;  and  the  said  plaintiff  was  thereupon  then  and  there  delivered 
into  the  custody  of  the  said  D.,  then  and  from  that  time  hitherto  being  keeper 
of  the  said  house  of  correction,  and  was  then  and  there  carried  and  conveyed  by 
the  said  D.,  to  the  said  house  of  correction,  under  and  by  virtue  of  the  said  com- 
mitment, and  was  then  and  there  kept  and  detained  in  such  custody,  under  and 
by  virtue  of  the  said  commitment,  from  thence  until,  and  at,  and  after  the  sidd 
time  when  Ac,  his  said  imprisonment  under  the  said  commitment  not  being 
then  expired,  as  he  lawfully  might  for  the  cause  aforesaid,  which  are  the  same 
trespass  in  the  introductory  part  of  this  plea  mentioned,  and  whereof  the  said 
plaintiff  hath  above  thereof  compluned  against  him;  and  this  &c. :  Where- 
fore &c.,  if  &c, 

1033.  RsoiBTBUM  Brkvium.  (1595.  fol.298b.)  Writ  of  Levari  f ados.  Rex 
vicecomiti  8.  salutem.  Quia  I.,  filius  C,  solvisse  debuit  M.  de  B.  29  lib.,  vide- 
fioet,  in  festo  sancti  Michaelis,  anno  regni  domini  Edwardi  nuper  regis  Angliae 
avi  nostri  dedmo,  centum  solidos,  et  in  feste  Paschae  tunc  proxime  sequenti 
octo  libras,  sicut  constat   nobis  per  iospectionem  rotuhs  Cancellariae   dicti 
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avi  nofltriy  et  eaa  d  nondum  solvit  ut  dicitur,  Tibi  praecipimus  quod  predictam 
pecuniam  de  terris  et  catallis  ipcdus  I.  in  balliva  tua  sine  dilatione  levari  facias, 
ita  quod  earn  habeas  in  cancellaria  nostra  in  crastino  Nativitatis  sancti  Johan- 
nis  BapUstae  proxime  futuro,  ubicunque  etc.,  prefato  M.  ibidem  liberandam, 
et  hoc  nullatenus  omittas.    Et  habeas  ibi  hoc  breve.    Teste  etc. 

1034.  Joseph  Stort.  A  Selection  of  Pleadings  in  CivU  AcHans,  (1829.  2d 
ed.y  p.  608.)  .  .  .  Plea  of  JvsiificaHon  for  Trespass  under  an  Execution.  And 
the  said  D.  comes  and  defends  &c.,  when  Ac,  and  says  (actio  non)  because  he 
says,  that  one  A.  A.,  of  &c.,  on  &c.,  sued  out  of  the  clerk's  office  of  the  Court  of 
C.  P.  within  and  for  the  county  of  &c.,  a  writ  of  execution  against  the  said  plain- 
tiff in  due  form  of  law,  for  the  sum  of  die,  damages,  and  the  sum  of  &c.  costs  of 
suit,  which  writ  was  returnable  into  said  Court,  to  be  holden  at  &c.,  on  &c., 
which  said  writ  thereaf  terwards,  to  wit,  on  the  same  day,  was  delivered  to  the  sud 
D.,  then  and  ever  since  a  deputy-sheriff,  duly  appointed  and  authorized  under 
B.  B.,  sheriff  of  said  county  to  be  by  him  duly  executed.  And  the  said  D.  fur» 
ther  says,  that  afterwards,  to  wit,  on  Ac,  at  &c.,  by  virtue  of  said  writ  of  exe- 
cution, he  took  the  said  goods  and  chattels  in  said  declaration  mentioned,  as 
the  property  of  the  plaintiff,  to  satisfy  the  said  execution,  and  safely  kept  the 
same  at  the  expense  of  the  said  plaintiff,  for  the  space  of  four  days  next  after 
they  were  so  taken,  and  advertised  the  same  to  be  sold  at  public  vendue  to  the 
highest  bidder  .  .  .  and  afterwards,  on  die,  he  made  due  return  of  the  same  exe- 
cution, with  his  doings  thereon,  according  to  the  precept  thereof,  particularly 
describing  the  said  goods  so  taken  and  sold,  and  the  sum  for  which  each  article 
was  struck  off  in  his  said  return;  and  this  he  is  ready  to  verify:  Wherefore  d;c. 


Section  1,  Action  under  a  Warrant  Void  or  Voidable. 
(a)  Warrant  Erroneguslt  Issued  by  Judge  Having  Jurisdiction 

1035.  Anon.  A  Treatise  concerning  Trespasses  Vi  et  Armis.  (1704.  p.  109.) 
.  .  .  Justification  to  false  imprisonment,  or  where  and  in  what  cases  a  man  may 
justify  the  imprisonment  of  another,  and  where  not.  By  officers.  Take  this  for 
a  rule:  The  justification  shall  be  good  though  the  act  be  tortious;  for  that  it 
was  done  by  order  of  law.  ... 

1036.  Case  of  the  Marshalsea.  (1613.  10  Co.  Rep.  68,  76.)  [Printed 
ante,  as  No.  989.] 

1037.    COTES  V.  MICHILL 

Kino's  Bench.    1681 
31^.20 

Trespass  for  breaking  his  house,  and  taking  his  goods,  against  a 
bailiff  and  the  lessor  in  ejectment.  The  plaintiff  pleaded  an  habere 
facias  possessionem^  and  a  warrant  thereupon,  and  so  justifies.  The 
lessor  pleads  non  culp.     The  plaintiff  demurred  to  the  plto  of  the 
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bailiff,  because  he  shews  no  judgment  whereupon  the  habere  facias 
possessionem  was  founded.  But  per  Curiam;  The  plea  is  good,  for 
the  sheriff  and  his  bailiffs  are  bound  to  obey  the  King's  writs,  without 
enquiry  after  the  judgment.  But  if  the  party  himself  had  justified, 
he  must  have  shewn  a  judgment  as  well  as  a  writ.  Judgment  for  the 
defendant. 

1038.    WILMARTH  v.  BURT 
Supreme  Judicial  Court  of  Massachusetts.    1843 

7  Mete.  257 

Two  actions  of  trespass  for  assault,  battery  and  false  impnsonment. 
The  defendant,  a  deputy  sheriff,  pleaded  the  general  issue,  and  set 
forth,  by  way  of  defence,  that  the  assault,  &c.  were  committed  by  him 
in  the  execution  of  civil  process,  by  arresting  the  defendants  upon  an 
execution  duly  issued  against  them  from  the  court  of  common  pleas. 
At  the  trial,  it  was  proved  or  admitted  that,  on  the  9th  of  July,  1842, 
an  execution,  in  the  usual  form,  was  issued  against  the  plaintiffs  jointly, 
as  co-partners,  upon  a  judgment  in  the  court  of  common  pleas,  recov- 
ered by  E.  W.  Chaddock,  on  a  contract  made  on  the  2d  of  October, 
1837;  that  this  execution  was  returned  unsatisfied,  and  that  an  alias, 
in  the  common  form,  was  issued  on  the  18th  of  August,  1842,  upon 
which  the  plaintiffs  were  arrested  by  the  defendant,  and  committed 
to  the  jail  in  Taunton;  that  they  immediately  gave  bond  for  the  liberty 
of  the  jail  limits,  went  at  large,  and  never  surrendered  themselves. 
It  also  appeared  that  the  plaintiffs  had  taken  the  benefit  of  the  insol- 
vent law  of  this  Commonwealth,  and  had  obtained  a  discharge  imder 
it,  in  the  usual  form,  dated  March  6th,  1841,  and  that  this  discharge 
was  exhibited  to  the  defendant  before  he  made  the  above  mentioned 
arrest  and  commitment.  The  defendant  admitted  that  he  had  a  bond 
of  indemnity  from  the  execution  creditor,  which  he  required  before  he 
would  arrest  the  plaintiffs  on  the  execution. 

Upon  these  facts,  the  defendant's  counsel  requested  the  Court  to 
rule  that  the  actions  could  not  be  maintained,  because  trespass  will 
not  lie  against  an  officer  for  the  execution  of  process  regularly  issued 
wherein  he  is  commanded  to  arrest  the  body  of  the  party  dierein  named 
as  defendant;  because  the  plaintiffs  could  and  should  have  pleaded 
their  discharge,  during  the  pendency  of  the  action  against  them,  in 
which  said  Chaddock's  judgment  was  recovered,  and  have  caused  the 
form  of  the  execution  to  be  varied,  pursuant  to  the  Rev.  Sts.  c.  97, 
§§  10, 11,  so  as  not  to  nm  against  their  bodies;  and  because  the  remedy 
^f  the  plaintiffs,  if  they  were  unlawfully  arrested,  was  by  an  applica- 
tion to  a  court  for  a  discharge,  by  habeas  corpus  or  otherwise.  The 
judge,  before  whom  the  trial  was  had,  refused  this  request,  and  in- 
structed the  jury,  for  the  purpose  of  the  triak,  that  the  plaintiffs  were 
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entitled  to  recover;  and  a  verdict  was  returned,  in  each  case,  for  the 
plainti£P,  subject  to  the  opinion  of  the  whole  court. 
•    Colby  &  Eliot,  for  the  defendant.  .  .  . 

Coffin  &  Pratt,  for  the  plaintiffs.  The  defendant,  as  he  knew  that 
the  plaintifiPs  were  not  liable  to  be  arrested  on  execution,  is  not  within 
the  rule  by  which  an  officer  is  excused  for  serving  a  process  issued  by 
a  court  having  jurisdiction,  and  legal  on  its  face.  .  .  . 

Shaw,  C.  J.  These  two  cases  depend  on  the  same  principle  and 
the  decision  of  one  settles  both.  Each  is  an  action  of  trespass  vi  et 
annis  for  an  assault  and  false  imprisonment,  and  the  trespass  relied 
upon  was  the  arrest  of  the  plaintiff,  on  an  execution,  by  the  defendant, 
who  was  a  deputy  sheriff.  The  plaintiffs  seek  to  avoid  this  justifica- 
tion, by  showing  that  they  had  obtained  a  certificate  of  discharge 
under  the  insolvent  law  of  Massachusetts  [thus  making  void  any 
process  of  execution  for  prior  debts],  which  discharge  was  obtained 
long  after  the  date  of  the  contract  on  which  the  judgment  was  recov- 
ered, and  that  they  exhibited  their  discharge  to  the  defendant  at  the 
time  of  the  arrest.  ... 

The  execution  was  in  common  form,  authorizing  and  requiring  the 
officer  to  take  the  property  of  the  debtor,  to  satisfy  the  execution, 
and  for  want  thereof,  to  arrest  him.  In  making  the  arrest,  therefore, 
he  followed  precisely  the  command  of  his  precept.  As  a  general  rule, 
the  officer  is  bound  only  to  see  that  the  process,  which  he  is  called  upon 
to  execute,  is  in  due  and  regular  form,  and  issues  from  a  court  having 
jurisdiction  of  the  subject.  In  such  case,  he  is  justified  in  obeying  his 
precept,  and  it  is  highly  necessary  to  the  due,  prompt,  and  energetic 
execution  of  the  commands  of  the  law,  that  he  should  be  so.  Fitzpatrick 
V.  Kelly,  cited  3  T.  R.  740.  Cameron  «.  Lightfoot,  2  W.  Bl.  1190. 
"It  is  incomprehensible,"  says  Lord  Kenyon,  in  Belk  v.  Broadbent, 
3  T.  R.  185,  "to  say  that  a  person  shall  be  considered  as  a  trespasser 
who  acts  under  the  process  of  the  court."  .  .  .  The  same  rule  is  recog- 
nized in  Sanford  v,  Nichols,  13  Mass.  288,  where  Parker,  C.  J.,  says, 
"it  will  not  do  to  require  of  executive  officers,  before  they  shall  be 
held  to  obey  precepts  directed  to  them,  that  they  shall  have  evidence 
of  the  regularity  of  the  proceedings  of  the  tribunal  which  commands 
the  duty.  Such  a  principle  would  put  a  stop  to  the  execution  of  legal 
process."  If  the  plaintiff  in  such  case  has  any  remedy  it  is  not  against 
the  officer,  who  has  simply  executed  the  regular  precept  of  a  court 
having  jurisdiction,  but  by  applying  for  His  discharge  out  of  custody, 
or  by  audita  querela,  or  by  an  action  on  the  case  against  the  party 
who  thus  wrongfully  armed  the  officer  with  power  to  arrest  him,  upon 
the  ground  of  its  being,  on  his  part,  a  malicious  arrest.  ... 

The  fact  that  the  officer  took  an  indemnity,  can  make  no  difference; 
it  was  to  avail  him  only  in  case  he  had  mistaken  in  regard  to  his  duty. 
But  whether  he  had  an  indemnity  or  not,  is  of  no  importance  to  the 
plaintiff;  it  did  not  convert  into  a  wrong  an  act  which  was  itself  right 
and  justifiable.    Verdicts  set  aside,  and  plaintiffs  nonsuit. 
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1039.    MARTIN  ».  COLUNS 
Supreme  Judicial  Court  of  Massachusetts.    1896 

165  Mass,  256,  43  N.  E.  91 

Tort,  for  false  imprisonment.  At  the  trial  in  the  Superior  Court, 
before  Sheldon,  J.,  it  appeared  in  evidence  that  the  plaintiff  was 
duly  sentenced  by  the  Police  Court  of  Lowell  for  drunkenness,  on 
September  9,  1893,  to  six  months'  imprisonment  at  the  workhouse  in 
Lowell;  that  the  Court  issued  a  precept  or  mittimus  upon  the  sentence 
in  due  form,  and  committed  the  same  for  service  to  one  Cawley,  an 
oflScer  authorized  to  serve  it,  who  by  virtue  thereof  took  the  plaintiff 
to  the  workhouse  and  left  him  there  in  execution  of  the  sentence,  and 
left  with  the  defendant  what  purported  to  be  a  copy  of  the  mittimus, 
duly  attested  by  himself,  with  his  return  thereon;  tJiat  in  the  original 
mittimus  the  term  of  imprisonment  was  correctly  stated  to  be  sLx 
months,  and  in  the  certified  copy  it  was  stated  to  be  eight  months; 
and  that  otherwise  the  attested  copy  was  in  the  same  words  and  figures 
as  the  original.  The  Police  Court  of  Lowell  had  jurisdiction  and 
authority  to  sentence  the  plaintiff  for  the  offence  for  eight  as  well  as 
for  six  months.  The  defendant  was  the  keeper  of  the  workhouse. 
There  was  evidence  that,  when  Cawley  delivered  the  plaintifiF  at  the 
office  of  the  workhouse,  he  stated  to  a  young  man  in  the  defendant's 
presence  that  the  plaintiff's  sentence  was  for  six  months,  but  there 
was  no  evidence  that  the  defendant  heard  it.  There  was  also  evidence 
that  the  plaintiff's  clothes  were  put  away  and  checked  with  a  tag 
bearing  the  words,  "Sept.  9,  '93,  Peter  Martin,  Prisoner,  6  months"; 
but  there  was  no  evidence  that  the  defendant  knew  this.  The  defend- 
ant, honestly  relying  upon  the  attested  copy  of  the  mittimus,  kept 
the  plaintiff  imprisoned  in  the  workhouse  for  two  months  after  the 
real  term  of  six  months  had  expired,  which  was  the  tort  complained  of. 
The  plaintiff  had  claimed  his  release  at  the  end  of  the  term  of  six  months, 
and  the  defendant  had  refused  it,  saying  that  the  plaintiff  was  sen- 
tenced to  eight  months'  imprisonment,  and  showing  the  plaintiff  the 
attested  copy;  after  which  neither  the  plaintiff  nor  the  defendant 
made  any  further  effort  to  ascertain  whether  this  attested  copy  was 
a  correct  copy  of  the  original  mittimus,  or  whether  the  plaintiff's  sen- 
tence was  really  for  six  or  for  eight  months.  The  defendant  offered 
the  attested  copy  in  evidence  as  a  justification,  and  the  same  was 
admitted,  against  the  plaintiff's  objection.  The  judge  submitted  the 
amount  of  the  plaintiff's  damages  to  the  jury,  who  assessed  the  same 
in  the  sum  of  one  hundred  and  twenty-nine  dollars.  Thereupon  the 
judge  ordered  a  verdict  for  the  defendant.  .  .  . 

D.  B,  0*ConneU,  for  the  plaintiff. 

F,  W.  Qua,  for  the  defendant.    - 

Allen,  J.    By  Pub.  Sts.  c.  215,  §  28,  it  was  made  the  official  duty  of 


No.   1040    B.    (VIl)   INDEPENDIDNCE   OF  OFHCERS   OP  JUSTICE     651 

the  officer  who  served  the  mittimus  to  leave  with  the  keeper  of  the 
prison  an  attested  copy  thereof  with  his  return  thereon,  and  this  is  a 
sufficient  warrant  to  the  keeper  for  the  detention  of  the  party  com- 
mitted. .  .  .  The  keeper  may  and  must  assume  the  attested  copy  to 
be  correct,  unless  there  is  something  to  show  the  contrary.  An  inaccu- 
rate copy  may  be  voidable,  but  if  properly  attested  it  will  warrant  the 
keeper  in  detaining  the  person  committed,  at  least  until  he  knows  or 
has  reason  to  believe  that  there  is  an  error.  In  the  present  case,  the 
plaintiff  should  have  taken  steps  to  have  the  mistake  corrected,  or  at 
any  rate  should  have  informed  the  defendant  that  there  was  a  mistake. 
But  he  did  neither.  The  defendant  had  no  reason  to  think  the  copy 
erroneous;  and  there  was  no  negligence  on  his  part  in  failing  to  ascer- 
tain the  existence  of  the  error.  Without  going  further  than  the  facts 
of  the  present  case,  we  think  the  defendant  was  justified  in  assuming 
that  the  copy  was  correct,  and  that  he  is  not  liable  to  the  plaintiff  in 
damages.  See  Wilmarth  v.  Burt  [supra,  No.  1038].  Judgment  for  the 
defendant. 


1040.    JOHNSON  t;.  RANDALL 
SuPR^E  Court  of  Minnesota.    1898 

74  Minn,  44,  76  N.  W,  791 

Action  in  the  municipal  court  of  Ortonville  to  recover  $65,  the 
value  of  a  wagon  owned  by  plaintiff  alleged  to  have  been  wrongfully 
converted  by  defendant.  Judgment  was  rendered  in  favor  of  defend- 
ant, and  plaintiff  appealed  to  the  district  court  for  Big  Stone  county 
on  questions  of  law  alone.  The  trial  court,  C.  L.  Brown,  J.,  ordered 
that  the  judgment  of  the  municipal  court  be  reversed,  and  that  plain- 
tiff recover  the  sum  prayed  for  in  his  complaint.  From  the  judgment 
entered  pursuant  to  such  order,  defendant  appealed.    Affirmed. 

This  action  was  brought  to  recover  the  value  of  a  lumber  wagon 
which  plaintiff  alleges  the  defendant  wrongfully  took  and  converted. 
The  defendant  admitted  the  taking,  but  in  justification  of  doing  so  he 
alleges:  That  he  then  was  the  duly-elected  and  acting  sheriff  of  Big 
Stone  coimty  in  this  State.  That  on  April  13,  1897,  an  execution  was 
issued  out  of  the  District  Court  in  and  for  said  county,  under  the  seal 
of  said  court,  and  dated  upon  that  day,  on  a  judgment  in  favor  of  John 
Maher  and  J.  W.  Grant,  and  against  John  Johnson  and  his  sureties, 
C.  A.  Dahlhjelm  and  N.  E.  Johnson,  for  the  sum  of  $11.60,  additional 
costs  incurred  in  said  action,  commanding  defendant  to  satisfy  the 
said  judgment  out  of  the  personal  property  of  the  judgment  debtor 
within  said  Big  Stone  county,  and,  if  sufficient  personal  property 
could  not  be  found,  then  out  of  the  real  estate,  etc. ;  which  execution 
was  duly  endorsed  by  the  attorney  for  said  judgment  creditors  named 
therein,  as  required  by  law,  which  execution  was  delivered  to  this 
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defendant  for  service  on  said  April  13,  1897.  That  afterwards,  to  wit, 
on  April  15,  1897,  at  the  town  of  Brown's  Valley,  in  said  county  and 
State,  the  defendant,  as  such  sheriff,  and  under  and  by  virtue  of  said 
execution,  duly  levied  upon  the  wagon  described  in  said  complaint, 
as  the  property  of  the  said  John  Johnson,  and  not  otherwise,  and  now 
detains  the  same  by  virtue  of  said  levy.  .  .  . 

E.  F.  Crawford,  for  appellant.  .  .  .  The  preponderance  of  authority 
is  in  favor  of  the  proposition  that  an  officer  is  exempt  from  liability 
for  executing  process  fair  on  its  face,  though  he  has  knowledge  aliunde 
of  a  defect  in  the  process.  .  .  . 

Aaron  B.  Kaercher,  for  respondent.  Tlie  writ  relied  upon  by  appel- 
lant discloses  on  its  face  the  fact  that  the  amount  claimed  in  it  as  due 
Was  not  founded  on  the  records  or  judgment  of  the  court,  but  as  ''costs 
in  said  action,"  which  costs  appellant  knew  w^re  costs  claimed  by 
himself  under  a  levy  made  under  another  execution  in  another  action. 
If  notice  were  necessary,  the  recital  in  the  writ  of  the  amount  to  be 
collected  is  in  such  form  as  to  be  notice  to  the  sheriff  of  the  irregularity. 
But,  aside  from  this,  he  had  actual  knowledge  of  the  fact  that  both 
these  judgments  had  been  paid  previous  to  the  issuance  of  the  execu- 
tions. Under  such  circumstances,  he  cannot  invoke  the  rule  of  pro- 
tection to  an  officer  of  a  writ  "regular"  on  its  face.  .  .  . 

Buck,  J.  [after  stating  the  case  as  above].  The  case  was  tried  by  the 
defendant  upon  the  theory  that  the  execution  by  virtue  of  which  he 
took  the  wagon,  being  regular  upon  its  face,  was  a  sufficient  justification 
for  such  act,  and  protected  him  from  any  liability  for  so  doing.  The 
sheriff  generally  acts  in  a  ministerial  capacity,  and  he  is  bound  to 
execute  process  issued  from  a  court  having  jurisdiction,  when  the 
power  to  execute  such  process  is  conferred  upon  him  by  law,  when  it 
is  in  due  and  regular  form,  is  fair  upon  its  face  and  properly  delivered 
to  him.  Hazards  and  dangers  frequently  embarrass  a  sheriff  in  the 
execution  of  process,  and  he  is  often  in  peril,  even  when  acting  in  the 
utmost  good  faith.  Hence  the  general  rule  is  quite  well  settled  that 
he  is  protected  in  the  execution  of  process  fair  on  its  face.  He  is  not 
concerned  as  to  whether  there  exists  a  cause  of  action  upon  which  the 
judgment  was  rendered,  or  that  there  were  irregularities  by  which 
it  was  obtained.  i 

But  this  rule  of  "process  fair  on  its  face"  is  one  of  protection  merely, 
and  personal  to  the  officer  himself,  and  affords  him  no  shelter  where 
he  is  the  moving  party  in  causing  it  to  be  wrongfully  issued  solely  for 
his  own  benefit,  and  where  he  knows  the  judgment  upon  which  it  is 
issued  to  have  been  paid  and  satisfied.  The  parties  interested  in  the 
judgment  upon  which  the  execution  was  issued,  were  the  plaintiff  and 
defendant,  and  the  judgment,  including  costs,  was  satisfied  in  fact 
and  in  law,  and  so  appeared  of  record,  and  to  the  actual  knowledge  of 
the  defendant  sheriff.  The  judgment  upon  which  the  defendant  relies 
for  his  justification  under  the  execution  was  rendered  and  docketed 
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February  1, 1897,  and  was  satisfied  in  full  March  17, 1897,  by  attorney, 
and  an  entry  thereof  made  in  the  docket  opposite  such  entry.  The 
execution  in  question  was  issued  April  13,  1897,  solely  for  the  collec- 
tion of  the  fees  of  the  sheriff,  amounting  to  $11.60,  incurred  in  another 
action,  although  the  execution  recites  that  they  were  incurred  in  the 
action  between  the  parties  named  therein.  ...  It  is  fairly  inferable 
that  the  sheriff  had  notice  of  all  these  facts  before  he  levied  upon  the 
wagon  in  question,  and  many  of  the  facts  were  proven  beyond  doubt. 
In  fact,  there  is  no  dispute  as  to  the  facts.  The  sheriff  did  not  testify 
in  his  own  behalf.  Upon  these  facts  we  do  not  think  that  the  doctrine 
that  the  sheriff  was  protected  in  the  execution  of  the  process  applies, 
even  assuming  it  to  be  fair  on  its  face.  The  proceeding  was  for  the 
benefit  of  the  sheriff,  and,  if  he  was  not  the  instigator  of  it,  there  can  be 
no  doubt  but  that  he  had  knowledge  of  the  entire  illegal  transaction, 
and  Vas  a  party  to  it.  We  cannot  sanction  such  a  proceeding,  and  the 
judgment  is  affirmed. 


(&)  Warrant  Erbonboublt  Issued  bt  Jm>oB  Lacking  Jurisdiction 

OYER  Matters  or  Persons 

1041.   TELLEFSEN  v.  FEE 
Supreme  Judicial  Court  of  Massachusetts.    1897 

168  Mass,  188,  46  iV.  £.  562 

Tort,  for  assault  and  false  imprisonment.  The  defendant,  a  con- 
stable of  the  city  of  Boston,  justified  under  a  writ  issued  by  the  Muni- 
cipal Court  of  said  city,  in  favor  of  Nels  C.  Johnson,  described  as  of 
Boston,  against  one  Tellefsen,  described  as  master  of  the  steamship 
Albert,  commorant  of  said  Boston.  The  declaration  was  on  an  account 
annexed  for  work  on  the  steamship.  To  the  writ  was  annexed  a  certifi- 
cate -of  a  master  in  chancery,  authorizing  the  arrest,  if  the  arrest  was 
authorized  by  law. 

At  the  trial  in  the  Superior  Court,  before  Hopkins,  J.,  it  appeared 
that  the  defendant  was  a  duly  qualified  constable  of  the  city  of  Boston; 
That  one  Nels  C.  Johnson,  a  Norwegian  subject,  sued  out  the  writ  set 
up  in  justification  to  recover  money  alleged  to  be  due  to  him  for  services 
as  one  of  the  crew  of  the  steamship  Albert,  a  Norwegian  vessel,  of 
which  vessel  the  plaintiff,  a  Norwegian  subject,  was  captain;  That  the 
steamship  was  about  to  leave  port;  That  Johnson  had  shipped  without 
signing  shipping  papers  with  the  plaintiff,  at  the  port  of  New  York, 
for  the  run  to  Boston;  and.  That  Johnson  left  the  ship  at  Boston  be- 
cause his  term  of  service  had  expired.  It  also  appeared  that  the  arrest 
of  and  the  alleged  assault  upon  the  plaintiff  were  made  upon  the  deck 
of  the  vessel  while  she  was  lying  at  the  wharf,  the  plaintiff  being  hand- 
cuffed; that  defendant  was  informed  before  he  made  the  arrest  that 
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the  vessel  was  a  Norwegian  one,  and  that  the  plaintiff  was  a  Norwegian 
subject,  and  was  captain  of  the  vessel;  and  that  the  claim  of  Johnson 
would  be  adjusted  at  the  consulate  of  the  Kingdom  of  Sweden  and 
Norway  in  Boston.  It  also  appeared  that  the  defendant  kept  the 
plaintiff  under  arrest  upon  the  deck  of  the  vessel  and  in  the  cabin  until 
the  plaintiff  paid  the  defendant  under  protest  the  amoimt  claimed  to 
be  due  to  Johnson.  The  evidence  as  to  the  amount  of  force  used  by 
the  defendant,  and  as  to  the  character  of  the  arrest,  was  contradictory. 

At  the  close  of  the  testimony  the  plaintiff  asked  the  judge  to  rule 
that,  by  the  treaty  between  the  United  States  and  the  Kingdom  of 
Sweden  and  Norway,  the  plaintiff  was  exempt  from  arrest  at  the  time 
the  defendant  arrested  him,  and  that  the  process  with  which  the  de- 
fendant was  armed  at  the  time  he  made  the  arrest  was  not  sufficient 
to  justify  the  defendant  in  arresting  him  imder  the  circumstances 
disclosed  in  the  case,  the  plaintiff  being  a  Norwegian  and  upon  a 
Norwegian  vessel  and  in  command  of  it;  but  the  judge  refused  upon  all 
the  evidence  so  to  rule,  and  ruled  that  the  defendant,  under  his  writ, 
was  justified  in  making  the  arrest  unless  the  jury  should  find  that  he 
used  excessive  force,  and  instructed  the  jury  as  to  what  would  con- 
stitute excessive  force  in  a  manner  not  excepted  to  by  the  plaintiff. 
To  which  ruling  and  refusal  to  rule  the  plaintiff  excepted.  The  jury 
returned  a  verdict  for  the  defendant;  and  the  plaintiff  alleged  excepn 
tions.  The  counsel  for  the  defendant  were  not  the  counsel  who  made 
the  attachment  in  the  original  case,  and  the  counsel  for  the  plaintiff 
did  not  appear  in  the  case  in  the  Superior  Court.  The  case  was  argued 
at  the  bar  in  November,  1895,  and  afterwards  was  submitted  on  briefs 
to  all  the  justices. 

J,  Lowell  &  E.  S.  Dodge,  for  the  plaintiff. 

B,  Hall,  {A,  F.  CovUer  with  him,)  for  the  defendant. 

Lathrop,  J.  ...  1.  By  Art.  13  of  the  treaty  between  the  United 
States  and  Sweden  and  Norway  of  1827,  8  U.  S.  Sts.  346,  352,  it  is 
provided  that. 

''  the  consuls,  vice-consuls,  or  commercial  agents,  or  the  persons  duly  author- 
ized to  supply  their  places,  shall  have  the  right,  as  such,  to  sit  as  judges  and  arbi- 
trators in  such  differences  as  may  arise  between  the  captains  and  crews  of  the 
vessels  belonging  to  the  nation  whose  interests  are  committed  to  thdr  charge, 
without  the  interference  of  the  local  authorities,  unless  the  conduct  of  the 
crews  or  of  the  captain  should  disturb  the  order  or  tranquillity  of  the 
country."  .  .  . 

Where  jurisdiction  is  given  by  a  treaty  to  a  consul,  vice-consul,  or  a 
commercial  agent,  he  alone  has  authority  to  act  in  determining  in 
the  first  instance  whether  wages  are  due,  and  the  amount.  ...  It 
appears,  therefore,  that  the  consul  of  Sweden  and  Norway  had 
exclusive  jurisdiction  of  the  controversy  or  difference  between  Johnson 
and  Tellefsen,  and  that  the  Municipal  Court  of  the  city  of  Boston 
had  no  jurisdiction  either  of  the  subject  matter  or  of  the  persons  of 
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the  parties  in  the  action  which  the  seaman  saw  fit  to  bring  against 
the  master. 

2.  The  officer  who  arrested  the  master  was  therefore  acting  illegally 
and  without  justification,  and  is  liable  in  this  action,  unless  he  is  pro- 
tected by  virtue  of  his  writ.  This  presents  a  question  of  some  difficulty 
and  one  which  is  not  wholly  free  from  doubt.  Before  proceeding  to 
consider  the  principal  question,  it  may  be  well  to  state  briefly  certain 
principles  laid  down  by  the  courts  in  regard  to  which  there  is  little 
or  no  dispute. 

Where  the  process  is  in  due  form  and  comes  from  a  court  of  general 
jurisdiction  over  the  subject  matter,  the  officer  is  justified  in  acting 
according  to  its  tenor,  even  if  irregularities  making  the  process  voidable 
have  previously  occurred.  .  .  .  Where,  however,  the  process  is  void  on 
its  face,  the  officer  is  not  protected.  .  .  .  An  officer  is  bound  to  know  the 
law,  and  to  know  the  jurisdiction  of  the  court  whose  officer  he  is;  if, 
therefore,  he  does  an  act  in  obedience  to  a  precept  of  the  court,  and  the 
court  has  no  jurisdiction  in  the  matter,  either  because  the  statute 
under  which  the  court  acted  is  unconstitutional,  or  there  is  a  want  of 
jurisdiction  for  any  other  reason,  it  would  seem  that  the  officer  is  not 
protected.    There  are  many  authorities  to  this  effect.  .  .  . 

Whether  this  doctrine  applies  to  a  case  like  the  present,  where  the 
court  had  general  jurisdiction  over  the  subject  matter,  but  no  juris- 
diction over  the  particular  controversy  between  the  parties,  and  no 
jurisdiction  over  their  persons,  we  need  not  decide,  because  on  the  facts 
in  this  case  we  are  of  opinion  that  the  officer  may  be  held  liable.  He 
was  informed  before  making  the  arrest  that  the  vessel  was  a  Norwegian 
vessel,  and  the  captain  of  the  vessel  a  Norwegian,  and  that  the  claim 
of  Johnson  would  be  adjusted  at  the  consulate  of  the  Kingdom  of 
Sweden  and  Norway.  Being  informed  of  the  facts,  he  was  bound  to 
know  the  law,  that  the  court  had  no  jurisdiction  over  the  person  of  the 
captain  or  the  subject  matter  of  the  action.  Sprague  v.  Birchard,  1 
W'is.  457, 464, 469.  Grace  v.  Mitchell,  31  Wis.  533, 539, 545.  Leachman 
V.  Dougherty,  81  111.  324,  327,  328.  There  are,  without  doubt,  cases 
which  lay  down  a  more  stringent  rule,  and  say  that  the  officer  need 
not  look  beyond  his  precept,  and  is  not  bound  to  take  notice  of  extrinsic 
facts;  but  all  of  these  are  cases  which  are  distinguishable  from  the  case 
at  bar  ...  Of  course,  where  the  court  has  jurisdiction  of  the  subject 
matter  and  of  the  parties  to  an  action,  knowledge  on  the  part  of  the 
officer,  or  information  to  him,  that  there  is  some  irregularity  in  the 
proceeding  can  make  no  difference.  Underwood  v.  Robinson,  106 
Mass.  296.  Nor  can  it  make  any  difference  that  the  officer  is  informed 
that  there  is  a  defence  to  the  action,  such  as  that  the  defendant  has  a 
receipt;  Twitchell  v,  Shaw,  10  Cush.  46;  or  a  discharge  in  insolvency; 
Wilmarth  «.  Burt,  7  Met.  257;  or  that  the  defendant"  is  an  infant; 
Gassier  v.  Fales,  139  Mass.  461.  But  the  question  of  jurisdiction  is  a 
more  serious  matter,  and  if  facts  are  brought  to  the  attention  of  the 
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officer  about  which  he  can  have  no  reasonable  doubt,  and  he  knows, 
or  is  boimd  to  know,  that  on  these  facts  the  court  has  no  jurisdiction 
of  the  controversy,  he  may  well  be  held  to  proceed  at  his  peril. 

We  can  see  no  hardship  upon  the  officer  in  holding  him  responsible 
in  this  case  for  an  illegal  arrest  and  for  a  false  imprisonment.  If  an 
officer  has  reasonable  cause  to  doubt  the  lawfulness  of  an  arrest,  he  may 
demand  from  the  plaintiff  a  bond  of  indenmity,  and  so  save  himself 
harmless.  Marsh  v.  Gold,  2  Pick.  285,  290.  We  are  not  aware  that  this 
case  has  ever  been  doubted;  and  in  practice,  bonds  of  indemnity  have 
often  been  required.  .  .  . 

In  the  opinion  of  a  majority  of  the  Court,  the  instruction  requested 
should  have  been  given.    Exceptions  sustained. 

Knowlton,  J.  It  seems  to  me  that  the  opinion  of  the  majority  of 
the  Court  is  wrong  in  holding  that  the  defendant  was  bound  to  receive 
statements  made  by  the  plaintiff  or  others  for  the  purpose  of  determin- 
ing whether  he  could  lawfully  serve  a  writ  which  was  regular  in  form, 
and  which  on  its  face  showed  a  case  within  the  jiuisdiction  of  the  court. 
The  exceptions  on  this  point  present  a  naked  proposition  of  law,  and 
raise  no  question  in  regard  to  the  good  faith  of  the  defendant  in  per- 
forming his  official  duty.  The  writ  which  he  served  stated  an  ordinary 
case  for  the  collection  of  a  debt.  An  officer  is  bound  to  know  the  law, 
even  to  the  extent  of  determining  whether  a  statute  on  which  his  pro- 
cess is  foimded  is  or  is  not  constitutional.  But  for  the  facts,  he  is  not 
called  upon  to  take  the  testimony  of  anybody  in  regard  to  anything 
outside  of  the  statements  contained  in  the  process,  nor  even  to  act 
upon  what  he  believe§  to  be  his  own  knowledge.  The  jurisdiction 
which  the  court  must  have  in  order  to  justify  him  is  jurisdiction  of  the 
case  stated  in  the  writ.  .  .  .  These  reasons  seem  to  me  fully  to  cover 
the  present  case.  .  .  . 

The  cases  in  Wisconsin  and  Illinois  cited  in  the  opinion  are  the  only 
ones  that  I  have  been  able  to  find,  after  considerable  investigation, 
which  hold  a  different  doctrine.  On  the  authorities  cited  above,  I  am 
unable  to  see  that  it  makes  any  difference  whether  the  outside  infor- 
mation communicated  to  the  officer,  if  taken  to  be  true,  would  show  the 
real  case  to  be  one  upon  which  such  a  precept  cannot  properly  be  issued 
because  it  comes  within  a  treaty  giving  exclusive  jurisdiction  to  another 
tribunal,  or  would  show  the  precept  to  be  unwarranted  for  any  one  of 
numerous  other  causes.  That  the  defendant  in  the  originiJ  action 
happens  to  be  a  captain  of  a  Norwegian  ship,  and  to  owe  the  plaintiff  in 
his  official  capacity,  gives  him  a  privilege,  of  which  he  may  or  may  not 
avail  himself,  to  take  the  case  out  of  the  general  jurisdiction  of  the  court. 
I  think  this  fact  calls  for  the  application  of  the  same  principle  as  a 
strictly  personal  privilege.  Indeed,  the  principle  of  the  cases  seems  to 
cover  every  kind  of  external  fact  which  operates  to  take  away  a  juris- 
diction that  appears  to  be  perfect  on  the  face  of  the  papers.  It  has  been 
held  that  an  officer  may,  if  he  chooses,  act  upon  his  knowledge  or  in- 
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formation  of  actual  facts  which  show  that  the  court  was  without  juris- 
diction,  and  refuse  to  serve  the  writ.  Earl  ».  Camp,  16  Wend.  562. 
Henline  v.  Reese,  54  Ohio  St.  599.  But  this  is  very  different  from 
requiring  him,  at  his  peril,  to  determine  questions  of  fact.  I  think  the 
exceptions  shoidd  be  over-ruled. 


1042.    COTTAM  v.  OREGON  CITY 
United  States  Circuit  Court,  District  of  Oregon.    1899 

98  Fed.  570 
[Printed  arUe,  as  No.  1019.] 


1043.  HELLER  v.  CLARKE 

Supreme  Court  of  Wisconsin.    1904 

121  TTm.  71,  98  N,  W,  152 

[Printed  anUj  as  No.  1020;  Point  3  of  the  opinion.] 


(c)  Warrant  Esbonbouslt  Issubd  for  Unlawful  Pbeliminart  Process 

1045.  Sir  William  Blackstons.  Commenlariea  on  the  Laws  of  England. 
(1763-5,  Book  IV,  p.  289.)  ...  A  warrant  may  be  granted  in  extraordinary 
cases  by  the  privy  ooimcil,  or  secretaries  of  State,  but  ordinarily  by  justices  of 
the  peace.  This  they  may  do  in  any  cases' where  they  have  a  jurisdiction  over 
the  offence,  in  order  to  compel  the  person  accused  to  appear  before  them.  .  .  . 
Sir  Edward  Coke  indeed  hath  laid  it  down  that  a  justice  of  the  peace  cannot 
issue  a  warrant  to  apprehend  a  felon  upon  bare  suspicion;  no,  not  even  till  an 
indictment  be  actually  found:  and  the  contrary  practice  is  by  others  held  to  be 
grounded  rather  upon  connivance  than  the  express  rule  of  law,  though  now  by 
long  custom  established.  A  doctrine  which  would  in  most  cases  give  a  loose  to 
felons  to  escape  without  punishment;  and  therefore  Sir  Matthew  Hale  hath 
combated  it  with  invincible  authority  and  strength  of  reason:  maintaining,  1. 
That  a  justice  of  peace  hath  power  to  issue  a  warrant  to  apprehend  a  person  ac- 
cused of  felony,  though  not  yet  indicted;  and,  2.  That  he  may  also  issue  a 
warrant  to  apprehend  a  person  suspected  of  felony,  though  the  original  suspicion 
be  not  in  himself,  but  in  the  party  that  prays  his  warrant;  because  he  is  a  com- 
petent judge  of  the  probability  offered  to  him  of  such  suspicion. 

But  in  both  cases  it  is  fitting  to  examine  upon  oath  the  party  requiring 
warrant,  as  well  to  ascertain  that  there  is  a  felony  or  other  crime  actually  com- 
mitted, without  which  no  warrant  should  be  granted;  as  also  to  prove  the  cause 
and  probability  of  suspecting  the  party  against  whom  the  warrant  is  prayed. 
This  warrant  ought  to  be  under  the  hand  and  seal  of  the  justice,  should  set  forth 
the  time  and  place  of  making,  and  the  cause  for  which  it  is  made,  and  should  be 
directed  to  the  constable,  or  other  peace  officer  (or,  it  may  be,  to  any  private  per« 
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son  by  name),  requiring  him  to  bring  the  party  either  generally  before  any  jus- 
tice of  the  peace  for  the  county,  or  only  before  the  justice  who  granted  it.  .  .  . 
A  general  warrant  to  apprehend  all  persons  suspected,  without  naming  or 
particularly  describing  any  person  in  special,  is  illegal  and  void  for  its  uncer- 
tainty; for  it  is  the  duty  of  the  magistrate,  and  ought  not  to  be  left  to  the  officer, 
to  judge  of  the  ground  of  suspicion.  And  a  warrant  to  apprehend  all  persons 
guilty  of  a  crime  therein  specified,  is  no  legal  warrant:  for  the  point,  upon  which 
its  authority  rests,  is  a  fact  to  be  decided  on  a  subsequent  trial;  namely,  whether 
the  person  apprehended  thereupon  be  really  guilty  or  not.  It  is  therefore  in  fact 
no  warrant  at  all;  for  it  will  not  justify  the  officer  who  acts  under  it:  whereas  a 
warrant,  properly  penned  (even  though  the  magistrate  who  issues  it  should 
exceed  his  jurisdiction),  will,  by  statute  24  Geo.  II,  c.  44,  at  all  events  indenmify 
the  officer  who  executes  the  same  ministerially. 


(/)  Warrant  issued  withovi  Sworn  Complaint 

1046.  Victor  Hugo.  The  Man  Who  Laughs.  (Ch.  III.)  ...  A  man  was 
standing  in  the  doorway  behind  Dea.  He  was  clad  in  black,  with  a  hood.  He 
wore  a  wig  down  to  his  eyebrows,  and  held  in  his  hand  an  iron  staff  with  a 
crown  at  each  end.  His  staff  was  short  and  massive.  He  waa  like  Medusa 
thrusting  her  head  between  two  branches  in  Paradise.  Ursus,  who  had  heard 
some  one  enter,  and  raised  his  head  without  loosing  his. hold  of  Homo,  recog- 
nized the  terrible  personage.  He  shook  from  head  to  foot,  and  whispered  to 
Gwynplaine,  —  "It 's  the  wapentake."  .  .  .  The  man  stretched  his  right  aim 
over  the  radiant  Dea,  and  touched  Gwynplaine  on  the  shoulder  with  the  iron 
staff,  at  the  same  time  pointing  with  his  left  thumb  to  the  door  of  the  Green 
Box  behind  him.  These  gestures,  all  the  more  imperious  for  their  silence,  meant, 
"Follow  me."  ...  He  who  was  touched  by  the  iron  weapon  had  no  right  but 
the  right  of  obedience.  To  that  mute  order  there  was  no  reply.  The  harsh 
penalties  of  the  English  law  threatened  the  refractory.  Gwynplaine  felt  ashock, 
under  the  ri^pd  touch  of  the  law;  then  he  sat  as  though  petrified.  .  .  .  He  trem- 
bled violently.  .  .  .  Gwynplaine  rose.  Resistance  was  impracticable.  .  .  .  The 
wapentake  turned  round  in  one  motion,  like  a  piece  of  mechanism  revolving  on 
its  own  pivot,  and  with  grave  and  magisterial  step  proceeded  towards  the  door  of 
the  Green  Box.  .  .  .  Then  Gwynplaine  set  out  as  if  the  man  was  draggiDg  him 
by  an  invisible  chain.  .  .  . 

In  death-like  silence  they  both  crossed  the  yard,  went  through  the  dark  tap- 
room, and  reached  the  street.  A  few  passers-by  had  collected  about  the  inn  door, 
and  the  justice  of  the  quorum  was  there,  at  the  head  of  a  squad  of  police.  The 
idlers,  stupefied,  and  without  breathing  a  word,  opened  out  and  stood  aside,  with 
English  discipline,  at  the  sight  of  the  constable's  staff.  The  wapentake  moved  off 
in  the  direction  of  the  narrow  street  then  called  the  Little  Strand,  running  by 
the  Thames;  and  Gwynplaine,  with  the  justice  of  the  quorum's  men  in  ranks 
on  each  side,  like  a  double  hedge,  pale,  without  a  motion  except  that  of  his 
steps,  wrapped  in  his  cloak  as  in  a  shroud,  was  leaving  the  inn  farther  and 
farther  behind  him  as  he  followed  the  silent  man,  like  a  statue  following  a 
spectre.  .  .  . 

Unexplained  arrest,  which  would  greatly  astonish  an  Englishman  nowadays, 
was  then  a  very  usual  proceeding  of  the  police.  Recourse  was  had  to  it,  not'- 
withstanding  the  Habeas  Corpus  Act,  up  to  George  the  Second's  time,  espe- 
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cially  in  such  delicate  cases  as  were  provided  for  by  lettres  de  cachet  in  France. 
One  of  the  accusations  against  which  Walpole  had  to  defend  hiniBelf  was  that  he 
had  caused  or  allowed  Neuhofif  to  be  arrested  in  that  manner  (though  the  accu- 
sation waa  probably  without  foundation,  for  Neuhoff,  King  of  Corsica,  was  put 
in  prison  by  his  creditors).  These  silent  captiu'es  of  the  person,  very  usual  with 
the  Holy  Vehme  in  Germany,  were  permitted  by  German  custom  (which  rules 
one  half  of  the  old  English  laws),  and  recommended  in  certain  cases  by  Norman 
custom  (which  rules  the  other  half).  Justinian's  chief  of  the  palace  police  was 
called  ''Silentiarius  Imperialis."  The  English  magistrates  who  practised  the 
captures  in  question  relied  upon  numerous  Norman  texts:  ''Canes  latrant, 
sergentes  silent."    ''Sergenter  agere,  id  est  tacere."  .  .  . 

These  silent  arrests  were  the  contrary  of  the  "Hue  and  Cry,"  and  gave  warn- 
ing that  it  was  advisable  to  hold  one's  tongue  until  such  time  as  light  should  be 
thrown  upon  certain  matters  still  in  the  dark.  They  signified  questions  reserved, 
and  showed  in  the  operation  of  the  police  a  certain  amount  of  raison  d'etat. 
The  legal  term  "private"  —  that  is  to  say,  with  closed  doors  —  was  applied 
to  arrests  of  this  description.  It  was  thus  that  Edward  III.,  according  to  some 
chroniclers,  caused  Mortimer  to  be  seized  in  the  bed  of  his  mother,  Isabella  of 
France.  (This,  again,  we  may  take  leave  to  doubt;  for  Mortimer  sustained  a 
siege  in  his  town  before  being  captured.)  Warwick,  the  king-maker,  delighted 
in  practising  this  mode  of  "attaching"  people.  Cromwell  made  use  of  it,  espe- 
cially in  Connaught;  and  it  was  with  this  precaution  of  silence  that  Traitie- 
Arcfklo,  a  relation  of  the  Earl  of  Ormond,  was  arrested  at  Kilmacaugh. 

These  captures  of  the  body  by  the  mere  motion  of  justice  represented  rather 
our  "mandat  de  comparution"  (summons  to  appear)  than  the  warrant  of  ar- 
rest. Sometimes  they  were  but  processes  of  inquiry,  and  even  argued,  by  the 
silence  imposed  upon  all,  a  certain  consideration  for  the  person  seized.  For  the 
mass  of  the  people,  little  versed  as  they  were  in  the  estimate  of  such  shades  of 
difference,  they  had  peculiar  terrors.  It  must  not  be  forgotten  that  in  1705,  and 
even  much  later,  England  was  far  from  being  what  it  is  to-day.  The  general 
features  of  its  constitution  were  confused,  and  at  times  very  oppressive.  Daniel 
Defoe,  who  had  himself  had  a  taste  of  the  pillory,  characterizes  the  social  order 
of  England,  somewhere  in  his  writings,  as  the  "iron  hands  of  the  law."  There 
was  not  only  the  law,  there  was  its  arbitrary  administration.  We  have  but  to 
recall  Steele,  ejected  from  Parliament;  Locke,  driven  from  his  chair;  Hobbes 
and  Gibbon,  compelled  to  flight;  Charles  Churchill,  Hume,  and  Priestley,  per- 
secuted; John  Wilkes,  sent  to  the  Tower.  The  task  would  be  a  long  one,  were 
we  to  count  over  the  victims  of  the  statute  against  seditious  libel.  The  Inquisi- 
tion had  to  some  extent  spread  its  arrangements  throughout  Europe,  and  its 
police  practice  was  taken  as  a  guide.  A  monstrous  attempt  against  all  rights 
was  possible  in  England.  We  have  only  to  recall  the  "Gazetier  Cuirasse."  In 
the  midst  of  the  eighteenth  century  Louis  XV.  had  writers  whose  works  dis- 
pleased him  arrested  in  Piccadilly.  It  is  true  also  that  George  II.  laid  his  hands 
on  the  Pretender  in  France,  right  in  the  middle  of  the  hall  at  the  opera.  Those 
were  two  long  arms,  —  that  of  the  King  of  France  reaching  London;  that  of  the 
King  of  England,  Paris.    Such  was  the  liberty  of  the  period.  » 
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1047.     SMITH  V.  BOUCHER 
King's  Bench.    1733 

Ca8.  temp.  Hard,  62 

In  an  action  for  assault,  battery  and  false  imprisonment,  (against) 
Dr.  Boucher  (plaintifiF  in  an  action  in  the  vice-chancellor's  court  of 
the  University  of  Oxford  against  the  present  plaintiff)  the  vice-chan- 
cellor, beadles  and  gaolers  of  the  county  gaol  of  Oxford;  the  defend- 
ants jointly  pleaded  not  guilty  as  to  the  assault  and  battery,  and  as 
to  the  imprisonment  (which  was  for  eight  days)  they  justify  that  it 
was  by  due  process  of  the  chancellor's  court.  .  .  .  And  then  they  set 
out  the  particular  customs  of  the  court  as  confirmed  by  the  charter; 
that  (on)  an  affidavit  made  by  the  plaintiff  of  the  damages  sustained, 
and  that  he  believes  the  defendJEint  will  not  come  in  on  the  siunmons, 
but  rather  attempt  to  go  out  of  the  jurisdiction,  the  Court  will  oblige 
the  defendant  to  put  in  bail,  or  send  him  to  the  prison;  and  then  brings 
his  own  case  to  the  custom.  The  plaintiff  replied  that  no  affidavit 
was  filed  of  the  quantum  of  the  debt  according  to  the  statute.  The 
defendant  demurred  to  the  application.  The  plaintiff  joined  in  demur- 
rer; but  on  the  argument  gives  up  the  defence  of  his  replication,  and 
takes  exceptions  to  the  defendant's  plea. 

Mr.  Strange,  for  the  plaintiff;  that  the  exceptions  they  take  to  the 
defendant's  plea  arise  from  two  points:  That  first,  the  custom  therein 
set  forth  is  itself  bad;  2dly,  that  though  it  be  good,  yet  the  defendants 
have  not  piu*sued  the  custom  in  this  case.  .  .  .  That  it  is  the  custom 
that  the  plaintiff  should  swear  he  believes  the  defendant  intends  to 
withdraw;  whereas  in  this  case  it  is  only  set  forth,  that  the  p|aintiff 
swore  he  suspected  he  would  withdraw;  which  does  not  in  the  least 
come  up  to  what  is  required;  as  a  .thing  may  be  a  very  good  ground 
for  suspicion,  and  yet  not  strong  enough  whereon  to  found  a  belief.  .  .  . 

Curia,  per  Lord  Hardwicke,  C.  J.  .  .  .  The  two  objections  which 
stick  principally,  and  to  which  no  sufficient  answer  has  been  given, 
are  these:  First,  that  the  plaintiff  does  not,  according  to  the  custom 
set  out,  swear  he  believes  the  defendant  was  about  to  withdraw,  but 
only  that  he  suspects  it;  and  if  an  affidavit  should  be  read  in  this  Court, 
wherein  a  man  swears  he  suspects  something,  we  should  not  take  it  to 
be  equally  strong  as  where  he  swears  he  believes  it.  .  .  .  Now  in  the 
present  case,  as  there  was  no  power  to  arrest  but  by  the  custom,  and 
as  the  custom  was  not  pursued,  all  that  is  done  should  be  according 
void.  ... 

•  It  was  adjudged  upon  the  last  argument  that  the  defendants  had  not 
brought  their  case  within  the  custom.  It  was  then  ordered  to  stand 
over  as  to  this  one  single  point,  viz.  how  far  it  was  distinguishable  from 
the  case  of  Gwinne  and  Poole,  2  Lut.  1560,  where  it  is  the  opinion  of 
Mr.  Justice  Powell,  that  if  a  Judge  makes  a  mistake  in  a  thing  under 
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his  jurisdiction^  an  action  of  false  imprisonment  will  not  lie  against 
the  Judge,  party,  or  oflScer. 

Mr.  Dennison,  for  the  defendants:  It  is  laid  down  in  the  case  of 
Gwinne  and  Poole  (2  Lut.  1560),  that  an  action  of  false  imprisonment 
will  not  lie  either  against  party,  Judge  or  officer,  if  the  Judge  have 
jurisdiction  of  the  cause,  though  he  proceed  inverso  ordine  or  errone- 
ously; and  in  the  present  case  there  is  no  doubt  but  that  the  vice- 
chancellor  had  jurisdiction  of  the  cause,  since  it  is  w^ll  set  forth  in  the 
plea  to  be  an  action  personal,  and  arising  within  the  jurisdiction  of 
the  university.  It  is  next  to  be  considered  whether  this  act  is  extra- 
judicial and  void,  or  only  erroneous.  .  .  .  The  case  of  The  Marshalsea 
[antey  No.  989],  it  is  laid  down  that  where  a  court  has  jurisdiction  of 
a  cause,  though  they  award  erroneous  process,  as  a  capias  against  a 
peer  of  the  realm,  though  the  same  appear  upon  the  writ,  yet  an  action 
of  false  imprisonment  will  not  lie  upon  it.  As  to  the  case  in  Hob.  63, 
where  a  Court  entitled  themselves  to  make  out  precepts,  and  the 
officer  in  false  imprisonment  justified  imder  a  parol  precept;  which 
was  adjudged  not  to  be  within  the  custom,  and  therefore  the  pro- 
ceeding thereon  void,  and  the  action  did  lie.  The  Court  there  had  no 
jurisdiction  to  award  such  process.  .  .  . 

Mr.  Draper,  for  the  plaintifiF.  .  .  •  This  case  is  easily  distinguish- 
able from  that  of  Gwinne  and  Poole;  for  here  the  vice-chancellor 
had  no  foundation  in  law  whatever  to  award  this  process,  and  there- 
fore it  must  be  void.  That  there  is  a  plain  distinction  between  pro- 
cess that  issues  erroneously,  and  process  that  issues  without  any  founda- 
tion. In  the  case  from  Hob.  63  the  Court  had  jurisdiction  of  the  cause, 
but  they  awarded  bad  process,  and  therefore  false  imprisonment  lay .  .  .  . 

Lord  Hardwicke,  C.  J.,  and  Curia.  The  authority  of  the  case  in 
Hob.  63  over-rules  all  that  was  principally  insisted  on  concerning  the 
Court's  having  jurisdiction  of  iJae  cause;  for  that  case  proves,  that 
though  the  Court  has  original  jurisdiction  of  the  cattse,  yet  the  want 
of  jurisdiction  to  award  the  process  that  they  do  award  subjects  the 
Judge  and  officers  to  an  action  of  fabe  imprisonment.  In  the  present 
case  the  custom  of  making  oath  is  set  out  as  a  condition  precedent  to 
granting  of  process,  and  this  not  being  performed,  the  proceedings  are 
entirely  void.  .  .  . 

Judgment  must  be  given  for  the  plaintiff  generally,  Jones  (Thomas) 
13,  against  all  the  defendants;  for,  as  they  had  all  joined  in  the  same 
plea,  there  was  no  need  of  giving  a  distinct  opinion  as  to  the  action 
lying  against  the  officer,  &c.  who  must  be  supposed  conusant  of  his 
own  jurisdiction.    Judgment  for  the  plaintiff. 
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1048.     JOHN  WILKES'  CASE 

Common  Pleas.    1763 
19  How,  SL  Tr.  981 

On  Saturday,  April  30,  1763,  in  the  morning,  the  defendant  Wilkes 
was  arrested  by  two  of  the  King's  messengers,  by  virtue  of  a  warrant 
from  the  Secretary  of  State.  .  .  .  The  same  30th  day  of  April  at  twelve 
o'clock  at  noon  .  .  .  the  Court  ordered  an  Habeas  Corpus  to  be 
issued  instantly,  returnable  forthwith.  .  .  .  While  Mr.  Wilkes  was  in 
the  custody  of  the  messengers  at  his  house  in  Great  George  Street, 
yet  before  the  coming  of  the  writ  to  the  messengers  (the  same  afternoon 
about  five  o'clock),  Mr.  Wilkes  was  hastily  (I  had  almost  said  in  con- 
tempt of  the  King's  high  court)  committed  to  the  Tower  of  London.  .  .  . 
Mr.  Wilkes'  solicitor  demanded  of  Major  Rainsford  a  copy  of  the  war- 
rant of  commitment  of  Mr.  Wilkes  to  the  Tower,  whidi  was  readily 
granted  by  the  Major,  the  tenor  whereof  is  in  the  words  following: 

''Charles,  Earl  of  Egremont  and  George  Dunk,  Earl  of  Halifax,  lords  of  his 
majesty's  most  honourable  privy  council,  find  principal  Secretaries  of  State: 
these  are  in  his  majesty's  name  to  authorize  and  require  you  to  receive  into 
your  custody  the  body  of  John  Wilkes,  Esq.,  herewith  sent  you,  for  being  the 
author  and  publisher  of  a  most  infamous  and  seditious  libel,  intitled  The  North 
Briton,  No.  45,  tending  to  inflame  the  minds  and  alienate  the  affections  of  the 
people  from  his  majesty,  and  to  excite  them  to  traitorous  insurrections  against  the 
government,  and  to  keep  hiita  safe  and  close,  until  he  shall  be  delivered  by  due 
course  of  law;  and  for  so  doing  this  shall  be  your  warrant.  Given  at  St.  James's 
the  30th  day  of  April,  1763,  in  the  third  year  of  his  majesty's  reign.  Egremont, 
Dunk  Halifax."  ''To  the  Right  Honorable  John  Lord  Berkley  of  Stratton, 
constable  of  his  Majesty's  Tower  of  London,  or  to  the  lieutenant  of  the  said 
Tower,  or  his  deputy."  .  .  . 

Afterwards  the  same  Monday,  May  2,  a  motion  was  made  to  the 
Court  grounded  upon  a  copy  of  the  aforesaid  warrant  of  commitment 
of  Mr.  Wilkes  to  the  Tower,  and  an  affidavit  of  the  truth  thereof, 
for  another  Habeas  Corpus  to  be  directed  to  the  constable,  &c.  of  the 
Tower  of  London,  which  was  granted  retiunable  without  delay.  .  .  . 
Serjeant  Glynn  moved  the  Court  that  Mr. Wilkes  might  be  discharged 
out  of  custody  without  bail,  and  grounded  his  motion  on  three  points. 
.  .  .  The  first  objection  taken  to  the  warrant  of  commitment  was, 
that  it  doth  not  appear  to  the  Court  that  Mr.  Wilkes  was  charged  by 
any  evidence  or  information  upon  oath  before  the  secretaries  of  state 
that  he  was  the  author  or  publisher  of  the  North  Briton,  No.  45;  That, 
for  any  thing  that  appeared  to  the  Court  to  the  contrary,  the  secre- 
taries of  state  committed  Mr.  Wilkes  to  the  Tower  upon  their  own 
mere  imagination  or  suspicion  that  he  was  the  author  and  publisher 
of  this  supposed  libel.  The  second  objection  taken  to  the  warrant  of 
commitment  was,  that  it  was  too  general,  and  doth  not  set  forth  suffi- 
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cient  substantial  matter  whereupon  the  Court  can  judge  whether  the 
North  Briton,  No.  45,  (supposing  Mr.  Wilkes  the  author  and  publisher 
thereof)  is  a  most  infamous  and  seditious  libel.  .  .  . 

Mr.  Serjeant  Hewitt,  for  the  crown,  in  answer  to  the  first  objection 
said,  that  it  was  not  necessary  to  set  forth  the  evidence  or  information 
upon  which  the  warrant  of  commitment  was  made,  in  the  warrant. 
But  as  to  the  second  objection,  he  admitted  that  it  must  appear  upon 
the  face  of  such  warrant  for  what  particular  species  of  a  crime  or  mis- 
demeanoiur  the  party  was  committed,  according  to  the  case  of  the 
King  V.  Roe  and  Kendall,  (1  Salk.  345,  5  Mod.  78,  and  in  this  Collec- 
tion, vol.  12,  p.  1299,)  and  that  in  the  present  case,  if  the  commitment 
had  been  for  writing  and  publishing  a  Kbel  generally,  without  specify- 
ing the  nature  and  tendency  thereof,  it  would  have  been  ill.  But  here 
it  is  said  to  be  ''  for  being  the  author  and  publisher  of  a  most  infamous 
and  seditious  libel,  tending  to  inflame  the  minds  and  alienate  the 
affections  of  the  people  from  his  majesty,  and  to  excite  them  to  traitor- 
ous insurrections  against  the  government."  This  he  thought  was  a 
sufficient  specification  of  the  nature  of  the  lib^l,  and  of  the  misdemean- 
ours supposed  to  be  committed  by  Mr.  Wilkes  against  the  government. 
...  As  to  the  third  objection  of  privilege,  Serjeant  Hewitt  admitted 
that  Mr.  Wilkes  was  a  member  of  Parliament,  and  could  not  legally 
be  arrested  but  for  treason,  felony,  or  breach  of  the  peace.  .  .  . 

Then  the  Court  took  time  to  consider,  and  appointed  Friday  follow- 
ing to  give  their  opinion,  and  ordered  Mr.  Wilkes  to  be  remanded  to 
the  Tower,  and  to  be  brought  up  again  to  the  bar  on  Friday,  the  6th 
of  May;  and  upon  that  day,  Mr.  Wilkes  being  again  at  the  bar,  the 
Lord  Chief  Justice  delivered  the  opinion  of  the  whole  Court. 

L.  C.  J.  Pratt,  after  stating  the  warrant  of  commitment,  said. 
There  are  two  objections  taken  to  the  legality  of  this  warrant,  and  a 
third  matter,  insisted  on  for  the  defendant,  is  privilege  of  parliament. 

The  first  objection  is,  that  it  does  not  appear  to  the  Court  that  Mr. 
W^ilkes  was  charged  by  any  evidence  before  the  secretaries  of  State, 
that  he  was  the  author  or  publisher  of  the  North  Briton,  No.  45.  In 
answer  to  this,  we  are  all  of  opinion,  that  it  is  not  necessary  to  state 
in  the  warrant  that  Mr.  Wilkes  was  charged  by  any  evidence  before  the 
secretaries  of  state,  and  that  this  objection  has  no  weight.  Whether  a 
justice  of  peace  can,  ex  officio,  without  any  evidence  or  information, 
issue  a  warrant  for  apprehending  for  a  crime,  is  a  different  question. 
If  a  crime  be  done  in  his  sight,  he  may  commit  the  criminal  upon  the 
spot;  but  where  he  is  not  present,  he  ought  not  to  commit  upon  dis- 
cretion. Suppose  a  magistrate  hath  notice  or  a  particular  knowledge 
that  a  person  has  been  guilty  of  an  offence,  yet  I  do  not  think  it  is  a 
sufficient  ground  for  him  to  commit  the  criminal;  in  that  case  he  is 
rather  a  witness  than  a  magistrate,  and  ought  to  make  oath  of  the 
fact  before  some  other  magistrate,  who  should  thereupon  act  the 
official  part,  by  granting  a  warrant  to  apprehend  the  offender;  it  being 
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more  fit  that  the  accuser  should  appear  as  a  witness  than  as  a  magis- 
trate. But  that  is  not  the  question  upon  this  warrant.  The  question 
here  is,  whether  it  is  an  essential  part  of  the  warrant,  that  the  infor- 
mation, evidence,  or  grounds  of  the  charge  before  the  secretaries  of 
state,  should  be  set  forth  in  the  warrant?  And  we  think  it  is  not.  .  .  . 
We  think  it  not  requisite  to  set  out  more  than  the  offence,  and  the 
particular  species  of  it.  It  may  be  objected,  if  Ifhis  be  good,  every 
man's  liberty  will  be  in  the  power  of  a  justice  of  peace.  But  Hale, 
Coke  and  Hawkins,  take  no  notice  that  a  charge  is  necessary  to  be  set 
out  in  the  warrant.  ...  I  have  been  attended  with  many  precedents 
of  warrants  returned  into  the  King's-bench;  they  are  almost  univer- 
sally like  this;  and  in  Sir  William  Wyndham's  case,  1  Stra.  2,  3,  this 
very  point  before  us  is  determined.  And  Hawkins,  in  his  2  PL  Coron. 
120,  §  17,  says,  "  It  is  safe  to  set  forth  that  the  party  is  charged  upon 
oath;  but  this  is  not  necessary;  for  it  hath  been  resolved,  that  a  com- 
mitment for  treason,  or  for  suspicion  of  it,  without  setting  forth  any 
particular  accusation,  or  ground  of  suspicion,  is  good;''  and  cites 
Sir  William  Wyndham's  case,  Trin.  2  Geo.  Dalt.  cap.  121,  Cromp. 
233,  b. 

The  second  objection  is,  that  the  libel  ought  to  be  set  forth  in  the 
warrant  in  haec  verba,  or  at  least  so  much  thereof,  as  the  secretaries 
of  state  deemed  infamous,  seditious,  &c.  that  the  Court  may  judge 
whether  any  such  paper  ever  existed;  or  if  it  does  exist,  whether  it  be 
an  infamous  and  seditious  libel,  or  not.  But  we  are  all  of  a  contrary 
opinion.  A  warrant  of  commitment  for  felony  must  contain  the  species 
of  felony  briefly,  "as  for  felony  for  the  death  of  J.  S.  or  for  burglary 
in  breaking  the  house  of  J.  S.  &c.  and  the  reason  is,  because  it  may 
appear  to  the  judges  upon  the  return  of  an  Habeas  Corpus,  whether  it 
be  felony  or  not."  .  .  .  There  is  no  other  word  in  the  law  but  libd 
whereby  to  express  the  true  idea  of  an  infamous  writing.  We  under- 
stand the  nature  of  a  libel  as  well  as  a  species  of  felony.  .  .  . 

The  third  matter  insisted  upon  for  Mr.  Wilkes  is,  that  he  is  a  member 
of  Parliament  (which  has  been  admitted  by  the  king's  Serjeants),  and 
intitled  to  privilege  to  be  free  from  arrests  in  all  cases  except  treason, 
felony,  and  actual  breach  of  the  peace,  and  therefore  ought  to  be  dis- 
charged from  imprisonment  without  bail;  and  we  are  all  of  opinion 
that  he  is  intitled  to  that  privilege,  and  must  be  discharged  without 
bail.  .  .  .  Therefore,  Mr.  Wilkes  must  be  discharged  from  his  im- 
prisonment. 

Whereupon  there  was  a  loud  huzza  in  Westminster-hall.  He  was 
discharged  accordingly. 

1049.  CoNSTrrunoN  of  Illinois.  (1818,  Bill  of  Rights,  Art.  VIII,  {  7; 
1870,  Art.  II,  §  6.)  No  warrant  shall  issue  without  probable  cause,  supported  by 
affidavit,  particularly  describing  the  place  to  be  searched,  and  the  person  or 
thing  to  be  seized. 
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RsyiSBD  Statutes  of  Illinois.  (1874,  c.  38,  {{  347-350.)  Division  VII. 
Arrest,  i  1.  For  the  appreheDsion  of  peraons  charged  with  offences,  except 
such  as  are  cognisable  exclusively  by  justices  of  the  peace,  any  judge  of  a  court 
of  record,  in  vacation  as  well  as  in  term  time,  or  any  justice  of  the  peace,  is  au- 
thorized to  issue  process  to  carry  into  effect  the  following  provisions  of  this  act. 

§  2.  Upon  complaint  made  to  any  such  judge  or  justice  of  the  peace  that  any 
such  criminal  offence  has  been  committed,  he  shall  examine  on  oath  the  complain- 
ant and  any  witness  produced  by  him,  shall  reduce  the  complaint  to  writing  and 
cause  it  to  be  subscribed  and  sworn  to  by  the  complainant;  which  complaint 
shall  contain  a  concise  stateinent  of  the  offence  charged  to  have  been  comnutted, 
and  the  name  of  the  person  accused,  and  that  the  complainant  has  just  and 
reasonable  grounds  to  believe  that  such  person  committed  the  offence. 

§  3.  If  it  appears  that  such  offence  has  been  committed,  the  judge  or  justice 
of  the  peace  shall  issue  a  warrant,  directed  to  all  sheriffs,  coroners  and  constables 
within  this  State,  stating  the  offence  by  name  or  so  that  it  can  be  clearly  in- 
ferred, the  name  of  the  person  accused,  and  requiring  the  ofBcer  to  whom  it  is 
directed  forthwith  to  take  the  person  of  the  accused  and  bring  him  before  such 
judge  or  justice,  or  in  case  of  his  absence  or  inability  to  act,  before  any  other 
judge  or  justice'[of  the  county,  and  in  the  same  warrant  may  require  the  officer 
to  summon  such  witnesses  as  shall  be  therein  named,  to  appear  and  give  evi- 
dence on  the  examination. 


1050.    HOUSH  t^.  PEOPLE 

Supreme  Court  of  Ilunois.    1874 

76  lU.  487 

Writ  of  Error  to  the  Circuit  Court  of  Knox  county;  the  Hon.  Arthur 
A.  Smith,  Judge,  presiding. 

Appellant  was  convicted  in  the  court  below,  for  permitting  the 
escape  of  a  prisoner,  who  had  been  committed  to  his  custody,  in  his 
official  capacity  of  constable.  The  affidavit  upon  which  the  warrant, 
by  virtue  of  which  the  prisoner  was  arrested,  was  issued,  is  as  follows: 

"State  of  Illinois,  Knox  County,  ss.  The  complaint  and  information  of 
George  Huggins,  of  Knox  township  in  said  county,  made  before  James  Moore, 
Esquire,  one  of  the  justices  of  the  peace  in  and  for  said  county,  on  the  sixth 
day  of  May,  1873,  who,  being  duly  sworn,  upon  his  oath,  says  that,  in  Knox 
township,  in  the  said  county,  on  the  25th  day  of  April,  1873,  he  had  a  saddle 
and  sheep  skin  stolen  from  his  bam  in  said  place,  and  that  he  verily  believes 
that  they  are  now  in  possession  of  a  man,  name  unknown,  a  large  size  man, 
riding  a  sorrel  nuure  with  a  light  mane  and  tail,  and  young  colt  running  after, 
when  last  seen;  who  stayed  last  night  at  Edmund  Russells,  in  Persifer  township, 
this  county.  He  therefore  prays  that  the  said  unknown  described  man  may 
be  arrested,  and  dealt  with  according  to  law.  George  Huggins.  Subscribed  and 
sworn  to,  before  me,  this  sixth  day  of  May,  1873.  James  Moore,  Justice  of 
the  Peace." 

The  warrant  recites,  among  other  things,  that  complaint  had  been 
made,  under  oath,  by  the  complainant,  that  he  ''had  just  and  reason- 
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able  grounds  to  suspect  that  a  certain  unknown  man"  (then  follows 
the  description  given  of  him  in  the  affidavit)  "is  guilty  of  said  theft, 
or  larceny  of  saddle  and  sheep  skin,  as  he  verily  believes."  The  warrant 
is,  in  other  respects,  in  the  usual  form,  and  no  objection  is  taken  to  it, 
except  such  as  is  predicated  on  the  insufficiency  of  the  affidavit. 

The  warrant  was  placed  in  the  hands  of  a  constable  named  Thurman, 
to  execute.  Thurman,  after  receiving  the  warrant,  arrested  a  man 
answering  to  the  description  therein  given,  and  subsequently  delivered 
the  warrant  to  appellant,  and  placed  the  prisoner  in  his  custody.  The 
proof  was  sufficiently  clear  that  appellant  voluntarily  permitted  the 
prisoner  to  escape  from  his  custody. 

The  first  and  third  instructions  given  by  the  trial  court,  at  the  instance 
of  the  people,  embrace  the  only  question  necessary  to  be  considered, 
and  are  as  follows: 

''  Ist.  The  Court  instructs  the  jury  that  the  warrant  introduced  in  evidence 
in  this  case  is  a  legal  warrant,  and  will  be  so  regarded  by  the  jury."  "3d.  The 
jury  are  instructed  that,  if  they  shall  believe  .  .  .  said  James  Moore,  the  officer 
who  issued  said  warrant,  or  before  any  other  justice  of  the  peace,  in  his  absence, 
as  required  by  law,  but  voluntarily  suffered  and  permitted  said  prisoner,  before 
conviction,  to  escape  and  go  at  large,  in  manner  and  form  as  charged  in  the  in- 
dictment, then  the  jury,  if  true  to  their  oaths,  must  find  the  defendant  guilty." 

Messrs.  Williams,  McKensde  &  Calkins,  and  Mr.  A.  L.  Humphrey, 
for  the  plaintiff  in  error. 

Mr.  J,  J.  Tunnicliff,  State's  attorney,  for  the  People. 

Mr.  Justice  Scholfield  [after  stating  the  case  as  above  and  citing 
the  provision  of  the  Constitution  above  quoted].  Section  4,  of  division 
18th,  of  the  Criminal  Code  (Gross'  Stat.  1869,  p.  208),  provides  that 
it  shall  be  lawful  for  any  judge  of  the  supreme  or  circuit  court,  in  his 
circuit,  and  any  justice  of  the  peace,  in  his  county,  "  upon  oath  or  affir- 
mation being  made  before  him,  that  any  person  or  persons  have  com- 
mitted any  criminal  offence  in  this  State,  or  that  a  criminal  offence  has 
been  committed,  and  that  the  witness  or  witnesses  have  just  and  reason- 
able grounds  to  suspect  that  such  person  or  persons  have  committed 
the  same,  to  issue  his  warrant  under  his  hand,"  etc.  It  will  have  been 
observed  that  the  affidavit  in  this  record  wholly  omits  to  state,  either 
that  the  person  therein  described  committed  the  offence  for  which  the 
warrant  for  hb  arrest  was  issued,  or  that  the  person  at  whose  instance, 
and  upon  whose  complaint  it  was  issued,  had  just  and  reasonable 
grounds  to  suspect,  or  did  in  fact  suspect,  that  he  was  guilty  of  such 
offence.  It  is  true,  that  the  recent  possession  of  stolen  property,  unex- 
plained, raises  a  presumption  that  the  person  in  possession  stole  it; 
but  this  is  only  a  rule  of  evidence,  and  the  presumption  may  be  over- 
come by  proof  showing  that  the  possession  is  not  inconsistent  with  an 
honest  intention.  The  citizen  is,  both  by  the  Constitution  and  the  law, 
entitled  to  be  free  from  arrest,  by  warrant  on  a  criminal  charge,  until 
a  complaint  under  oath  or  affirmation  is  made,  charging  that  a  crime 
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has  been  committed  and  that  there  is  probable  cause  to  suspect  that 
he  committed  the  same.  From  aught  that  appears  in  this  affidavit, 
the  prisoner  may  have  honestly  come  to  the  possession  of  the  property 
claimed  to  have  been  stolen,  by  purchase,  or  by  borrowing,  or  by  find- 
ing; and  this  may  have  been  known  to  the  person  making  the  affidavit. 
There  is  nothing  in  the  affidavit  necessarily  inconsistent  with  this  idea. 
Without  saying  more,  it  is  sufficient  that,  in  our  opinion,  the  affidavit 
was  insufficient  to  give  jurisdiction  for  the  purpose  of  issuing  the  war- 
rant. A  majority  of  the  Court  are  of  opinion  that,  the  affidavit  bein^i^ 
insufficient,  the  prisoner  was  improperly  deprived  of  his  liberty,  and 
he  was  justified  in  asserting  his  right  to  his  freedom,  guaranteed  to 
him  by  the  constitution  and  the  law,  by  refusing  to  submit  to  the 
warrant.  In  breaking  away  from  the  officer's  custody,  he  committed 
no  offence.  The  State  v.  Leach,  7  Conn.  752.  The  rule,  as  found  in 
treatises  upon  criminal  law,  is,  that  whenever  an  imprisonment  is  so 
far  irregular,  that  it  is  no  offence  in  the  prisoner  to  break  from  it  by 
force,  it  will  be  no  offence  in  the  officer  to  suffer  him  to  escape.  2 
Hawk.  P.  C.  ch.  29,  §  2;  Boscoe's  Criminal  Evidence,  459;  1  Russell 
on  Crimes,  417. 

It  is  true,  as  contended  by  the  State's  attorney,  that  as  the  warrant 
was  regular  on  its  face,  the  officer  who  made  the  arrest,  and  the  appel- 
lant who  received  the  custody  of  the  prisoner,  would  be  protected  in  an 
action  for  assault  and  false  imprisonment,  in  consequence  of  his  arrest 
and  deprivation  of  Uberty.  But  it  does  not  follow  therefrom,  that  appel- 
lant was  bound  to  obey  the  warrant.  The  somewhat  anomalous  con- 
dition that  a  sheriff  or  constable  occupies  in  such  cases  is  well  explained 
in  Tuttle  et  al.  v.  Wilson,  24  111.  561.  It  is  there  said: 

"The  rule  that  a  ministerial  officer  is  protected  in  the  execution  of  process 
issued  by  a  court,  or  officer  having  jurisdiction  of  the  subject  matter,  and  of 
the  process,  if  it  be  regular  on  its  face,  and  does  not  disclose  a  want  of  jurisdic- 
tion, is  a  rule  of  protection  merely,  and  beyond  that,  confers  no  right;  it  is 
held  to  be  personal  to  the  officer  himself,  and  affords  no  shelter  to  the  wrong- 
doer, under  color  of  whose  process,  if  it  be  void,  the  officer  is  called  upon  to  act. 
Such  an  officer  may  stop  in  the  execution  of  process,  regular  on  its  face,  when- 
ever he  becomes  satisfied  there  is  a  want  of  jurisdiction  in  the  officer  or  court 
issuing  it;  and  if  sued  for  neglect  of  duty,  may  show  in  his  defence  such  want  of 
jurisdiction.  Earl  v.  Camp  et  al.,  16  Wend.  562.  He  can,  if  he  chooses,  take  the 
responsibility  of  determining  the  question  of  jurisdiction,  or  any  other  question 
to  which  the  process  may  give  rise.'' 

The  justice  of  the  peace  not  having  been  invested  with  jurisdiction 
by  the  affidavit  to  issue  the  warrant,  it  was  void,  and  it  necessarily 
follows  that  the  Court  erred  in  giving  the  instructions  and  that  appel- 
lant's conviction  was  improper.  The  judgment  is  reversed  and  the 
defendant  discharged.    Judgment  reversed. 
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1051.  FELD  V.  LOFTIS 
Supreme  Court  of  Illinois.    1909 

240  lU.  105,  88  N,  E.  281 
[Printed  ante,  as  No.  994.] 


(2)    QeneraL  Warramt;  Persons 

1052.  LEACH  v.  MONEY 

King's  Bench.    1765 

19  Hw).  St.  Tr.  1003 

.  .  .  This  was  an  action  of  trespass  brought  in  the  Court  of  Common 
Pleas  by  Dryden  Leach,  against  tiiree  king's  messengers,  John  Money, 
James  Watson,  and  Robert  Blackmore,  for  breaking  and  entering  the 
plaintiff's  house,  and  imprisoning  him,  without  any  lawful  or  probable 
cause;  to  the  plaintiff's  damage  of  2,000/. 

The  defendants  below  pleaded  two  pleas.  The  first  was  the  general 
issue,  "  Not  Guilty,"  on  which  issue  was  joined.  The  other  plea  pleaded 
(by  leave  of  the  Court)  was  a  special  justification,  as  to  the  breaking 
and  entering  of  the  plaintiff's  dwelling-house,  and  staying  and  con- 
tinuing therein  for  six  hours,  and  making  the  assault  upon  him,  and 
seizing,  taking,  and  imprisoning  him,  and  keeping  and  detaining  him 
in  prison  for  four  days;  as  to  all  which,  they  say,  that  before  the 
commitment  of  the  supposed  trespass,  viz.  ...  on  the  23d  of  April, 
1763,  a  certain  seditious  and  scandalous  libel  or  composition,  intided 
"The  North  Briton,  No.  45,"  was  imlawfuUy  and  seditiously  com- 
posed, printed  and  published,  concerning  the  Elng  and  his  said  speech; 
in  which  libel  were  contained,  &c.  &c.  &c.  That  the  Earl  of  Halifax 
was  then  one  of  the  privy  council,  and  one  of  his  majesty's  principal 
secretaries  of  state;  and  that  information  was  given  to  him  of  the  said 
publication  of  the  aforesaid  libel;  and  the  said  libel  was  then  shewn 
and  produced  to  the  said  Earl;  and  he  thereupon  in  due  manner  issued 
his  warrant  in  writing  under  his  hand  and  seal,  directed  to  Nathan 
Carrington  and  these  three  defendants,  who  were  then  four  of  his 
majesty's  messengers  in  ordinary;  .  .  .  which  warrant  was  in  the 
words  and  figures  following,  that  is  to  say, 

''George  Montague  Dimk,  earl  of  Halifax,  viscount  Sunbuzy,  and  baron 
Halifax,  one  of  the  lords  of  his  majesty's  most  honourable  privy  council,  lieu- 
tenant-general of  his  majesty's  forces,  and  principal  secretary  of  state,  &c.  — 
These  are  in  his  majesty's  name  to  authorize  and  require  you,  taking  a  constable 
to  your  assistance,  to  make  strict  and  diligent  search  for  the  authors,  printers 
and  publishers  of  a  seditious  and  treasonable  paper,  intitled,  'The  North  Briton, 
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No.  45,  Saturday,  April  23d,  1763,  printed  for  G.  Eearsly  in  Ludgate  Street,  Lon- 
don; '  and  them  or  any  of  them  having  found,  to  apprehend  and  seize,  together 
with  thdr  papers,  and  to  bring  in  safe  custody  before  me,  to  be  examined  oonoem- 
ing  the  premises,  and  further  dealt  with  according  to  law.  In  the  due  execution 
whereof,  all  mayors,  sheriffs,  justices  of  the  peace,  constables,  and  all  others  his 
majesty's  officers  civil  and  military,  and  loving  subjects  whom  it  may  concern,  are 
to  be  aiding  and  assisting  to  you,  as  there  shall  be  occasion.  And  for  your  so 
doing,  this  shall  be  your  warrant.  Given  at  St.  James's,  the  26th  day  of  April, 
1763,  in  the  third  year  of  his  majesty's  reign.  Dunk  Halifax,  To  Nathan 
Carrington,  John  Money,  James  Watson,  and  Robert  Blackmore,  four  of  his 
majesty's  messengers  in  ordinary." 

.  .  .  That  the  plaintiff  followed  and  exercised  the  art  and  business 
of  a  printer;  and  did  in  fact  print  and  cause  to  be  printed  one  of  the 
said  weekly  compositions,  intitled,  "The  North  Briton;"  to-wit,  the 
North  Briton,  No.  26,  and  that  after  the  issuing  of  the  aforesaid  war- 
rant, and  before  the  committing  of  the  said  supposed  trespass,  to  wit, 
on  the  27th  of  April,  1763,  information  was  given  to  them  the  defend- 
ants, that  the  said  Dryden  Leach  and  his  servants  were  the  printers 
of  the  aforesaid  seditious  libel,  intitled,  "The  North  Briton,  No.  45, 
Saturday,  April  23d,  1763."  Wherefore  the  defendants,  .  .  .  together 
with  the  said  constable,  entered  into  the  aforesaid  dwelling-house  of 
the  said  Dryden  Leach,  in  which  the  said  Dryden  Leach  carried  on 
his  aforesaid  business  of  a  printer,  the  door  thereof  being  then  open, 
to  search  for  the  printers  of  the  said  seditious  libel,  .  .  .  did  gently 
lay  their  hands  upon  the  said  Dryden  Leach,  and  seized  and  took  him 
into  their  custody^  in  order  to  bring  him  before  the  said  Earl  of  Halifax, 
to  be  examined  concerning  the  said  seditious  libel,  .  .  .  did  keep  and 
detain  the  said  Dryden  Leach  in  their  custody  for  the  said  space  of 
four  days,  .  .  .  and.  That  at  the  end  of  the  aforesaid  four  days, 
and  not  before,  upon  the  examination  of  the  said  Dryden  Leach  and 
certain  other  persons  who  were  then  and  there  examined  concerning 
the  premises,  it  appeared  to  the  said  Earl  of  Halifax,  "that  the  said 
Dryden  Leach  did  not  print  the  said  seditious  libel  intitled,  The  North 
Briton,  No.  45,  Saturday,  April  the  23d,  1763;"  and  thereupon,  the 
said  defendants,  by  the  command  of  the  said  Earl  of  Halifax,  did  then 
and  there  release  the  said  Dryden  Leach  out  of  their  custody,  and 
discharged  and  set  him  free  from  that  imprisonment.  Which  are 
the  same  breaking  and  entering  of  the  aforesaid  dwelling-house  of  the 
said  Dryden  Leach,  in  the  declaration  mentioned.  .  .  . 

The  cause  came  on  to  be  tried  before  Lord  Chief  Justice  Pratt,  on 
the  10th  of  December,  1763,  at  Guildhall;  and  the  jury  found  a  ver- 
dict for  the  plaintiff  upon  both  issues;  and  gave  him  damages  4002. 
besides  his  costs  and  charges,  &c.  .  .  .  The  case  was  argued  on  Tues- 
day, the  18th  of  June  last,  by  Mr.  Solicitor  General  De  Orey,  for  the 
plaintiffs  in  error;  and  by  Mr.  Dunning,  for  the  defendant  in  error. 

Mr.  De  Orey.  ...  It  is  objected,  "that  the  warrant  is  not  legal;" 
and  "that  it  was  ill  executed,"  .  .  .  "that  this  warrant  b  too  exten- 
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sive"  in  the  description  of  the  person,  and  that  it  ''has  been  abused." 
Answer  —  The  power  is  not  illegal;  and  the  abuse  of  it  is  no  objection 
to  the  warrant  itself/.  Such  warrants  are  agreeable  to  long  practice 
and  usage.  .  .  .  The  greatest  judges  have  bailed  persons  taken  up 
upon  these  warrants;  and  they  have  not  been  objected  to,  by  either 
courts  or  counsel  of  the  greatest  eminence:  whereas,  if  they  were  not 
legal,  the  persons  apprehended  upon  them  ought  to  have  been  dis- 
charged. .  .  .  Even  the  greatest  friends  to  the  Revolution  have  not 
objected  to  these  warrants.  From  whence  it  must  be  inferred,  that  no 
objection  lies  against  them.  It  is  said,  "that  this  warrant  is  illegal, 
because  it  is  general,  to  take  up  the  author,  printer,  or  publisher." 
But  it  is  legal  to  issue  and  execute  a  warrant  against  a  person  unknown, 
but  only  described.  Indeed  the  magistrate  issues  it,  and  the  officer 
must  execute  it,  at  their  peril.  .  .  . 

Mr.  Dunning,  contra  —  for  Mr.  Leach,  the  plaintiff  below.  .  .  . 
The  warrant  itself  is  illegal.  It  is  against  the  author,  printer  and 
publisher  of  the  paper,  generally,  without  naming  or  describing  them; 
and  not  founded  on  any  charge  upon  oath:  it  is  also,  "to  seize  his 
papers;"  that  is,  all  his  papers.  No  justice  of  peace  has  power  to 
issue  such  a  warrant.  Therefore  Lord  Halifax  could  not  do  it  as  a 
justice  of  peace.  ...  If  "author,  printer,  and  publisher,"  without 
naming  any  particular  person,  be  sufficient  in  sudi  a  warrant  as  this 
is,  it  would  be  equally  so,  to  issue  a  warrant  generally,  "  to  take  up  the 
robber  or  murderer  of  such  a  one."  This  is  no  description  of  the 
person;  but  only  of  the  offence:  it  is  making  the  officer  to  be  judge 
of  the  matter,  in  the  place  of  the  person  who  issues  the  warrant.  Such 
a  power  would  be  extremely  mischievous,  and  might  be  productive  of 
great  oppression.  ...  All  the  writers  upon  the  Crown  law  say,  "  that 
there  must  be  an  accusation;  that  the  person  to  be  apprehended  must 
be  named;  and  that  the  officer  is  not  to  be  left  to  arrest  whom  he  thinks 
fit."  For  which,  he  vouched  Hale's  Hist.  P.  C.  1st  part,  p.  580,  and 
686,  and  Hawkins'  P.  C.  book  2,  c.  13,  §  10,  p.  81,  and  82.  Here  it 
is  left  to  the  officer  to  take  up  any  person  whom  he  himself  suspects. 
Lord  Chief  Justice  Scroggs  was  impeached  for  issuing  such  warrants 
as  this.  .  .  . 

Lord  Mansfield.  I  suppose  this  is  intended  to  be  argued  again. 
However,  I  will  say"'something  at  present  upon  it.  .  .  .  At  present  — 
as  to  the  validity  of  the  warrant,  upon  the  single  objection  of  the 
incertainty  of  the  person,  being  neitiher  named  nor  described  —  the 
common  law,  in  many  cases,  gives  authority  to  arrest  without  warrant; 
more  especially,  where  taken  in  the  very  act:  and  there  are  many  cases 
where  particular  Acts  of  Parliament  have  given  authority  to  appre- 
hend under  general  warrants;  as  in  the  case  of  writs  of  assistance,  or 
warrants  to  take  up  loose,  idle,  and  disorderly  people.  But  here  it 
is  not  contended  that  the  conm:ion  law  gave  the  officer  authority  to 
apprehend  [without  a  warrant];   nor  that  there  is  any  Act  of  Parlia- 
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ment  which  warrants  this  case,  therefore  it  must  stand  upon  principles 
of  common  law. 

It  is  not  fit,  that  the  receiving  or  judging  of  the  information  should 
be  left  to  the  discretion  of  the  officer.  The  magistrate  ought  to  judge; 
and  should  give  certain  directions  to  the  officer.  This  is  so  as  to  authori- 
ties —  Hale  and  all  others  hold  such  an  uncertain  warrant  void;  and 
there  is  no  case  or  book  to  the  contrary.  It  is  said,  "  that  the  usage 
has  been  so;  and  that  many  .such  have  been  issued,  since  the  Revolu- 
tion, down  to  this  time.''  But  a  usage,  to  grow  into  law,  ought  to  be 
a  general  usage,  "  communiter  usitata  et  approbata,"  and  which,  after 
a  long  continuance,  it  woidd  be  mischievous  to  overturn.  This  is 
only  the  usage  of  a  particular  office,  and  contrary  to  the  usage  of  all 
other  justices  and  conservators  of  the  peace.  There  is  the  less  reason 
for  regarding  this  usage;  because  the  form  of  the  warrant  probably 
took  its  rise  from  a  positive  statute;  and  the  former  precedents  were 
inadvertently  followed,  after  that  law  was  expired. 

Mr.  Justice  Wilmot  declared,  that  he  had  no  doubt,  nor  ever  had, 
upon  these  warrants:  he  thought  them  illegal  and  void.  Neither  had 
the  two  other  judges,  Mr.  Justice  Yates  and  Mr.  Justice  Aston,  any 
doubt  (upon  this  first  argument)  of  the  illegality  of  them:  for  no 
degree  of  antiquity  can  give  sanction  to  a  usage  bad  in  itself.  And  they 
esteemed  this  usage  to  be  so.  They  were  clear  and  unanimous  in  opinion, 
that  this  warrant  was  illegal  and  bad.  .  .  . 

The  other  judges  assenting,  the  rule  of  the  Court  was,  "that  the 
judgment  be  affirmed."    Judgment  affirmed. 

1053.  Parliament  of  Enqland.  (Cobbett's  Parliamentary  History.  Vol. 
XVI,  p.  6.)  1765,  Jan.  29.  .  .  .  Debate  in  the  Commons  on  General  WarranU.  On 
the  motion  of  Sir  William  Meredith,  the  proceedings  of  the  House  of  the  14th  of 
February  last,  in  relation  to  the  question  proposed,  "  That  a  General  Warrant 
for  apprehending  and  seizing  the  authors,  printers,  and  publishers,  of  a  sedi- 
tious libel,  together  with  their  papers,  is  not  warranted  by  law."  .  .  .  The  de- 
cision, however,  of  this  important  question  was  not  carried  without  a  very  long 
and  warm  Debate  concerning  the  nature  of  treason:  the  illegality  of  General 
Warrants  in  any  case;  the  actual  pendency,  before  the  ordinary  courts  of  jus- 
tice, of  a  case  similar  to  that  upon  which  it  was  proposed  the  House  should  now 
pronounce.  ...  As  there  was  no  law,  totidem  verbis,  to  determine  any  of  these 
points,  recourse  was  had  to  the  spirit  of  the  Constitution.  Parliamentary 
resolutions  were  brought  against  parliamentary  resolutions;  judicial  decrees 
against  judicial  decrees;  opinions  of  able  lawyers  against  the  opinions  of  others 
equally  able;  parities  against  parities;  and  ail  of  them,  resolutions,  decrees, 
opinions,  parities,  one  promiscuously  against  another. 

The  principal  Arguments  made  use  of  on  this  occasion  both  within  and  without 
doors,  were  as  follows:  ...  If  general  warrants  describing  the  offence  do  not 
give  officers  in  general  a  right  to  seize  the  innocent,  they  throw  in  the  way  of 
messengers,  who  are  to  be  so  well  pud  for  taking  care  of  the  offender's  person, 
a  temptation  to  enquire  into  the  character  and  life  of  all  persons,  and  thus  tend 
in  some  shape  to  convert  these  subordinate  ministers  of  justice  into  so  many 
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spies  and  informers;  that  such  an  enquiry,  even  when  conducted  in  the  dia- 
creetest  manner,  might  injure  the  most  virtuous  in  their  reputation  and  fortime. 
That  if  a  general  warrant  for  seizing  the  authors,  printers,  and  publishers  of  a 
libel,  seditious  and  treasonable  in  the  eye  of  a  minister,  was  liable  to  so  many 
objections,  one  for  seizing  their  papers  was  still  more  so  .  .  .  since  in  that  case, 
all  a  man's  papers  must  be  indiscriminately  examined,  and  such  examination 
may  bring  things  to  light  which  it  may  not  concern  the  public  to  know,  and  wfaidi 
yet  it  may  prove  highly  detrimental  to  the  owner  to  have  made  public;  that  of 
this  there  had  happened  a  most  flagrant  instance  in  the  case  of  one  of  these  per- 
sons, the  apprehension  of  whom  and  of  his  papers  had  originaUy  given  rise  to 
this  debate;  some  letters  of  his,  no  way  relative  to  the  public,  having  trans- 
pired soon  after  the  execution  of  the  warrant  against  him  and  his  papers.  .  .  . 
That  the  cases,  if  any,  in  which  it  might  be  proper  to  endeavour  to  secure,  by  a 
general  warrant,  the  persons,  and  by  almost  any  warrant,  the  papers  of  those 
concerned,  .  .  .  might  be  seasonably  enough  remedied,  and  even  prevented,  by 
the  presentment  of  a  grand  jury;  or,  at  worst,  an  information  in  the  court  of 
King's  Bench.  Such  were  the  arguments  now  urged  against  ministers  too  freely 
attributing  treason  to  libels.  .  .  . 

April  25 The  House  was  moved,  that  the  resolution  of  the  House,  of 

Tuesday  last,  "That  a  General  Warrant  for  apprehending  the  author,  printer, 
or  publisher,  of  a  libel,  is  illegal;  and,  if  executed  on  the  person  of  a  member  of 
this  House,  is  also  a  breach  of  the  privilege  of  this  House; "  might  be  read.  And 
the  same  being  read  accordingly:  an  amendment  was  proposed  to  be  made  to  the 
question,  by  inserting,  after  the  word  '^ illegal,"  these  words,  '^ except  in  cases 
provided  for  by  act  of  Parliament."  And  the  scud  amendment  was,  upon  the 
question  put  thereupon,  agreed  to  by  the  House. 

1054.  Francis  Lieber.  CwU  Liberty  and  Seff-GoDemment,  (1853.  3d  ed., 
1874,  p.  62.)  .  .  .  The  prohibition  of  "general"  warrants.  The  warrant  is  the 
paper  which  justifies  the  arresting  person  to  conmiit  so  grave  an  act  as  depriving 
a  citizen  (or  alien)  of  personal  liberty.  It  is  important,  therefore,  to  know  who 
has  the  right  to  issue  such  warrants,  against  whom  it  may  be  done,  and  how  it 
must  be  done,  in  order  to  protect  the  individual  against  arbitrary  police  meas- 
ures. The  Anglican  race  has  been  so  exact  and  minute  regarding  this  subject, 
that  the  whole  theory  of  the  warrant  may  be  said  to  be  peculiarly  Anglican, 
and  a  great  self-grown  institution.  .  .  .  The  warrant  should  name  the  peiaon 
against  whom  it  is  directed;  if  it  does  not,  it  is  called  a  "  general  "  warrant.  A 
warrant  to  apprehend  all  persons  suspected,  or  all  persons  guilty,  etc.  etc.,  is 
illegal.  .  .  .  The  law  on  this  momentous  subject  was  laid  down  by  Lord  Mans- 
field in  the  case  of  Money  v.  Leach,  3  Burrow's  Rep.  1742,  where  the  "general 
warrant"  (which  had  been  in  use  since  the  Revolution),  directing  the  officers  to 
apprehend  the  "authors,  printers,  and  publishers"  of  the  famous  No.  45  of  the 
North  Briton,  was  held  to  be  illegal  and  void. 

Anglican  liberty  does  not  allow  the  "general"  warrant.  Where  it  is  allowed, 
there  is  police  government,  but  not  the  government  for  free  men.  .  .  .  Indeed, 
we  may  say  the  special  warrant  is  a  death-blow  to  police  government. 

1055.  Ck)NSTiTtrnoN  of  Illinois.  (1818,  Bill  of  Rights,  Art.  VIII,  §  7; 
1870,  Art.  II,  §  6.)  The  right  of  the  people  to  be  secure  in  their  persons,  houses, 
papers,  and  effects,  against  unreasonable  searches  and  seizures,  shall  not  be 
violated;   and  no  warrant  shall  issue  without  probable  cause,  supported  by 
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affidavit,  particularly  describing  the  place  to  be  searched,  and  the  persons  or 
things  to  be  seized. 

Revissd  Statutes.  (1874,  ch.  38.)  Div.  VII,  Arrest.  §  4.  If  the  name  of 
the  defendant  is  unknpwn  to  the  complainant  or  judge  or  justice  of  the  peace,  he 
may  be  designated  [in  the  warrant]  by  any  name,  description  or  circumstance 
by  which  he  can  be  identified  with  reasonable  certainty,  and  if,  upon  arrest,  he 
refuses  to  disclose  his  true  name,  he  may  be  tried  and  convicted  by  the  name 
used  in  the  warrant. 


1056.    COMMONWEALTH  v.  CROTTY 
Supreme  Judicial  Court  of  Massachusetts.    1865. 

10^2^403 

Indictment  for  riot.  At  the  trial  in  the  superior  court,  before  Brig- 
ham,  J.,  the  grounds  on  which  the  district  attorney  relied  were  as 
follows:  Calvin  Peaslee  had  made  a  complaint  to  the  Police  Court  of 
Lee,  charging  that  "John  Doe  or  Richard  Roe,  whose  other  or  true 
name  is  to  your  complainant  unknown,"  had  committed  an  assault 
and  battery  upon  him;  upon  which  complaint  a  warrant,  which  was 
attached  to  the  complaint,  was  issued  against  "John  Doe  or  Richard 
Roe,  whose  other  or  true  name  is  to  your  complainant  unknown,  named 
in  the  foregoing  complaint."  Neither  the  complaint  nor  the  warrant 
contained  any  further  description  as  means  of  identification  of  the  per- 
son to  be  arrested.  Upon  this  warrant,  a  deputy  sheriff  with  assist- 
ants proceeded  to  arrest  Morris  Crotty,  one  of  the  present  defendants, 
as  the  real  person  chargeable.  Crotty  resisted  the  arrest  on  the  ground 
that  the  warrant  was  invalid,  and  the  other  defendants  aided  him. 
The  officer  testified  that  he  did  not  rely  upon  any  description  in  the 
warrant,  but  upon  information  otherwise  obtained,  for  the  identi- 
fication of  Crotty. 

The  judge  instructed  the  jury  that  the  above  warrant  authorized 
the  arrest  of  Crotty,  provided  he  was  the  person  accused  in  the  complaint 
attached  to  the  warrant,  notwithstanding  the  complaint  or  warrant 
did  not  contain  his  name,  any  description  of  his  person,  or  any  state- 
ment of  the  reason  why  his  person  was  not  described,  and  notwith- 
standing the  person  accused  was  described  as  "John  Doe  or  Richard 
Roe;"  and  that  Crotty 's  assault  upon  and  resistance  of  the  officer 
were  unlawful  acts.  .  .  .  The  jury  returned  a  verdict  of  guilty  against 
some  of  the  defendants,  and  they  alleged  exceptions. 

M.  Wilcox  (/.  Sumner  with  him,)  for  the  defendants. 

J.  C.  DatiSf  for  the  Common^wealth,  submitted  the  case  without 
argument. 

BiGELOW,  C.  J.  We  cannot  entertain  a  doubt  that  the  warrant  on 
which  the  officer  attempted  to  arrest  one  of  the  defendants  at  the  time 
of  the  alleged  riot  was  insufficient,  illegal  and  void.    It  did  not  contain 
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the  name  of  the  defendant,  nor  any  description  or  designation  by  which 
he  could  be  known  and  identified  as  the  person  against  whom  it  was 
issued.  It  was  in  effect  a  general  warrant,  upon  which  any  other  indi- 
vidual might  as  well  have  been  arrested,  as  being  included  in  the 
description,  as  tlie  defendant  himself.  Such  a  warrant  was  contrary 
to  elementary  principles,  and  in  direct  violation  of  the  constitutional 
right  of  the  citizen,  as  set  forth  in  the  Declaration  of  Rights,  art.  14, 
which  declares  that  every  subject  has  a  right  to  be  secure  from  all  un- 
reasonable searches  and  seizures  of  his  person,,  and  that  all  warrants, 
therefore,  are  contrary  to  this  right,  if  the  order  in  the  warrant  to  a 
civil  officer  to  arrest  one  or  more  suspected  i>ersons  or  to  seize  their 
property  be  not  accompanied  with  a  special  designation  of  the  persons 
or  objects  of  search,  arrest  or  seizure.  This  is  in  fact  only  a  declara- 
tion of  an  ancient  common  law  right.  It  was  always  necessary  to 
express  the  name  or  give  some  description  of  a  i>arty  to  be  arrested  on 
a  warrant;  and  if  one  was  granted  with  the  name  in  blank,  and  with- 
out other  designation  of  the  person  to  be  arrested,  it  was  void.  1  Hale 
P.  C.  577;  2  lb.  119;  Foster,  312,  7  Dane  Ab.  248;  1  Chit.  Crim. 
Law,  39;  Mead  v.  Haws,  7  Cow.  332,  and  cases  cited. 

This  rule  or  principle  does  not  prevent  the  issue  and  service  of  a 
warrant  against  a  party  whose  name  is  unknown.  In  such  case  the  best 
description  possible  of  the  person  to  be  arrested  is  to  be  given  in  the 
warrant;  but  it  must  be  sufficient  to  indicate  clearly  on  whom  it  is  to 
be  served,  by  stating  his  occupation,  his  personal  appearance  and 
peculiarities,  the  place  of  his  residence,  or  other  circimistances  by 
which  he  can  be  identified.     1  Chit.  Crim.  Law,  39,  40. 

The  warrant  being  defective  and  void  on  its  face,  the  officer  had  no 
right  to  arrest  the  person  on  whom  he  attempted  to  serve  it.  He  acted 
without  warrant  and  was  a  trespasser.  The  defendant  whom  he  sought 
to  arrest  had  a  right  to  resist  by  force,  using  no  more  than  was  necessary 
to  resist  the  unlawful  acts  of  the  officer.  .  .  . 

The  instructions  under  which  the  case  was  submitted  to  the  jury  did 
not  meet  this  aspect  of  the  case.  It  must  therefore  go  to  a  new  trial. 
Exceptions  sustained. 

1057.    TIDBALL  t>.  WILLIAMS 
Supreme  Court  of  Arizona.    1885 

2  Ariz.  50,  .8  Pac.  351 

Appeal  from  a  judgment  of  the  District  Court  of  the  First  Judicial 
District  in  and  for  the  county  of  Cochise.  Reversed.  The  facts  are 
stated  in  the  opinion. 

J.  A,  Zabriskie  and  J.  A,  Anderson,  for  Appellants.  The  only 
questions  presented  by  the  record  are:  (1)  Can  a  warrant  be  issued 
for  the  arrest  of  an  offender  against  the  laws  of  the  United  States,  in 
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Arizona,  without  specifying  the  true  name  of  the  offender,  when  the 
true  name  is  unknown  to  the  magistrate  issuing  the  warrant?  Section 
1014  of  the  revised  statutes  of  the  United  States  provides  that  the 
arrest  m&y  be  made,  agreeably  to  the  usual  mode  of  process  against 
said  offender  in  such  State.  Section  89,  chapter  2,  of  the  compiled  laws 
of  Arizona,  provides  as  follows:  "The  warrant  must  specify  the  name 
of  the  defendant,  or  if  it  be  unknown  to  the  magistrate,  the  defendant 
may  be  designated  therein  by  any  name."  .  .  . 

Thomas  Mitchell,  for  Respondent. 

Howard,  C.  J.  The  only  questions  presented  by  the  record  in  this 
case  were:  First.  Is  the  United  States  marshal  justified  in  making 
the  arrest  of  a  defendant,  within  his  territory,  who  is  described  in  the 
warrant  by  a  fictitious  name?  We  hold  that  he  is,  and  that  the  marshal 
assumes  only  the  risk  and  responsibility,  in  execution  of  such  a  warrant, 
of  arresting  the  right  man.  If  the  marshal  acts  in  good  faith,  and 
exercises  due  care,  the  defendant  cannot  complain.  In  this  case  it  is 
not  contended  that  the  marshal  arrested  the  wrong  man.  It  is  apparent 
that  the  respondent  was  the  man  complained  of,  and  against  whom  the 
complaint  was  filed,  although  designated  by  a  fictitious  name.  The 
suit  against  the  marshal  for  false  imprisonment,  based  upon  the  fact 
that  defendant  was  not  described  in  the  warrant  by  his  correct  name, 
cannot  be  maintained.  Section  1014,  Rev.  St.  U.  S.,  with  section  89, 
c.  2,  Comp.  Laws  Ariz.,  settle  this  question  clearly  in  favor  of  the 
justification  of  the  appellant  in  making  the  arrest.  .  .  . 

For  these  reasons  the  judgment  of  the  court  below  is  reversed,  and 
the  case  remanded  to  the  trial  court  for  a  new  trial.  Fitzoerald,  J., 
concurring. 


(3)    General  Warrant;  Documents  and  Chattels 

1058.   ENTICK  v.  CARRINGTON 
Common  Pleas.     1765 

19  How.  SL  Tr,  1029 

...  In  trespass;  the  plaintiff  declares  that  the  defendants  on  the 
11th  day  of  November  in  the  year  of  our  Lord  1762,  at  Westminster 
in  Middlesex,  with  force  and  arms  broke  and  entered  the  dwelling- 
house  of  the  plaintiff  in  the  parish  of  St.  Dunstan,  Stepney,  and  con- 
tinued there  four  hours  without  his  consent  and  against  his  will,  and 
all  that  time  disturbed  him  in  the  peaceable  possession  thereof,  and 
broke  open  the  doors  to  the  rooms,  the  locks,  iron  bars,  &c.  thereto 
affixed,  and  broke  open  the  boxes,  chests,  drawers,  &c.  of  the 
plaintiff  in  his  house,  and  broke  the  locks  thereto  affixed  and  searched 
and  examined  all  the  rooms,  &c.  in  his  dwelling-house,  and  all  the 
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boxes,  &c.  so  broke  open,  and  read  over,  pried  into  and  examined  all 
the  private  papers,  books,  ficc.  of  the  plaintiff  there  found,  whereby 
the  secret  affairs,  &c.  of  the  plaintiff  became  wrongfully  discovered 
and  made  public;  and  took  and  carried  away  100  printed  charts,  100 
printed  pamphlets,  &c.  &c.  of  the  plaintiff  there  found,  and  other 
100  charts,  &c.  &c.  took  and  carried  away,  to  the  damage  of  the  plain* 
tiff  2,000Z. 

The  defendants  plead,  first,  not  guilty  to  the  whole  declaration, 
whereupon  issue  is  joined.  2dly,  as  to  the  breaking  and  entering  the 
dwelling-house.  .  .  .  the  defendants  say,  the  plaintiff  ought  not  to 
have  his  action  against  them,  because  they  say,  that  before  the  sup- 
posed trespass  on  the  6th  of  November,  1762,  and  before,  until,  and  all 
the  time  of  the  supposed  trespass,  the  earl  of  Halifax  was,  and  yet  is 
one  of  the  lords  of  the  king's  privy  coimcil,  and  one  of  his  principal 
secretaries  of  state,  and  that  the  earl  before  the  trespass  on  the  6th 
of  November,  1762,  made  his  warrant  under  his  hand  and  seal  directed 
to  the  defendants. ...  the  tenor  of  which  warrant  produced  in  evidence 
to  the  jurors,  follows  in  these  words  and  figures: 

"George  Montagu  Dunk,  earl  of  Halifax,  viscount  Sunbury,  and  baron 
Halifax,  one  of  the  lords  of  his  majesty's  honourable  privy  council,  lieutenant 
general  of  his  majesty's  forces,  lord  lieutenant  general  and  general  governor  of 
the  kingdom  of  Ireland,  and  principal  secretary  of  state,  &c.,  these  are  in  his 
majesty's  name  to  authorize  and  require  you,  taking  a  constable  to  your  assist- 
ance, to  make  strict  and  diligent  search  for  John  Entick,  the  author,  or  one  con- 
cerned in  writing  of  several  weekly  very  seditious  papers,  intitled  the  Monitor, 
or  British  Freeholder,  No.  357,  358,  360,  373,  376,  378,  379,  and  380,  London, 
printed  for  J.  Wilson  and  J.  Fell  in  Pater  Noster  Row,  which  contain  groes  and 
scandalous  reflections  and  invectives  upon  his  majesty's  government,  and  upon 
both  houses  of  parliament;  and  him  having  found  you  are  to  seize  and  appre- 
hend, and  to  bring,  together  with  his  books  and  papers,  in  safe  custody  before 
me  to  be  examined  concerning  the  premisses,  and  further  dealt  with  accord- 
ing to  law;  in  the  due  execution  whereof  all  mayors,  sheriffs,  justices  of  the  peace, 
constables,  and  other  his  majesty's  officers  civil  and  military,  and  loving  sub- 
jects whom  it  may  concern,  are  to  be  aiding  and  assisting  to  you  as  there  shall 
be  occasion ;  and  for  so  doing  this  shall  be  your  warrant.  Given  at  St.  James's  the 
6th  day  of  November,  1762,  in  the  third  year  of  his  majesty's  reign,  Dunk  Hali- 
fax. To  Nathan  Carrington,  James  Watson,  Thomas  Ardran  and  Robert 
Blackmore,  four  of  his  majesty's  messengers  in  ordinary." 

The  jurors  found  that  the  earl  caused  this  warrant  to  be  delivered 
to  the  defendants  to  be  executed.  And  that  the  defendants  afterwards 
on  the  11th  of  November,  1762,  at  11  o'clock  in  the  day  time,  by 
virtue  and  for  execution  of  the  warrant,  but  without  any  constable 
taken  by  them  to  their  assistance,  entered  the  house  of  the  plaintiff, 
the  outer  door  thereof  being  open,  and  the  plaintiff  being  therein,  to 
search  for  and  seize  the  plaintiff  and  his  books  and  papers,  in  order  to 
bring  him  and  them  before  the  earl,  according  to  the  warrant;  and  the 
defendants  did  then  find  the  plaintiff  there,  and  did  seize  and  appre- 
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hend  him,  and  did  there  search  for  his  books,  and  papers  in  several 
rooms  and  in  the  house.  .  .  .  This  Special  Verdict  was  twice  solemnly 
argued  at  the  bar;  in  Easter  Term  last  by  Serjeant  Leigh  for  the  plain- 
tiff,  and  Burlandy  one  of  the  king's  Serjeants,  for  the  defendants: 
and  in  this  present  term  by  serjeant  Glynn  for  the  plaintiff,  and  Nares, 
one  of  the  King's  Serjeants,  for  the  defendants. 

Easter  Term,  '5  Geo.  3.  Counsel  for  the  pUnntiff,  At  the  trial  of 
this  cause  the  defendants  relied  upon  two  defences;  .  .  .  2dly,  that 
the  warrant  under  which  the  defendants  acted,  is  a  legal  warrant, 
and  that  they  well  can  justify  what  they  have  done  by  virtue  thereof, 
for  that  at  many  different  times  from  the  time  of  the  Revolution  till 
this  time,  the  like  warrants  with  that  issued  against  the  plaintiff  in 
this  case  have  been  granted  by  secretaries  of  state,  and  executed  by 
the  messengers  in  ordinary  for  the  time  being.  .  .  As  to  the  second. 
A  power  to  issue  such  a  warrant  as  this  is  contrary  to  the  genius  of  the 
law  of  England;  and  even  if  they  had  found  what  they  searched  for, 
they  could  not  have  justified  under  it.  But  they  did  not  find  what  they 
searched  for,  nor  does  it  appear  that  the  plaintiff  was  the  author  of 
any  of  the  supposed  seditious  papers  mentioned  in  the  warrant;  so 
that  it  now  appears  that  this  enormous  trespass  and  violent  proceeding 
has  been  done  iipon  mere  surmise. . . .  No  power  can  lawfully  break  into 
a  man's  house  and  study  to  search  for  evidence  against  him.  This  would 
be  worse  than  the  Spanish  inquisition;  for  ransacking  a  man's  secret 
drawers  and  boxes,  to  come  at  evidence  against  him,  is  like  racking 
his  body  to  come  at  his  secret  thoughts.  The  warrant  is  to  seize  all 
the  plaintiff's  books  and  papers  without  exception,  and  carry  them 
before  Lord  Halifax.  What?  Has  a  secretary  of  state  a  right  to  see 
all  a  man's  private  letters  of  correspondence,  family  concerns,  trade 
and  business?  This  would  be  monstrous  indeed  I  and  if  it  were  lawful, 
no  man  could  endure  to  live  in  this  country.  In  the  case  of  a  search- 
warrant  for  stolen  goods,  it  is  never  granted,  but  upon  the  strongest 
evidence  that  a  felony  has  been  committed,  and  that  the  goods  are 
secreted  in  such  a  house;  and  it  b  to  seize  such  goods  as  were  stolen, 
not  all  the  goods  in  the  house;  but  if  stolen  goods  are  not  found  there, 
all  who  entered  with  the  warrant  are  trespassers.  .  .  . 

Counsel  for  the  Defendants,  I  am  not  at  all  alarmed,  if  this  power  b 
established  to  be  in  the  secretaries  of  state.  .  .  .  Supposing  the  practice 
of  granting  warrants  to  search  for  libels  against  the  state  be  admitted 
to  be  an  evil  in  particular  cases,  yet  to  let  such  libellers  escape,  who 
endeavour  to  raise  rebellion,  is  a  greater  evil.  •  •  •  After  time  taken  to 
consider. 

Lord  Camden,  Lord  Chief  Justice,  delivered  the  Judgment  of  the 
Court  for  the  plaintiff,  in  the  following  words:  This  record  hath  set 
up  two  defences  to  the  action,  on  both  of  which  the  defendants  have 
relied.  .  .  .  The  second  defence  stands  upon  the  legality  of  the  warrants; 
for,  this  being  a  justification  at  common  law,  the  officer  is  answerable 
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it  the  magistrate  has  no  jurisdiction.  .  .  .  The  great  question  upon 
the  justification  will  be,  whether  the  warrant  to  seize  and  carry  away 
the  plaintiff's  papers  is  lawful.  .  . 

This,  though  it  is  not  the  most  difficult,  is  the  most  interestmg 
question  in  the  cause;  because  if  this  point  should  be  determined  in 
favour  of  the  jurisdiction,  the  secret  cabinets  and  bureaus  of  every 
subject  in  this  kingdom  will  be  thrown  open  to  the  search  and  inspec- 
tion of  a  messenger,  whenever  the  secretary  of  state  shall  think  fit  to 
charge,  or  even  to  suspect,  a  person  to  be  the  author,  printer,  or  pub- 
lisher of  a  seditious  libel.  The  messenger,  under  this  warrant,  is  com- 
manded to  seize  the  person  described,  and  to  bring  him  with  his  papers 
to  be  examined  before  the  secretary  of  state.  In  consequence  of  this, 
the  house  must  be  searched;  the  lock  and  doors  of  every  room,  box  or 
trunk  must  be  broken  open;  all  the  papers  and  books  without  exception, 
if  the  warrant  be  executed  according  to  its  tenor,  must  be  seized  and 
carried  away;  for  it  is  observable,  that  nothing  is  left  either  to  the 
discretion  or  to  the  humanity  of  the  officer.  This  power  so  assumed  by 
the  secretary  of  state  is  an  execution  upon  all  the  party's  papers,  in 
the  first  instance.  His  house  is  rifled;  his  most  valuable  secrets  are 
taken  out  of  his  possession,  before  the  paper  for  which  he  is  charged  is 
found  to  be  criminal  by  any  competent  jurisdiction,  and  before  he  is 
convicted  either  of  writing,  publishing,  or  being  concerned  in  the 
paper.  ...  If  honestly  exerted,  it  is  a  power  to  seize  that  man's  papers 
who  is  charged  upon  oath  to  be  the  author  or  publisher  of  a  seditious 
libel;  if  oppressively,  it  acts  against  every  man  who  is  so  described  in 
the  warrant,  though  he  be  innocent.  It  is  executed  against  the  party, 
before  he  is  heard  or  even  summoned;  and  the  information,  as  well  as 
the  mformers,  is  unknown.  It  is  executed  by  messengers  with  or  with- 
out a  constable  (for  it  can  never  be  pretended,  that  such  is  necessary 
in  point  of  law)  in  the  presence  or  the  absence  of  the  party,  as  the 
messengers  shall  think  fit,  and  without  a  witness  to  testify  what  passes 
at  the  time  of  the  transaction;  so  that  when  the  papers  are  gone,  as 
the  only  witnesses  are  the  trespassers,  the  party  injured  is  left  without 
proof.  If  this  injury  falls  upon  an  innocent  person,  he  is  as  destitute 
of  remedy  as  the  guilty;  and  the  whole  transaction  is  so  guarded  against 
discovery,  that  if  the  officer  should  be  disposed  to  carry  off  a  bank- 
bill,  he  may  do  it  with  impunity,  since  there  is  no  man  capable  of 
proving  either  the  taker  or  the  thing  taken.  .  .  . 

Such  is  the  power,  and  therefore  one  should  naturally  expect  that 
the  law  to  warrant  it  should  be  clear,  in  proportion  as  the  power  is 
exorbitant.  .  .  .  The  great  end,  for  which  men  entered  into  society, 
was  to  secure  their  property.  That  right  is  preserved  sacred  and  incom- 
municable in  all  instances,  where  it  has  not  been  taken  away  or  abridged 
by  some  public  law  for  the  good  of  the  whole.  The  cases  where  this 
right  of  property  is  set  aside  by  positive  law,  are  various.  Distresses, 
executions,  forfeitures,  taxes,  &c.  are  all  of  this  description;  wherein 
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every  man  by  common  consent  gives  up  that  right,  for  the  sake  of 
justice  and  the  general  good.  By  the  laws  of  England,  every  invasion 
of  private  property,  be  it  ever  so  minute,  is  a  trespass.  No  man  can 
set  his  foot  upon  my  ground  without  my  license,  but  he  is  liable  to  an 
action,  though  the  damage  be  nothing:  which  is  proved  by  every 
declaration  in  trespass,  where  the  defendant  is  called  upon  to  answer 
for  bruising  the  grass  and  even  treading  upon  the  soil.  If  he  admits 
the  fact,  he  is  bound  to  shew  by  way  of  justification,  that  some 
positive  law  has  empowered  or  excu3^d  him.  ... 

Where  is  the  written  law  that  gives  any  magistrate  such  a  power? 
I  can  safely  answer,  there  is  none;  and  therefore  it  is  too  much  for  us 
without  such  authority  to  pronounce  a  practice  legal,  which  would  be 
subversive  of  all  the  comforts  of  society.  But  though  it  cannot  be 
maintained  by  any  direct  law,  yet  it  bears  a  resemblance,  as  was  urged, 
to  the  known  case  of  search  and  seizure  for  stolen  goods.  I  answer, 
that  the  difference  is  apparent.  In  the  one,  I  am  permitted  to  seize 
my  own  goods,  which  are  placed  in  the  hands  of  a  pubUc  officer,  till 
the  felon's  conviction  shall  intitle  me  to  restitution.  In  the  other, 
the  party's  own  property  is  seized  before  and  without  conviction,  and 
he  has  no  power  to  reclaim  his  goods,  even  after  his  innocence  is  cleared 
by  acquittal.  The  case  of  searching  for  stolen  goods  crept  into  the 
law  by  imperceptible  practice.  It  is  the  only  case  of  the  kind  that  is 
to  be  met  with.  .  .  .  Observe  too  the  caution  with  which  the  law  pro- 
ceeds in  this  singular  case.  There  must  be  a  full  charge  upon  oath  of 
a  theft  committed.  The  owner  must  swear  that  the  goods  are  lodged 
in  such  a  place.  He  must  attend  at  the  execution  of  the  warrant  to 
shew  them  to  the  officer,  who  must  see  that  they  answer  the  description. 
And,  lastly,  the  owner  must  abide  the  event  at  his  peril;  for  if  the  goods 
are  not  found,  he  is  a  trespasser;  and  the  officer  being  an  innocent 
person,  will  be  always  a  ready  and  convenient  witness  against  him. 
On  the  contrary,  in  the  case  before  us  nothing  is  described,  nor  dis- 
tinguished; no  charge  is  requisite  to  prove,  that  the  party  has  any 
criminal  papers  in  his  custody;  no  person  present  to  separate  or  select; 
no  person  to  prove  in  the  owner's  behalf  the  officer's  misbehavior. — 
To  say  the  truth,  he  cannot  easily  misbehave,  unless  he  pilfers;  for 
he  cannot  take  more  than  all.  .  .  . 

Lastly,  it  is  urged  as  an  argument  of  utility,  that  such  a  search  is  a 
means  of  detecting  offenders  by  discovering  evidence.  I  wish  some 
cases  had  been  shewn,  where  the  law  f orceth  evidence  out  of  the  owner's 
custody  by  process.  There  is  no  process  against  papers  in  civil  causes; 
it  has  been  often  tried,  but  never  prevailed;  nay,  where  the  adversary 
has  by  force  or  fraud  got  possession  of  your  proper  evidence,  there  is 
no  way  to  get  it  back  but  by  action.  In  the  criminal  law  such  a  proceed- 
ing was  never  heard  of;  and  yet  there  are  some  crimes,  such  for  instance 
as  murder,  rape,  robbery,  and  house-breaking,  to  say  nothing  of  forgery 
and  perjury,  that  are  more  atrocious  than  Ubelling;  but  oiur  law  has 
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provided  no  paper-search  in  these  cases  to  help  forward  the  conviction. 
Whether  this  proceedeth  from  the  gentleness  of  the  law  towards 
criminals,  or  from  a  consideration  that  such  a  powar  would  be  more 
pernicious  to  the  innocent  than  useful  to  the  public,  I  will  not  say.  .  .  . 
I  have  now  taken  notice  of  everything  that  has  been  urged  upon  the 
present  point;  and  upon  the  whole  we  are  all  of  opinion,  that  the  war- 
rant to  seize  and  carry  away  the  party 's  papers  in  the  case  of  a  seditious 
libel,  is  illegal  and  void. 

1059.  BoTD  9.  United  States.  (1885.  116  U.  S.  616,  6  Sup.  437.)  B&ai>- 
LET,  J.  .  .  .  The  practice  had  obtained  in  the  colonies  of  issuing  writs  of  assist- 
ance to  the  revenue  officers,  empowering  them,  in  their  discretion,  to  search  sus- 
pected places  for  smuggled  goods;  which  James  Otis  pronoimced  "the  worst 
instrument  of  arbitrary  power,  the  most  destructive  of  Knglish  liberty  and  the 
fundamental  principles  of  law,  that  ever  was  found  in  an  English  law  book 
since  they  placed  "the  liberty  of  every  man  in  the  hands  of  every  petty  officer. 
This  was  in  February,  1761,  in  Boston,  and  the  famous  debate  in  which  it  oc- 
curred was  perhaps  the  most  prominent  event  which  inaugurated  the  resist- 
ance of  the  colonies  to  the  oppressions  of  the  mother  country.  ' '  Then  and  there,' ' 
said  John  Adams,  "then  and  there  was  the  first  scene  of  the  first  act  of  opposi- 
tion to  the  arbitrary  claims  of  Great  Britain.  Then  and  there  the  child  Inde- 
pendence was  bom.''  These  things,  and  the  events  which  took  place  in  EngUmd 
immediately  following  the  argument  about  writs  of  assistance  in  Boston,  w^re 
fresh  in  the  memories  of  those  who  achieved  our  independence  and  established 
our  form  of  government. 

In  the  period  from  1762,  when  the  North  Briton  was  started  ^  London]  by 
John  Wilkes,  to  April,  1766,  when  the  House  of  Commons  passed  resolutions 
oondenmatory  of  general  warrants,  whether  for  the  seizure  of  persons  or  papers, 
had  occurred  the  bitter  controversy  between  the  English  government  and  IT^lkes, 
in  which  the  latter  appeared  as  the  champion  of  popular  rights,  and  was,  indeed, 
the  pioneer  in  the  contest  which  resulted  in  the  abolition  of  some  grievous 
abuses  which  had  gradually  crept  into  the  administration  of  public  affairs. 
Prominent  and  principal  among  these  was  the  practice  of  issuing  general  war- 
rants by  the  Secretary  of  State,  for  searching  private  houses  for  the  discovery 
and  seizins  of  books  and  papers  that  might  be  used  to  convict  th^  owner  of  the 
charge  of  hbel.  Certain  numbers  of  the  North  Briton,  particularly  No.  45,  had 
been  very  bold  in  denunciation  of  the  government,  and  were  esteemed 
heinously  Ubellous.  By  authority  of  the  secretary's  warrant  Wilkes's  house  was 
searched,  and  the  papers  were  indiscriminately  seized.  For  this  outrage  he  sued 
the  perpetrators  and  obtained  a  verdict  of  £1000  against  Wood,  one  of  the  party 
who  made  the  search,  and  £4000  against  Lord  Halifax,  the  Secretary  of  State 
who  issued  the  warrant. 

The  case  however  which  will  always  be  celebrated,  as  being  the  occasion  of 
Lord  Camden's  memorable  discussion  of  the  subject,  was  that  of  Entidc  p. 
Carrington  and  Three  Other  King's  Messengers,  reported  at  length  in  19 
Howell's  State  Trials,  1029.  The  action  was  trespass  for  entering  the  plaintiff's 
dwelling-house  in  November,  1762,  and  breaking  open  his  desks,  boxes,  &c., 
and  searching  and  examining  his  papers.  The  jury  rendered  a  special  verdict, 
and  the  case  was  twice  solenmly  argued  at  the  bar.  Lord  Cabidsn  pronounced 
the  judgment  of  the  Court  in  Michaelmas  Term^  1765,  and  the  law  as  expounded 
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by  him  has  been  regarded  as  settled  from  that  time  to  this,  and  his  great  judg- 
ment on  that  occasion  is  considered  as  one  of  the  landmarks  of  English  liberty. 
It  was  welcomed  and  applauded  by  the  lovers  of  liberty  in  the  colonies  as  well 
as  in  the  mother  country.  It  is  regarded  as  one  of  the  permanent  monuments  of 
the  British  Constitution,  and  is  quoted  as  such  by  the  English  authorities  on 
that  subject  down  to  the  present  time. 

1060.  CoNSTiTcnoN  OF  Illinois.  (1818,  Bill  of  Rights,  Art.  VIII,  f  7; 
1870,  Art.  II,  §  6.)    [Printed  arUe,  as  No.  1054.] 

Revised  Statutes.  (1874,  c.  38,  §i  372-375;  Rev.  St.  1846,  p.  292.)  Search 
Warrants,  i  1.  When  complaint  is  made  in  writing,  verified  by  affidavit,  to 
any  judge  or  justice  of  the  peace,  that  personal  property  (particularly  de- 
scribing the  same)  has  been  stolen,  embessled,  or  fraudulently  obtained  by  false 
tokens  or  pretences,  and  that  the  complainant  believes  that  it  is  concefded  in 
any  house  or  place  (particularly  describing  the  same),  the  judge  or  justice  of 
the  peace,  if  he  b  satisfied  that  there  is  reasonable  cause  for  such  belief,  shall 
issue  a  warrant  to  search  such  house  or  place  for  such  property. 

§  2.  Any  such  judge  or  justice  of  the  peace  may,  on  like  complaint  made  on 
oath,  issue  search  warrants,  when  satisfied  that  there  is  reasonable  cause,  in  the 
following  cases,  to-wit:  1.  To  search  for  and  seize  counterfeit  or  spurious  coin, 
forged  bank  notes  and  other  forged  instruments,  or  tools,  machinery  or  materials 
prepared  or  provided  for  making  either  of  them.  2.  To  search  for  and  seize 
books,  pamphlets,  ballads,  printed  papers  or  other  things  containing  obscene 
language,  or  obscene  prints,  pictures,  figures  or  descriptions,  manifestly  tending 
to  corrupt  the  morals  of  youth,  and  intended  to  be  sold,  loaned,  circulated  or 
distributed,  or  to  be  introduced  into  any  family,  school,  or  place  of  education. 
3.  To  search  for  and  seize  lottery  tickets,  or  materials  for  a  lottery,  unlawfully 
made,  provided  or  procured,  for  the  purpose  of  drawing  a  lottery.  4.  To  search 
for  and  seize  gaining  apparatus,  or  implements  used,  or  kept  and  provided  to  be 
used  in  unlawful  gaming,  in  any  gaming  house,  or  in  any  building,  apartment, 
or  place  resorted  to  for  the  purpose  of  unlawful  gaming 

§  3.  AH  such  warrants  shall  be  directed  to  the  sheriff  or  any  constable  of 
the  county,  commanding  such  officer  to  search  in  the  day  time  the  house  or  place 
where  the  stolen  property  or  other  things  for  which  he  is  required  to  search  are 
believed  to  be  concealed  (which  place  and  property,  or  things  to  be  searched 
for,  shall  be  particularly  designated  and  described  in  the  warrant),  and  to  bring 
such  stolen  property  or  other  things  when  found,  and  the  person  in  whose  pos- 
session they  are  found,  to  the  judge  or  justice  of  the  peace  who  issued  the  war- 
rant, or  to  some  other  judge  or  justice  of  the  peace,  or  court  having  cognizance 
of  the  case.  .  .  . 

§  4.  If  there  is  satisfactory  evidence  that  any  property  stolen,  embezzled,  or 
obtained  by  false  tokens  or  pretences,  or  that  any  of  the  other  things  for  which 
a  search  warrant  may  be  issued  by  the  provisions  of  this  act,  are  kept,  concealed, 
prepared  or  used  in  a  particular  house  or  place,  a  warrant  may  be  issued  by  two 
judges  or  justices  of  the  peace,  to  authorize  the  search  of  such  house  or  place  in 
the  night  time,  and  to  bring  the  property  or  things  described  in  the  warrant  or 
summons,  and  the  person  in  whose  possession  they  are  found,  before  either  of 
the  judges  or  justices  who  issued  the  warrant,  or  some  other  judge  or  justice  of 
the  peace  of  the  ooimty. 
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1061.    NEWBERRY  v.  CARPENTER 
Supreme  Court  of  Michioan.     1895 

107  Mich.  567,  65  N,  W,  630 

Mandamus  by  Hden  H.  Newberry,  trustee,  to  compel  William  L. 
Carpenter,  circuit  judge  of  Wayne  county,  to  vacate  an  order  impound- 
ing certain  property  belonging  to  relator,  for  use  as  exhibits  in  a  criminal 
cause.    Submitted  November  22,  1895.    Granted  December  24,  1895. 

The  facts  in  this  case  were  as  follows:  The  relator  was  the  owner  of  a 
large  building  in  the  city  of  Detroit,  occupied  by  a  printing  establish- 
ment and  other  business  enterprises.  A  large  number  of  persons  were 
employed  in  it.  A  steam  engine  and  boilers  were  used  in  heating  the 
building,  and  situated  in  the  basement.  On  November  6,  1895,  one  or 
both  of  the  boilers  exploded,  completely  wrecking  the  building,  causing 
the  death  of  37  persons,  and  injury  to  others.  It  was  claimed  by  the 
prosecutor  of  the  county  that  one  Thompson,  the  engineer,  caused  the 
explosion  by  his  criminal  negligence  in  the  management  of  the  engine 
and  boilers,  and  was  therefore  guilty  of  manslaughter.  An  indictment 
was  promptly  returned  by  the  grand  jury  against  him,  charging  him 
with  that  crime.  Immediately  after  the  explosion,  the  police  department 
of  the  city  of  Detroit  took  possession  of  the  building,  and  removed  the 
debris  and  the  bodies  of  those  killed.  On  November  16th  the  prose- 
cuting attorney  appeared  before  one  of  the  circuit  judges  of  the  county 
of  Wayne,  and  upon  his  verbal  statement,  without  any  sworn  petition 
or  affidavit,  the  following  order  was  made: 

"On  motion  of  O.  F.  Hunt,  assistant  prosecuting  attorney,  and  after  hearing 
argument  of  H.  E.  Boynton  and  Otto  Kirchner,  friends  of  the  Coiut  therein, 
it  is  ordered  that  the  steam  engine,  boiler  or  boilers,  and  materials  surrounding 
the  same,  and  now  upon  the  premises  known  as  45  and  47  Lamed  Street,  west, 
be  and  the  same  are  ordered  into  the  custody  of  the  police  department  of  the  city 
of  Detroit  as  exhibits  in  said  cause:  the  same,  however,  not  to  be  removed  from 
said  premises.  This  order  to  remain  in  force  only  until  the  decision  of  a  motion 
for  injunction  now  pending  before  Judge  Lilubridge,  and  subject  to  the  terms  of 
an  order  this  day  made  by  him." 

The  relator  moved  to  vacate  this  order,  which  the  Court  refused,  and 
the  object  of  this  proceeding  is  to  set  aside  that  order. 

Wells,  AngeU,  Boynton  &  McMillan  {Otto  Kirchner,  of  counsel,) 
for   relator. 

Allan  H,  Frazer,  Prosecuting  Attorney,  and  Omumd  F,  Hunt, 
Assistant  Prosecuting  Attorney  (John  6.  Hawley,  of  counsel),  for 
respondent. 

Grant,  J.  [after  stating  the  case  as  above],  .  .  The  broad  daim 
of  the  learned  prosecutor  is  that  the  courts  possess  the  power,  upon 
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his  motion,  to  enter  upon  the  premises  of  private  persons,  and  seize 
any  property  which  may,  in  his  judgment,  have  any  bearing  upon  a 
crime  with  which  another  is  charged.  If  the  order  in  this  case  be  sus- 
tained, it  results  in  holding  that  a  citizen's  team,  with  which  he  earns 
a  livelihood,  may  be  seized  by  the  police*  authorities  because  the  prose- 
cutor beUeves  that  such  team  was  used  by  an  alleged  criminal  in  the 
commission  of  a  crime.  If  A  be  arrested,  charged  with  arson  in  the 
burning  of  B  's  house,  and  there  be  some  evidence  in  the  house  believed 
to  connect  A  with  the  crime,  the  police  authorities  may  seize  and  hold 
possession  of  the  house  for  months,  and  until  the  trial,  and  prevent 
the  owner  from  rebuilding.  So,  under  like  circumstances,  a  manu- 
facturer might  be  deprived  of  the  possession  of  his  property  necessary 
for  the  successful  carrying  on  of  his  business.  Other  illustrations  will 
readily  suggest  themselves.  The  power  is  certainly  an  extraordinary 
one,  and  those  who  assert  it  ought  to  be  able  to  find  some  common  or 
statute  law  authorizing  it.  The  exercise  of  power  no  more  arbitrary 
than  this  has  caused^evolutions. 

Ihe  learned  prosecutor  cites  the  following  authorities  in  support 
of  his  contention:  Whart.  Cr.  PI.  &  Prac.  §  60;  1  Bish.  New  Cr.  Ptoc. 
§§  210,  211.  .  .  .  These  authorities  do  not  even  hint  at  such'an  arbi- 
trary and  broad  power.    The  citation  in  Wharton  says  only  that 

• 

"those  arresting  a  defendant  are  bound  to  take  from  his  person  any  articles 
which  may  be  of  use  as  proof  in  the  trial  of  the  offence  with  which  the  defendant  is 
charged." 

The  citation  from  Bishop  goes  no  further.  ...  In  my  judgment,  no 
case  cited  in  the  opinion  of  my  brother,  the  chief  justice,  sustains 
the  power  here  asserted.  In  Closson  v.  Morrison,  47  N.  H.  482, 
the  property  was  taken  from  the  person  of  the  respondent,  and 
was  levied  upon  by  attaching  creditors  while  in  the  hands  of  the 
sheriff;  the  decision  quotes  the  statute  of  that  State  authorizing  search 
and  seizure,  and  maintains  the  right  of  the  officer  to  take  weapons  from 
the  prisoner,  and  also  money  or  other  articles  of  value  found  upon  him, 
by  means  of  which,  if  left  in  his  possession,  he  might  procure  his  escape. 
Commercial  Exchange  Bank  v.  McLeod,  65  Iowa,  665,  is  a  similar  case, 
where  the  property  of  the  prisoner  taken  from  his  person  upon  arrest, 
was  attached  in  the  hands  of  the  officer.  In  Langdon  v.  People,  133 
111.  382,  the  property  seized  was  a  forged  official  certificate.  It  was 
held  not  to  be  private  property,  and  was  seized  upon  a  search  warrant 
made  upon  due  complaint.  .  . 

The  people  of  this  State,  through  their  Legislature,  have  made  ample 
provisions  for  the  seizure  of  property  in  criminal  cases,  and  they  are 
summarized  as  follows:  (1)  Personal  property  stolen,  embezzled,  or 
obtained  by  false  pretences;  (2)  counterfeit,  or  spurious  coin,  forged 
bank  notes,  or  other  forged  instruments,  or  any  tools,  machines,  or 
other  materials  provided  or  prepared  for  making  them;  (3)  obscene 
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matter;  (4)  lottery  tickets;  (5)  gaming  apparatus.  Section  9619, 
2  How.  Stat,  provides  what  shall  be  done  with  the  articles  so  seized. 
These  statutes  are  declaratory  of  the  legislative  will  upon  the  subject 
of  search  and  seizure,  and  cannot  be  extended  by  the  courts  to  include 
the  right  to  enter  the  inclosures  of  private  citizens,  and  seize  their 
lawful  property,  to  be  held  as  evidence  against  alleged  criminals.  .  .  . 
Justice  Cooley  says: 

''The  only  lawful  mode  of  making  search  upon  one's  premises  is  under  the  com- 
mand of  search  warrants,  and  these  are  allowed  to  discover  stolen  or  smuggled 
goods,  or  implements  of  gaming,  and  in  a  few  other  cases,  for  which  provision 
must  be  found  in  the  statutes.  The  authority  to  issue  them  is  liable  to  great 
abuses,  and  the  law  is  justly  strict  regarding  their  requirements."  Cooley, 
Torts,  295.  .  .  . 

The  order  of  the  circuit  judge  was  without  authority  of  law,  and 
must  be  set  aside.  The  writ  will  issue.  Long,  Montgomery,  and 
Hooker,  JJ.,  concurred  with  Grant,  J. 

McGrath,  C.  J.  (dissenting). ...  It  is  contended  on  behalf  of  relator 
that  there  is  no  warrant  in  law  for  the  order  of  the  circuit  judge.  .  .  . 
The  right  of  an  officer  to  pursue  a  fleeing  criminal  in  and  upon  my  prem- 
ises, and  into  my  dwelling,  does  not  depend  upon  the  statute.  There 
is  no  statute  which  authorizes  an  officer  to  take  from  a  prisoner  such 
evidence  of  guilt  as  may  be  found  on  the  person, — the  bloody  knife,  the 
revolver  with  an  empty  chamber,  garments  stained  with  blood,  the 
shoe  or  boot  which  fits  the  track,  the  coat  with  the  missing  button, 
the  knife  with  the  broken  blade,  the  hat  foupd  at  the  scene  of  the  crime. 
Such  taking  and  use  do  not  violate  the  rule  that  the  prisoner  shall  not 
be  compelled  to  furnish  evidence  against  himself.  It  is  not  only  the 
right,  but  the  duty,  of  an  officer  making  an  arrest  to  take  from  the 
prisoner,  not  only  stolen  goods,  but  any  articles  which  may  be  of  use 
asproof  in  the  trial  of  the  offence  with  which  the  prisoner  is  charged.  .  •  . 

This  right  of  sequestration  is  plain,  notwithstanding  the  property 
may  be  claimed  by  a  third  party;  and  stolen  goods  may  be  held  as 
against  the  owner,  if  necessary  for  use  as  evidence,  however  clear  the 
title  of  the  claimant  may  be.  Ex  parte  Hum,  92  Ala.  1Q2;  Closson  v. 
Morrison,  47  N.  H.  482;  Commercial  Exchange  Bank  v.  McLeod,  65 
Iowa,  665;  Woolfolk  v.  State,  81  Ga.  551.  ...  It  is  not  the  fact  that 
there  is  a  contest  over  the  ownership  of  stolen  goods  that  gives  the 
people  the  right  to  retain  them,  but  rather  that  they  are  of  the  res 
gestae  and  evidential.  The  prisoner's  consent  does  not  give  the  owner 
the  right  of  possession,  as  against  the  people.  The  right  to  the  possession 
and  enjoyment  of  property  must  be  subordinated  to  the  law  of  over- 
ruling necessity.  It  is  subject  to  the  necessary  burdens  and  restrictions 
imposed  by  the  general  police  power  of  the  State,  in  order  to  secure  the 
general  comfort,  health,  security,  and  protection  of  the  citizen.  The 
limitations  upon  the  police  power  and  its  execution  do  not  embrace 
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such  reasonable  judicial  orders  as  may  be  found  necessary,  in  the 
course  of  the  administration  of  the  criminal  law,  for  the  detention  of 
witnesses  and  the  preservation  of  evidence.  Police  officers  must  be 
given  a  reasonable  latitude  in  the  piumiit  of  offenders,  the  detection 
of  crime,  and  the  collection  of  evidence;  and  the  courts  vested  with 
jurisdiction  to  try  such  offenders  must  be  allowed  to  exercise  a  reason- 
able discretion  respecting  the  preservation  of  the  evidence  of  crime 
in  matters  before  them.  The  principle  of  the  rule  that  permits  the 
traveller  upon  the  highway  to  go  upon  the  abutting  land  when  the 
highway  is  impassable;  that  permits  entry  upon  my  premises  in  case 
of  fire,  and  the  destruction  of  my  property,  if  deemed  necessary  to 
stay  the  conflagration;  that  permits  the  inspector  to  enter  my  close, 
extends  to  measures  necessary  for  the  prevention  of  crime,  the  detection, 
pursuit,  and  arrest  of  offenders,  and  the  preservation  of  criminating 
evidence.  All  are  matters  not  alone  of  individual  interest,  but  of 
public  concern.  ...  It  cannot  be  said  that  the  court  would  not  have 
the  power,  had  it  been  found  necessary,  to  compel  witnesses  to  give 
sureties  for  their  appearance,  or  to  commit  them. on  refusal  so  to  do. 
If  this  be  true,  can  it  be  seriously  contended  that  this  exploded 
boiler  cannot  be  impounded?  ...  It  frequently  happens  that  animals 
affected  with  infectious  diseases  are  killed  by  the  public  authorities 
to  prevent  the  spread  of  the  disease;  and  if  the  poor  man's  team  had 
been  stolen,  and  taken  from  the  thief,  the  necessity  for  its  use  would 
not  necessarily  determine  the  owner's  right  to  its  possession.  If,  in 
a  partially  burned  building,  there  were  found  a  package  of  combustible 
material  saturated  with  kerosene,  would  there  be  any  question  of  the 
right  of  the  authorities  to  take  and  preserve  the  package  for  use  als 
evidence? 

The  cases  of  Entick  v.  Carrington,  19  How.  St.  Tr.  1029  [supra, 
No.  1058];  Boyd  v.  U.  S.  [supra,  No.  1059],  and  Potter  v,  Beal,  49 
Fed.  793,  —  are  cases  of  paper  searches  and  seizures.  .  .  .  These  cases 
do  not  hold  that  all  searches  and  seizures  are  unreasonable.  They  do 
hold  that  the  invasion  of  the  privacy  of  one's  home,  and  the  seizure 
of  private  papers  and  documents,  is  an  unreasonable  search  and 
seizure,  and  is  within  not  only  the  article  of  the  Constitution  prohibit- 
ing unreasonable  searches  and  seizures,  but  also  the  article  that  no 
person  shall  be  compelled  to  give  evidence  against  himself.  .  .  .  Illus- 
trations of*  what  might  be  readily  held  to  be  unreasonable  seizures 
could  be  multiplied  without  effort,  but  they  would  be  without  force. 
The  prohibition  is  against  unreasonable  seizures,  and  all  seizures  are 
not  regarded  as  unreasonable.  The  question  here  is  whether  this  is  an 
unreasonable  seizure.  .  .  . 

The  writ  should  be  denied. 
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Section  £.  Action  under  a  Valid  Warrant 

(a)    Mistake  as  to  Person  ob  Pbopebty 

1062.  Anon.  A  TreaHse  Concerning  Trespasses  Vi  et  Armis.  (1704.  p.  107.) 
...  A  capias  issues  against  J.  G.  of  Dale,  Gent.,  and  there  are  two  of  the  same 
name  and  mystery  within  the  same  village;  the  sheriff  at  his  peril  ought  to 
take  him  which  is  sued.    Brooke,  Tit.  Faux  Imprisonment,  PI.  19,  11  H.  4.  91. 

1063.    McMAHAN  v.  GREEN 
Supreme  Court  of  Vermont.     1861 

34  Vt.  69 

Trespass  for  assault  and  battery  and  false  imprisonment.  The 
facts  sufficiently  appear  in  the  opinion  of  the  court.  The  court  at  the 
January  Term,  1861,  Pierpont,  J.,  presiding,  directed  a  verdict  for 
the  defendant,  to  which  the  plaintiff  excepted. 

Thrall,  for  the  plaintiff. 

Everts,  for  the  defendant. 

Aldis,  J.  The  plaintiff  was  arrested  by  William  Edgerton,  a  deputy- 
sheriff,  upon  a  warrant  issued  against  John  McManus  for  an  assault 
with  the  intent  to  commit  rape.  The  defendant  was  required  by  the 
officer  to  assist  him  in  making  the  arrest,  and  in  obedience  to  such 
command  he  accompanied  the  officer  in  making  the  arrest  and  in  com- 
mitting the  plaintiff  to  prison.  The  plaintiff's  name  is  John  McMahan 
instead  of  John  McManus,  and  upon  this  ground  he  claims  that  the 
warrant  was  void,  against  him,  and  that  the  defendant  is  liable  to  an 
action  of  trespass  and  false  imprisonment  in  thus  assisting  the  officer. 

1.  When  a  warrant  or  other  process  is  regular  on  its  face  it  protects 
the  officer  who  does  what  it  enjoins.  He  is  not  required  to  investigate 
the  proceedings  anterior  to  the  warrant  to  see  that  they  are  regular 
and  valid.  But  in  civil  cases,  where  there  is  misnomer  in  mesne  process, 
which  has  not  been  waived,  though  it  be  executed  upon  the  person 
against  whom  it  was  intended,  the  officer  will  be  liable  in  trespass. 
Thus  in  Shadgett  v,  Clipson,  8  East,  328,  where  "  Josiah"  Shadgett  was 
arrested  upon  process  against  him  by  the  name  of  "John,"  the  officer 
was  held  liable  in  an  action  for  false  imprisonment;  the  Coyft  said  that 
process  ought  to  describe  the  party  against  whom  it  is  meant  to  be 
issued;  and  the  arrest  of  one  person  cannot  be  justified  under  a  writ 
sued  out  against  another.  .  .  . 

2.  No  case  has  fallen  under  our  notice  where  the  same  rule  has  been 
applied  to  process  in  strictly  criminal  cases.  There  seem  to  be  some 
reasons  why  it  should  not  be  so  applied.  The  facility  with  which 
criminals  pass  from  one  part  of  the  country  to  another,  where  they  are 
wholly  unknown,  the  various  names  by  which  they  pass,  and  the 
difficulty  of  ascertaining  their  true  names,  especially  of  foreigners. 
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French  and  German,  whose  names  would  be  likely  to  be  misunderstood 
and  misspelled,  and  the  importance  of  promptly  arresting  them,  and, 
to  that  end,  of  protecting  officers  in  so  doing  would  seem  to  furnish 
some  reasonable  grounds  for  adjudging  that  when  the  person  who  is 
really  meant  is  arrested,  though  by  a  wrong  name,  such  slight  error, 
so  harmless  and  so  easily  rectified,  ought  not  to  subject  the  officer  to 
a  suit.  Should  such  an  exception  be  sustained,  it  could  only  be  probably 
where  the  name  was  unknown  or  concealed  or  falsely  given,  and  the 
true  party  against  whom  the  process  was  issued  had  been  arrested. 
In  such  case  perhaps  the  mythical  John  Doe,  who  appears  here  in  the 
complaint,  might  properly  be  held  to  represent,  the  true  name  of  the 
respondent. 

3.  But  it  is  not  necessary  to  settle  that  point,  as  there  is  another 
which  is  decisive  of  this  case.  Sheriffs  and  other  officers  are  by  statute 
empowered  to  require  suitable  aid  in  the  execution  of  their  office  in 
apprehending  criminals.  Comp.  Stat.  chap.  13,  sec.  11.  When  the 
defendant  was  called  upon  by  the  sheriff  in  this  case  to  assist  him  in 
arresting  the  plaintiff,  he  was  not  at  liberty  to  refuse.  Nor  could  he 
demand  of  the  sheriff  an  inspection  of  the.  warrant  under  which  he 
was  acting,  in  order  to  see  by  what  authority  he  was  proceeding,  and 
whether  in  his  judgment  it  would  be  safe  to  assist  him.  It  was  enough 
that  he  was  the  sheriff  (or  deputy  sheriff),  a  known  public  officer,  who 
called  on  him  for  aid  in  the  execution  of  his  office;  it  was  his  business 
to  yield  immediate  obedience  to  the  demand.  The  nature  of  the  case 
requires  that  there  should  be  no  delay  in  rendering  the  requisite  assist- 
ance; no  nice  inquiries  into  the  written  authority  of  the  sheriff  to  do 
what  he  is  doing.  It  is  sufficient  that  the  officer  asks  for  aid  in  a  matter 
in  which  he  has  by  law  a  right  to  ask  for  aid,  and  that  he  is  a  known 
public  officer.  The  person,  who  is  thus  called  on,  is  protected  by  the 
call  from  being  sued  for  rendering  the  requisite  assistance.  If  the 
officer  has  no  warrant,  or  authority  that  will  justify  him,  he  may  be 
liable  as  a  trespasser;  but  the  person  who  is  called  \^^n  for  aid,  having 
no  means  of  knowing  what  the  warrant  is  by  which  the  officer  acts, 
and  who  relies  upon  the  official  character  and  call  of  the  sheriff  as  his 
security  for  doing  what  is  required,  is  clearly  entitled  to  protection 
against  suits  by  the  person  arrested.  ...  In  civil  cases  merely,  the 
sheriff  having  no  authority  to  call  for  such  aid,  when  there  is  no  breach 
of  the  peace  or  other  criminal  offence,  the  persons  who  interfere  and  aid 
the  officers  are  said  to  be  liable.  Archibald's  Practice,  853.  But  that 
would  not  affect  this  case,  as  it  was  for  the  arrest  of  a  criminal.  On 
this  subject  see  also  9  A.  &  E.  840,  846;  1  B.  &  Aid.  652;  7  B.  &  C. 
486;  3  Dowl.  678,  Finch  v,  Cocken. 

Judgment  affirmed. 
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1064.   BLOCKER  v.  CLARK 
SuPBEifE  Court  of  Geobgia.    1906 

126  Ga,  484,  54  S.  E.  1022 

Action  for  false  imprisonment.  Before  Judge  Eve.  City  Court 
of  Richmond  county.  January  2,  1906.  Charles  Blocker  brought 
his  action  against  John  W.  Clark,  alleging  that  the  defendant  was 
the  sheriff  of  Richmond  county;  that  H.  C.  Hall  made  an  affidavit 
that  Charles  Blocker  had  committed  the  offence  of  simple  larceny, 
and  on  this  affidavit  a  warrant  was  issued  for  the  arrest  of  Charles 
Blocker  and  placed  in  the  hands  of  Clark,  and  by  him  turned  over  to 
his  deputy  for  execution.  On  the  warrant  appeared  the  following 
memoranda:  "Weighs  about  160  pounds;  brown  skin;  five  feet,  ten 
inches,  farm  hand;  lives  in  Tutt's  Extension,  on  Woodlawn  Road." 
On  this  warrant  the  deputy  arrested  the  plaintiff.  At  the  time  of  the 
arrest  the  plaintiff  denied  that  he  had  committed  the  offence  charged 
in  the  warrant,  and  protested  that  he  was  not  the  person  for  whom  the 
warrant  was  issued.  Notwithstanding  this  denial  and  protest,  plaintiff 
was  taken  into  custody,  and  the  deputy  refused  to  carry  him  before 
a  judicial  officer,  but  lodged  him  in  jail,  where  he  remained  for  four 
days.  It  is  alleged  that  the  plaintiff  did  not  answer  the  description 
set  forth  in  the  memoranda,  in  that  he  was  six  feet  three  inches  high, 
and  was  distinctly  black,  that  he  had  not  worked  on  a  farm  for  ten 
years  or  more,  but  worked  as  a  fireman  for  an  oil  company  in  the  city 
of  Augusta,  and  that  he  did  not  live  and  had  never  lived  in  Tutt's 
Extension,  but  in  the  city  of  Augusta  some  distance  from  that  place, 
Tutt's  Extension  being  outside  the  city  in  the  village  of  Harrison ville, 
about  a  half  mile  distant  from  his  place  of  residence.  Upon  being 
released  from  jail  plaintiff  reported  to  his  employer,  who  told  him  that 
his  place  had  been  filled,  as  he  thought  he  had  gone  to  the  chain-gang. 
He  had  been  unable  to  secure  work  as  remunerative  as  that  which  he 
had  at  the  time  of  his  arrest.    Damages  were  laid  in  the  sum  of  $500. 

The  defendant  filed  an  answer,  in  which  he  admitted  that  the  arrest 
had  been  made  by  his  deputy,  but  denied  that  the  defendant  protested 
his  innocence,  etc.  The  statement  as  to  the  remark  of  his  former 
employer  was  also  denied.  The  answer  further  alleged  that  it  was  the 
duty  of  the  defendant  to  execute  all  legal  warrants  placed  in  his  hands, 
and  that  the  warrant  was  in  all  respects  regular.  He  placed  it  in  the 
hands  of  his  deputy,  and  the  plaintiff  bore  the  same  name  as  the  person 
charged  in  the  warrant,  and  the  deputy  making  the  arrest  acted  in 
good  faith  and  with  reasonable  diligence  and  caution.  .  •  . 

The  jury  returned  a  verdict  for  the  defendant, 

William  H.  Fleming,  for  plaintiff. 

Joseph  B.  &  Bryan  Cuming  and  0,  M,  Beasley,  for  defendant. 
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CoBBy  p.  J.  (after  stating  the  f brewing  facts).  It  is  absolutely 
essential  to  the  validity  of  a  warrant  that  the  person  to  be  arrested 
should  be  identified  by  the  terms  of  the  warrant.  The  usual  method 
of  identifying  the  person  to  be  arrested  is  by  the  insertion  therein  of 
his  name.  It  is  not,  however,  indispensable  that  the  name  of  the  person 
to  be  arrested  should  appear  in  the  warrant,  for  a  warrant  may  be 
valid  although  it  may  not  contain  the  name  of  the  person  whose  arrest 
is  directed.  But  if  the  warrant  does  not  contain  the  name,  it  must 
contain  sufficient  data  to  identify  the  person  to  be  arrested  thereunder; 
iJiis  may  be  done  by  stating  his  occupation,  his  personal  appearance, 
peculiarities,  place  of  residence,  or  other  means  of  identification. 

1.  When  the  warrant  contains  the  name  of  the  persoii,  the  officer 
executing  the  same  must  rely  upon  the  name  alone,  and  cannot  justify 
the  arrest  of  a  party  whose  name  is  other  than  that  appearing  in  the 
warrant,  even  though  he  is  the  person  intended.  Voorhees  on  Arrest, 
§§  39-40.  A  warrant  issued  against  John  Doe,  "  the  person  carrying  off 
the  cannon,"  was  held  not  to  justify  the  arrest  of  Levi  Mead,  although 
he  was  taken  in  the  act  of  carrying  off  the  cannon,  and  was  the  person 
intended.  Mead  v.  Hawse,  7  Cowen,  332.  A  warrant  issued  for  Robert 
J.  Williams  was  executed  by  arresting  Spencer  Riley,  and  it  was  held 
that  all  concerned  in  the  arrest  were  trespassers,  although  Robert  J. 
Williams  and  Spencer  Riley  were  one  and  the  same  person;  in  such 
cases  it  is  incumbent  upon  the  officer  seeking  to  justify  the  arrest  to 
show  that  the  person  was  as  well  known  by  the  one  name  as  by  the 
other.  Johnson  v.  Riley,  13  6a.  97,  137.  See  also  cases  cited  in  note 
to  Eames  v.  State,  44  Am.  Dec.  291.  A  warrant  was  issued  against 
John  Hoye,  and  Richard  Hoye  was  arrested  thereunder;  the  officer  was 
held  liable  for  plaintiff's  imprisonment,  notwithstanding  it  appeared 
that  Richard  Hoye  was  the  person  against  whom  the  warrant  was 
intended  to  issue.  Hoye  v.  Busch,  29  E.  C.  L.  649,  1  M.  &  G.  775. 
See  abo  West  v.  Cabell,  153  U.  S.  78.  .  .  .  It  will  thus  be  seen  that  an 
officer  arresting  one  not  bearing  the  name  set  forth  in  the  warrant 
acts  at  his  peril,  and  will  be  held  liable  as  a  trespasser,  even  though 
the  person  actually  arrested  was  the  person  intended  to  be  charged, 
unless  he  makes  it  appear  that  such  person  was  as  well  known  by  the 
name  appearing  in  the  warrant  as  by  the  other  name  which  he  bore.  .  .  . 
If  the  person  named  therein  is  arrested,  the  officer  is  justified  in  making 
the  arrest,  notwithstanding  it  may  thereafter  appear  that  the  person 
arrested  was  not  the  person  intended,  and  that  a  mistake  was  made 
in  the  name  inserted  in  the  warrant.  The  prosecutor  who  made  a 
mistake  as  to  the  name  might  be  liable  to  the  person  unlawfully  arrested, 
but  the  officer  would  be  blameless.  The  officer  may  take  into  consider- 
ation any  information  that  he  may  receive  outside  of  the  terms  of  the 
warrant,  in  order  to  locate  the  person  named  therein,  but  his  duty 
at  last  is  to  arrest  the  person  named. 

The  memoranda  in  the  present  case  were  not  part  of  the  warrant; 
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and  if  the  officer  had  arrested  a  person  of  the  exact  description  contained 
in  the  memoranda,  he  would  have  been  a  trespasser,  if  that  person 
did  not  bear  the  name  of  Charles  Blocker,  and  was  not  well  known  by 
that  name.  If  the  memoranda  had  been  a  part  of  the  warrant,  the 
officer  would  have  been  a  trespasser  in  following  the  memoranda  in 
making  the  arrest,  if  the  person  arrested  was  not  named  Charles 
Blockar.  .  .  . 

2.  If  there  be  two  or  more  persons  of  the  same  name  within  the 
bailiwick,  the  officer  must  make  diligent  inquiry  as  to  the  identity  of 
the  person  named  in  the  warrant;  and  if  he  make  such  inquiry  and 
arrest  a  person  of  that  name  in  good  faith,  bdieving  he  is  the  person 
nanved  in  the  warrant,  the  officer  is  also  protected.  If  there  has  been 
a  mistake  made  as  to  the  name  in  the  warrant,  and  the  prosecutor  is 
responsible  for  such  mistake,  the  prosecutor  might  be  liable,  but  the 
officer  would  be  blameless.  We  are  aware  of  the  importance  of  the 
question  involved  as  to  the  responsibility  of  an  officer  executing  a 
warrant  where  there  are  two  or  more  persons  bearing  the  name  stated 
in  the  warrant.  If  it  should  be  held  that  the  officer  is  protected  when 
he  acts  in  good  faith,  although  the  wrong  person  may  be  arrested, 
cases  will  arise  where  a  person  who  is  innocent  will  be  deprived  of  his 
liberty,  and  will  have  no  redress  for  the  wrong.  On  the  other  hand, 
if  it  is  held  that  the  officer  acts  at  hb  peril,  the  administration  of  the 
law  through  the  execution  of  warrants  is  impeded,  and  criminals  may 
escape  on  account  of  the  timidity  or  caution  of  the  officers.  We  are 
aware  that  the  rule  that  the  officer  in  such  cases  acts  at  his  peril  has 
been  laid  down  by  courts  of  respectable  standing;  but  we  think  that 
the  rule  of  good  faith  is  more  consonant  with  our  system.  ...  If  good 
faith  will  protect  an  officer  who  deprives  a  citizen  of  his  liberty  under 
a  void  warrant,  it  would  seem  for  a  stronger  reason  that  it  should 
protect  an  officer  who  is  armed  with  a  valid  warrant,  and  who  after 
exercising  due  diligence,  acting  in  perfect  good  faith,  makes  a  mistake 
as  to  the  identity  of  the  person  named  in  the  warrant.  .  .  . 

Judgment  reversed  on  other  grounds.  All  the  Justices  concur,  ex- 
cept Fish,  C.  J.,  absent. 


1065.  Chableb  Viner.  A  General  AbridffmerU  of  Law  and  EquUy.  ''Tres- 
pass.'' (2d  ed.,  1793,  vol.  XX,  p.  457.)  ...  If  a  bailiff  of  a  court,  upon  sum- 
mons to  him  directed,  attaches  the  party  by  the  goods  of  another  man,  trespass 
lies  against  him;  for  he  ought  to  take  conusance  of  the  goods  of  the  party.  (11 
H.  IV,  91.)  .  .  .  The  same  law  if  a  sheriff  upon  an  execution  takes  the  goods 
of  a  stranger.    (11  H.  IV,  90  b.) 

1066.  Com.  t^.  Kbnnard.  (1829.  8  Pick.  133.)  Parksr,  C.  J.  ...  In  case 
of  a  seizure  or  an  attachment  by  an  officer,  who  comes  to  take  them  on  a  precept 
against  another  person  who  has  no  right  or  interest  in  the  goods,  the  officer  in 
such  case  would  be  a  trespasser;  for  he  does  not  act  under  any  precept  against 
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such  owners,  nor  is  he  commanded  to  take  their  goods.  Actions  of  trespass 
against  officers  thus  transgressing  are  among  the  most  common  actions  in  our 
courts,  and  they  depend  upon  the  same  principle  as  actions  of  assault  and  bat- 
tery, or  false  imprisonment,  by  one  who  is  arrested  on  a  writ  or  warrant  against 
another  person.  In  such  case  there  is  no  authority  for  the  arrest,  and  the  person 
makmg  it,  whether  by  mistake  or  design,  is  a  mere  trespasser.  And  the  same 
facts  which  would  sustain  an  action  of  trespass  by  the  person  arrested,  will 
justify  any  resistance  which  may  be  necessary  to  defend  his  personal  Uberty, 
short  of  injurious  violence  to  the  officer. 

We  cannot  distinguish  between  an  officer  who  assumes  to  act  under  a  void 
precept,  and  a  stranger  who  should  do  the  same  act  without  any  precept;  for  a 
oonrnuuid  to  arrest  the  person  or  seize  the  goods  of  B,  is  no  authority  against  the 
person  or  goods  of  A.  And  an  officer  without  a  precept  is  no  officer  in  the  par- 
ticular case  in  which  he  so  undertakes  to  act.  The  officer  must  judge  at  his 
peril  in  regard  to  the  person  against  whom  he  is  commanded  to  act.  This  is 
said  to  be  hard,  but  it  is  a  hardship  resulting  from  the  voluntary  assumption  of 
a  hazardous  office,  and  considering  that  in  all  cases  of  doubt  the  officer  may  re- 
quire indenmity  before  he  executes  his  precept,  the  hardship  is  imaginary. 

1067.     BUCK  V.  COLBATH 
Supreme  Court  of  the  United  States.    1865 

ZWaH,    334 

CoLBATH  sued  Buck  m  one  of  the  State  courts  of  Minnesota,  in  an 
action  of  trespass  for  taking  goods.  Buck  pleaded  in  defence,  that  he 
was  marshal  of  the  United  States  for  the  District  of  Minnesota,  and 
that  having  in  his  hands  a  writ  of  attachment  against  certain  parties 
whom  he  named,  he  levied  the  same  upon  the  goods,  for  taking  which 
he  was  now  sued  by  Colbath.  But  he  did  not  aver  that  they  were  the 
goods  of  the  defendants  in  the  writ  of  attachment.  On  the  trial, 
Colbath  made  proof  of  his  ownership  of  the  goods,  and  Buck  relied 
solely  on  the  fact  that  he  was  marshal  and  held  the  goods  under  the 
writ  in  the  attachment  suit.  The  Court  refused  toi  instruct  the  jury 
that  the  defence  thus  set  up  was  a  sufficient  one;  and  the  plaintiff  had 
a  verdict  and  judgment.  This  judgment  was  affirmed  on  error  in  the 
Supreme  Court  of  Minnesota,  and  the  defendant  brought  the  case 
here  under  the  25th  section  of  the  Judiciary  Act.  •  .  . 

Mr.  Peckman,  for  the  marshal,  plaintiff  in  error.  .  .  . 

Mr.  Carlisle,  contra,  for  Colbath,  defendant  in  error.  .  .  . 

Mr.  Justice  Miller  delivered  the  opinion  of  the  Court.  .  .  .  How 
far  the  Courts  are  bound  to  interfere  for  the  protection  of  their  own 
officers,  is  a  question  not  discussed  in  the  case  of  Freeman  v.  Howe 
(24  How.  450),  but  which  demands  a  passing  notice  here.  In  its 
consideration,  however,  we  are  reminded  at  the  outset,  that  property 
may  be  seized  by  an  officer  of  the  court  under  a  variety  of  writs,  orders, 
or  processes  of  the  court.  For  our  pres^it  purpose,  these  may  be 
divided  into  two  classes. 
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1.  Those  in  which  the  process  or  order  of  the  court  describes  the 
property  to  be  seized,  and  which  contain  a  direct  command  to  the 
officer  to  take  possession  of  that  particular  property.  Of  this  dass 
are  the  writ  of  replevin  at  common  law,  orders  of  sequestration  in 
chancery,  and  nearly  all  the  processes  of  the  admiralty  courts,  by 
which  the  res  is  brought  before  it  for  its  action.  2.  Those  in  which 
the  officer  is  directed  to  levy  the  process  upon  property  of  one  of  the 
parties  to  the  litigation,  sufficient  to  satisfy  the  demand  against  him, 
without  describing  any  specific  property  to  be  thus  taken.  Of  this 
class  are  the  writ  of  attachment,  or  other  mesne  process,  by  which 
property  is  seized  before  judgment  to  answer  to  such  judgment  when 
rendered,  and  the  final  process  of  execution,  elegit,  or  other  writ,  by 
which  an  ordinary  judgment  is  carried  into  effect. 

It  is  obvious,  on  a  moment's  consideration,  that  the  claim  of  the 
officer  executing  these  writs,  to  the  protection  of  the  courts  from  which 
they  issue,  stands  upon  very  different  grounds  in  the  two  classes  of 
process  just  described.  (1)  In  the  first  class  he  has  no  discretion  to  use, 
no  judgment  to  exercise,  no  duty  to  perform  but  to  seize  the  prop- 
erty described.  It  follows  from  this,  as  a  rule  of  law  of  universal  appli- 
cation, that  if  the  Court  issuing  the  process  had  jurisdiction  in  the  case 
before  it  to  issue  that  process,  and  it  was  a  valid  process  when  placed 
in  the  officer's  hands,  and  that,  in  the  execution  of  such  process,  he 
kept  himself  strictly  within  the  mandatory  clause  of  the  process,  then 
such  writ  of  process  is  a  complete  protection  to  him,  not  only  in  the 
court  which  issued  it,  but  in  all  other  courts.  ...  (2)  In  the  other 
dass  of  writs  to  which  we  have  referred,  the  officer  hi^  a  very  large 
and  important  field  for  the  exercise  of  his  judgment  and  discretion. 
First,  in  ascertaining  that  the  property  on  which  he  proposes  to  levy, 
is  the  property  of  the  person  against  whom  the  writ  is  directed;  secondly, 
that  it  is  property  which,  by  law,  is  subject  to  be  taken  under  the  writ; 
and  thirdly,  as  to  the  quantity  of  such  property  necessary  to  be  seized 
in  the  case  in  hand.  In  all  these  particulars  he  is  bound  to  exercise  his 
own  judgment,  and  is  legally  responsible  to  any  person  for  the  con- 
sequences of  any  error  or  mistake  in  its  exercise  to  his  prejudice.  He 
is  so  liable  to  plaintiff,  to  defendant,  or  to  any  third  person  whom  his 
erroneous  action  in  the  premises  may  injure.  And  what  is  more  im- 
portant to  our  present  inquiry,  the  Court  can  afford  him  no  protection 
against  the  parties  so  injured;  for  the  Court  is  in  no  wise  responsible 
for  the  manner  in  which  he  exercises  that  discretion  which  the  law 
reposes  in  him  and  in  no  one  else. 

In  the  case  before  us,  the  writ  under  which  the  defendant  justified 
his  act  and  now  daims  our  protection,  belongs  to  the  latter  class. 
Yet  the  plea  on  which  he  relied  contains  no  denial  that  the  property 
seized  was  the  property  of  plaintiff,  nor  any  averment  that  it  was  the 
property  of  either  of  the  defendants  in  the  attachment  suit,  or  that  it 
was  in  any  other  manner  subject  to  be  taken  under  that  writ.  .  .  •  We 


No.  1068  B.  (vn)  independence  of  officebs  of  justice    693 

see  nothing,  therefore,  in  the  mete  fact  that  the  writ  issued  from  the 
Federal  court,  to  prevent  the  marshal  from  being  sued  in  the  State 
court,  in  trespass  for  his  own  tort,  in  levying  it  upon  the  property  of 
a  man  against  whom  the  writ  did  not  run,  and  on  property  which  was 
not  liable  to  it. 
Judgment  affirmed  with  costs. 

1068.    PIKE  V.  C01.VIN 
Supbeme  Court  of  Ilunois.    1873 

67  in,  227 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon.  Thomas 
F.  Tipton,  Judge  presiding.  This  was  an  action  of  trover,  by  Samuel 
Colvin,  against  Ivory  H.  Pike,  a  constable  of  McLean  county.  The 
defendant  levied  upon  the  property  claimed  by  the  plaintiff,  under 
two  executions,  against  one  George  Cornelius,  and  advertised  and 
sold  the  same.  The  plaintiff  claimed  the  mule  levied  on,  under  a 
chattel  mortgage  given  by  Cornelius  to  one  William  H.  Miller,  and 
assigned  by  Miller  to  plaintiff.  He  made  a  demand  of  the  property 
before  the  sale,  and  the  constable  replied  that  he  could  not  give  up  the 
property  on  mere  demand,  and  advised  the  plaintiff  to  replevy  the 
same  and  thereby  try  his  claim  of  ownership.  The  mortgage  provided 
that  the 'mortgagor  might  retain  possession  and  have  the  use  of  the 
chattels  until  the  day  of  payment,  etc.,  and  also  that,  in  case  the  said 
goods,  ''or  any  part  thereof,  in  the  meantime,  shall  become  less  valuable 
by  misuse,  or  shall  be  attached  or  levied  upon  by  any  other  creditor 
or  creditors  of  the  said  Greorge  Cornelius,  etc.,  then,  whether  said  notes 
shall  be  due  or  not,  the  said  William  H.  Miller,  or  his  attorney,  agent 
or  assigns,  or  heirs,  etc.,  shall  have  the  right  to  take  immediate  posses- 
sion of  said  goods  and  chattels,  and  sell  the  same  at  public  sale,"  etc. 
The  levy  was  made  before  the  maturity  of  the  last  note,  and  while 
the  property  was  in  the  possession  of  the  mortgagor. 

The  case  was  tried  by  the  court  without  a  jury,  who  found  the  issues 
for  the  plaintiff,  and  assessed  his  damages  at  $75,  and  rendered  judg- 
ment for  that  sum,  and  costs,  from  which  the  defendants  appealed. 

Messrs.  Straight  &  Straight^  for  the  appellant. 

Messrs.  Rowell  &  Hamilton^  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court:  1.  It  is 
contended  that  trover  will  not  lie  for  the  recovery  of  property  wrong- 
fully levied  upon  under  an  execution,  but  the  owner  is  compelled  either 
to  replevy  or  try  the  rights  of  property  under  the  statute.  This  is  not 
the  law.  Where  a  sheriff  or  a  constable,  having  an  execution  against 
one  person,  levies  upon  the  property  of  another  person,  he  becomes  a 
wrong-doer,  and  his  execution  is  no  protection.  It  only  protects  him 
to  the  extent  that  he  obeys  the  command  of  the  writ,  and  no  further. 
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The  writ  only  commands  him  to  seize  the  goods  and  chattels  of  thtv 
defendant  in  execution,  and  when  he  goes  beyond  the  command  of 
the  writ,  he  becomes  liable  as  though  he  had  acted  \dthout  any  writ 
Such  an  officer,  having  a  fieri  facias,  is  compelled  to  act  at  his  peril. 
If  the  property  seized  is  not  that  of  die  defendant,  he  incurs  liability 
by  levying  and  taking  the  property.  On  the  other  hand,  if  the  property 
is  that  of  the  defendant,  and  he  knows  of  it,  or  can  know  it  by  a  reason- 
able effort,  or  is  required  by  the  plaintiif  to  levy  on  it,  and  he  fails  or 
refuses  to  do  so,  he  becomes  liable  to  plaintiif  in  the  execution.  He 
may  frequently  be  placed  in  peril,  as,  if  he  levies,  he  will  be  sued  by 
the  claimant,  and  if«he  refuses,  by  the  plaintiff  in  execution.  But, 
like  all  other  officers,  he  must  perform  his  duty  whatever  the  danger 
of  suits  and  liabilities  may  be.  Because  he  is  armed  with  an  execution 
against  the  property  of  one  man,  he  does  not  thereby  derive  immunity 
for  seizing  the  property  of  another. 

2.  When  an  officer  seizes  the  goods  of  some  other  person  than  the 
defendant  in  execution,  the  owner  may  maintain  an  action,  and  trespass 
is  the  usual  remedy  of  the  owner.  But  trover  may  be  maintained  in 
many  cases,  as  well  as  case,  the  writ  forming  no  justification.  In  the 
modem  practice,  replevin  may  be  employed  in  all  such  cases,  and,  as 
an  additional  remedy,  the  owner  may  resort  to  the  more  speedy  and 
less  expensive  remedy  of  a  trial  of  the  right  of  property  under  the 
statute.  Some  of  these  remedies  may  be  resorted  to  in  all  such  cases, 
and  others  in  some  of  them.  Counsel  are  mistaken  when  they  suppose 
that  a  trial  of  the  right  of  property  is  the  only  remedy  in  such  cases. 
The  statute  does  not  make  it  so,  and  the  uniform  practice  has  regarded 
the  statutory  remedy  as  simply  cimiulative  to  that  given  by  the  common 
law.   ... 

3.  Until  a  breach  of  the  condition  in  the  mortgage,  the  mortgagor 
holds  a  contingent  interest  in  the  property  that  is  liable  to  levy  and 
sale  on  execution  or  attachment,  and  the  purchaser  becomes  the  owner 
to  the  extent,  only,  of  the  mortgagor,  and  succeeds  to  all  of  his  rights.  . . . 
After  the  maturity  of  the  debt,  or  the  failure  of  the  condition  upon  which 
the  mortgagor  may  retain  possession,  the  mortgagee  has  the  legal  right 
to  reduce  the  property  to  possession,  and  having  done  so,  he  has  the 
legal  right  to  retain  it,  and  an  execution  or  attachment  can  not  deprive 
him  of  it.  See  Prior  v.  White,  12  111.  261,  Merritt  v.  Niles,  25  111.  283. 
The  interest  of  the  mortgagor  in  this  property  was  subject  to  levy  and 
sale  under  the  execution  in  the  hands  of  appellant.  Appellee  having 
failed  to  try  the  right  of  property  or  replevy  it,  the  officer  was  author- 
ized to  sell  it  subject  to  the  mortgage,  as  he  seems  to  have  done.  If 
he  abused  his  process,  or  wrongfully  aided  in  depriving  appellee  of  his 
property,  so  that  it  became  lost  to  him,  the  latter  might,  no  doubt, 
have  his  action  on  the  case;  but  the  officer  was  and  is  protected  by  the 
command  of  his  writ  in  selling  whatever  interest  the  defendant  in  execu- 
tion held  in  the  property,  and  hence  the  action  of  trover  will  not  lie. 
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AppeUee  has,  so  far  as  this  evidence  shows,  the  right  to  reclaim  the 
possession  of  the  property  and  subject  it  to  the  payment  of  his  debt, 
and  may,  no  doubt,  maintain  replevin  for  it  against  the  purchaser  or 
person  having  its  possession;  or,  as  the  title  has  vested  in  appellee, 
he  may,  after  demand  and  refusal,  maintain  trover  against  the  person 
having  its  possession.  We  have  no  hesitation  in  saying  that  this  action 
was  misconceived,  and  the  judgment  of  the  Court  below  must  be  re- 
versed.    Judgment  reversed. 

1069.  Mills  v.  PmcLPS.  (1901.  63  Kan.  14,  64  Pac.  694.)  Smfth,  J.  .  .  . 
The  rule  is  that,  where  an  officer  seizing  property  under  process  is  sued  in  tres- 
pass or  replevin  by  a  stranger  to  the  writ,  who  claims  title  anterior  to  the  levy, 
then  the  officer  can  only  justify  by  showing  a  judgment,  if  he  acted  under  an 
execution;  and,  if  a  writ  of  attachment,  that  the  parties  at  whose  suit  it  issued, 
were  creditors  of  the  party  defendant  named  therein.  Crocker,  Sheriffs,  §  866; 
Cobbey,  Replevin,*  §  1010;  Thatcher  v.  Maack,  7  111.  App.  635;  20  Enc.  PL  & 
Prac.  153;  Johnson  v.  HoUoway,  82  111.  334.  In  James  v.  Van  Duyn,  45  Wis. 
512-516,  the  opinion  quotes  the  language  of  Chief  Justice  Dixon  in  Bogert  v, 
Phelps,  14  Wis.  88-93,  as  follows:  "In  case  of  an  action  by  the  party  against 
whom  the  process  issued,  the  process  itself,  being  valid  on  its  face,  constitutes 
a  complete  justification.  In  case  of  suit  by  another  claiming  title  to  the  prop- 
erty seized  under  such  party,  which  title  is  contested  on  the  ground  of  fraud,  he 
must,  in  addition  to  showing  that  he  acted  under  such  process,  show  that  he 
acted  for  a  creditor.  When  he  acts  under  process  of  execution,  this  is  done  by 
producing  the  judgment  on  which  it  issued.  If  it  be  mesne  process,  then 
the  debt  must  be  proved  by  other  competent  evidence.  This  proof,  however, 
is  required,  not  because  it  affects  the  process,  or  is  in  that  respect  necessary  to 
protect  the  officer,  but  because  it  affects  the  title  to  the  property  in  question. 
No  one  but  a  creditor  can  question  the  title  of  the  fraudulent  vendee;  and  hence 
the  officer  must  show  that  the  relation  of  debtor  and  creditor  exists  between  the 
party  against  whom  the  attachment  or  execution  ran  and  the  person  in  whose  be- 
half it  was  issued.'' 


(&)  SuNDHY  Excesses  of  Implied  Powebs 
1070.   SEMAYNE'S  CASE 
King's  Bench.    1605 
5  Co.  Rep.  91 

In  an  action  on  the  case  by  Peter  Semayne,  plaintiff,  and  Richard 
Gresham,  defendant,  .  .  .  these  points  were  resolved. 

1.  That  the  house  of  every  one  is  to  him  as  his  castle  and  fortress, 
as  well  for  his  defence  against  injury  and  violence,  as  for  his  repose.  .  .  « 

2.  When  any  house  is  recovered  by  any  real  action,  or  by  Ejectio 
firmae,  the  sheriff  may  break  the  house  and  deliver  the  seisin  or  pos- 
session to  the  demandant  or  plaintiff,  for  the  words  of  the  writ  are, 
''Habere  facias  seisinam,''  or  ''possessionem,  &c."  and  after  judg- 
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ment  it  is  not  the  house,  in  right  and  judgment  of  law,  of  the  tenant  or 
defendant. 

3.  In  all  cases  when  the  King  is  party,  the  sheriff  (if  the  doors  be  not 
open)  may  break  the  party's  house,  either  to  arrest  him  or  to  do  other 
execution  of  the  K's  process,  if  otherwise  he  cannot  enter;  but  before 
he  breaks  it,  he  ought  to  signify  the  cause  of  his  coming,  and  to  make 
request  to  open  the  doors.  .  .  .  For  felony  or  suspicion  of  felony,  the 
K's  officer  may  break  the  house  to  apprehend  the  felon,  and  that  for 
two  reasons:  (1)  For  the  commonwealth,  for  it  is  for  the  common- 
wealth to  apprehend  the  felons;  (2)  In  every  felony  the  King  has 
interest,  and  where  the  King  has  interest,  the  writ  is,  ''non  omittas 
propter  aliquam";  and  so  the  liberty  or  privilege  of  an  house  doth  not 
hold  against  the  King. 

4.  In  all  cases  when  the  door  is  open  the  sheriff  may  enter  the  house 
and  do  execution  at  the  suit  of  any  subject,  either  of  the  body,  or  of 
the  goods.  .  .  .  For  thence  would  follow  great  inconvenience  that  men 
as  well  in  the  night  as  in  the  day  should  have  their  houses  (which  are 
their  castles)  broke,  by  colour  whereof  great  damage  and  mischief 
might  ensue;  for  by  colour  thereof,  on  any  feigned  suit,  the  house  of  any 
man  at  any  time  might  be  broke  when  the  defendant  might  be  arrested 
elsewhere,  and  so  men  would  not  be  in  safety  or  quiet  in  their  own 
houses.  And,  altho  the  sheriff  be  an  officer  of  great  authority  and  trust, 
yet  it  appears  by  experience,  that  the  King's  writs  are  served  by 
bailiffs,  persons  of  little  or  no  value;  and  it  is  not  to  be  presumed  that 
all  the  substance  a  man  has  is  in  his  house,  nor  that  a  man  would  lose 
his  liberty,  which  is  so  inestimable,  if  he  has  sufficient  to  satisfy  his 
debt.  ... 

5.  It  was  resolved,  that  the  house  of  any  one  is  not  a  castle  or  privi- 
lege but  for  himself,  and  shall  not  extend  to  protect  any  person  who 
ffies  to  his  house,  or  the  goods  of  any  other  which  are  brought  and 
conveyed  into  his  house,  to  prevent  a  lawful  execution  and  to  escape 
the  ordinary  process  of  law;  for  the  privilege  of  his  house  extends  only 
to  him  and  his  family,  and  to  his  own  proper  goods,  c^  to  those  which 
are  lawfully  and  without  fraud  and  covin  there;  and  therefore  in  such 
cases  after  denial  on  request  made,  the  sheriff  may  break  the  house. 

1071.  Francis  Ijeber.  CivU  Liberty  and  Sdf-GovemmerU,  (1853.  3d  ed., 
1874,  p.  50.)  .  .  .  Civil  liberty  requires  firm  guarantees  of  individual  liberty, 
and  among  these  there  is  none  more  important  than  the  guarantee  of  personal 
liberty,  or  the  great  habeas  corpus  principle,  and  the  prohibition  of  "general 
warrants"  of  arrest  of  persons.  To  protect  the  individual  against  interference 
with  personal  liberty  by  the  power-holder  is  one  of  the  elementary  requisites  of 
all  freedom,  and  one  of  the  most  difficult  problems  to  be  solved  in  practical 
politics.  If  any  one  oould  doubt  the  difficulty,  history  would  soon  convince 
him  of  the  fact.  The  English  and  Americans  safely  guard  themselves  against 
illegal  arrest;  but  a  long  and  ardent  struggle  in  England  was  necessary  to  ob- 
tain this  simple  element,  and  the  ramparts  around  personal  liberty,  now  happily 
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existing,  would  soon  be  disregarded^  should  the  people,  by  a  real  ''prava  negli* 
gentia  malorum/'  ever  lose  sight  of  this  primary  requisite. 

The  means  by  which  Anglican  liberty  secures  personal  liberty  are  threefold: 
the  principle  that  every  man's  house  is  his  castle,  the  prohibition  of  general 
warrants,  and  the  habeas  corpus  act. 

Every  man's  house  is  his  castle.  It  is  a  principle  evolved  by  the  common  law 
of  the  land  itself,  and  is  exhibited  in  a  yet  stronger  light  in  the  Latin  version, 
which  is,  ''Domus  sua  cuique  est  tutissimum  refugium,"  and  "  Nemo  de  domo 
sua  extrahi  debet; "  which  led  the  great  Chatham,  when  speaking  on  general 
warrants,  to  pronounce  that  passage  with  which  now  every  English  and 
American  schoolboy  has  become  familiar  through  his  Reader.  ''Eveiy  man's 
house,"  he  s^d,  "is  called  his  castle.  Why?  Because  it  is  surrounded  by  a 
moat,  or  defended  by  a  wall?  No.  'It  may  be  a  straw-built  hut;  the  wind 
may  whistle  around  it;  the  rain  may  enter  it;  but  the  king  cannot."  Accord- 
ingly, no  man's  house  can  be  forcibly  opened,  or  he  or  his  goods  be  carried  away 
after  it  has  thus  been  forced,  except  in  cases  of  felony,  and  then  the  sherifif  must 
be  furnished  with  a  warrant,  and  take  great  care  lest  he  commit  a  trespass.  .  .  . 
It  is  its  direct  antagonism  to  a  mere  police  government,  its  bold  acknowledgment 
of  individual  security  opposite  to  government,  its  close  relationship  to  self- 
government,  which  give  so  much  dignity  to  this  guarantee.  To  see  its  value, 
we  need  only  throw  a  glance  at  the  continental  police,  —  how  it  enters,  at 
night  or  in  the  day,  any  house  or  room,  breaks  open  any  drawer,  8ei2es  papers 
or  an3rthing  it  deems  fit,  without  any  other  warrant  than  the  police  hat,  ooaty, 
and  button. 

1072.   KELLEY  v.  SCHUYLER 
Supbeme  Coubt  of  Rhode  Island.    1898 

20  A. /.  432,  30  At;.  893 

Trespass  quare  clausum  fregit.  Heard  on  defendant's  petition 
for  a  new  trial.  These  were  actions  of  trespass  quare  clausum  fregit, 
for  breaking  and  entering  the  plaintiff's  dwelling-house  and  taking 
and  carrying  away  certain  articles  of  personal  property  of  the  plaintiff 
therefrom. 

The  facts  were  substantially  these:  One  Josephine  Donnelly  died  at 
the  plaintiff's  house,  leaving  there  certain  articles  of  personal  property. 
One  Thomas  O'Brien  was  appointed  admfaxistrator  on  the  estate  of  said 
Josephine,  and  he  afterwards  sued  out  of  the  District  Court  of  the 
Tenth  Judicial  District  a  writ  of  replevin  against  the  plaintiff  in  the 
present  suits,  to  obtain  possession  of  said  personal  property,  the  plain- 
tiff having  refused  to  deliver  the  same.  The  defendant  George  H. 
Schuyler,  who  was  a  constable,  went  to  plaintiff's  house  to  serve  said 
writ,  but  was  refused  admittance.  After  obtaining  advice  from  his  attor- 
ney, he  went  again,  on  the  12th  day  of  February,  1897,  and  being  again 
refused  admittance,  he,  with  the  assistance  of  the  defendant  Donnelly, 
broke  and  entered  the  house  by  prying  open  the  outside  door,  which 
was  locked.    They  also  forced  an  inner  door,  which  was  fastened,  and 


698  ni.    THE  EXCUSE  ELEMENT  No.   1072 

then  proceeded  to  take  and  carry  away,  by  virtue  of  the  authority 
contained  in  the  writ  of  replevin,  certain  goods  and  chattels  which  the 
defendant  Donnelly  pointed  out  to  the  officer  as  the  property  of  said 
O'Brien,  administrator.  The  evidence  is  conflicting  as  to  whether  the 
defendants  took  and  carried  away  certain  other  goods  and  chattels 
belonging  to  the  defendant  in  addition  to  those  described  in  the  writ 
The  replevin  suit  was  pending  in  said  District  Court  at  the  time  of  the 
trial  of  these  cases,  and,  so  far  as  appears,  has  not  yet  been  tried,  so 
that  there  has  been  no  judicial  determination  as  to  the  ownership  of 
the  goods  and  chattels  replevied. 

At  the  trial  of  the  cases  in  the  Common  Pleas  Division,  the  plaintiff 
recovered  a  verdict  in  each  for  the  sum  of  SlOO;  and  the  defendants 
respectively  have  petitioned  for  a  new  trial  on  several  grounds,  two 
only  of  which  are  now  relied  on,  viz.,  (1)  that  the  Court  erred  in  ad- 
mitting evidence  as  to  the  value  of  the  goods  taken,  and  (2)  that  it 
refused  to  charge  the  jury  that  the  officer  charged  with  the  service  of 
said  writ  of  replevin  was  justiQed  in  breaking  and  entering  the  plaintiff's 
house  after  a  demand  and  refusal  of  admittance,  for  the  purpose  of 
making  service  of  said  writ;  and  that  said  writ  was  a  full  and  complete 
protection  to  the  defendant.  The  court,  on  the  contrary,  charged  the 
jury,  in  substance,  that  the  officer  had  no  right  to  break  and  enter  the 
plaintiff's  house  for  the  purpose  of  serving  said  writ,  and  that  both 
he  and  the  defendant  Donnelly  committed  a  trespass  in  so  doing. 
The  defendants  duly  excepted  to  the  rulings. 

TiLUNGHAST,  J.,  [after  stating  the  case  as  above.]  The  only  question 
before  us  is  as  to  the  correctness  of  the  rulings.  .  .  . 

1.  While  there  seems  to  be  some  slight  conffict  in  the  authorities 
as  to  whether  an  officer  who  has  broken  into' a  dwelling-house  and  made 
an  attachment,  or  taken  property  found  therein  in  pursuance  of  his 
precept,  may  not  lawfully  hold  the  same  (although  the  decided  weight 
of  authority  is  to  the  contrary  —  see  the  leading  case  of  Ilsley  v. 
Nichols,  12  Pick.  270;  People  v.  Hubbard,  24  Wend.  369;  State  v. 
Hooker,  17  Vt.  670-3;  2  Freeman  on  Ex.,  2  ed.  §  255,  and  cases  cited), 
yet  it  is  almost  universally  conceded  that  the  officer  who  breaks  and 
enters  a  dwelling-house  for  the  purpose  of  serving  any  civil  process 
therein,  except  perhaps  as  hereinafter  mentioned,  is  a  trespasser; 
this  position  being  based  on  the  ground  that  the  law  will  not  permit 
the  sanctity  of  one's  dwelling-house,  which  from  very  ancient  times  has 
been  regarded  as  his  castle,  to  be  violated  in  this  way.  In  short,  the 
law  provides,  and  wisely  too,  we  think,  that  the  means  of  obtaining 
possession  of  personal  property  in  civil  process  must  be  in  subordina- 
tion to  the  common  law  rights  of  the  defendant.  "Public  policy,'* 
says  Campbell,  J.,  in  Bailey  v,  Wright,  39  Mich.  96, 

''requires  above  all  things  that  courts  and  officers  executing  their  process  dball 
respect  the  lawful  rights  of  all  persons.  The  practical  permission  which  over- 
zealous  officers  would  receive  to  commit  wrongs  with  substantial  impunity,  if 
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their  levies  should  be  held  good  without  regard  to  the  maimer  of  their  enforce- 
ment, would  remove  every  check  on  lawlessness.  To  hold  that  an  act  is  lawful 
which  may  be  lawfully  resisted  is  absurd.  Such  misconduct  should  neither  be 
justified  nor  winked  at.'' 

Blackstone  9ays,  a  sheriff  may  not  break  open  any  outer  doors  to 
execute  either  a  fieri  facias  or  a  capias  ad  satisfaciendum;  but  he  must 
enter  peaceably,  and  may  then,  after  a  request  and  refusal,  break  open 
any  inner  doors  belonging  to  the  defendant,  in  order  to  take  the  goods. 
3  Bl.  Com.  417.  And  in  Snydacker  v.  Brosse,  51  111,  357,  the  Court 
says,  "it  is  believed  that  what  is  said  by  Blackstone  regarding  said 
writs,  is  true  of  all  civil  process."  Cases  to  the  same  general  effect 
are  numerous;  but  in  view  of  the  fact  that  in  Clark  v.  Wilson,  14  R.  I. 
11,  this  Court  held  the  same  doctrine,  it  is  unnecessary  to  cite  them.  .  .  . 

2.  But  the  defendant's  contention,  as  we  understand  it,  is  that  in 
serving  a  writ  of  replevin,  at  any  rate,  the  officer  has  the  right,  after 
demanding  admittance  and  being  refused,  to  break  into  a  dwelling- 
house  in  order  to  execute  his  precept.  Some  authority  for  this  dis- 
tinction is  to  be  found  in  a  few  of  the  cases  cited  by  defendant's  counsel, 
but  it  is  too  vague  and  unsatisfactory  to  be  controlling.  ...  In  Wells 
on  Replevin,  §  287,  also  cited  by  defendants,  the  author  says: 

"  Authorities  in  modem  times  upon  this  question  are  meagre,  but  it  has 
been  held  that  the  sheriff  had  a  right  to  enter  the  defendant's  house  to 
search  for  goods  described  in  a  writ  of  replevin ; '' 

and  in  support  of  this  statement  he  refers,  amongst  others,  to  Semayne's 
Case  [»upra,  No.  1070],  (also  Smith  Lead.  Cas.  213).  That  case  is 
not  an  authority  in  support  of  the  proposition  above  enunciated, 
except  to  a  limited  extent,  as  will  be  presently  shown;  but  is  generally 
to  the  contrary  and  was  cited  by  Durfee,  C.  J.,  in  support  of  his 
opinion  in  Clark  v,  Wilson,  supra.  It  was  held  in  Semayne's  Case  that 
in  all  cases  where  the  king  is  party,  the  sheriff  may  break  the  house 
either  to  arrest  or  do  other  execution  of  the  king's  process,  if  he  cannot 
otherwise  enter;  and  also  that  where  the  door  is  open  the  sheriff  may 
enter  and  do  execution  at  the  suit  of  a  subject,  and  so  also  may  the 
lord,  and  distrain  for  his  rent  service.  But  it  was  also  held  that  it  was 
not  lawful  for  the  sheriff,  on  request  made  and  denial,  at  the  suit  of  a 
conunon  person,  to  break  the  defendant's  house,  scU.  to  execute  any 
process  at  the  suit  of  a  subject.  The  limited  extent  to  which  the  case 
is  an  authority  for  the  proposition  above  stated  by  Mr.  Wells  is  in 
circumstances  like  the  following,  viz.:  Where  the  goods  of  A.  are 
brought  and  conveyed  into  the  dwelling-house  of  B.,  with  his  knowledge 
and  consent,  to  prevent  a  lawful  execution  or  to  escape  the  ordinary 
process  of  law,  this  amounts  to  fraud  and  covin  on  the  part  of  B., 
and  in  such  case  the  sheriff,  after  denial  of  admittance,  on  request  made, 
may  break  the  house.  "  For  the  privilege  of  one's  house,"  said  the  judges, 
"extends  only  to  him  and  his  family  and  to  his  own  proper  goods,  or 
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to  those  which  are  lawfully  and  without  fraud  and  covin  thereJ 
The  statute  of  Westminster  I,  c.  17,  cited  by  defendants,  even  con- 
ceding it  to  be  in  force  in  this  State,  is  but  an  affirmance  of  the  common 
law  doctrine  above  enunciated.  It  declares  in  effect  that  the  sheriff 
may  break  a  house  or  castle  to  make  replevin,  when  the  goods  of  another 
which  he  has  distrained  are  by  him  conveyed  to  his  house  or  castle  to 
prevent  the  owner  to  have  a  replevin  of  his  goods,  provided  the  sheriff 
first  make  demand  for  the  goods.  See  also  8  Bac.  Abr.  547,  §  7.  The 
other  cases  cited  by  Mr.  Wells  in  support  of  the  text,  viz.,  State  r. 
Smith,  1  N.  H.  346,  and  the  cases  referred  to  in  a  note  to  McGee  v. 
Givan,  4  Blackf.  16,  go  no  farther,  at  the  most,  than  to  sustain  the 
ruling  made  in  Semayne's  Case,  supra,  and  do  not  hold,  generally, 
that  an  officer  may  break  into  a  dwelling-house  to  serve  a  writ  of  re- 
plevin. ... 

Whether  there  is  any  sufficient  reason  on  principle  for  making  the 
distinction  referred  to  in  the  books,  between  an  ordinary  case  of  re- 
plevin and  a  case  where  the  goods  and  chattels  sought  to  be  obtained 
have  been  distrained  or  are  fraudulently  concealed  by  the  defendant 
in  his  house,  may  be  open  to  doubt.  See  2  Freeman  on  Execution, 
2  ed.  §  256,  p.  817.  But  conceding  that  in  such  circumstances  an  officer 
would  be  warranted  in  breaking  into  a  dwelling-house  to  make  service 
of  such  a  writ,  or  of  a  writ  of  fi,  fa.  against  a  stranger  whose  goods  are 
wrongfully  withheld  from  the  officer  in  the  house,  yet,  as  the  cases  at 
bar  do  not  fall  within  either  of  those  classes,  the  fact  that  the  law  may 
be  as  intimated  by  Mr.  Freeman,  and  also  in  Douglas  v.  The  State, 
14  Yergee,  529;  8  Bac.  Abr  547;  Burton  v.  Wilkmson,  18  Vt,  189; 
and  other  cases  hereinbefore  cited,  cannot  control  our  decision.  The 
case  out  of  which  the  present  suits  arise  was  a  simple  and  ordinary  case 
of  replevin*  And  we  are  very  clearly  of  the  opinion  that  the  defendants 
conunitted  a  trespass  when  they  broke  and  entered  the  plaintiffs' 
house  to  make  service  of  said  writ.  Petition  for  new  trial  denied,  and 
cases  remitted  to  the  Common  Pleas  Division  with  direction  to  enter 
judgment  on  the  verdict. 

Joseph  Osfield,  Jr.  for  plaintiff. 

CUmde  J.  Famsworth  and  Thomas  W.  Robinson,  for  defendants. 


1073.  CABELL  v.  ARNOLD. 
SuPBEME  Court  of  Texas.    1893 

86  Tex.  102,  23  S.  W.  646 

Error  to  Court  of  Civil  Appeals  for  Second  District,  in  an  appeal 
from  Palo  Pinto  County. 

W.  L.  Cabell,  as  United  States  marshal,  held  a  valid  warrant  author- 
izing the  arrest  of  H.  D.  Arnold  on  a  charge  of  felony  under  the  laws 


No.  1073  B.  (vn)  independence  op  officers  of  justice    701 

of  the  Umted  States.  That  warrant  was  issued  by  a  commissioner  at 
Dallas,  and  delivered  to  Cabell,  who  remained  in  Dallas  and  retained 
the  warrant,  but  by  telegram  directed  one  of  his  deputies  to  go  to 
Palo  Pinto  County  and  arrest  Arnold  and  others  named  in  the  warrant. 
The  deputy  and  a  special  deputy  made  the  arrest  in  Palo  Pinto  County, 
without  any  warrant  being  in  their  possession  authorizing  the  arrest, 
and  conveyed  Arnold  from  the  place  where  arrested  to  Dallas,  and 
there  delivered  him  to  the  marshal.  Arnold  was  confined  in  jail  one 
night,  and  then  brought  before  the  commissioner,  by  whom  he  was 
admitted  to  bail  until  final  examination;  upon  which,  after  considerable 
delay,  he  was  discharged.  This  action  was  brought  against  Cabell 
and  the  sureties  upon  his  official  bond  to  recover  damages  for  false 
imprisonment,  based  on  the  proposition  that  the  arrest  and  detention, 
until  Arnold  was  placed  under  the  control  of  the  marshal,  was  illegal, 
because  the  deputies  had  not  the  writ  in  their  possession  at  the  time 
the  arrest  was  made  nor  during  the  journey  to  Dallas.  The  jury  was 
instructed  that  the  arrest  and  detention  by  the  deputies  without  hav- 
ing the  warrant  in  their  possession  was  illegal,  and  that  Arnold  was 
entitled  to  recover  for  the  arrest  and  detention  until  he  was  delivered 
to  the  marshal  at  Dallas,  and  under  this  instruction  verdict  and  judg- 
ment went  in  his  favor. 

A,  T,  Watts,  for  plaintiffs  in  error.  A  valid  warrant  commanding 
the  arrest  of  a  party  being  in  the  hands  of  the  United  States  marshal, 
and  his  deputy  being  informed  of  that,  and  directed  by  him  to  make 
the  arrest,  and  does  so,  explaining  at  the  same  time  to  the  party  that 
the  warrant  was  then  in  the  hands  of  the  marshal,  and  the  party  sub- 
mitting to  the  arrest,  making  no  objection  on  that  accoimt,  such  party 
has  no  right  of  action  against  the  marshal  and  his  sureties  for  illegal 
arrest.  ... 

B.  C.  Bidivell,  for  defendant  in  error.  A  warrant  for  the  arrest  of 
appellee  being  in  Dallas,  Texas,  did  not  authorize  his  arrest  in  Palo 
Pinto  County,  Texas,  by  deputies  who  did  not  have  the  warrant  with 
them  when  the  arrest  was  made;  and  the  fact  that  he  was  told  that 
such  a  warrant  had  been  issued  will  not  defeat  his  action  for  an 
illegal  arrest.  .  .  • 

Stayton,  Chief  Justice  [after  stating  the  case  as  above:]  .  .  .  We 
have  the  question  whether,  when  a  lawful  warrant  has  been  issued  and 
placed  in  the  hands  of  a  marshal  or  sheriff,  his  deputy  may  make  an 
arre^  without  having  the  warrant  in  his  possession  at  the  time,  without 
subjecting  his  principal  to  liability  in  a  civil  action  brought  by  the 
person  arrested.  .  .  . 

It  has  been  held  in  England  and  in  some  of  the  courts  of  this  country 
that  a  person  may  use  necessary  force  to  resist  arrest,  in  a  case  in  which 
a  warrant  is  necessary  to  authorize  it,  unless  the  officer  at  place  and 
time  he  attempts  to  make  the  arrest  has  the  warrant  in  his  possession. 
.  .  .  The  cases  referred  to  in  general  terms  declare  arrest  illegal,  in 
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cases  in  which  wairant  is  necessary,  unless  the  warrant  be  in  the  pos- 
session of  the  officer  at  the  time  and  place  of  arrest.  But  they  were 
all  criminal  cases,  in  which  the  animus  of  the  party  resisting  was  a 
vital  question.  It  ought  not  to  be  denied  that  the  law  contemplates 
that  the  warrant  directing  the  arrest  of  a  person  charged  with  crime 
will  be  in  the  possession  of  the  officer  when  he  makes  an  arrest  under 
it;  for  he  is  required  to  exhibit  it  if  called  upon  to  do  so;  and  this  is 
based  on  a  wise  public  policy,  one  purpose  of  which  is,  that  the  officer 
may  have  to  exhibit  such  evidence  of  his  authority  to  make  the  arrest 
as  will  be  deemed  sufficient  to  take  from  the  person  whose  arrest  is 
commanded  all  right  to  question  the  authority  of  the  officer.  Does  it, 
however,  follow  from  this  that  the  absence  of  the  warrant  at  the  time 
and  place  of  arrest,  if  in  fact  a  valid  warrant  was  in  possession  of  the 
officer  commanding  him  to  make  the  arrest,  will  entitle  the  person 
arrested  to  maintain  a  civil  action  as  for  trespass  or  false  imprison- 
ment? The  correct  answer  to  this  must  depend  upon  a  determination 
of  the  facts  which  confer  authority  on  an  officer  to  arrest  a  person 
charged  with  crime 

The  first  fact  necessary  to  confer  authority  on  a  sheriff  or  officer  of  like 
powers  in  a  case  in  which  warrant  is  necessary,  is  the  existence  of  a 
warrant,  issued  by  some  magistrate  or  court  having  power  under  the  law 
to  issue  it,  commanding  him  to  make  the  arrest.  If  the  warrant  be  is- 
sued by  such  magistrate  or  tribunal,  and  be  in  the  form  prescribed  by 
law,  so  far  as  the  officer  is  concerned  to  whom  it  is  directed,  it  must  be 
treated  as  conclusive  evidence  that  the  preliminary  facts  were  shown 
which  authorized  it  to  issue.  The  next  step  is  the  delivery  of  the  war- 
rant to  the  person  who  is  commanded  to  execute  it;  and  when  so 
delivered  the  officer's  obligation  and  duty  to  obey  its  command  becomes 
fixed;  and  it  is  clear  that  authority  to  do  the  act  conunanded  must 
co-exist  with  the  obligation  or  duty.  These  are  the  essentials  which 
confer  on  a  sheriff  or  like  officer  the  authority  to  arrest  on  warrant ; 
and  so  long  as  they  continue  operative  the  authority  must  exist.  The 
manner  and  circumstances  of  execution  relate  not  to  the  authority, 
unless  exinressly  or  by  necessary  intendment  made  to;  and  if  the  law 
prescribes  the  mode  of  execution,  this  is  either  to  secure  the  execution 
of  the  process  or  to  guard  the  person  whose  arrest  is  commanded  from 
unnecessary  annoyance  or  oppression,  and  a  departure  in  this  respect 
ought  not  to  affect  the  question  of  authority.  If  legal  injury  results 
to  the  person  arrested  through  departure  from  the  procedure  prescribed, 
this  would  give  ground  for  civil  action,  but  no  legah  injury  could  result 
if  the  officer,  acting  within  the  territory  to  which  his  duties  pertain, 
uses  no  more  force  in  executing  a  valid  warrant  than  is  necessary, 
and  in  other  respects  obeys  the  writ.  .  .  . 

In  the  case  b^ore  us,  it  is  not  shown  that  any  act  was  done  in  arrest- 
ing and  detaining  the  plaintiff  that  would  not  have  been  strictly  lawful 
had  the  warrant  been  in  the  possession  of  the  deputies  at  time  and  place 
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of  arrest,  nor  does  it  appear  that  plaintiff  suffered  any  loss,  indignity, 
inconvenience,  or  deprivation  of  freedom  which  he  would  not  have 
suffered  had  the  warrant  then  been  in  their  hands  and  every  step  in 
the  procedure  contemplated  by  the  statute  strictly  followed;  and  under 
such  circumstances  we  are  of  opinion  that  the  charge  of  the  Court,  to 
the  effect  that  the  warrant  did  not  justify  the  arrest  unless  it  was  in 
possession  of  the  deputies  at  time  and  place  of  arrest,  was  erroneous. 
Authority  to  make  the  arrest  existing,  the  manner  in  which  that  power 
was  exercised  ought  not  to  be  held  ground  for  civil  action,  unless  there- 
from hurt  resulted  to  plaintiff  which  would  not  necessarily  have  fol- 
lowed had  the  exact  prceodure  contemplated  by  the  statute  been 
pursued. 

Only  one  case  has  been  found  in  which  the  rulings  made  in  this  case 
were  sustained  in  a  civil  action  based  on  like  facts.  Such  seems  to  have 
been  the  ruling  of  the  Court  of  Errors  and  Appeals  of  New  Jersey  in 
case  of  Smith  v.  Clark,  53  N.  J.  L.  197,  21  Atlantic  Reporter,  491;  but 
the  authorities  cited  in  that  case  all  had  application  to  the  question 
that  arises  in  a  criminal  case  when  a  person  is  charged  with  assault, 
assault  and  battery,  or  homicide,  growing  out  of  force  used  in  resisting 
arrest;  which  are  not  believed  to  be  applicable  to  this  case. 

For  the  errors  in  the  charge  of  the  Court,  the  judgments  of  the  Dis« 
trict  Court  and  Court  of  Civil  Appeals  will  be  reversed  and  the  cause 
remanded.    Reversed  and  remanded. 

Sub-topic  B.   Arrest  wnnouT  a  Warrant 

1076.  Charles  Viner.  A  General  Abridgment  of  Law  and  Equity.  "Tres- 
pass." (2d  ed.,  1793,  vol.  XX,  pp.  433.)  ...  In  trespass  of  assault  and  bat- 
tery, the  defendant  said  that  divers  felonies  were  committed  in  the  place  where, 
&e.f  and  said  that  he  was  watching  in  his  house,  and  came  out  into  the  high- 
way, and  the  plaintiff  came  at  the  hour  of  11  in  the  night,  and  the  defendant 
came  and  put  his  hands  upon  him  in  a  peaceable  manner,  and  looked  in  his 
face,  and  when  he  saw  that  he  was  a  true  man,  he  departed,  which  is  the  same 
assault  and  battery  of  which,  &c.  Per  Keble.  By  the  statute  of  Winchester, 
cap.  3.  watchmen  may  arrest  night-walkers;  but  such  watches  ought  to  be 
assigned  by  the  vill.  And  per  Curiam:  Suspicion  is  sufficient  cause  to  arrest  a 
man,  and  is  traversable.  And  per  Huffet:  Watchmen  may  oppose  night- 
walkers  from  whencesoever  they  come:  and  Fairfax,  J.,  agreed  thereto,  and 
so  a  good  plea.  Quaere  if  double.  Brooke,  Trespass,  pi.  268,  cites  4  H.  Vll, 
1,2. 

1076.    SAMUEL  v.  PAYNE 

King's  Bench.    1780 

1  Dou^.  359 

Action  of  trespass  and  false  imprisonment  against  Payne,  a  con. 
.  stable^  and  two  others.    The  facts  of  the  case  were  these:  Hall,  one  of 
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the  defendants,  charged  the  plaintiff  with  having  stolen  some  laces  from 
him,  which  he  said  were  in  tiie  plaintiff's  house.  A  search-warrant  was 
granted  by  a  justice  of  peace  upon  this  charge,  but  there  was  no 
warrant  to  apprehend  him.  On  the  search,  the  goods  were  not  found; 
however,  Payne,  Hall,  and  the  other  defendant,  an  assistant  of  Payne's, 
arrested  the  plaintiff,  and  carried  him  to  the  Poultry  Compter  on  a 
Saturday,  when  no  alderman  was  sitting,  by  which  means  he  was 
detained  till  Monday,  when,  after  examination,  he  was  discharged. 
The  cause  was  tried  before  Lord  Mansfield,  and  a  verdict  found 
against  all  the  three  defendants. 

At  the  trial,  his  Lordship  and  the  coimsel  on  both  sides  looked  upon 
the  rule  of  law  to  be,  that.  If  a  felony  has  actually  beefn  committed, 
any  man,  upon  reasonable  probable  grounds  of  suspicion,  may  justify 
apprehending  the  suspected  person  to  cairyhim  before  a  magistrate; 
but  that,  if  no  felony  has  been  committed,  the  apprehension  of  a  person 
suspected  cannot  be  justified  by  anybody.  His  Lordship  therefore  left 
it  i»  the  jury  to  consider  whether  any  felony  had  been  committed. 

The  rule,  however,  was  considered  as  inconvenient  and  narrow, 
because,  if  a  man  charges  another  with  felony,  and  requires  an  ofiicer 
to  take  him  into  custody,  and  carry  him  before  a  magistrate,  it  would 
be  most  mischievous  that  the  officer  should  be  bound,  first  to  try, 
and  at  his  peril  exercise  his  judgment  on  the  truth  of  the  charge.  He 
that  makes  the  charge  should  alone  be  answerable.  The  officer  does 
his  duty  in  carrying  the  accused  before  a  magistrate,  who  is  authorized 
to  examine  and  commit  or  discharge.  On  this  ground  a  motion  was 
made  for  a  new  trial,  and,  after  cause  shown,  the  Court  held  that  the 
charge  was  a  sufficient  justification  to  the  constable  and  his  assistants, 
and  cited  Ward's  Case,  in  Clayton,  44;  2  Hale's  Pleas  of  the  Crown, 
84,  89,  91 ;  and  2  Hawkins,  B.  2,  c.  12,  and  c.  13.  The  rule  made 
absolute. 

The  new  trial  came  on  before  Lord  Mansfield,  at  the  sittings  after 
this  term,  when  a  verdict  was  found  against  Hall,  and  for  the  other 
two  defendants. 

(Reporter's  Note.)  None  of  these  authorities  cited  in  the  opinion  oome  ex- 
actly up  to  the  present  case;  which  is  therefore  the  first  determination  of  the 
point.  In  Ward's  Case  (which  is  very  loosely  reported),  it  would  seem  that  the 
goods  had  been  actually  stolen.  The  very  point  of  this  case  had  been  agitated 
on  a  demurrer  to  a  special  justification  so  long  ago  as  the  reign  of  Hen.  IV 
(Year-book,  7  Hen.  IV,  p.  35,  pi.  3)  and  the  Court  seems  to  have  thought  that,  if 
the  cause  of  suspicion  should  appear  reasonable,  the  justification  would  be  good, 
though  no  felony  were  committed.  But  the  case  was  adjourned.  (Vide  Led- 
wick  V.  Catchpole,  B.  R.  E.  23  Geo.  III). 

1077.  Edward  Hydb  East.  A  Treatise  of  the  Pleas  of  the  Crown,  (1803.  Vol. 
I,  p.  301.)  ...  In  Samuel  v.  Payne  and  others,  it  was  determined  that  a  peace- 
officer  might  justify  an  arrest  on  a  charge  of  felony  on  reasonable  suspicion, 
without  a  warrant;  although  it  should  afterwards  appear  that  no  felony  had  been 
committed;  but  that  a  private  individual  in  such  a  case  could  not.  The  reason 
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of  this  is  apparent;  for  if,  as  Lord  Halb  observes  in  one  place,  the  constable 
cannot  judge  whether  the  party  be  guilty  or  not  till  he  come  to  his  trial,  which 
cannot  be  till  he  be  apprehended;  ...  so  it  must  be  equally  impossible  for  the 
constable  to  ascertain  whether  a  felony  was  actually  committed  or  not;  but  in 
most  cases  he  must  take  both  the  one  and  the  other  upon  the  credit  of  the  party 
who  lays  the  charge  before  him.  Therefore  all  that  can  in  reason  be  required 
of  him  is  that  he  should  inform  himself  as  well  as  he  can  of  the  circumstances; 
and  that  the  relation  of  the  party  should  appear  credible.  And  it  is  the  duty  of 
aU  persons  to  submit  themselves  to  the  known  officers  of  the  law. 


1078.  COUPEY  V.  HENLEY 

Nisi  Priub.    1797 

2  Esp.  540 

This  was  an  action  of  assault  and  false  imprisonment.  The  case 
on  the  part  of  the  plaintiff  was,  that  the  defendant  Whale,  who  had 
worked  with  the  plaintiff  (who  was  a  sawyer),  having  come  to  demand 
some  wages  which  the  plaintiff  thought  him  not  entitled  to,  and  being 
extremely  insolent,  a  scuffle  had  taken  place,  and  the  plaintiff  threw 
him  down  and  hurt  him.  Some  time  after  which,  Henley  and  Web- 
ster, as  constables,  had  come  to  the  plaintiff's  house  and  violently 
taken  him  into  custody,  without  any  warrant  or  other  authority,  and 
kept  him  until  a  friend  had  come  forward  and  become  answerable  for 
his  appearance.  The  defence  was,  that  Whale  had  received  a  blow  in 
the  scuffle  from  the  plaintiff,  and  a  fall  in  consequence  of  it:  it  was 
supposed  he  had  received  a  wound  which  might  have  been  fatal,  and 
that  the  defendants  Henley  and  Webster,  as  constables,  were  war^ 
ranted  by  law  to  take  the  party  into  custody.  The  constables  were 
not  present  when  the  affray  happened,  but  were  sent  for,  and  on  the 
representation  made  to  them,  took  the  plaintiff  into  custody;  which 
the  plaintiff's  counsel  contended  by  law  they  could  not  do. 

Eyre,  Chief  Justice.  There  is  no  doubt  that  by  law  a  constable  is 
not  warranted  to  take  a  person  into  custody  for  a  mere  assault,  imless 
he  is  present  at  the  time,  and  interposes  with  a  view  to  prevent  a  breach 
of  the  peace.  But  I  should  hold,  that  if  an  affray  has  happened,  and  a 
blow  or  wound  has  been  received  likely  to  end  in  a  felony,  that  will 
authorize  the  constable  to  take  the  party  into  custody  without  any 
warrant.  But  in  such  case  it  should  appear  that  there  was  ground 
and  foundation  for  such  a  supposition  that  a  felony  was  likely  to 
ensue.  For  as,  on  the  one  hand,  by  forbidding  a  constable  to  take  a 
person  into  custody  without  a  warrant,  where  death  was  likely  to 
ensue  in  consequence  of  a  blow  given,  a  murderer  might  escape;  so, 
by  allowing  the  ill-groimded  or  malicious  suggestions  of  the  constable . 
or  any  other  person  who  might  give  him  information,  to  justify  a  con- 
stable to  take  a  person  into  custody,  great  injury  might  be  done  to 
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individuals.  The  ground  ought  therefore  to  appear  sufficient  and 
satisfactory,  such  as  may  afford  reasonable  ground  to  the  constable 
to  believe  a  felony  would  probably  ensue;  for  if  the  grounds  are  frivo- 
lous, or  such  as  it  appears  he  himself  hardly  credited,  he  will  be  liable 
to  an  action  of  false  imprisonment  if  he  proceeds  in  the  arrest. 

In  the  present  case  I  think  there  was  not  such  an  assault  or  blow 
given  as  could  justify  the  imprisonment.  .  .  .  The  plaintiff  must  have 
a  verdict. 

Shepherd,  Serjt.,  and  'Espinasse  for  the  plaintiff. 

Le  Blanc  and  Knowlys,  for  the  defendant. 

1079.  Sir  James  Sfephen.  History  of  the  Criminal  Law,  (1883.  Vol.  I, 
Ch.  VII,  p.  165.)     [Printed  anU,  as  No.  964.] 

1080.  Rohan  v.  Sawdj.  (1849.  6  Cush.  281,  284.)  Dewey,  J.  .  .  .  Peace- 
officers  without  warrant  may  arrest  suspected  felons.  .  .  .  The  case  of  Beck- 
with  V.  Philby,  6  B.  &  C.  635,  is  a  direct  authority;  .  .  .  Lord  Tenterden  said: 
"A  constable,  having  reasonable  grounds  to  suspect  that  a  felony  has  been 
committed,  is  authorized  to  detain  the  party  suspected,  until  inquiry  can 
be  made  by  the  proper  authorities.''    .  .  . 

It  has  been  sometimes  contended,  that  an  arrest  of  this  character,  without  a 
warrant,  was  a  violation  of  the  great  fundamental  principles  of  our  national  and 
State  constitutions,  forbidding  unreasonable  searches  and  arrests,  except  by 
warrant  founded  upon  a  complaint  made  imder  oath.  Those  provisions  doubt- 
less had  another  and  different  purpose,  being  in  restraint  of  general  warrants 
to  make  searches,  and  requiring  warrants  to  issue  only  upon  a  complaint  made 
under  oath.  They  do  not  conflict  with  the  authorities  of  constables  or  other 
peace-officers  or  private  persons,  imder  proper  limitations,  to  arrest  without 
warrant  those  who  have  committed  felonies.  The  public  safety,  and  the  due 
apprehension  of  criminals,  charged  with  heinous  offences,  imperiously  require 
that  such  arrests  should  be  made  without  warrant  by  officers  of  the  law.  As  to 
the  right  appertaining  to  private  individuals  to  arrest  witlfout  a  warrant,  it  is 
a  much  more  restricted  authority,  and  is  confined  to  cases  of  the  actual  guilt  of 
the  party  arrested;  and  the  arrest  can  only  be  justified  by  proving  such  guilt. 
But  as  to  constables,  and  other  peace-officers,  acting  officially,  the  law  clothes 
them  with  greater  authority,  and  they  are  held  to  be  justified,  if  they  act,  in 
making  the  arrest,  upon  probable  and  reasonable  grounds  for  believing  the  party 
guilty  of  a  felony;  and  this  is  all  that  is  necessary  for  them  to  show,  in  order  to 
sustain  a  justification  of  an  arrest,  for  the  purpose  of  detaining  the  party  to 
await  further  proceedings  under  a  complaint  on  oath  and  a  warrant  thereoiL 

It  was  not  necessary,  therefore,  in  the  present  case,  for  the  defendant  to  es- 
tablish the  actual  guilt  of  the  plaintiff  of  the  offence  imputed  to  him.  It  was  only 
necessary  to  show,  that  upon  the  representation  made  to  him  of  the  commission 
of  a  felony,  and  the  other  circumstances  coming  to  his  knowledge,  he  had  rea- 
sonable ground  to  suspect  the  plaintiff  of  having  committed  the  crime  of  receiv- 
ing stolen  goods  knowing  them  to  be  stolen. 

1081.  Arthub  Teain.  The  Prisoner  at  the  Bar.  (2d  ed.,  1908,  p.  35,  c.  m.) 
The  Arrest.  .  .  .  The  statutes  governing  the  right  of  arrest,  ^niiile  extensive 
enough  to  safeguard  the  public  interest,  are  carefully  limited  to  prevent  arbitiaiy 
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interference  with  the  liberty  of  innooent  persons.  The  law,  therefore,  makes  it 
a  positive  condition  that  before  any  one,  whether  he  be  a  citizen  or  officer,  may 
arrest  another  for  a  felony  not  committed  in  his  presence,  the  felony  must  in 
fact  have  been  conunitted.  ...  In  one  respect  only  does  the  law  recognize  any 
difference  between  the  private  citizen  and  the  public  officer  paid  to  keep  the 
peace,  —  if  a  felony  has  in  fact  been  committed,  the  officer  may  arrest  any  one 
who  he  has  reasonable  ground  to  believe  is  the  guilty  party,  while  a  citizen  may 
arrest  only  the  person  who  is  actually  guilty.  Thus  the  citizen  must  guarantee 
not  only  the  commission  of  the  crime  but  the  identity  of  the  criminal,  while  the 
officer,  so  long  as  the  law  has  actually  been  violated,  may  take  a  chance  as  to 
the  identity  of  the  perpetrator  of  the  offence.  Now,  the  potioe  invariably  inter- 
pret the  law  to  mean  that  they  may  arrest  anybody  who  they  have  reasonable 
cause  for  believing  has  conmutted  a  felony,  —  but  of  course  the  statute  gives 
them  no  such  power.  The  felony  must  have  been  committed;  the  '^  reasonable 
cause''  refers  only  to  the  identity  of  the  criminal. 

This,  however,  does  not  worry  the  average  policeman  at  all.  He  sees  the 
biu-glar  coming  out  of  the  area  with  his  bag,  promptly  pounces  upon  him  and 
hales  him  off  to  the  precinct  house,  in  spite  of  the  burglar's  protests  and  ex- 
pletives. If  a  burglar  prove  refractory  he  is  clubbed  into  submission,  or  if  he 
attempts  to  run  he  may  be  shot  in  the  leg.  Now  suppose  that  on  reaching  the 
police  station  the  burglar  turns  out  not  to  be  a  burglar  at  all  but  the  family 
doctor?  Or  a  late  caller  upon  the  cook?  Or  a  gentleman  who  has  mistaken 
some  one's  else  area  for  his  own?  Of  course  no  felony  has  been  committed. 
The  policeman  had  no  right  to  make  the  arrest..  Assuming  that  the  house  had 
been  burglarized,  the  officer  beyond  a  doubt  had  reasonable  cause  for  a  hastily 
formed  opinion  that  the  man  in  the  area  was  the  guilty  party  and  had  a  right  to 
make  the  arrest;  but  in  law  he  makes  this  assumption  at  his  peril.  If  he  is 
wrong,  the  victim  has  a  good  cause  of  action  against  the  policeman  for  false 
arrest.  But  the  execution  following  his  civil  judgment  against  the  latter  wUl 
probably  be  returned  nulla  bona  by  the  sheriff,  and  he  will  have  to  pay  for  his 
own  medical  treatment  and  legal  advice. 

An  attempt  has  apparently  been  made  by  the  Legislature  of  New  York  State 
to  enlarge  the  powers  of  the  police  during  the  night-time  by  giving  them  au- 
thority to  arrest  ''on  reasonable  suspicion  of  felony."  The  statute  (Penal  Ck>de) 
reads  as  follows:  "Section  179.  May  arrest  at  night,  on  reasonable  suspicion  of 
felony.  He  may  also,  at  night,  without  a  warrant,  arrest  any  person  whom  he 
has  reasonable  cause  for  believing  to  have  committed  a  felony,  and  is  justified 
in  making  the  arrest,  though  it  afterwards  appear  that  a  felony  had  been  com- 
mitted but  that  the  person  arrested  did  not  commit  it."  This  statute  clearly 
stultifies  itself.  The  writer  is  not  aware  of  any  judicial  interpretation  of  its 
meaning  up  to  the  present  time. 


1082.    COMMONWEALTH  v.  CAREY 
Supreme  Judicial  Coubt  of  Massachusetts.    1853 

12  Cusk.  246 

Tms  was  an  indictment  for  murder,  tried  at  Cambridge,  June  2, 
1851,  before  the  chief  justice,  and  Fletcher  and  Bioelow,  JJ.,  charg- 
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ing  the  prisoner  with  the  murder  of  Greorge  Hejn^ood,  at  linooln,  in 
the  county  of  Middlesex,  the  27th  day  of  December,  1850.  The  evidence 
for  the  government  established  substantially  the  following  facts: 
Mr.  Heywood,  the  deceased,  was  a  constable  of  the  town  of  Lincoln, 
and  keeper  of  the  station-house  of  the  Fitchburg  Railroad,  in  said 
Lincoln.  On  the  day  of  the  homicide,  the  prisoner  arrived  at  said 
station  by  the  up-train,  he  being  the  only  person  who  stopped  at  that 
place  from  that  train.  The  station-house  is  in  a  part  of  the  town 
somewhat  distant  from  any  dwelling-house,  or  other  building.  The 
conductor  of  the  same  train  of  cars  brought  a  letter  to  Mr.  Heywood 
from  a  keeper  of  another  station  on  the  same  road,  at  Waltham,  some 
ten  miles  distant,  between  Lincoln  and  Boston.  The  following  is  a 
copy  of  the  letter: 

"Waltham  Depot,  December  27th,  11  o'clock.  Mr.  Heywood  —  Dear  Sir: 
—  The  man  that  broke  into  Stony  Brook  depot  last  week,  I  think,  has  just 
bought  a  ticket  for  Lincoln.  ...  Do  not  let  him  slip.  I  know  it  is  the  one. 
Yours  in  great  haste.    W.  A.  Blaisdell." 

Mr.  Heywood.  .  .  met  and  took  along  with  him  a  young  man  of  the 
neighborhood.  Upon  their  arrival  at  the  station,  they  found  the 
prisoner  inside  the  ticket-office,  no  other  person  being  in  or  about  the 
building.  The  testimony  of  the  young  man  upon  this  point  was  as 
follows:  .  .  .  "When  we  got  there,  looked  in  at  the  front  windows 
and  saw  a  man  in  the  ticket-office.  .  .  .  Mr.  Heywood  asked  him  how 
he  came  to  be  in  the  ticket-office:  he  said  that  he  found  the  door  open, 
and,  taking  a  chisel  out  of  his  pocket,  said  that  he  found  it  upon  the 
floor.  .  .  .  Mr.  Heywood  then  told  him  that  he  was  lus  prisoner.  .  .  . 
Carey  then  demanded  of  Mr.  Heywood  to  show  his  authority  for 
arresting  him;  Mr.  Heywood  replied  that  he  was  a  constable,  and  had  a 
right  to  keep  him;  .  .  .  Carey  then  jumped  out  of  the  window,  head 
foremost,  carrying  the  sash  with  him."  .  .  .  After  leaping  through 
the  window,  Carey  ran  about  two  hundred  yards  in  the  road  and 
swamps,  closely  pursued  by  Heywood  and  several  schoolboys,  Carey 
all  the  time  carrying  in  his  hand  a  pistol,  which  he  once  or  twice  pointed 
at  his  pursuers,  but  said  nothing.  He  finally  made  a  stand  in  a  meadow 
near  the  borders  of  the  woods,  and,  turning  round,  told  Heywood,  who 
was  within  twenty  feet  of  him,  to  stop  and  go  back,  or  he  would  shoot 
him.  Heywood  stopped,  but  refused  to  go  back.  Carey  took  aim  and 
fired.  Heywood  received  the  bullet  on  the  left  sid^  of  the  abdomen, 
of  which  woimd  he  died  after  lingering  about  eighteen  hours.  There 
was  no  evidence  that  anything  was  stolen  from  the  ticket-office  on  the 
day  of  the  arrest,  or  that  Heywood  at  any  time  thought  th^re  was.  .  .  . 
After  the  evidence  was  all  in  on  behalf  of  the  gov^imient, 

B.  F.  BvUer  &  B,  Dean,  for  the  defendant,  submitted  to  the  court 
the  following  propositions,  with  the  authorities,  and  prayed  that  they 
might  be  passed  upon,  before  opening  the  defence:  1.  The  arrest  and 
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detention  of  Carey  by  Heywood  was  not  warranted  by  law,  because 
the  offence  with  which  he  was  charged  was  a  misdemeanor  only,  it 
being  a  breaking  and  entering,  which  was  only  a  trespass  at  common 
law,  and  is  not  made  felony  by  statute.  ...  2.  If  the  offence  with  which 
Heywood  charged  Carey  be  a  misdemeanor  only,  Heywood  could  not 
legaUy  arrest  and  detain  him  therefor;  because,  even  if  he  were  a  con- 
stable, he  fiad  no  power  to  arrest  him  for  any  misdemeanor  without  a 
warrant,  except  to  stay  a  breach  of  the  peace,  or  to  prevent  the  com- 
mission of  such  an  offence.  ...  3.  Where  the  arrest  is  not  warranted 
by  law,  and  the  person  arrested  kill  the  aggressor,  it  is  manslaughter 
only. 

J,  H,  Clifford  (Attorney-General),  and  A.  W,  Fart  (District- 
Attorney),  contended:  1.  That,  although  perhaps  not  technically  a 
felony  according  to  the  common-law  definition,  still,  that  the  breaking 
and  entering  in  the  present  case,  with  the  manifest  intent  to  steal, 
was  such  an  offence  as  would  justify  a  constable  in  making  an  arrest. 
2.  That  a  constable  has  a  right,  and  it  is  his  duty,  to  arrest  without 
a  warrant,  upon  reasonable  suspicion  of  felony.  3.  That  the  letter 
from  Blaisdell  contained  what,  to  a  common  mind,  unacquainted  with 
legal  technicalities,  furnished  reasonable  ground  of  suspicion  that  a 
felony  had  been  committed  by  the  prisoner,  and  justified  the  arrest. 
The  following  authorities  were  cited  by  the  Attorney-General:  .  .  . 
Beckwith  v,  Philby,  6  Bam.  &  Cres.  635;  Samuel  9.  Payne  {awpra^ 
No.  1076];  Davis  t,  Russell,  5  Bing.  354;  Rohan  v.  Sawin  [supra. 
No.  1080];  and  the  St.  of  1804,  c.  143,  declaring  breaking  and  entering 
with  intent,  &c.,  to  be  a  felony;  ... 

Shaw,  C.  J.  then  stated  that  the  Court  were  of  opinion,  and  pro- 
posed to  instruct  the  jury,  that  if  a  prisoner  is  unlawfully  arrested, 
and  if  in  resisting  the  arrest,  or  attempting  to  escape,  he  takes  the 
life  of  the  person  so  arresting  him,  ...  it  will,  in  contemplation  of 
law,  be  manslaughter.  .  .  . 

Upon  the  question  of  the  legality  of  the  arrest,  the  opinion  of  the 
Court  was,  that  any  person,  whether  a  police-officer  or  a  private 
person,  may  lawfully  arrest  any  one  guilty  of  a  felony,  with  a  view  to 
bring  him  before  a  magistrate,  that  proceedings  may  be  further  taken 
to  bring  him  to  punishment.  There  is  this  difference,  however,  that  a 
private  person,  who  arrests  another  on  a  charge  of  felony,  does  it  at 
the  peril  of  being  able  to  prove  a  felony  actually  committed  by  the  person 
arrested.  But  if  a  constable  or  other  peace-officer  arrest  a  person  with- 
out a  warrant,  he  is  not  bound  to  show  in  his  justification  a  felony 
actually  committed,  to  render  the  arrest  lawful;  but  if  he  suspects 
one  on  his  own  knowledge  of  facts,  or  on  facts  communicated  to  him 
by  others,  and  thereupon  he  has  reasonable  ground  to  believe  that 
the  accused  has  been  guilty  of  felony,  the  arrest  is  not  unlawful. 
Nor  is  it  necessary,  when  a  third  person  makes  a  complaint  to  a 
peace-officer  against  a  person,  and  gives  him  in  charge  to  the  officer. 
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that  the  accusBtion  should  in  tenns  technically  import  a  felony;  but 
when  the  language  in  its  popular  sense  would  import  such  charge, 
it  is  sufficient;  as,  where  one  says  to  a  peace-officer,  I  wish  you  to 
take  such  a  person  in  charge  for  having  in  his  possession  counterfeit 
bilb,  the  natural  import  is,  that  he  intends  to  charge  the  party  ac- 
cused with  having  in  his  possession  coimterfeit  bills,  knowing  them 
to  be  counterfeit,  and  with,  an  intent  to  pass  the  same;  without  which 
incidents  such  possession  would  be  innocent,  and  import  no  criminal 
charge  at  all. 

But  the  Court  were  further  of  opinion,  that  a  constable  or  other 
peace-officer  could  not  arrest  one  without  a  warrant,  for  a  crime  proved 
or  suspected,  if  such  crime  were  not  an  offence  amounting  in  law  to 
felony.  This  is  the  old  established  rule  of  the  common  law,  adopted 
and  acted  upon  in  this  Commonwealth,  by  which  Courts  of  justice 
are  bound  to  be  governed,  until  altered  by  the  Legislature;  that  an- 
ciently there  was  a  broad  and  marked  distinction  between  felony  and 
misdemeanor,  the  former  being  attended  at  common  law  with  f orf ^ture 
of  all  the  offender's  goods;  that  though,  by  the  statutes  of  this  Conunon- 
wealth,  and  especially  by  the  Revised  Statutes,  the  line  of  distinction 
between  felonies  and  misdemeanors  was  in  a  great  measure  obliterated, 
and  in  many  instances  the  law  regarded  as  misdemeanors  offences  of 
a  greater  moral  turpitude  than  many  felonies,  yet  it  had  not  changed 
the  rule  in  question;  though  perhaps  it  might  be  more  wise  in  the 
Legislature  to  make  the  rule  in  question  applicable  to  offences  measured 
by  a  different  standard  of  aggravation,  as  by  being  punishable  in  the 
state  prison,  or  otherwise. 

The  Court  further  held,  under  this  rule,  and  as  applicable  to  this 
case,  that  if  Mr.  Heywood  suspected,  or  had  reasonable  cause  to  sus- 
pect, and  acted  on  the  suspicion,  that  the  person  had  stolen  money, 
or  any  other  property,  from  the  ticket-office,  inasmuch  as  such  stealing 
would  have  been  larceny,  and  of  course  felony,  the  arrest  was  lawful, 
and  the  homicide  committed  by  the  parson  in  attempting  to  escape 
would  be  murder,  and  not  manslaughter;  and  that  this  would  be  a 
question  of  fact  for  the  jury.  But,  further;  that  the  breaking  open  of 
the  ticket  office  though  with  an  intent  to  steal,  but  without  in  fact 
stealing,  was  a  misdemeanor,  and  not  a  felony,  and  the  arrest  of  the 
prisoner  for  that  offence,  or  on  a  suspicion  and  belief,  by  a  peace- 
officer,  that  he  had  committed  that  offence,  would  not  be  a  lawful  ar- 
rest. It  was  the  breaking  of  an  office  in  the  daytime,  and  came  und^ 
the  provisions  of  Rev.  Sts.  c.  126,  §  13.  ...  If  the  deceased,  there- 
fore, in  the  present  case,  although  legally  qualified  as  a  peace-<^cer, 
understood,  suspected,  and  believed  only  that  the  prisoner  had  broken 
open  the  ticket-office,  though  with  an  intent  to  steal,  and,  acting  upon 
that  knowledge,  suspicion,  or  belief,  arrested  the  person  without  a 
warrant,  it  was  an  unlawful  arrest. 

In  regard  to  the  letter  sent  by  Blaisdell  to  the  deceased,  the  Court 
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were  of  opinion  that  it  did  not  charge  a  felony,  so  as  to  make  the 
arrest  lawful  without  a  warrant;  it  did  not  state  or  imply  that  the 
prisoner  had  stolen  anything  from  the  Stony  Brook  depot.  Breaking 
open  the  depot  would,  of  itself,  be  an  offence  for  which  the  perpetrator 
would  be  liable  to  a  severe  punishment,  but  in  character  it  was  a  mis- 
demeanor, and  not  a  felony;  and,  therefore,  charging  the  prisoner  with 
having  broken  open  that  depot  did  not  directly,  or  by  implication, 
charge  a  felonious  offence,  for  which  he  could  lawfully  be  arrested  with- 
out a  warrant.  It  is  distinguishable  from  the  case  before  mentioned, 
of  giving  one  in  charge  for  having  counterfeit  notes  in  his  possession, 
because  that  charge  necessarily  implies  a  guilty  knowledge  and  a  guilty 
purpose,  which,  if  they  make  the  act  criminal  at  all,  make  it  a  felonious 
one.  Such  were  held  to  be  the  rules  of  law  under  which  the  Court  de- 
termined that  the  case  must  go  to  the  jury.  .  .  . 

The  Chief  Justice  then  charged  the  jury  in  conformity  with  the  fore- 
going rulings,  and  they  returned  a  verdict  of  guilty  of  manslaughter. 

1083.  SNEAD  v.  BONNOIL 
Court  of  Appeals  of  New  York.    1901 

166  N.  Y.  325,  59  N.  E,  899 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  March  26,  1900,  affirm- 
ing a  judgment  of  S500  in  favor  of  plaintiff  entered  upon  a  verdict, 
and  an  order  denying  a  motion  for  a  new  trial. 

This  was  an  action  for  false  imprisonment.  ...  It  appeared  that 
two  police  officers,  of  whom  the  defendant  was  one,  without  a  warrant, 
arrested  the  plaintiff  upon  the  suspicion  that  he  was  engaged  in  the 
conmiission  of  a  felony.  According  to  the  plaintiff's  evidence,  it  oc- 
curred in  this  wise.  On  the  8th  of  November,  1893,  he  took,  in  a  satchel, 
some  articles  of  silver  and  jewelry,  which  were  rightfully  in  his  pos- 
session, to  a  pawn  shop  and  asked  for  a  loan  of  money.  Not  obtaining 
upon  them  as  much  as  he  had  asked,  he  left  the  shop  and  with  his 
articles  was  returning  to  his  home,  when  the  police  officers  came  up 
behind  him  and  touched  him  on  the  shoulder:  saying,  "What  have  you 
got  in  that  bag?"  The  plaintiff  turned,  saw  two  men,  who  were  stran- 
gers to  him,  and  replied,  "None  of  your  business:  take  your  hand  off 
from  my  shoulder.*'  The  defendant  then  said,  "  We  are  officers  and  you 
are  under  arrest."  The  plaintiff  asked,  "What  for?"  It  was  replied, 
"  Well,  we  want  to  know  what  you  have  got  in  that  bag."  The  plaintiff 
asked  them  to  show  their  authority  for  arresting  him  and  offered  to  take 
them  to  his  house  and  to  prove  to  them  that  the  property  in  the  bag  be- 
longed to  him.  The  men  refused,  with  abusive  language  and  treatment, 
handcuffed  him  and  took  him  to  police  headquarters.  He  was  locked 
up  for  the  night  and,  on  the  morning  of  November  9th,  was  arraigned  by 
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the  oflScers  before  a  magistrate  upon  the  charge  of  bemg  a  ''suspicious 
person."  At  their  request,  he  was  remanded  until  the  following  morning 
of  November  10th;  when  he  was  rearraigned  upon  a  charge  of  carrying 
concealed  weapons,  in  violation  of  a  corporation  ordinance,  in  fact,  he 
had  carried  a  pistol  which  was  taken  from  his  pocket,  and  upon  this 
latter  charge  he  was,  subsequently,  convicted  and  punished. 

John  WhaHeriy  Corporation  Counsel  (WiUiam  B,  Croweil,  of  counsel), 
for  appellant.  To  recovjer  in  an  action  for  false  imprisonment  the  plain- 
tiff must  show  an  illegal  detention  of  his  person.  .  .  . 

Robert  L.  Harrison  and  Robert  W.  B.  EUiott,  for  respondent.  .  .  . 
The  arrest  of  and  detention  of  a  person  without  a  warrant  by  a  peace- 
officer  for  a  felony  cannot  be  justified  on  the  ground  that  at  the  time  of 
the  arrest  the  person  so  arrested  was,  unknown  to  the  officer  arresting 
him,  guilty  of  the  violation  of  a  municipal  ordinance.  .  .  . 

Gray,  J.  [after  stating  the  case  as  above:]  There  was  some  conflict  in 
the  evidence  given  by  the  plaintiff  and  by  the  defendant  as  to  the  oc- 
currences; but  the  jury  believed  the  former's  version,  as  their  verdict 
proved.  The  verdict  was  rendered  upon  sufficient  evidence  and,  neces- 
sarily, established  the  facts  that  the  defendant  had  arrested  the  plain- 
tiff; that  the  arrest  was  for  a  felony  and  not  for  a  misdemeanor,  in  the 
violation  of  a  municipal  ordinance,  and  that  the  defendant  did  not  have 
reasonable  cause  for  believing  that  the  plaintiff  had  committed  a  felony. 
.  .  .  The  only  question  of  law  for  our  consideration  is  whether,  as 
established,  there  had  been  that  illegal  detention  of  the  plaintiff's  person 
which  made  out  a  case  of  fabe  imprisonment.  ...  It  is  an  important 
principle  of  our  political  institutions  that  every  person  is  entitled  to 
immunity  from  arrest  except  by  authority  and  for  cause.  A  peace- 
officer  may,  without  a  warrant,  arrest  a  person  whenever  a  crime  is  com- 
mitted, or  attempted,  in  his  presence;  when  the  person  arrested  has 
committed  a  felony,  although  not  in  his  presence;  or  where  he  has 
reasonable  cause  for  believing*  the  person  arrested  to  have  committed  a 
felony.  (Code  Crim.  Pro.,  sec.  177.)  If  the  arrest  was  lacking  in  these 
elements  of  authority  to  make  it,  then  there  has  been  an  unlawful  de- 
tention of  the  person  arrested  and,  upon  his  bringing  his  action  and 
showing  the  false  imprisonment,  the  burden  of  justification  is  on  the 
defendant.    (2  Bish.  Crim.  Proc.,  §  368.) 

1.  This  arrest  having  been  made  without  a  warrant,  it  was  a  question 
of  fact  upon  the  evidence  for  the  jury  to  decide  whether  there  was 
reason  for  defendant's  belief  that  a  felony  had  been  committed  [by  the 
plaintiff].  The  verdict  established  that  the  defendant  did  not  have 
reasonable  cause  for  believing  that  the  plaintiff  had  committed  a 
felony.  The  situation  was,  therefore,  that  the  plaintiff  had  been  placed 
under  an  arrest,  without  reasonable  cause  for  its  having  been  made; 
that  he  was  detained  in  prison  for  a  period  of  time  after  his  arraignment 
upon  the  charge,  and  was  subsequently  rearraigned  and  held  for  trial 
upon  another  diarge  of  having  committed  a  misdemeanor. 
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2.  The  fact,  however,  that  at  the  time  of  the  arrest  the  plaintiff  may 
have  been,  although  unknown  to  the  defendant,  guilty  of  a  misdemeanor, 
is  no  justification  for  the  trespass,  as  it  is  contended.  In  the  first  place, 
if  the  plaintiff  was  not  placed  under  arrest  for  a  misdemeanor,  then  he 
was  illegally  imprisoned  from  November  9th  to  November  10th.  Dur- 
ing that  period  he  was  falsely  imprisoned  on  a  charge  ior  which  there 
was,  as  it  has  been  found,  no  reasonable  cause.  In  the  next  place,  the 
illegality  of  the  arrest  was  not,  and  could  not  be,  cured  by  the  subse- 
quent charge  of  having  committed  a  misdemeanor,  for  which  a  convic^ 
tion  was  eventually  had.  It  is  not  a  matter  of  technicalities,  but  of 
substance.  If  a  person  is  arrested  for  a  misdemeanor,  his  admission  to 
bail  before  conviction  is  a  matter  of  right;  while,  where  the  arrest  is  for 
felony,  it  is  a  matter  of  discretion.  (Code  Crim.  Pro.,  sec.  553.)  The 
plaintiff  was  not  only  detained  in  prison  upon  an  unfounded  charge; 
but  he  was  deprived  of  the  right  of  claiming  his  immediate  admission 
to  bail.  The  procedure  in  this  case  was  without  warrant  in  the  law. 
It  would  not  do  to  hold  that  the  illegality  of  a  person's  arrest  upon  an 
unfounded  charge  could  be  cured  by  the  subsequent  charge  and  convic- 
tion for  another  offence.  ...  I  think  the  judgment  should  be  afiirmed, 
with  costs. 

Parker,  Ch.  J.,  O'Brien,  Haight,  Landon,  Cullen  and  Werner, 
JJ.,  concur.    Judgment  affirmed. 

1084.  Rbvibed  Statutes  of  Ilunoib.  (1874.  Ch.  38,  }  342.)  Div.  VII. 
Arrest,  .  .  . 

§  4.  An  airest  may  be  made  by  an  officer  or  by  a  private  person  without 
warrant,  for  a  criminal  offence  committed  or  attempted  in  bis  presence,  and  by 
an  officer,  when  a  criminal  offence  has  in  fact  been  committed  and  he  has  reason- 
able ground  for  believing  that  the  person  to  be  arrested  has  committed  it. 

1085.  Griffith  J.  Grifftth.  Crime  and  <^riminals,  (1910.  p.  150.) 
Ch.  VIII.  Deterrence  by  the  Police,  ...  It  is  beyond  all  question,  therefore, 
that  throughout  the  United  States  there  is  an  immense  amount  of  arresting  for 
which  no  adequate  reason  can  be  shown.  .  .  .  Justice  T^^UAiam  J.  Gaynor, 
recently  elected  mayor  of  New  York,  but  then  of  the  Supreme  Court  of  the 
State  of  New  York,  published  in  the  North  American  Review  —  in  1903  —  an 
article  on  "Lawlessness  of  the  Police  in  New  York,"  in  the  course  of  which  he 
said:  "One  recent  instance  suffices  to  show  the  false  idea  of  the  right  and  power 
to  arrest  and  imprison  without  a  warrant  which  exists  in  the  police  department 
of  the  city  of  New  York.  On  October  last  a  police  captain  came  into  a  magis- 
trate's court  with  a  large  batch  of  prisoners,  whom  he  had  arrested  and  locked 
up  over  night  without  warrant.  He  told  the  magistrate  that  he  wanted  them 
aU  committed  to  prison  until  after  election.  The  magistrate  asked  what  charge 
of  a  criminal  offence  he  made  against  them,  and  the  response  was  that  he  made 
none,  but  that  he  feared  they  would  register  and  vote  if  not  locked  up.  Being 
asked  if  there  was  any  one  to  make  any  charge  against  them,  he  said  'No.'  The 
magistrate  said  that  he  had  no  right  to  commit  any  one  except  on  a  charge  of 
some  criminal  offence  made  on  oath,  and  discharged  the  prisoners.    Can  any 
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one  imagiiie  such  an  occurrence  in  England,  or  for  that  matter,  anywhere  out- 
side of  the  city  of  New  York?"  .  .  . 

We  leave  New  York  and  pass  to  other  sections  of  the  country  where  recent 
events  having  caused  widespread  criticism  of  the  police  both  in  the  matter  of 
making  arrests  and  their  treatment  of  the  arrested.  .  .  .  For  a  full  and  earnest 
discussion  of  the  entire  question,  one  cannot  go  to  a  better  place  than  St.  Louis, 
Mo.  .  .  .  Former  Governor  Johnson  and  others  expressed  themselves  with 
great  vigor,  and  as  Mr.  Johnson  has  been  for  some  fifty  years  one  of  the  most 
noted  criminal  lawyers  in  the  west,  we  quote  him.  ...  He  says:  ''It  is  not 
going  beyond  the  domain  of  exact  truth  to  assert  that  no  ordinary  citizen  with- 
out position,  political  influence  or  wealth  is  safe  from  an  infringement  of  his 
rights  if  he  unfortunately  falls  under  the  suspicion  of  the  police.  .  .  .  The 
facts  show  the  most  tyrannical  abuse  of  power  in  the  officers  making  the  ar- 
rests. .  .  .  Frequently,  in  what  is  called  the  '  round-up'  of  certain  localities,  a 
swarm  of  detectives  go  forth  and  indiscriminately  arrest  persons,  and  are  at  a 
loss  to  know  what  charge  to  put  against  them;  it  usually  ends  with  the  entry, 
'Held  for  the  chief,*  or  'Idling.*  .  .  .  They  arrest  citizens  upon  bare  suspicion, 
and  on  the  flimsiest  hearsay  evidence  or  at  the  dictum  of  their  chief.  The  law- 
prescribing  warrant,  in  certain  cases,  is  entirely  ignored.  They  invade  the 
sanctity  of  the  home  and  drag  the  innocent,  male  and  female,  at  unseasonable 
hours  of  the  night  to  the  prison." 

I 

Sub-topic  C.   Detention,  after  Arrest,  without  iNsriTUTiNa 

Judicial  Proceedings 

{A,    One  Aspect.) 

1087.  Edward  J.  Lowell.  On  the  Eve  of  the  French  RevtduHon.  (1892. 
Ch.  X,  pp.  116,  357.)  LeUres  de  Cachet  under  the  French  Monarchy.  .  .  .  An 
order  of  arrest  under  the  royal  hand  and  seal  was  known  as  a  lettre  de  cachet.^ 
Arbitrary  imprisonment,  without  trial,  is  a  thing  so  outrageous  to  Anglo-Saxon 
feelings  that  we  are  apt  to  forget  that  it  has  until  recent  years  formed  a  part 
of  the  regular  practice  of  most  civilized  nations.  It  is  considered  necessary  to 
what  is  called  the  police  of  the  country,  a  word  for  which  we  have  in  English  no 
exact  equivalent.  Police,  in  this  sense,  not  only  punishes  crime,  but  averts 
danger.  Acts  which  may  injure  the  public  are  prevented  by  guessing  at  evil 
intentions;  and  criminal  enterprises  are  not  allowed  to  come  to  action.  This 
sort  of  protection  is  a  part  of  the  function  of  every  government;  but  on  the 
Continent,  in  old  times,  and  still  in  some  countries,  long  and  painful  imprison- 
ment of  men  who  had  never  been  convicted  of  any  crime  was  considered  one  of 
the  proper  methods  of  police. 

It  was  justified  in  some  measure  in  French  eyes  by  the  fact  that  secrecy  saved 
the  feelings  of  innocent  families,  which  thus  did  not  suffer  in  the  public  estima- 
tion for  the  misdeeds  of  one  unruly  member.  In  France,  where  the  family  is 
much  more  of  a  unit  than  in  Englishnspeaking  countries,  the  disgrace  of  one 
person  belonging  to  it  affects  the  others  far  more  seriously.  The  lettre  de  cachet 
of  old  France,  confining  its  victim  in  a  state  prison,  was  too  elaborate  a  method 


*  The  lettre  de  cachet  was  written  on  paper,  signed  by  the  long,  and  coun- 
tersigned by  a  minister;  it  was  so  sealed  that  it  could  not  be  opened  without 
breaking  the  seal,  and  it  was  deemed  a  confidential  warrant. 
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to  be  used  with  the  turbulent  lower  classes  (for  them  there  were  less  dignified 
forms  of  proceeding) ;  but  it  was  freely  employed  against  persons  of  any  conse- 
quence. Spendthrifts  and  licentious  youths  were  shut  up  at  the  request  of 
their  relations.  Authons  of  dai^erous  books  were  readily  clapped  into  the 
Bastile,  Vincennes  or  Fors  FEveque.  Voltaire,  Diderot,  Mirabeau,  and  many 
others  underwent  that  sort  of  confinement;  and  the  first  of  them  is  said  to  have 
procured  by  his  influence  the  incarceration  of  one  of  his  own  literary  enemies. 
Fallen  statesmen  were  fortunate!  when  they  did  not  pass  from  the  cabinet  to  the 
prison,  but  were  allowed  the  alternative  of  exile,  or  ci  seclusion  in  their  own 
country  houses.  But  this  was  not  the  worst.  The  lettre  de  cachet  was  too 
often  the  instrument  of  private  hate.  Signed  carelessly,  or  even  in  blank,  by 
the  king,  it  could  be  procured  by  the  favorite  or  the  favorite's  favorite,  for  his 
own  purposes.  And  if  the  victim  had  no  protector  to  plead  his  cause,  he  might 
be  forgotten  in  captivity  and  waste  a  lifetime.  For  such  abuses  as  this,  there  is 
no  remedy  but  publicity.  .  .  .  After  the  overthrow  of  the  Monarchy,  changes 
of  law  were  recommended,  in  the  direction  of  giving  a  better  chance  to  accused 
persons.  .  .  .  According  to  some  of  the  provincial  committee  reports  ^  made 
to  the  Constitutional  Convention,  arbitrary  imprisonment  by  lettre  de  cachet 
was  to  be  suppressed  altogether;  according  to  others  it  was  to  be  regulated, 
but  the  practice  retained  where  pubUc  policy  or  family  discipline  might  require 
it«  The  reports  show  that  everybody  was  opposed  to  the  use  of  lettres  de 
cachet  as  they  then  existed;  but  most  of  the  reports  that  had  anything  to  say 
about  them  expressed  a  desire  to  keep  something  of  the  kind.  They  were  con* 
sidered  necessary  for  reasons  of  state,  or  in  the  interest  of  families. 

1088.  H.  MoRBS  Stephens,  The  French  Revoluticm  (1891.  Vol.  II, 
ch.  X,  p.  321);  and  H.  Tainb,  The  French  RevoliUvm  (1884.  Bk.  VII,  ch.  Ill, 
Bk.  Vin,  ch.  I,  transl.  Durand,  vol.  Ill,  pp.  266,  293).  The  period  of  the 
Reign  of  Terror  marks  the  crisis  of  the  Revolution.  It  is  the  period  which 
distinguishes  it  from  all  other  revolutions;  and  a  mention  of  the  French  Revo- 
lution in  1793  brings  at  once  before  the  mind  a  picture  of  crowded  prisons,  of 
carts  on  their  way  with  victims  to  execution,  and  of  the  guillotine.  .  .  .  The 
Reign  of  Terror  did  not  really  begin  until  after  the  establishment  of  the  Great 
Conunittee  of  Public  Safety,  when  Bardre  declared  in  the  Convention  that 
Terror  was  the  "order  of  the  day."  .  .  .  When  the  Great  Committee  firmly 
seized  the  reins  of  power,  ...  it  found  all  its  instruments  ready  to  its  hand  — 
the  Committee  of  General  Security,  the  Revolutionary  Tribimal,  and  the  Rep- 
resentatives on  Mission.  ...  To  overawe  and  subdue  the  capital,  special 
measures  were  needed.  ... 

These  revolutionary  committees  had  three  chief  means  of  maintaining  the 
Terror  in  their  sections —  "cartes  de  surety,"  "denunciations,"  and  the  "law 
of  the  suspects."  "Cartes  de  surety,"  or  guarantee  cards,  were  issued  by  the 
revolutionary  committees,  and  contained  a  full  history  of  each  individual  to 
whom  they  were  issued,  and  especially  of  his  or  her  life  since  1789.  .  .  .  Every 
citizen,  whether  man  or  woman,  had  to  carry  a  carte  de  surety  about  with  him 
or  her,  and  had  to  produce  it  at  any  moment  to  any  one  who  might  ask  to  see 
it,  under  pain  of  being  instantly  taken  to  the  nearest  revolutionary  committee. 
.  .  .  The  system  of  "denimciation"  came  to  the  help  of  the  organizers  of  the 
Terror.    Any  one  who  heard  a  citizen  make  an  anti-revolutionaiy  remark,  or 


1  "Cahiers." 
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who  noticed  anything  Buspicious  about  him,  oould  forward  a  denunciation  to  a 
revolutionary  committee,  which  had  immediately  to  investigate  the  case,  and 
which  generally  committed  the  denounced  person  to  prison,  and  marked  on  the 
denouncer's  carte  de  surety  that  he  was  a  good  citizen,  thus  making  it  to  the 
advantage  of  any  one  to  denounce  as  many  people  as  possible.  Finally  the 
vast  net  of  the  "Law  of  the  Suspects,"  which  was  carefully  framed  by  the 
great  jurist  Merlin  of  Douai,  was  pretty  sure  to  catch  any  dangerous  individual, 
even  if  he  had  managed  to  obtain  a  carte  de  surety  and  had  escaped  being  de> 
nounced.  Under  this  law,  any  one  who  had  been  of  noble  birth  or  had  held 
any  office  before  1789;  any  one  who  had  any  connection,  whether  of  relation- 
ship  or  of  service,  to  an  emigre ;  any  one  who  could  not  show  he  had  made  some 
sacrifice  for  the  cause  of  the  Revolution;  and,  in  short,  any  one  who  for  any 
reason  whatever  might  be  thought  to  have  any  reason  to  be  discontented  with 
the  existing  regime  was  liable,  at  a  moment's  notice,  to  be  brought  before  a  revo- 
lutionary committee  and  sent  to  prison.  .  .  . 

The  minutes  of  the  meetings  of  the  revolutionary  committee  of  Bordeaux 
«  .  .  show  in  detail  the  inside  workings  of  a  revolutionary  committee.  The 
number  of  arrested  goes  on  increaslDg;  on  the  27th  of  Prairial  (year  II;  1794) 
there  are  1624.  The  committee  is  essentially  a  police  office;  it  delivers  certifi- 
cates of  civism,  issues  warrants  of  arrest;  .  .  .  receives  and  transmits  denun- 
ciations, summons  the  denounced  to  appear  before  it,  reads  interrogations, 
writes  to  the  Committee  of  Public  Safety,  etc.  The  following  are  samples  of 
its  warrants  of  arrest:  "Citoyen  Hery,  formerly  a  (man)  milliner,  makes ^a 
denunciation  in  this  office  against  Citizen  Tauray  and  wife,  in  accordance  with 
which  the  (Committee  orders  their  arrest,  and  seals  put  on  their  papers.''  **  Mul- 
ler,  a  riding-master,  wUl  be  confined  in  the  former  Petit  Seminsire,  under  sus- 
picion of  aristocracy,  according  to  common  repute."  .  .  . 

In  depriving  ''suspects"  of  their  liberty,  there  are  several  degrees;  there  are 
various  ways  of  getting  hold  of  people.  Sometimes,  the  ''suspect"  ia  "ad- 
journed," that  is  to  say,  the  order  of  arrest  is  simply  suspended;  he  lives  under 
a  perpetual  menace  that  is  generally  fulfilled;  he  never  knows  in  the  morn- 
ing that  he  will  not  sleep  in  a  prison  that  night.  Sometimes,  he  is  put  on  the 
limits  of  his  commune. '  Sometimes,  he  is  confined  to  his  house  with  or  with- 
out guards,  and,  in  the  former  case,  he  is  obliged  to  pay  them.  Again,  finally, 
and  which  occurs  most  frequently,  he  is  shut  up  in  this  or  that  conunon 
jail. 

In  the  single  department  of  Doubs,  1200  men  and  women  are  "adjourned," 
300  put  on  the  limits  of  the  commune,  1500  confined  to  their  houses,  and  2200 
imprisoned.  In  Paris,  36  prisons  and  more  than  96  lock-ups,  or  temporary 
jails,  constantly  filled  by  the  revolutionary  committees,  do  not  suffice  for  the 
service;  while  it  is  estimated  that,  in  France,  not  counting  more  than  40,000 
provisional  jails,  1200  prisons,  fuU  and  running  over,  contain  each  more  than 
200  inmates.  At  Paris,  notwithstanding  the  daily  void  created  by  the  guillotine, 
the  number  of  the  imprisoned  on  Floreal  9,  year  II,  amounts  to  7840;  and,  on 
Messidor  25  following,  notwithstanding  the  large  batches  of  50  and  60  persons 
led  in  one  day,  and  every  day,  to  the  scaffold,  the  nimiber  is  still  7502.  There 
are  more  than  1000  persons  in  the  prisons  of  Arras,  more  than  1500  in  those  of 
Toulouse,  more  than  3000  in  those  of  Strasbourg,  and  more  than  13,000  in  those 
of  Nantes.  In  the  two  departments  alone  of  Bouches  du-Rhone  and  Vauduse, 
Representative  Maignet,  who  is  on  the  spot,  reports  from  12,000  to  15,000  ar- 
rests.   "A  little  before   Thennidor,  1794/'   says   Representative  Beaulieu, 
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"the  number  of  incarcerated  arose  to  nearly  400,000,  as  is  apparent  on  the  lists 
and  registers  then  before  the  Ck)mmittee  of  General  Security." 

1089.  George  Kennan.  Siberia  and  the  ExUe  System.  (1891.  Ch.  XI,  p. 
242.)  Exile  by  Adminiatratwe  Proeeea,  .  .  .  Exile  by  administrative  process 
means  the  banishment  ot  an  obnoxious  person  from  one  part  of  the  empire  to 
another  without  the  observance  of  any  of  the  legal  formalities  that,  in  most 
civilized  countries,  precede  the  deprivation  of  rights  and  the  restriction  of 
personal  liberty.  The  obnoxious  person  may  not  be  guilty  of  any  crime,  and  may 
not  have  rendered  himself  amenable  in  any  way  to  the  laws  of  the  State;  but 
if,  in  the  opinion  of  the  local  authorities,  his  presence  in  a  particular  place  is 
"prejudicial  to  public  order,"  or  "incompatible  with  public  tranquillity,"  he 
may  be  arrested  without  a  warrant,  may  be  held  from  two  weeks  to  two  years 
in  prison,  and  may  then  be  removed  by  force  to  any  other  place  within  the  limits 
of  the  empire,  and  there  be  put  under  police  surveillance  for  a  period  of  from  one 
year  to  ten  years.  He  may  or  may  not  be  informed  of  the  reasons  for  this  sum- 
mary proceeding.  But  in  either  case  he  is  perfectly  helpless.  He  cannot  ex« 
amine  the  witnesses  upon  whose  testimony  his  presence  is  declared  to  be  "preju- 
dicial  to  public  order."  He  cannot  summon  friends  to  prove  his  loyalty  and  good 
character,  without  great  risk  of  bringing  upon  them  the  same  calamity  that  has 
befallen  him.  He  has  no  right  to  demand  a  trial,  or  even  a  hearing.  He  cannot 
sue  out  a  writ  of  habeas  corpus.  He  cannot  appeal  to  his  f ellow-dtizens  through 
the  press.  His  communications  with  the  world  are  so  suddenly  severed  that 
sometimes  even  his  own  relatives  do  not  know  what  has  happened  to  him.  He 
is  literally  and  absolutely  without  any  means  whatever  of  self-defence.  .  .  . 

In  the  years  1877, 1878,  and  1879,  no  attempt  was  made,  apparently,  by  the 
Government  to  ascertain  whether  an  arrested  person  was  deserving  of  exile  or 
not,  nor  even  to  ascertain  whether  the  man  or  woman  exiled  was  the  identical 
person  for  whom  the  order  of  banishment  had  been  issued.  The  whole  system 
was  a  chaos  of  injustice,  accident,  and  caprice.  ...  In  the  light  of  such  facts 
terrorism  ceases  to  be  an  unnatural  or  an  inexpUcable  phenomenon.  Wrong  a 
man  in  that  way,  deny  him  all  redress,  exile  him  again  if  he  complains,  gag  him 
if  he  cries  out,  strike  him  in  the  face  if  he  struggles,  and  at  last  he  will  stab  and 
throw  bombs.  .  .  .  The  two  things  that  are  most  exasperating  to  a  Uber^  and 
warm-hearted  young  Russian  are,  first,  official  lawlessness  (proizvol)  in  the 
sphere  of  personal  rights,  and  second,  the  suffering  brought  by  such  lawlessness 
upon  near  relatives  and  dear  friends.  In  exile  by  administrative  process  these 
two  exasperating  agencies  operate  conjointly.  The  suffering  of  a  loved  wife,  or 
the  loss  of  an  affectionate  child,  is  hard  enough  to  bear  when  it  comes  in  the  ordi- 
nary course  of  nature  and  seems  to  be  inevitable;  but  when  it  comes  as  the 
direct  resuli^of  unnecessary  causes,  such  as  injustice,  tyranny,  and  official  caprice, 
it  has  more  than  the  bitterness  of  death,  and  it  arouses  fiercer  passions  than 
those  that  carry  men  into  the  storm  of  battle.  .  .  . 

It  can  hardly  be  contended,  I  think,  that  the  nihilists  or  the  terrorists  are 
responsible  for  «  system  that  had  sent  eighty  thousand  persons  to  Siberia  with- 
out judicial  trial,  long  before  such  a  thing  as  a  nihilist  or  a  terrorist  was  known, 
and  before  most  of  the  modem  Russian  revolutionists  were  bom.  ...  It  was 
administrative  exile,  administrative  caprice,  and  the  absence  of  orderly  and 
legal  methods  in  political  cases  generally,  that  caused  terrorism,  and  not  te> 
rorism  that  necessitated  official  lawlessness.  .  .  .  Exile  by  administrative 
process  is  not  a  new  thing  in  lUissia,  nor  was  it  first  resorted  to  by  the  Russian 
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Government  as  an  extraordinaiy  and  exceptional  measure  of  self-defence  in  the 
struggle  with  the  revolutionists.  It  is  older  than  nihilism,  it  is  older  than  the 
modem  revolutionary  movement,  it  is  older  than  the  imperial  house  of  Ro- 
manof .  It  has  been  practised  for  centuries  as  a  short  and  easy  method  of  deal- 
ing with  people  who  happen  to  be  obnoxious  or  in  the  way,  but  who  cannot 
conveniently  be  tried  or  convicted  in  a  court  of  justice.  .  .  .  Administrative 
punishments  generally,  as  distinguished  from  judicial  punishments,  have  been 
inflicted  in  Russia  from  the  very  dawn  of  history.  At  the  beginning  of  the 
eighteenth  century  the  right  to  inflict  punishment  by  administrative  process 
was  vested  in  more  than  twenty  different  classes  of  Russian  officials,  including 
governors,  vice-governors,  voevods,  commandants,  chiefs  of  detective  police, 
ecclesiastical  authorities,  chiefs  of  provincial  bureaus,  excise  officers,  landed  pro- 
prietors, chief  foresters,  postnatation  masters,  officers  of  the  mints,  and  managers 
of  Government  salt  works.  .  .  .  Exile  by  administrative  process  is  also  specifi- 
cally authorized  in  the  "Statutes  Relating  to  the  Anticipative  Prevention  and 
Frustration  of  Crime,"  articles  1, 300, 316,  and  334-339;  in  the  "Exile  Statutes," 
article  II,  and  in  article  667,  part  I,  Vol.  II,  of  the  "Collection  of  Russian 
Laws."  .  .  . 

The  grotesque  injustice,  the  heedless  cruelty,  and  the  preposterous  "mistakes  " 
and  "misunderstandings"  that  make  the  history  of  administrative  exile  in  Russia 
seem  to  an  American  like  the  recital  of  a  wild  nightmare,  are  due  to  the  com- 
plete absence,  in  the  Russian  form  of  government,  of  checks  upon  the  executive 
power,  and  the  almost  equally  complete  absence  of  official  responsibility  for 
unjust  or  illegal  action.  The  Minister  of  the  Interior,  in  dealing  with  politicals, 
is  almost  wholly  unrestrained  by  law;  and  as  it  is  utterly  impossible  for  him 
personally  to  examine  all  of  the  immense  number  of  political  cases  that  come  to 
him  for  final  decision,  he  is  virtually  forced  to  delegate  a  part  of  his  irrespon- 
sible power  to  chiefs  of  police,  chiefs  of  gendarmes,  governors  of  provinces,  and 
subordinates  in  his  own  ministry.  They  in  turn  are  compelled,  for  mmUar 
reasons,  to  intrust  a  part  of  their  authority  and  discretion  to  officers  of  still 
lower  grade;  and  the  latter,  who  often  are  stupid,  ignorant,  or  unscrupulous 
men,  are  the  persons  who  really  make  the  investigations,  the  searches,  and 
the  examinations  upon  which  the  life  or  liberty  of  an  accused  citizen  may 
depend.  .  .  . 

Of  course  the  only  remedy  for  such  a  state  of  things  as  this  is  to  take  the  in- 
vestigation of  political  offences  out  of  the  hands  of  an  irresponsible  police,  put 
it  into  the  courts,  where  it  belongs,  and  allow  the  accused  to  be  defended  there 
by  counsel  of  their  own  selection.  This  remedy,  however,  the  Government  per- 
sistently refuses  to  adopt.^ 

{B,  Another  Aspect,) 

1090.  Arthur  Train.  The  Prisoner  at  the  Bar.  (1908.  2d  ed.,  p.  42.)  Ch. 
IV.  The  Police  Court,  .  .  .  Whatever  has  been  the  manner  of  his  arrest,  he  is 
in  most  instances  taken  at  once  before  the  nearest  magistrate,  in  order  that 
the  latter  may  inquire  into  the  charge  against  him  and  determine  whether  upon 
the  evidence  there  is  reasonable  cause  to  believe  him  guilty.  .  .  .  The  subject  of 
the  rights  of  apprehended  persons  is  too  extensive  to  be  adequately  treated  in  a 
few  pages.    The  power  which  the  magistrate  may  arbitrarily  exercise  of  holding 


^  [It  is  sidd  to  have  been  adopted,  to  some  extent,  since  1905.  —  Ed.] 
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peiBODS  merely  "euBpected  "  of  crime  for  further  examination  is  very  great.  Many 
peraons  are  arrested  under  suspicious  circumstances,  such  as  well-known  crim- 
inals mysteriously  loitering  about  the  streets  at  night,  or  frequenting  crowded 
places,  or  persons  having  property  in  their  possession  for  which  they  can  give  no 
good  account,  nor  of  themselves.  Frequently  such  an  arrest  is  the  first  step  in 
the  detection  of  some  crime  in  which,  if  after  investigation  the  proper  complain- 
ant is  found,  a  formal  complaint  is  taken,  and  the  prisoner  is  held  for  trial.  In 
many  instances  such  an  arrest  prevents  the  commission  of  crime.  Where  a  pris- 
oner is  brought  in  under  arrest  as  a  fugitive  from  another  State,  he  is  frequently 
"held"  (without  any  formal  charge  being  made  against  him)  for  several  days  at 
the  mere  telegraphic  request  of  some  police  official  in  a  distant  city.  The  writ  of 
hi^beas  corpus  may  secure  his  release.  But  persons  unjustly  arrested  on  ''sus- 
picion" have  little  redress  in  ordinary  cases,  whether  they  are  discharged  imme- 
diately or  held  for  long  periods. 

While  no  technical  authority  exists  for  such  detentions  (the  right  of  arrest 
being  strictly  limited  as  set  forth  in  the  last  chapter),  they  are  practically  nec- 
essary to  prevent  the  escape  of  dangerous  criminals.  "Arrests  on  suspicion"  is 
a  euphemistic  description  of  a  technically  illegal  proceeding,  which  is  universally 
recognised  as  necessary  for  the  protection  of  society. 

1091.  Leonhard  Felix  Fuld.  Police  Adrniniatraiion.  (1909.)  .  .  .  Ar- 
rests by  police  officers  on  suspicion  may  be  divided  into  two  classes,  —  cases  in 
which  the  police  officer  suspects  that  the  person  arrested  has  committed  a  crime, 
and  eases  in  which  the  police  officer,  although  he  does  not  suspect  that  the  pris- 
oner has  committed  any  particular  crime,  yet  with  an  accuracy  of  judgment 
only  to  be  acquired  by  long  experience  has  determined  that  he  is  a  dangerous 
character. 

A  police  officer  has  an  undoubted  right  to  arrest  without  a  warrant  one  whom 
he  has  reasonable  or  probable  grounds  to  suspect  of  having  committed  a 
felony,  even  though  the  person  arrested  is  innocent.  (Filer  v.  Smith,  96  Mich. 
347.)  The  reasonable  and  probable  grounds  which  will  justify  an  officer  in  ar- 
resting, without  a  warrant,  one  whom  he  suspects  of  felony  must  be  such  as 
would  actuate  a  reasonable  man  acting  in  good  faith.  (Chandler  v.  Ruther- 
ford, 101  Fed.  774.)  Such  an  arrest  is  illegal  when  made  by  an  officer  upon  mere 
suspicion,  unsupported  by  facts  or  credible  information  calculated  to  produce 
such  suspicion.     (People  v.  Burt,  51  Mich.  199.) 

Where,  on  the  other  hand,  a  police  officer  arrests  an  individual  who  has 
committed  no  crime  and  is  not  suspected  of  having  committed  any  crime,  on  the 
ground  that  he  is  a  suspicious  and  dangerous  character,  there  is  no  general  legal 
justification  for  such  action  under  our  American  law  in  the  absence  of  a  special 
statute.  There  is  no  offence  known  to  the  American  criminal  law  which  can  be 
designated  "being  a  suspicious  person."  But  individuals  answering  this  de- 
scription can  easily  be  charged  with  being  vagrants,  and  that  is  generally  the 
technical  charge  on  which  such  prisoners  are  arraigned.  Since  under  the  ordi- 
nary vagrancy  statutes  the  burden  is  thrown  on  the  defendant  to  disprove  the 
accusation  by  showing  that  he  has  a  means  of  support,  it  is  not  difficult  to  fasten 
on  the  prisoner  the  offence  of  vagrancy,  particularly  since  most  of  these  men  wiU 
prefer  to  plead  guilty  in  order  to  avoid  a  too  critical  examination  into  their 
mode  of  life.  But  to  punish  them  for  vagrancy  is  not  the  object  of  their  arrest. 
The  purpose  of  the  police  is  to  rid  the  city  of  these  dangerous  criminals;  and  the 
zna^strate's  threat  to  send  them  to  jail  for  vagrancy,  if  they  do  not  leave  town 
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within  twenty-four  hours,  generally  accomplishes  this  purpose.  In  so  far  as 
these  individuals  have  been  guilty  of  a  violation  of  the  vagrancy  laws,  they  are 
without  doubt  subject  to  arrest,  and  may  and  should  be  punished  for  vagrancy 
in  accordance  with  the  provisions  of  the  statute.  But  when  the  police,  above  and 
beyond  enforcing  the  vagrancy  laws,  undertake  to  supervise  and  control  the  ac- 
tions of  the  criminal  classes,  except  when  a  specific  crime  has  been  committed  and 
the  offender  is  arrested  therefor,  their  action  is  illegal,  and  a  resLstanoe  to  the 
police  control  thus  exercised  will  lead  to  a  release  of  the  offender  in  court.  Be- 
cause of  the  low  social  position  of  these  professional  criminals,  such  resistance  to 
the  action  of  the  police  is  seldom  made  and  the  police  use  this  method  as  an 
extra-legal  means  of  controlling  the  criminal  class.  Many  jurists  (A  eminence, 
notably  Justice  Gaynor,  of  the  New  York  Supreme  Ck)urt,  severely  condemn  this 
"lawlessness  of  the  police,"  as  they  call  it. 

That  it  is  legally  unjustifiable  cannot  be  disputed;  but  in  the  absence  of  a 
statute  giving  the  police  a  power  of  supervision  and  control  over  the  professiona] 
criminal  classes,  it  may  be  absolutely  essential  for  the  welfare  of  society.  Experi- 
ence in  America  has  shown  that  it  has  prevented  the  commission  of  many 
crimes  and  that  it  has  caused  hardly  any  injustice  to  the  criminal  classes.  In 
Eiu*opean  countries  the  legal  control  of  the  police  over  pntf essional  criminals  is 
much  larger  than  in  America.  In  Germany  any  person  who  is  unable  properiy  to 
Identify  himself  is  subject  to  summary  arrest  for  identification.  Persons  of  bad 
character  so  arrested  may,  even  though  no  specific  charge  is  made  against  them, 
be  subjected  to  the  supervision  and  control  of  the  police  after  their  discharge. 
They  are  either  confined  within  certain  districts  or  prohibited  from  resorting  in 
certain  localities  or  compelled  to  report  to  certain  police  officers  at  stated  times. 
This  police  supervision  may  last  during  life  or  for  some  fixed  period  which  varies 
with  the  gravity  of  the  offence  and  the  number  of  offences  which  the  person 
imder  supervision  has  committed.  (Von  Holtzendorff*s  Rechtslexicon,  II, 
322.)  Regulations  which  are  somewhat  similar  though  not  quite  as  strin- 
gent, have  been  established  in  England  by  the  Habitual  Criminals  Act  (32 
Vict.  ch.  90).  As  a  method  of  protecting  society  against  professional  criminals, 
these  regulations  have  been  exceedingly  useful  in  Europe.  In  America  they  have 
never  been  tried,  and,  unless  considerably  modified,  would  probably  be  found  to 
be  incompatible  with  the  spirit  of  our  American  institutions. 


1092.  SCAVAGE  v.  TATEHAM 
King's  Bench.    1601 

Cro,  El.  829 

False  imprisonment  in  London  from  the  10th  September  unto  the 
29th  September.  The  defendant  justifies,  for  that  he  was  mayor  and 
justice  of  peace  in  Pomfrait,  and  that  robbery  was  done  there,  and 
the  plaintiff  was  thereof  suspected,  and  brought  before  him;  et  quia 
videbatur  suspectuosus,  he  detained  him  in  his  house  during  tliat 
time  in  the  declaration  mentioned,  to  examine  him  and  one  Pole,  who 
was  not  apprehended,  concerning  the  said  robbery;  and  afterwards, 
upon  the  29th  September,  delivered  him  over  to  the  new  mayor;  and 
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traverseth  the  imprisonment  in  London.     And  it  was  thereupon 
demurred 

And  adjudged,  that  the  inducement  to  the  traverse  was  not  good. 
For  a  justice  of  peace  cannot  detain  a  person  suspected  in  prison  but 
during  a  convenient  time,  only  to  examine  him,  which  the  law  intends 
to  be  three  days,  and  within  that  time  to  take  his  examination  and 
send  him  to  prison.  For  he  ought  not  to  detain  him  as  long  as  he 
pleaseth,  as  he  here  did  eighteen  days.  Neither  ought  he  to  detain 
him  in  prison  in  his  own  house,  but  he  is  to  commit  him  to  the  common 
gaol  of  the  county;  for  otherwise,  when  the  justices  come  to  deliver 
t}ie  gaol,  he  is  not  in  the  gaol,  and  may  not  be  delivered,  and  so  should 
lie  longer  than  is  reasoAable.  Vide  statute  5  Hen.  IV,  c.  10.  2  Edw. 
IV,  c.  8.  And  here  he  took  not  any  examination,  but  delivered  him 
over  to  the  new  mayor  without  examination,  which  was  not  lawful. 
And  therefore  it  was  adjudged  for  the  plaintiff.  ^ 


1093.  EDWARDS  v.  FERRIS 

Nisi  Prius.    1836 
7  C.  cfe  P.  642 

Fai^e  imprisonment  against  the  three  defendants.  The  two  former, 
who  were  constables,  pleaded  Not  Guilty,  and  the  defendant  Wells, 
who  was  a  magistrate,  also  pleaded  Not  Guilty.  .  .  . 

It  was  proved  that  the  plaintiff  was  at  a  public  house  at  Chepstow, 
on  the  evening  of  Simday  the  17th  of  May,  1834;  and  that,  at  about 
ten  o'clock,  he  was  in  liquor,  and  having  been  got  out  of  the  house, 
was  kicking  the  door  and  trying  to  get  into  it  again,  when  the  defend- 
ants Ferris  and  Lewis,  who  were  constables,  came  up  and  took  the 
plaintiff  into  custody.  ...  On  the  following  Monday,  about  twelve 
at  noon,  the  plaintiff  was  taken  by  Ferris  and  Lewis,  out  of  the  lock-up 
house,  where  they  had  carried  him  on  the  Sunday  night,  and  they  met 
Mr.  Wells  in  the  street,  when  Ferris  said,  "This  is  the  man  for  getting 
drunk."  Mr.  Wells  said,  "Take  him  back,  I  will  see  him  to-morrow." 
Ferris  and  Wells  then  took  him  back  to  the  lock-up,  where  he  was 
kept  till  twelve  on  Tuesday,  when  he  was  taken  before  Mr.  Wells, 
who  said  he  must  pay  one  pound,  or  he  would  go  to  prison.  .  .  . 

IauUow,  Serjt.  I  submit  that  the  plaintiff  must  be  nonsuited.  It  is 
dear  that  Ferris  and  Lewis  were  acting  as  constables,  and  made  a 
charge  to  Mr.  Wells.  ...  If ,  at  the  time  when  the  plaintiff  was 
brought  to  Mr.  Wells  in  the  street,  it  was  not  convenient  for  him  to 
examine  into  the  case,  his  directing  the  plaintiff  to  be  remanded  for 
a  reasonable  time  will  not  subject  him  to  an  action  of  trespass. 
A  magistrate  is  not  bound  to  put  aside  everything  he  may  have  to  do, 
and  attend  a  charge  of  this  description  on  the  instant.  .  .  . 
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Patteson.  J.  Can  any  magistrate  whatever,  when  constables  have 
arrested  a  man,  and  are  taking  him  before  a  magistrate  for  the  purpose 
of  inquiring  into  a  matter,  say,  "  Take  the  man  back  again,  and  keep 
him  in  prison"?  Assuming  that  the  constables  were  right,  the  magis- 
trate should  either  say,  "I  can't  attend  to  it  now,"  or  examine  into 
the  case;  but  he  has  no  right,  without  examining  the  man,  to  imprison 
him. 

LiuJUow,  Serjt.  If  the  man  was  lawfully  in  custody  of  constables, 
trespass  will  not  lie  for  imprisoning  him  for  a  reasonable  time  to  hear 
the  case. 

Patteson,  J.  I  think  he  must  either  say,  "I  will  hear  it  now,"  or 
else  say,  ''You  must  take  him  to  some  other  magistrate;"  he  has  not 
a  right  to  say,  "  You  are  to  keep  him  twenty-four  hours." 

Ludlow,  Serjt.    Suppose  the  Justice  is  on  a  case  of  life  and  death? 

Patteson,  J.  I  do  not  say  he  is  bound  to  dismiss  tlie  party;  but 
he  is  to  say,  "I  can't  attend  to  it  now;"  he  is  not  to  send  to  prison. 

Ludlow,  Serjt.  A  magistrate  has  a  right  to  imprison  for  a  breach  of 
the  peace. 

Patteson,  J.    Certainly  not,  without  hearing  the  charge. 

Ludlow,  Serjt.    He  did  hear  the  charge. 

Patteson,  J.  Can  hearing  what  passed  in  the  street  be  hearing 
the  charge?   Certainly  not. 

I  think  the  action  is  maintainable.  It  is  a  magistrate's  duty  on  all 
occasions  either  to  examine  into  the  question;  or,  if  there  is  a  reason 
why  he  cannot  examine  into  it,  he  is  not  to  interfere  at  all,  and  he 
should  let  the  constable  take  the  party  somewhere  else.  It  would  be 
a  very  fearful  thing  indeed  if  any  magistrate  is  at  liberty,  meeting  a 
man  in  custody  in  the  street,  to  say,  "  Take  him  back  for  twenty-four 
hours,  and  bring  him  up  to-morrow."  Whether  constables  are  right 
or  wrong  has  nothing  at  all  to  do  with  it.  I  assume  that  the  constables 
are  quite  right.  ... 

Verdict  for  the  plaintiff. 

R.  V.  Richards,  and  Godson,  for  the  plaintiff. 

Ludlow,  Serjt.,  Whateley,  and  C  Phillips,  for  the  respective 
defendants. 

1094.  Revised  Statutes  of  Illinois.  1874,  ch.  38.  §|  339-345.  Di\ision 
VI.  Arrest  of  Offenders.  ...  §  7.  When  an  arrest  is  made  without  a  warrant, 
either  by  an  officer  or  a  private  person,  the  person  surested  shall,  without  un- 
necessary delay,  be  taken  before  the  nearest  magistrate  in  the  county,  who  will 
hear  the  case,  for  examination,  and  the  prisoner  shall  be  examined  and  dealt  wit-h 
as  in  cases  of  arrests  upon  warrant. 
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1095.  BROCK  V.  STIMSON 
Supreme  Judicial  Court  op  Massachusetts.    1871 

108  Mass,  520 

Tort  for  assault  and  battery,  and  false  imprisonment,  at  Cambridge. 
Writ  dated  June  22,  1870. "  The  defendant  answered  "  that  he  was  the 
chief  of  police  within  and  for  the  said  city  of  Cambridge;  that  the 
plaintiff  was  in  a  certain  horse  car,  within  said  city,  drunk  and  intoxi- 
cated and  disorderly,  and  disturbing  the  peace'  by  his  unlawful  con- 
duct; that  the  defendant,  in  the  exercise  of  his  duty  as  a  police  officer, 
directed  the  arrest  of  the  plaintiff  and  his  removal  from  said  car,  and 
assisted  thereat,  and  detained  the  plaintiff  in  custody  at  a  station- 
house  in  said  city  for  a  short  space  of  time  and  until  he  had  recovered 
'  from  the  intoxication  aforesaid,  when  the  defendant  released  and 
discharged  the  plaintiff;  and  that,  in  all  his  acts  aforesaid,  the  defend- 
ant did  no  more  than  he  might  lawfully  do,  and  no  more  than  his  duty 
as  such  police  officer." 

At  the  trial  in  the  Superior  Court,  before  Scudder,  J.,  the  jury  re- 
turned a  verdict  for  the  plaintiff,  with  damages  in  the  sum  of  $300; 
and  the  judge  allowed  a  bill  of  exceptions  which  referred  to  the  plead- 
ings and  continued  as  follows:  ''It  was  in  evidence  that  the  plaintiff 
w^as  arrested  without  a  warrant,  and  that  the  defendant,  after  detain- 
ing him  in  custody  for  the  space  of  one  hour,  released  him  therefrom, 
and  took  no  further  proceeding  in  the  premises.  Upon  this  evidence, 
the  judge  instructed  the  jury  that,  even  although  they  should  find 
that  the  said  arrest  and  imprisonment  of  the  plaintiff  were  lawful 
and  justifiable,  yet  it  was  the  duty  of  the  defendant  to  pursue  the 
matter  so  far  as  to  bring  the  plaintiff  before  a  magistrate  on  com- 
plaint, for  trial  for  the  offence  for  which  the  said  arrest  was  made; 
and  that  the  failure  of  the  defendant  so  to  proceed  made  him  a  tres- 
passer ab  initio;  imless  the  jury  should  be  satisfied  that  the  plaintiff 
consented  to  his  discharge  and  the  termination  of  the  proceeding  as 
aforesaid;  to  which  ruling  the  defendant  excepted." 

J.  W.  Reed,  for  the  defendant. 

N,  St  J,  Green  and  J.  L,  Thomdike,  for  the  plaintiff. 

Gray,  J.  ...  1.  A  man  who  seizes  the  property  or  arrests  the  per- 
son of  another  by  legal  process,  or  other  equivalent  authority  conferred 
upon  him  by  law,  can  only  justify  himself  by  a  strict  compliance  with 
the  requirements  of  such  process  or  authority.  If  he  fails  to  execute  or 
return  the  process  as  thereby  required,  he  may  not  perhaps  in  the 
strictest  sense  be  said  to  become  a  trespasser  ab  initio;  but  he  is  often 
called  such,  for  his  whole  justification  fails,  and  he  stands  as  if  he  had 
never  had  any  authority  to  take  the  property,  and  therefore  appears 
to  have  been  a  trespass^  from  the  beginning.    2  Rol.  Ab.  563.    Shor- 
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land  V,  Govett,  5  B.  &  C.  486;  S.  C.  8  D.  &  R.  257.  Smith  v.  Gates, 
21  Pick.  55.  Coffin  v,  Mincent,  12  Cush.  98.  Russell  v.  Hanscomb, 
15  Gray,  166.  Munroe  v,  Merrill,  6  Gray,  236.  Williams  v.  Babbitt, 
|4  Gray,  141.  The  same  rule  holds  good  in  the  case  of  an  officer  who, 
after  arresting  a  person  on  criminal  process,  omits  to  perform  the  duty 
required  by  the  law,  of  taking  him  before  a  court.  Tubbs  v.  Tukey,  3 
Cush.  438. 

2.  The  only  justification  set  up  in  the  answer  is,  that  the  defendant, 
being  chief  of  police  of  the  city  of  Cambridge,  found  the  defendant  in  a 
public  place  in  a  state  of  intoxication,  disorderly  and  disturbing  the- 
peace,  and  took  him  and  detained  him  at  a  police  station  for  a  short 
space  of  time  and  until  he  had  recovered  from  his  intoxication,  and 
then  discharged  him.  But  the  St.  of  1869,  c.  415,  §  42,  which  directs  an 
officer  to  take  such  a  person  without  a  warrant,  and  detain  him  in  some 
proper  place  until  he  has  so  far  recovered  as  to  render  it  proper  to  take 
him  before  a  court  of  justice,  further  expressly  enacts  that  "  the  officer 
shall  then  take  him  before  some  justice  of  the  peace  or  police  court  in 
the  city  or  town  where  he  has  been  found,  and  shall  make  a  complaint 
against  him  for  the  crime  of  drunkenness."  The  statute  authorizes 
the  arrest  without  a  warrant,  only  as  a  preliminary  step  towards  taking 
the  prisoner  before  a  court.  The  defendant,  as  the  bill  of  exceptions 
and  his  own  answer  both  show,  having  failed  to  do  this,  cannot  justify 
the  arrest,  and  his  unauthorized  discharge  of  the  prisoner  aifords  him 
no  pro&ction  from  liability  in  this  action.    Exceptions  overruled. 


1096.    LEGER  v.  WARREN 
Supreme  Court  of  Ohi6.    1900 

62  Oh.  500,  57  N.  E.  606 

Error  to  the  Circuit  Court  of  Franklin  county.  Action  for  damages 
for  wrongful  arrest  and  imprisonment.  Judgment  for  plaintiff,  affirmed 
by  the  Circuit  Court.  Affirmed.  The  defendant  in  error,  David  H. 
Warren,  brought  his  action  in  the  Court  of  Common  Pleas  of  Franklin 
county,  on  the  2d  day  of  February,  1897,  against  Michael  Leger  and 
three  other  police  officers  of  the  city  of  Columbus,  and  the  sureties  on 
their  official  bonds,  to  recover  damages  for  his  unlawful  arrest  and 
imprisonment  by  those  officers,  in  January,  1897.  The  petition  alleges 
"that  defendants,  Michael  Leger,  Jacob  Miller  and  Andrew  Frank 
did,  on  or  about  the  19th  day  of  January,  1897,  near  the  hour  of  mid- 
night of  said  day,  at  the  home  of  plaintiff,  in  the  city  of  Columbus, 
Ohio,  unlawfully,  maliciously  and  without  any  reasonable  or  probable 
cause,  arrest  plaintiff,  and  with  force  and  violence,  and  against  the  will 
of  plaintiff,  unlawfully  place  plaintiff  in  a  patrol  wagon  and  carried 
him  to  the  city  prison;  where  plaintiff  was,  by  the  defendant  Patrick 
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Kelly,  chief  of  police  of  said  city,  forcibly,  unlawfully,  maliciously  and 
against  the  will  of  plaiHtiff,  placed  in  a  cell  in  said  prison  and  confined 
therein  from  said  midnight  of  said  19th  day  of  January,  1897,  to  noon 
of  the  25th  day  of  January,  1897;  that  at  the  time  of  his  said  arrest 
and  imprisonment,  and  many  times  thereafter,  he  demanded  of  said 
defendants,  Leger,  Miller,  Frank  and  Kelly,  that  they  inform  him  what 
crime  he  was  charged  with  having  committed  for  which  he  was  so  ar- 
rested and  imprisoned,  which  information  said  defendants  refused  to 
give  plaintiff;  that  many  times  while  so  imprisoned  plaintiff  demanded 
of  the  defendant  Kelly  that  written  charges  be  filed  against  him,  and 
that  he  have  a  hearing  in  the  police  court  of  said  city  on  said  charges, 
so  to  be  filed;  all  of  which  said  defendant  Kelly  refused  to  do.  .  .  . 
Plaintiff  further  alleges  that  by  reason  of  said  false  arrest  and  imprison- 
ment he  has  been  to  great  loss  and  expense.  .  .  . 

"  The  answer,  which  was  filed  by  Patrick  Kelly  for  all  .  .  .  alleged 
that  .  .  .  the  said  officers,  Patrick  Kelly,  Michael  Leger,  Jacob  Miller 
and  Andrew  Frank,  having  good  ground  and  reasonable  cause  to  believe 
that  said  David  H.  Warren  was  guilty  of  receiving  and  concealing  stolen 
property  knowing  it  to  have  been  stolen,  which  crime  as  above  de- 
scribed is  a  felony  in  the  State  of  Ohio,  punishable  by  imprisonment 
in  the  Ohio  State  penitentiary,  did  cause  and  procure  the  arrest  of  said 
David  H.  Warren  and  imprison  him  in  a  cell  in  the  city  prison.  The 
defendants  deny  that  they  in  any  way  used  violence  towards  the  plain- 
tiff, and  deny  that  the  arrest  and  imprisonment  was  without  cause.'^ 
The  new  matter  in  the  answer  was  controverted  by  reply,  and  the 
cause  proceeded  to  trial  to  a  jury.  The  plaintiff  obtained  a  verdict  for 
SlyOOO,  on  which  judgment  was  rendered;  and  that  judgment  having 
been  affirmed  by  the  Circuit  Court,  error  is  prosecuted  here  to  obtain 
the  reversal  of  both  courts.  .  .  . 

C.  Z).  Saxiers  and  David  B.  Sharp,  for  plaintiffs  in  error.  In  the  light 
of  the  evidence  we  believe  that  the  learned  judge  erred  in  this  charge 
to  the  jury.  Under  it  the  jury  was  compelled  to  hold  the  arresting  officer 
liable  for  the  wrongful  act  of  the  chief  of  police.  .  .  .  Kinkead,  Mer- 
wine  &  Rhoads,  for  defendant  in  error.  The  rule  laid  down  in  the  Six 
Carpenter's  Case,  4  Coke,  146,  that  if  a  man  abuse  an  authority  given 
him  by  the  law  he  becomes  a  trespasser  ab  initio,  has  never  been  ques- 
tioned. In  the  case  of  Tubbs  v.  Tukey,  3  Cush,  438,  the  precise  ques- 
tion presented  here  was  presented  to  the  court,  and  it  was  held  that  the 
rule  laid  down  in  the  Six  Carpenters'  Case  applied  to  cases  in  which 
the  arrest  was  legal,  but  the  subsequent  detention  was  illegal  and  un- 
reasonable.   Brock  V,  Stimson,  108  Mass.  520  [supra,  No.  1095.]  .  .  . 

WiLUAMS,  J.  ...  1.    The  objection  made,  is  to  that  part  of  the. 
charge  by  which  the  jury  were  instructed,  in  substance,  that  though 
the  defendants  making  the  arrest  (or  causing  it  to  be  made)  had  good 
cause  therefor,  that  did  not  justify  the  imprisonment  of  the  plaintiff 
thereunder  for  a  longer  period  than  was  reasonably  necessary  to  enable 
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the  defendants  to  obtain  a  warrant,  or  authority  from  some  competent 
tribunal,  for  his  further  detention;  and,  that  his  continued  imprison- 
ment without  such  warrant  or  authority,  rendered  them  liable  as  wrong- 
doers from  the  beginning,  leaving  only  the  question  of  damages  for  the 
consideration  of  the  jury.  In  this  charge  we  think  there  was  no  error. 
It  is  provided  by  Section  7130,  of  the  Revised  Statutes  that: 

"  When  a  felony  has  been  committed,  any  person  may,  without  a  warrant, 
arrest  another  who  he  believes,  and  has  reasonable  cause  to  believe,  is  guilty 
of  the  offence  and  may  detain  him  until  a  legal  warrant  can  be  obtained." 

And  Section  7143  contains  the  provision  that: 

•  ''If  it  becomes  necessary,  for  any  just  cause,  to  adjourn  the  examination  of 
the  accused,  the  magistrate  may  order  such  adjournment,  and  commit  the 
accused,  from  time  to  time,  for  safe  keeping,  to  the  jail  of  the  county,  until  the 
cause  of  the  delay  is  removed,  and  no  longer;  but  the  whole  time  of  such  con- 
finement in  jail  shall  not  exceed  four  days;  or,  the  officer  having  in  custody 
any  such  person  may,  by  the  written  order  of  the  magistrate,  detain  him  in 
custody  in  some  secure  and  convenient  place,  other  than  the  jail,  to  be  designated 
by  the  magistrate  in  his  order,  not  exceeding  four  days." 

The  right  to  make  arrests  without  warrant,  is  conferred  by  the  statute 
in  order  to  prevent  the  escape  of  criminals  wh^re  that  is  likely  to  re- 
sult from  delay  in  procuring  a  writ  for  their  apprehension;  and  it  was 
not  the  purpose  to  dispense  with  the  necessity  of  obtaining  such  writ 
as  soon  as  the  situation  will  reasonably  permit.  To  afford  protection 
to  the  officer  or  person  making  the  arrest,  the  authority  must  be  strictly 
pursued;  and  no  unreasonable  delay  in  procuring  a  proi>er  warrant  for 
the  prisoner's  detention  can  be  excused  or  tolerated.  Any  other  rule 
would  leave  the  power  open  to  great  abuse  and  oppression.  The  deten- 
tion of  the  plaintiff  in  prison  for  a  period  of  five  days,  and  more,  with- 
out any  writ,  or  order  of  any  Court,  and  in  disregard  of  his  repeated 
demands  to  be  given  a  hearing,  was  without  excuse  or  palliation.  None 
was  offered.  It  was  a  palpable  and  arbitrary  abuse  of  official  power. 
Not  having  pursued  their  authority  to  arrest  without  a  warrant,  by 
failing  to  obtain  within  a  reasonable  time,  a  writ  or  order  for  the  plain- 
tiff's detention,  the  defendants  placed  themselves  in  the  same  situa- 
tion as  if  they  had  originally  acted  without  authority.  .  .  . 

2.  The  arresting  officer,  in  such  case,  cannot  justify  the  holding  of 
the  prisoner  without  warrant,  on  the  ground  that  time  is  necessary  to 
investigate  the  case,  and  procure  evidence  against  him.  Section  7143, 
of  the  Revised  Statutes,  already  quoted,  provides  for  cases  where  such 
delay  becomes  necesssiry,  by  authorizing  the  magistrate  before  whom 

«the  accused  is  taken  to  adjourn  the  examination  from  time  to  time,  and 
commit  the  accused  until  the  cause  of  the  delay  b  removed.  But  that 
section  forbids  the  imprisonment  for  any  period  exceeding  four  days. 

3.  In  behalf  of  the  plaintiffs  in  error,  Leger,  Miller,  and  Frank,  it  is 
contended  that,  as  they  were  subordinate  officers  acting  under  orders 
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from  the  chief  of  police  force  in  arresting  the  defendant  in  error  and 
delivering  him  into  the  custody  of  the  patrolmen,  who  conveyed  him 
to  the  city  prison  in  obedience  to  the  chief's  orders,  they  should  not  be 
held  responsible  for  his  subsequent  imprisonment,  nor  for  the  omission 
to  obtain  the  necessary  warrant  and  bring  him  to  trial.  But  the  de- 
livery of  the  plaintiff  after  his  arrest,  into  the  custody  of  another  person, 
to  be  by  him  taken  to  prison,  could  not,  we  think,  absolve  the  arresting 
officers  from  the  duty  required  of  them  to  obtain  the  writ  necessary  to 
legalize  his  further  imprisonment.  If  it  could,  the  imprisonment  might 
with  impunity  be  prolonged  indefinitely  by  the  change  of  custodians 
and  places  of  confinement,  at  short  intervals.  The  arrest  having  been 
made  without  warrant,  it  was  necessary,  in  order  to  preserve  the  legality 
of  that  action,  that  the  proper  steps  should  be  taken  to  prevent  the 
further  detention  of  the  prisoner  from  becoming  unlawful;  for,  as  we 
have  seen,  unless  those  steps  be  taken,  all  legal  protection  for  such 
arrest  ceases,  and  the  arresting  officers  become  wrongdoers  from 
the  beginning,  liable  as  such,  equally  with  those  by  whom  the  unlawful 
imprisonment  is  continued.  If  the  arresting  officers  choose  to  rely  on 
some  other  person  to  perform  that  required  duty,  they  take  upon  them- 
selves the  risk  of  its  being  performed,  and  unless  it  is  done  in  proper 
time,  their  liability  to  the  person  imprisoned,  is  in  no  wise  lessened  or 
affected.  There  was  no  order  of  a  superior  officer  in  this  case  that  did 
or  could  prevcfdt  the  defendants  who  made  the  arrest  from  complying 
with  the  requirement  of  the  law  in  the  respect  indicated  nor  excuse  their 
omission  to  comply  therewith. 
Judgment  affirmed. 


1097.  DOWNS  V.  SWANN 
Comer  of  Afpeai^  of  Maryland.    1909 

111  Md.  53,  73  Aa.  653 

Appeal  from  Circuit  Court  of  Baltimore  City;  Chas.  W.  Heuisler, 
Judge. 

Action  by  William  F.  Downs  against  Sherlock  Swann  and  others. 
Judgment  for  defendants,  and  plaintiff  appeals.    Affirmed. 

Argued  before  Botd,  C.  J.,  and  Briscoe,  Pearce,  Schmucker, 
Burke,  Worthington,  Thomas,  and  Henry,  JJ. 

Harry  B.  Wolf,  for  appellant.  Alonzo  L.  Miles  and  Luther  Eugene 
Mackall,  for  appellees. 

Schmucker,  J.  The  appeal  in  this  case  was  taken  from  an  order 
of  the  Circuit  Court  of  Baltimore  city  dissolving  a  preliminary  injunc- 
tion theretofore  issued  by  it.  The  injunction  had  been  issued  upon 
the  filing  of  a  bill  of  complaint  to  restrain  the  police  authorities  of 
Baltimore  city  from  photographing  and  measuring  the  appellant,  who 
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had  been  arrested  and  tras  detained  by  them  upon  a  charge  of  embezzle- 
ment of  public  funds  of  the  city.  The  defendant,  having  answered  the 
bill,  made  a  motion  to  dissolve  the  injunction.  The  motion  was  heard 
upon  bill  and  answer,  and  the  order  dissolving  the  injunction  was 
passed,  and  the  appeal  taken  therefrom. 

The  substantial  allegations  of  the  bill  are  as  follows:  On  March  30, 
1909,  the  plaintiff,  William  F.  Downs,  who  had  for  some  years  thereto- 
fore been  a  clerk  in  the  office  of  the  city  register,  was  arrested  by  a 
city  detective  upon  complaint  of  the  register  and  locked  up  at  the 
Central  Police  Station  on  the  charge  of  embezzling  $1000  of  the 
money  of  the  city.  The  police  authorities  were  about  to  put  Downs 
through  the  Bertillon  system,  consisting  in  part  of  having  his  photo- 
graph taken,  the  measurement  of  his  head,  height,  age,  color,  and 
pedigree,  together  with  his  finger  prints,  in  order  that  the  record  thereof 
might  be  preserved  for  the  use  of  the  police  department,  and  it  was 
their  intention  to  take  his  photograph  immediately  after  his  preliminary 
hearing  before  the  magistrate,  and  before  his  trial  upon  the  charge 
of  embezzlement.  It  is  also  alleged  that  there  is  a  rogues'  gallery  in 
connection  with  the  police  department  of  the  city,  where  are  kept  the 
pictures  and  photographs  of  criminals  and  notoriously  bad  men  who 
have  been  tried  and  convicted  of  various  offences  in  different  juris- 
dictions, and  that  it  was  the  custom  of  the  police  authorities  to  take 
the  photographs  of  persons  arrested  for  any  violations  of  law;  but 
it  does  not  allege  the  existence  of  a  custom  to  put  the  photographs  of 
unconvicted  persons  in  the  rogues'  gallery,  or.  charge  the  defendants 
with  a  purpose  to  put  Downs'  picture  there,  but  only  with  an  intention 
to  preserve  it  for.  the  use  of  the  department.  It  is  further  allied 
that  Downs,  up  until  his  arrest,  enjoyed  the  confidence  and  esteem  of 
his  employer  and  associates,  and  that  he  will  be  irreparably  injured  if 
the  police  authorities  are  permitted  to  carry  out  their  contemplated 
acts,  which  it  is  charged  would  constitute  a  violation  of  his  personal 
liberty  and  constitutional  rights,  and  that  he  is  without  adequate 
remedy  at  law.  The  appellees,  as  defendants  below,  answered  the  bill, 
admitting  the  facts.  .  .  .  And  they  further  say  that  the  practice  of 
photographing  and  measuring  persons  so  charged  prevails  in  every 
large  city  of  the  country  where  proper  police  regulations  are  well 
established  cmd  enforced,  and  that  when  a  prisoner  is  arrested,  charged 
with  a  crime  of  the  character  charged  against  the  plaintiff,  who  may 
be  released  upon  bail,  it  is  necessary,  to  the  proper  enforcement  of 
police  regulations  and  the  securing  of  the  prisoner  for  trial,  that  a  full 
description  of  him  should  be  had  in  order  that,  if  he  should  undertake 
to  bea>me  a  fugitive  from  justice,  the  police  and  detective  department 
may  be  in  possession  of  such  information  as  will  enable  them  to  have 
him  identified,  wherever  he  may  be  found;  that  the  defendants  are 
required  in  the  proper  discharge  of  their  duties  to  run  down  and  arrest 
offenders  who  may  escape  after  having  been  released  on  bail^  and  that. 
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if  they  are  not  permitted  to  provide  efficient  means  of  identification 
of  persons  charged  with  offences,  their  efforts  in  that  direction  will 
become  ineffectual  and  unavailing.  Further  answering,  they  say  that 
it  b  not  their  practice  to  publish  the  photograph  of  a  prisoner  who  has 
been  arrested  upon  the  first  offence,  or  to  place  it  among  the  photo- 
graphs of  well-known  and  established  criminals,  until  and  unless  the 
prisoner  whose  photograph  has  been  taken  has  either  been  convicted 
or  has  undertaken  to  escape  and  avoid  the  payment  of  his  bail,  and 
that  such  was  not  their  purpose  with  reference  to  the  plaintiff.  .  .  . 
The  precise  question  presented  for  our  determination  is  whether 
the  police  authorities  of  Baltimore  city  may  lawfully  provide  them- 
selves for  the  use  of  their  department  of  the  city  government,  with  the 
means  of  identification  of  a  person  arrested  by  them  upon  a  charge 
of  felony,  but  not  yet  tried  or  convicted,  by  photographing  and  measur- 
ing him  under  the  Bertillon  system.  ...  In  our  opinion  the  photo- 
graphing and  measuring  of  the  appellant  in  the  manner  and  for  the 
purposes  mentioned,  and  the  use  of  his  photograph  and  the  record  of 
his  measurement  to  the  extent  set  forth  in  the  answer  by  the  police 
authorities  of  Baltimore  city,  would  not  constitute  a  violation  of  the 
personal  liberty  secured  to  him  by  the  Constitution  of  the  United 
States  or  of  this  State.  As  was  said  by  the  United  States  Supreme 
Court  in  Crowley  v.  Christensen,  137  U.  S.  86,  11  Sup.  Ct.  13,  34  L. 
Ed.  620: 

"The  possession  and  enjoyment  of  all  rights  are  subject  to  such  reasonable 
conditions  as  may  be  deemed  by  the  governing  authority  of  the  country  essential 
to  the  safety,  health,  peace,  good  order,  and  morab  of  the  oonununity.  Even 
liberty  itself,  the  greatest  of  all  rights,  is  not  unrestricted  license  to  act  accord- 
ing to  one's  own  will.  It  is  only  freedom  from  constraint,  under  conditions 
essential  to  the  equal  enjoyment  of  the  same  right  by  others.  It  is,  then, 
liberty  regulated  by  law."  .  .  . 

A  person  suspected  of  the  commission  of  a  crime  may  lawfully  be 
arrested  by  the  sheriff  or  police,  and  held  in  custody  until  a  preliminary 
hearing  of  the  charge  against  him  can  be  had  before  a  magistrate,  and 
he  may  then  be  committed  to  jail,  or  held  to  bail,  for  th6  action  of  the 
grand  jury.  Brish  v.  Carter,  98  Md.  445,  57  Atl.  210;  Edgar  v.  Burke, 
96  Md.  722,  54  Atl.  986.  He  may  be  exhibited  for  identification  to 
the  i)erson  injured  by  the  commission  of  the  crime,  if  it  be  one  of  vio- 
lence, and  we  see  no  good  reason  why  the  police  authorities  may  not 
be  furnished  with  the  further  and  more  efficient  means  of  his  identi- 
fication provided  by  the  Bertillon  process.  The  populous  communi- 
ties which  now  exist,  and  the  modem  facilities  for  swift  and  frequent 
communication  and  rapid  transit,  afford  hitherto  unknown  facDities 
for  evading  arrest  or  fleeing  from  justice,  which  should  be  offset  in  the 
public  interest  by  providing  the  agencies,  charged  with  the  duty  of 
preserving  the  public  peace  and  arresting  persons  reasonably  suspected 
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of  the  commission  of  crimes,  with  the  most  efficient  means  of  detecting 
and  identifying  them,  consistent  with  the  protection  of  the  accused 
persons  in  the  enjoyment  of  that  "  liberty  regulated  by  law "  to  which 
they  are  entitled.  Section  744  of  the  Baltimore  dty  chai^ter  (Laws, 
1898,  p.  522,  c.  123)  confers  upon  the  police  many  of  the  duties  which 
at  common  law  were  incident  to  the  office  of  sheriff.  It  makes  it  the 
duty  of  the  police  conmiissioners  of  the  city,  among  other  things,  ''  to 
preserve  the  public  peace,  prevent  crime,  arrest  offenders  and  protect 
the  rights  of  persons  and  property,"  also  to  cause  to  be  followed  any 
person  who  the  board  have  reason  to  believe  intends  leaving  the  city 
for  the  purpose  of  violating  any  laws  of  the  state.  The  burden  of  those 
duties  brings  the  board  clearly  within  the  category  of  the  public  agencies, 
which  should  be  furnished  with  the  most  approved  means  of  identifi- 
cation of  probable  wrongdoers,  and  it  may  be  assumed  that  the  Legis- 
lature in  the  imposition  of  the  duties  intended  also  to  confer  the 
incidental  powers  necessary  to  their  discharge. 

The  right  of  the  police  authorities  to  employ  the  Bertillon  process 
for  the  identification  of  convicted  criminak  has  been  recognized  in 
most,  if  not  all,  of  the  jurisdictions  in  which  the  subject  has  received 
consideration,  although  several  Courts  and  text^-writers  have  either 
questioned  or  denied  the  right  to  subject  to  that  process  i>ersons  accused 
of  crimes  before  their  trial  or  conviction.  Molineux  «.  Collins,  177 
N.  Y.  395,  69  N.  E.  727,  65  L.  R.  A.  104;  Schulman  v.  Whitaker,  117 
La.  703,  42  South.  227, 7  L.  R.  A.  (N.  S.)  274;  Itzkovitch  v.  Whitaker, 
115  La.  479,  39  South.  499,  1  L.  R.  A.  (N.  S.)  1147,  112  Am.  St.  Rep. 
272;  People  ex  rel.  Gow  v.  Bingham,  57  Misc.  Rep.  66,  107  N.  Y. 
Supp.  1011;  People  v.  York,  27.  Misc.  Rep.  658,  59  N.  Y.  Supp.418; 
Owen  V,  Partridge,  40  Misc.  Rep.  415,  82  N.  Y.  Supp.  248;  1  Tiede- 
man  on  State  and  Federal  Control  of  Persons  and  Property,  p.  57. 
The  question  in  the  form  in  which  it  is  now  presented  to  us  formed 
the  subject  of  recent  review  in  the  case  of  State  v.  Clausmeier,  154 
Ind.  599,  57  N.  E.  541,  50  L.  R.  A.  73,  77  Am.  St.  Rep.  511,  where  it 
was  held  that  a  sheriff  may  lawfully  take  the  photograph,  measure- 
ment, weight,  name,  residence,  place  of  birth,  occupation,  and  personal 
characteristics  of  an  accused  person  committed  to  his  custody  for  safe- 
keeping, if  in  his  discretion  it  is  necessary  to  prevent  the  escape  of  the 
accused,  or  to  facilitate  his  recapture,  if  he  should  do  so.  .  .  . 

For  the  reasons  mentioned  in  this  opinion  we  will  affirm  the  order 
appealed  from.  But  we  must  not  be  understood  by  so  doing  to  counte- 
nance the  placing  in  the  rogues'  gallery  of  the  photograph  of  any  per- 
son, not  a  habitual  criminal,  who  has  been  arrested,  but  not  convicted, 
on  a  criminal  charge,  or  the  publication  under  those  circumstances 
of  his  Bertillon  record.  Police  officers  have  no  right  to  needlessly  or 
wantonly  injure  in  any  respect  persons  whom  they  are  called  upon  in 
the  course  of  their  duty  to  arrest  or  detain,  and  for  the  infliction  of 
any  such  injury  they  would  be  liable,  to   the  injured  person,  in 
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the  same  maimer  and  to  the  same  extent  that  private  individuak 
would  be. 

Order  affirmed,  with  costs.^ 

^  [Pboblemb: 

Action  ai^ainst  a  deputynsheriff  for  an  arrest  on  execution.  The  execution  was 
regular  in  form,  tmder  a  magistrate's  certificate;  but  it  now  appeared  that  it  was 
invalid,  the  magistrate  having  been  attorney  for  the  creditor  in  whose  favor  the 
execution  was  issued.  Is  the  officer  liable?  (1867,  Chase  t^.  Ingalls,  97  Mass. 
524.) 

Action  against  a  sheriff  for  attachment  of  the  plaintiff's  steamboat  on  Lake 
Michigan,  for  a  debt  due  for  seaman's  wages.  The  writ  was  issued  under  Wis- 
consin Laws,  1869,  c.  184,  giving  a  lien  upon  vessels  for  maritime  debts;  but 
it  appeared  that  the  law  was  unconstitutional,  since  only  the  Federal  Govern- 
ment has  admiralty  jurisdiction  over  maritime  Hens.  Is  the  officer  liable? 
(1874,  Campbell  t;.  Sherman,  35  Wis.  103.) 

The  defendant  was  arrested  by  an  officer  who  had  an  insufficient  warrant 
and  read  it  to  the  defendant.  The  defendant  resisted.  The  officer  had  personal 
knowledge  of  the  offence,  and  could  have  lawfully  arrested  without  the  war- 
rant. Is  the  defendant  liable  for  his  act  of  resistance?  (1905,  R.  t^.  Sabeaus, 
37  N.  Sc.  223.) 

The  plaintiff  is  arrested  for  a  supposed  misdemeanor,  and  is  afterwards  re- 
leased without  entering  any  complaint  or  charge  against  him.  Shall  he  sue  in 
malicious  prosecution  or  in  false  arrest?  (1900,  Richardson  v.  Dykedahl,  14 
S.  D.  126,  84  N.  W.  486.) 

The  defendant  officer,  in  executing  a  warrant  of  execution  to  put  the  owner 
into  possession  of  a  house  and  to  evict  the  wrongful  occupant,  used  excessive 
harBhnefls,  and  caused  one  of  the  evicted  persons,  who  was  ill,  to  become  so  ex- 
posed that  he  afterwards  died  in  consequence.  Is  the  officer  liable?  (1901, 
Bradshaw  v,  Frazier,  113  la.  579,  85  N.  W.  752.) 

On  a  replevin  writ  against  A's  goods,  may  the  officer  justify  an  entry  of  B's 
house  to  find  them,  A's  goods  not  being  actually  there?  (1901,  Gusdorff  v. 
Duncan,  94  Md.  160,  50  Atl.  575.) 

U.  S.  Revised  Statutes,  Sect.  3059:  ''It  shall  be  lawful  for  any  officers  of  the 
,  customs,  ...  to  go  on  board  of  any  vessel  as  well  without  as  within  his  dis- 
trict, and  to  inspect,  search,  and  examine  the  same,  and  any  person,  trunk  or 
envelope  on  board."  .  .  . 

Sect.  3061.  "Any  of  the  officers  or  persons  authorized  to  board  or  search  ves- 
sels may  stop,  search  and  examine  as  well  without  as  within  their  respective 
districts,  any  vehicle,  beast  or  person  on  which  or  whom  he  or  they  shall  sua- 
pect  there  is  merchandise  which  is  subject  to  duty  or  shall  have  been  introduced 
into  the  United  States  in  any  manner  contrary  to  law,  whether  by  the  person  in 
possession,  or  charge,  or  by,  in  or  upon  such  vehicle  or  beast  or  otherwise,  and 
to  search  any  trunk  or  envelope  wherever  found  in  which  he  may  have  a  reason* 
able  cause  to  suspect  there  is  merchandise  which  was  imported  contraxy  to  law; 
and  if  any  such  officer  or  other  person  so  authorized  shall  find  any  merchandise  on 
or  upon  any  such  vehicle,  beast  or  person,  or  in  any  such  trunk  or  envelope 
which  he  shall  have  reasonable  cause  to  believe  is  subject  to  duty,  or  to  have 
been  unlawfuUy  introduced  into  the  United  States  whether  by  the  person  in 
possession  or  charge,  or  by,  in  or  upon  such  vehicle,  beast  or  otherwise,  he  shall 
seize  and  secure  the  same  for  trial.'' 

Are  the  foregoing  statutes  constitutional?  And  what  is  the  difference  between 
the  two  sections? 
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lOdS.  Jambs  Bradlbt  Thateb.  A  Prdindnary  Treaiue  on  Evidence. 
(1898.  p.  140).  .  .  .  For  centuries  the  great  check  upon  the  jury  was  the 
attaint,  i.  e.,  a  proceeding  in  which  the  original  parties  and  also  the  first  juiy 
were  parties,  and  where  a  larger  jury,  made  up  of  knights  or  other  more  con- 
siderable persons  than  the  first,  passed  agiun  on  the  same  issue.  If  they  found 
contrary  to  the  first  finding,  then  the  first  jury  was  convicted  of  perjury  and 
heavily  punished;  and  the  first  judgment  was  reversed.  .  .  .The  Mirror, 
towards  the  end  of  the  thirteenth  century,  wished  attaints  extended  and  made 
easier:  ''It  is  an  abuse  that  attaints  are  not  granted  without  difficulty  in  the 
Chancery  to  attaint  all  false  jurors,  as  well  in  all  other  actions  real,  personal, 
and  mixed,  as  in  the  petty  assizes."  .  .  . 

The  attaint  was  now  a  general  remedy,  for  litigants  in  the  king's  courts,  but 
it  was  found  to  be  a  very  inadequate  one.  The  next  centiuy  is  full  of  complaints, 
loud,  bitter,  and  constant,  of  the  wretched  working  of  the  jury  and  the  attaint; 
perjury,  bribery,  and  ruinous  delays  are  set  forth  as  inducing  the  increase  of 
the  property  qualifications  of  jurors,  and  imposing  new  penalties  upon  them. 
.  .  .  But  not  only  was  the  size  and  the  machinery  of  the  attaint  jiuy  cumbrous 
and  well  adapted  to  delays  and  frauds,  but  the  attaint  jurors  were  unwilling  to 
find  the  petit  jurors  guilty,  the  punishment  was  so  harsh.  .  .  .  The  wisdom  of 
providing  some  milder  punishment  was  seen,  —  something  that  would  not  seem 
excessively  severe  and  grossly  unjust.  .  .  .  The  statutes  of  Henry  VII.  how- 
ever, while  providing  something  new,  did  not  repeal  the  old  common-law  at- 
taint: ''so  that,"  says  Blackstone,  "a  man  may  now  bring  an  attaint  dther 
upon  the  statute  or  at  common  law,  at  his  election,  and  in  both  of  them  reverse 
the  former  judgment."  Either  way  the  punishment  was  very  severe;  and  it 
plainly  appears  that  this,  with  other  causes,  was  working  fast  to  make  the 
attaint  whoUy  inoperative.  .  .  . 

The  attaint,  which  long  held  its  place  as  the  only  way  of  remedying  a  false 
verdict,  proceeded  on  the  theory  that  the  first  jury  had  wilfully  falsified,  and  so 
was  punishable.  An  independent,  original  knowledge  of  the  facts  was  attributed 
to  the  jury,  and  not  a  merely  inferential  and  reasoned  knowledge.  So  long  as 
this  theory  was  true  and  was  really  a  controlling  feature  of  trial  by  jury,  wit- 
nesses must  needs  play  a  very  subordinate  part.  They  were  not  necessary  in 
any  case.  When  they  appeared,  the  jury  could  disregard  all  they  said;  and 
should,  if  it  were  not  accordant  with  what  they  knew.  Gradually  it  was  recog- 
nized that  while  the  jury  might  not  be  bound  by  the  testimony,  yet  they  had  a 
right  to  believe  it,  and  that  they  were  the  only  ones  to  judge  of  its  credibility. 
It  became,  then,  the  chief  question  whether  they  had  such  evidence  before 
them  as  justified  their  verdict.    If  they  had,  they  were  not  punishable;  if  they 

Notes: 

"Trespass:  forcible  entry  of  house  by  officer  without  warrant  under  color 
of  poUce  duty."    (C.  L.  R.,  V,  401.) 

"Arrest  without  warrant:  affray:  arrest  of  participant  after  termination 
of."      (H.  L.  R.,  VII,  124.) 

"Officer  with  civil  process:  whether  a  trespasser."    (H.  L.  R.,  VIII,  120.) 

"Publication  of  Bertillon  measurements  and  photographs."  (H.  L.  R., 
XVn,  142,  496.) 

"Seizure  of  incriminating  evidence  at  time  of  prisoner's  arrest."  (H.  L.  R., 
XXIV,  656.)] 


No.  1100  B,  (tii)  independence  of  officers  op  justice  733 

had  not,  why  punish  them  for  what|  perhaps,  they  did  not  know?  .  .  .  An  attaint 
jury  must  often  find  it  hard  to  say  that  it  was  a  wilful  falsehood,  to  go  against 
a  mass  of  evidence  which  adwiJtied  of  being  thought  only  partly  true  or  of  being 
^wholly  disbetieved.  The  attaint  grew  unworicable.  For  one  reason  or  another 
>ple  were  unwilling  to  resort  to  it,  and  jurors  of  attaint  were  unwilling  to 
id  the  former  jury  guilty.  .  .  .  Blackstone  said,  "I  have  observed  very  few 
stances  of  an  attaint  in  our  books  later  than  the  sixteenth  century."  ''The 
it  of  attaint,''  said  Lord  Mansfield  at  about  the  same  time,  in  1757,  "is  now 
mere  sound  in  every  case."  In  1825  it  was  at  last  enacted  that  in  all  cases 
ttaints  should  "henceforth  cease,  become  void  and  be  utterly  abolished." 

1099.    Flotd  v^Babker  (Star  Chamber,  1606.    12  Co.  Rep.  23).  ...  In 

very  term,  between  Rice  ap  Evan  ap  Floyd,  and  Richard  Barker,  one  of 

^e  justices  of  the  grand  sessions  in  the  county  of  Anglesey,  and  other  defend* 

its:  it  was  resolved  by  Popham  and  Coke,  Chief  Justices,  the  Chief  Baron, 

[d  Egerton,  Lord  Chancellor,  and  all  the  Court  of  StaMDhamber,  that  when 

inquest  indicts  one  of  murder  or  felony,  and  af ter[wards]  the  party  is 

luitted,  yet  no  conspiracy  lies  for  him  who  is  acquitted,  against  the  indictors; 

this  [reason]  that  they  are  returned  by  the  sheriff  by  process  of  law  to  make 

[uiry  of  offences  upon  their  oath,  and  it  is  for  the  service  of  the  King  and  the 

Lonwealth.  ...  If  the  party  shall  not  have  a  conspiracy  against  the  in- 

>rs,  when  the  person  is  acquitted  upon  his  indictment,  a  multo  fortiori  when 

is  lawfully  convict,  he  shall  not  charge  neither  the  grand  inquest  by  whom 

was  indicted,  nor  the  jury  who  found  him  guilty.  .  .  .  And  it  will  be  a  cause 

{infinite  vexation  and  occasion  of  perjury  and  smothering  of  great  offences, 

such  averments  and  supposals  shall  be  admitted  after  ordinary  and  judicial 

^ceeding:  and  it  will  be  a  means  ad  deterrendos  et  detrahendos  juratores  a 

Ltio  Regis. 


1100.  DUNHAM  t>.  POWERS 

Supreme  Court  of  Vermont.    1869 

42  F«.  1 

Action  on  the  case  for  speaking  slanderous  words.  Plea,  the  general 
ue.  Trial  by  jury,  April  Term,  1868,  Barrett,  J.,  presiding.  Upon 
e  trial  the  plaintiff  introduced  testimony  tending  to  show  that,  in 
e  year  1866,  the  plaintiff  brought  a  suit  against  one  Carpenter,  to 
cover  the  value  of  a  valuable  swine,  alleged  to  have  been  killed  by 
carelessness,  returnable  before  a  justice  of  the  peace;  that  there 
as  a  trial  by  jury  and  that  the  defendant  was  one  of  the  jurors;  that 
pon  the  trial  of  that  cause  and  after  it  had  been  submitted  to  the 
urors,  and  while  the  jurors  had  the  cause  under  consideration,  the 
defendant  spoke  words  in  substance  and  with  the  meaning  alleged 
in  the  declaration.  "Dunham  is  a  liar;"  "I  don't  believe  a  word  he 
said;"  "Mr.  Austin  came  to  insure  his"  (meaning  the  plaintiff's) 
"  shop ; "  "  he  said  there  was  no  insurance  on  it,  insured  by  him  "  (mean- 
ing said  John  Austin,  agent  as  aforesaid)  "and  then  it  burnt,  and  he 
got  seventeen  hundred  dollars  insurance;"  .  .  • 
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It  appeared  from  the  cross-examination  of  the  plaintiff's  witnesses 
that  there  was  a  conflict  between  the  testimony  given  by  the  plaintiff 
upon  that  trial,  and  the  testimony  given  by  the  defendant  in  that 
action  and  his  witnesses,  and  that  the  defendant  in  this  action  spoke 
the  words  complained  of  while  giving  his  reasons  to  his  fellow-jurors 
why  the  plaintiif  ought  not  to  be  believed  in  the  testimony  he  had 
given  in  that  cause.  One  of  the  jurors  had  held  out  for  awhile  against 
the  views  of  the  defendant  and  the  other  four  jurors,  but  had  yielded 
and  agreed  to  a  verdict  before  the  speaking  of  the  words,  but  had  not 
yielded  in  opinion  at  the  time  the  words  were  spoken.  ...  It  appeared 
that  no  evidence  whatever  was  given  upon  that  trial  in  regard  to  the 
burning  of  the  plaintiff's  buildings,  or  the  insurance  upon  them,  or  the 
manner  in  which  such  insurance  was  effected,  or  in  any  manner  affect- 
ing the  plaintiff's  character  or  credibility,  except  that  .  .  .  the  credi- 
bility of  the  plaintiff  was  material  to  the  decision  of  the  cause. 

The  defendant  requested  the  Court  to  instruct  the  jury  that  "The 
occasion  of  the  speaking  the  words  was  one  which  was  absolutely  priW- 
leged,  and  that  no  action  could  be  maintained  for  the  speaking  of 
them.  .  .  .  The  Court  declined  to  charge  as  requested,  but  did  charge 
that  ''In  the  proper  discharge  of  one's  duty  as  a  juryman,  aftything 
that  he  may  say  as  to  a  party  or  witness  in  the  case  on  trial  would  not 
give  a  cause  and  right  of  action  against  him  as  for  slander.  .  .  .  But 
if  a  juryman  assumed  in  the  consultation  to  make  statements  as  matters 
of  fact  to  his  fellow  juryman  about  which  no  evidence  had  been  given 
on  the  trial  of  the  case,  and  which  had  no  connection  with  or  relation  to 
the  evidence  given  on  the  trial,  and  those  statements  would  be  slander- 
ous if  made  by  him  not  as  juryman,  and  would  be  actionable,  they 
would  be  equally  so  when  made  by  him  acting  in  his  character  as 
juryman."  ...  To  the  refusal  of  the  Court  to  charge  as  requested, 
and  to  so  much  of  the  charge  above  set  forth  as  is  contrary  to  said 
requests,  the  defendant  excepted.  Verdict  for  the  plaintiff  for  $241.66. 
After  the  verdict  and  before  judgment,  the  defendant  filed  a  motion 
in  arrest  of  judgment,  which,  without  hearing,  was  overruled,  pro- 
forma,  and  to  this,  the  defendant  excepted.  •  •  .  The  opinion  of  the 
Court  was  delivered  by 

Prout,  J.  The  jury  having  returned  a  general  verdict  in  this 
case,  the  judgment  should  have  been  arrested  by  the  County  Court. 
...  On  the  trial  it  appeared,  as  the  case  shows,  that  the  slanderous 
words,  set  forth  in  all  the  counts  of  the  declaration,  were  spoken  by 
the  defendant  while  acting  as  a  juror  in  a  cause  in  which  the  plaintiff 
was  a  party  and  had  testified  —  that  they  were  spoken  by  the  defend- 
ant to  his  fellow-jurors  in  the  jury-room,  and  while  they  had  the  case 
under  consideration,  or  before  they  had  returned  their  verdict  intQ 
court.  The  defendant  claimed  that  what  he  said  under  these  cir- 
cumstances was  not  actionable  but  privileged;  or,  if  not  absolutely 
privileged,  prima  facie  so,  if  he  acted  honestly  and  in  the  belief  that 
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he  was  properly  disdiarging  his  duty  as  a  juror,  and  he  requested 
the  Court  to  so  charge.  The  Court  refused  to  comply  with  the 
request.  .  .  . 

A  jury  participate  in  the  trial  of  a  cause  ii;i  obedience  to  the  require- 
ment of  law,  and  may  be  coerced  to  perform  that  service.  It  is  a  public 
duty;  and,  if  sometimes,  in  the  discussions  of  the  jury-room,  they  do 
not  indulge  in  the  same  pertinency  of  remark  and  comment  concerning 
the  cause  submitted  to  them  as  the  Court,  they  are  presumed  to  act 
as  conscientiously,  and  with  reference  to  the  evidence  before  them.  .  .  . 
Whenever  duties  of  this  nature  are  imposed  by  law  upon  a  party,  the 
due  execution  of  which  depends  upon  belief  and  the  exercise  of  the 
judgment,  there  is  an  exemption  from  responsibility  by  civil  action 
for  the  manner  in  which  those  duties  are  performed,  or  even  the  motives 
which  influence  it.  This  is  the  general  rule  applicable  to  cases  which 
concern  the  administration  of  justice  between  party  and  party;  and 
upon  principle,  a  juror,  while  acting  as  a  part  of  the  Court,  is  entitled 
to  the  benefit  of  this  rule  of  impunity,  in  respect  to  what  he  says  in 
the  jury-room  concerning  the  cause;  which  also  applies  to  the  judge, 
or  to  a  grand  juror,  or  member  of  the  legislative  body,  —  and  he  should 
be  subject  to  no  greater  risk  or  hazard. 

Acting  upon  oath,  and  when,  as  the  present  case  shows,  there  was  a 
conflict  in  ^e  testimony,  the  defendant  no  doubt  entertained  a  decided 
opinion,  and  as  a  juror  he  was  called  upon  to  express  it,  as  he  had  a 
right,  as  well  as  the  grounds  or  reasons  of  it,  to  his  fellows,  in  justifi- 
cation of  his  view  of  the  case.  A  jury  trial  is  rare,  in  these  days,  as 
all  experience  shows,  in  which  a  question  of  veracity  or  credibility 
does  not  arise,  involving  somewhat  the  character  for  truth  and 
reliability  of  a  witness  or  party,  and  this  is  just  what  occurred 
in  the  case  alluded  to.  Whenever  this  is  the  case,  jurors  no  doubt 
discuss  the  question  submitted  to  them  under  the  influence  of  more 
or  less  feeling,  but  they  are  answerable  for  it  only  to  their  own  con- 
sciences. "  Tlie  place  protects  them,"  and  this  was  the  ancient  common 
law,  unless  they  gave  a  false  verdict,  when  they  were  proceeded  against 
in  a  very  different  manner,  as  they  may  be  now,  for  misconduct  in 
the  discharge  of  their  duty.  .  .  .  Throwing  open  the  door  of  the  jury 
room  for  the  purpose  sought  by  this  action  would  be  equally  so,  if  not 
more  injurious  to  the  community. 

Having  these  views  of  the  merits  of  the  case,  the  judgment  of  the 
County  Court  is  reversed  and  judgment  on  the  verdict  arrested,  the 
defendant  to  take  no  costs,  except  costs  in  this  Court. 
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Topio  4.  "Witness 

Sub-topic  A.    Pebjubt  causing  an  Unjust  Vebdigt 

1101.  DAMPORT  1^.  SYMPSON 

Common  Bench.    1596 

Cro.  Eliz,  520 

Action  on  the  case.  And  counts,  that  he  was  possessed  of  a  fountain 
of  silver  to  the  value  of  500/.  and  delivered  it  to  J.  D.  to  transport 
beyond  sea,  and  there  to  sell  it,  and  to  render  an  account  thereof  to  the 
plaintiff,  which  the  said  J.  D.  brake,  and  converted  to  his  own  use. 
Whereupon  the  plaintiff  brought  his  action  on  the  case  against  him, 
wherein  they  were  at  issue.  And  the  defendant  being  produced  as  a 
witness  on  the  part  of  J.  D.  falsely  swore  that  the  said  fountain  was  not 
worth  above  the  value  of  180/.  whereas,  in  truth,  it  was  worth  500/. 
by  reason  of  which  false  oath  the  jury  gave  to  the  now  plaintiff  but  200/. 
damages,  whereas  they  would  otherwise  have  given  more  damages; 
whereupon  he  brought  his  action.  The  defendant  pleads  not  guilty, 
and  foimd  against  him,  and  damages  assessed  to  300/. 

And  it  was  moved  in  arrest  of  judgment,  that  the  action  lay  not;  for 
the  law  intends  the  oath  of  every  man  to  be  true;  and  therefore  until 
the  statute  of  3  Hen.  VII,  c.  1,  which  gives  power  to  examine  and  punish 
perjuries  in  the  Star-Chamber,  there  was  not  any  punishment  for  any 
false  oath  of  any  witness  at  the  common  law:  and  now  there  is  a  form 
of  punishment  for  perjury  provided  by  the  statute  of  5  Eliz.,  c.  9; 
and  if  this  action  should  be  allowed,  the  defendant  might  be  twice 
punished,  viz.  by  the  statute,  and  by  this  action,  which  is  not  reasonable. 

And  of  that  opinion  were  Walmsley,  Beaumond,  and  Owen,  that 
this  action  lies  not.  .  .  .  Here  they  would  in  this  action  draw  in  ques- 
tion the  intent  of  the  jurors  what  greater  damages  they  would  loAve 
given  unless  for  this  oath,  which  is  secret,  and  cannot  be  tried;  and 
therefore  to  pimish  a  man  for  his  oath  upon  a  secret  intent  would  be 
hard;  and  if  this  might  be  suffered,  every  witness  would  be  drawn  in 
question.  —  Wherefore  upon  these  reasons  they  held,  that  this  action 
lay  not,  and  gave  judgment  for  the  defendant,  against  the  opinion  of 
Anderson,  who  conceived  the  action  was  maintainable. 

1102.  GODETTE  ».  GASKILL 
Supreme  Court  op  North  Carolina.    1909 

151  N.  C.  52,  65  S.  E.  612 

Appeal  from  Superior  Court,  Craven  Coimty;  O.  H.  Allen, 
Judge.  Action  by  Jesse  P.  Godette  against  S.  B.  GasldU.  Judgment  of 
nonsuit,  and  the  plaintiff  appeak.    A£Srmed. 
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W.  D.  Mclver  and  12.  A.  Nunn,  for  appellant. 

Clark,  C.  J.  This  is  an  action  for  damages  against  the  defendant  for 
wilful  and  false  testimony  as  a  witness  in  an  action  formerly  tried,  which 
had  been  brought  by  the  plaintiff  against  one  Bowen,  alleging  that  by 
reason  of  such  false  testimony  of  the  defendant  the  plaintiff  had  lost 
his  suit  against  Bowen.  There  is  no  precedent  in  this  State;  but  an 
action  on  this  ground  has  been  brought  in  other  jurisdictions,  which 
have  uniformly  held  that  such  actions  cannot  be  maintained.  It  was  so 
held  as  far.  back  as  Damport  v.  Sympson  [supra,  No.  1101]  and  Ayres  v. 
Sedgwick  [infra,  No.  1103].  Subsequently  a  statute  was  enacted 
authorizing  such  action  in  certain  cases;  but  even  that  statute,  it  seems, 
is  now  deemed  obsolete  in  England.  It  was  held  that  such  action  does 
not  lie,  in  Dimlap  v.  Glidden,  31  Me.  439;  Phelps  v.  Steams,  4  Gray 
(Mass.),  106,  Cunningham  v.  Brown,  18  Vt.  126;  Bostwick  v,  Lewis,  2 
Day  (Conn.)  456;  Smith  v.  Lewis,  3  Johns.  (N.  Y.)  165,  169,  3  Am! 
Dec.  469;  Grove  v,  Brandenburg,  7  Blackf.  (Ind.)  235.  And  this  is 
true  of  subornation  of  perjury.  Taylor  v.  Bidwell,  65  Cal.  490,  4  Pac. 
491.  Rice  v.  Coolidge,  121  Mass.  393,  holds  that  one  not  a  party  to  the 
action  in  which  the  perjury  was  committed  may  maintain  an  action 
for  tort  against  one  who  suborned  witnesses  to  swear  falsely  in  that 
action,  whereby  plaintiff's  character  was  defamed. 

The  authorities  above  cited  rest  upon  two  grounds:  (1)  There  was 
no  precedent  for  such  action,  and,  indeed,  the  precedents  were  against 
it.  (2)  It  "would  overhale,"  as  Chancellor  Kent  says,  in  Smith  v. 
Lewis,  3  Johns.  (N.  Y.)  166, 3  Am.  Dec.  469,  the  decision  of  the  former 
case  to  which  the  plaintiff  in  the  new  action  had  been  a  party.  (3)  We 
think  there  is  a  third  reason,  in  that  it  would  multiply  and  extend 
litigation  if  the  matter  could  be  re-examined  by  a  new  action  between 
a  party  to  the  action  and  a  witness  therein;  and,  more  than  that,  wit* 
nesses  would  be  intimidated  if  their  testimony  is  given  under  liability 
of  themselves  being  subject  to  the  expense  and  annoydnce  of  being  sued 
by  any  party  to  the  action  to  whom  their  testimony  might  not  be 
agreeable.  It  would  give  a  great  leverage  to  litigants  to  intimidate 
witnesses.  Witnesses  who  swear  falsely  are  liable  to  indictment.  It 
is  not  to  be  contemplated  that  grand  juries  shall  wilfully  and  oppres- 
sively find  indictments;  but,  if  a  civil  action  lay  in  such  cases,  a  liti- 
gant, smarting  under  the  loss  of  hb  suit,  could  subject  witnesses  to 
the  annoyance  and  expense  of  litigation  at  will.  Such  action  did  not 
lie  at  common  law,  and  we  have  no  statute  authorizing  it.  The  judg- 
ment of  nonsuit  is  affirmed. 

SuB-oopic  B.    Defamation 

1103.  Atbeb  v.  Sedgwick.  (1620.  Palmer,  142;  action  for  damage  by  a 
false  oath  causing  the  plaintiff's  arrest).  .  .  .  Chamberlaine,  J.  Action  ne 
gist.  .  .  .  Quant  un  fait  [faux]  serement  in  Court  al  point  demand  de  luy,  ne 
serra  punish  per  tiel  action.    Et  il  dte  Chamberlaine's  Case,  7-8  Elis.  in  bank, 
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ou  f ut  tenus  per  Curiam,  si  testmoigne  fait  faux  serement  pur  le  matter  et 
point  in  issue  a  que  il  est  jure,  la  nul  action  sur  le  case  gist;  quia  est  punishable 
pur  ceo  per  le  statute,  que  serra  frustrate  si  action  sur  le  case  gisera. 

Auterment  s'il  utter  slanderous  parols  in  son  oath,  queux  ne  sont  al  issue 
ou  point  a  que  doit  doner  evidence,  action  gist. 


1104.    SEAMAN  v.  NETHERCLIFT 

Court  op  Appeal.    18?6 
L.  R.  2  C.  P.  Z>.  53 

Appeal  from  the  decision  of  the  Common  Pleas  Division,  ordering 
judgment  to  be  entered  for  the  defendant  (1  C^  P.  D.  540). 

Claim:  That  defendant  said  of  a  will,  to  the  signature  of  which  the 
plaintiff  was  a  witness,  "  I  believe  the  signature  to  the  will  to  be  a  rank 
forgery,  and  I  shall  believe  so  to  the  day  of  my  death,"  meaning  that 
the  plaintiff  had  been  guilty  of  forging  the  signature  of  the  testator,  or 
of  aiding  and  abetting  in  the  forgery. 

Defence:  That  defendant  spoke  the  words  in  the  course  of  giving 
his  evidence  as  a  witness  on  a  charge  of  forgery  before  a  magistrate. 

Reply:  That  the  words  were  not  bona  fide  spoken  by  defendant  as  a 
witness,  or  in  answer  to  any  question  put  to  him  as  a  witness,  and  he 
was  a  mere  volunteer  in  speaking  them  for  his  own  purposes  other- 
wise than  as  a  witness  and  maliciously  and  out  of  the  course  of  his 
examination.  .  .  . 

At  the  trial  before  Lord  Coleridge  it  appeared  that  in  the  Probate 
suit  of  Davies  v.  May  the  defendant  had  been  examined,  as  an  adept, 
to  express  his  opinion  as  to  the  genuineness  of  a  signature  to  a  will,  and 
he  gave  it  as  his  opinion  that  the  signature  was  a  forgery.  The  presi- 
dent of  the  court,  in  addressing  the  jury,  made  some  very  strong  obser- 
vations on  the  rashness  of  the  defendant  in  expressing  so  confident  An 
opinion  in  the  face  of  the  direct  evidence.  Soon  afterwards,  on  a  prose- 
cution for  forgery  before  the  magistrate,  the  defendant  was  called  as 
an  adept  by  the  person  charged,  when  he  expressed  an  opinion  favor- 
able to  the  genuineness  of  the  document.  He  was  then  asked  by  the 
counsel  for  the  prosecution  whether  h"^  had  been  a  witness  in  the  suit 
of  Davies  u.  May.  He  answered,  "Yes."  And  he  was  then  asked, 
"  Did  you  read  a  report  of  the  observations  which  the  presiding  judge 
made  on  your  evidence?"  He  again  said,  "Yes."  And  then  the  counsel 
stopped.  I  presume  the  circumstances  of  the  trial  were  well  known, 
and  the  counsel  thought  he  had  done  enough.  The  defendant,  the 
witness,  expressed  a  desire  to  make  a  statement.  The  magistrate  told 
him  he  could  not  hear  it.  Nevertheless  the  defendant  persisted  and 
made  the  statement,  the  subject-matter  of  this  action  of  slander.  •  .  . 
Upon  these  findings  judgment  was  entered  for  the  plaintiff,  leave  being 
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again  reserved  to  enter  judgment  for  the  defendant,  and  the  Court  of 
Common  Pleas  gave  judgment  for  the  defendant. 

M,  Chambers,  Q.  C.,  and  J.  Torr,  for  the  plaintifiF,  contended  that 
the  privilege  of  a  witness  was  not  unqualified,  but  was  confined  to  matter 
strictly  relevant  to  the  issue;  and  that  malice  would  also  deprive  the 
witness  of  the  privilege;  and  that  the  statem^it  of  the  defendant  was, 
as  the  jury  had  found,  volunteered  after  the  defendant's  examination 
as  a  witness  was  over.  They  cited  and  minutely  commented  upon  the 
following  authorities:  Roscoe's  N.  P.  Evidence,  p.  835;  Ayres  v.  Sedg- 
wick [supra,  No.  1103],  in  which  Brode's  Case,  Hil.  37  Eliz.,  and 
Chamberlaine's  Case,  7  &  8  Eliz.,  are  cited.  .  .  . 

Mclniyre,  Q.  .C,  and  Edward  Clarke  (Agabeg  with  them),  for  the 
defendant,  contended  that  as  long  as  the  witness  was  acting  as  a  wit- 
ness the  privilege  was  absolute,  and  this  was  supported  by  a  long  series 
of  authorities. 

CocKBURN,  C.  J.  [after  stating  the  facts  as  above.]  We  are  asked  to 
come  to  a  conclusion  contrary  to  what  has  been  established  law  for 
nearly  three  centuries. 

If  there  is  anything  as  to  which  the  authority  is  overwhelming  it  is 
that  a  witness  is  privileged  to  the  extent  of  what  he  says  in  course  of 
his  examination.  Neither  is  that  privilege  affected  by  the  relevancy  or 
irrelevancy  of  what  he  says;  for  then  he  would  be  obliged  to  judge  of 
what  is  relevant  or  irrelevant,  and  questions  might  be,  and  are,  con- 
stantly asked  which  are  not  strictly  relevant  to  the  issue.  But  that, 
beyond  all  question,  this  unqualified  privilege  extends  to  a  witness  is 
established  by  a  long  series  of  cases,  the  last  of  which  is  Dawkins  v. 
Lord  Rokeby,^  after  which  to  contend  to  the  contrary  is  hopeless.  It 
was  there  expressly  decided  that  the  evidence  of  a  witness  with  refer- 
ence to  the  inquiry  is  privileged,  notwithstanding  it  may  be  malicious; 
and  to  ask  us  to  decide  to  the  contrary  is  to  ask  what  is  beyond  our  power. 

But  I  agree  that  if  in  this  case,  beyond  being  spoken  maliciously, 
the  words  had  not  been  spoken  in  the  character  of  a  witness  or  not 
while  he  was  giving  evidence  in  the  case,  the  result  might  have  been 
different.  For  I  am  very  far  from  desiring  to  be  considered  as  laying 
down  as  law  that  what  a  witness  states  altogether  out  of  the  character 
and  sphere  of  a  witness,  or  what  he  may  say  dehors  the  matter  in  hand, 
is  necessarily  protected.  I  quite  agree  that  what  he  says  before  he  enters 
or  after  he  has  left  the  witness-box  is  not  privileged,  which  was  the 
question  in  the  case  before  Lord  EUenborough.  Or  if  a  man  when  in 
the  witness-box  were  to  take  advantage  of  his  position  to  utter  some- 
thing having  no  reference  to  the  cause  or  matter  of  inquiry  in  order  to 
assail  the  character  of  another,  as  if  he  were  asked,  '*  Were  you  at  York 
on  a  certain  day?"  and  he  were  to  answer,  ''Yes,  aftd  A.  B.  picked  my 
pocket  there;''  it  certainly  might  well  be  said  in  such  a  case  that  the 
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statement  was  altogether  dehors  the  character  of  witness,  and  not 
within  the  privilege.  .  .  . 

What  the  defendant  here  said  was  said  in  his  character  of  witness. 
...  It  was  given  as  part  of  his  evidence  before  he  had  become 
divested  of  his  character  of  witness;  and  but  for  the  question  of  the 
opposite  counsel  he  never  would  have  made  the  statement  at  all.  .  .  . 
As  to  a  witness  speaking  with  reference  to  the  subject-matter  of  the 
issue,  it  is  clear  that  the  privilege  is  unqualified. 

The  judgment  of  the  Common  Pleas  Division  must,  therefore,  be 
affirmed.    [Amphlett,  J.  A.,  and  Bbamwell,  J.  A.,  concurred.] 

Judgment  affirmed. 


1105.    HUNCKEL  t^.  VONEIFF 
Court  of  Appeam  of  Maryland.    1888 

69  Md.  179,  14  Ad,  500,  17  id.  1056 

Appeal  from  the  Superior  Court  of  Baltimore  City.  The  case  is 
stated  in  the  opinion  of  the  Court.  The  cause  was  argued  before  Alvey, 
C.  J.,  Stone,  Miller,  Robinson,  Bryan,  and  MoSherry,  J. 

This  was  an  action  of  libel  or  slander  against  a  witness  in  an  equity 
cause,  whose  testimony  was  written  down  by  the  examiner,  returned 
to  the  Court  and  read  at  the  hearing  before  the  Judge.  The  alleged 
libellous  or  slanderous  statements  were  contained  in  the  testimonv 
thus  taken.  There  was  a  demurrer  to  each  of  the  two  counts  in 
the  declaration,  which  the  Court  sustained  and,  thereupon,  gave 
judgment  for  the  defendants.  From  that  judgment  this  appeal  is 
taken.  .  .  . 

William  S.  Bryan,  Jr.,  for  the  appellants.  .  .  .  The  only  question  is 
whether  this  privilege  is  absolute  and  unqualified,  and  gives  the  wit- 
ness license  to  utter  any  calumny  he  may  see  fit,  or  if ,  as  in  all  other 
cases  of  exemption  from  suit,  the  privilege  only  extends  so  far  as  the 
public  welfare  demands.  In  many  English  cases  dicta  can  be  found  to 
the  effect  that  the  privilege  is  absolute,  but  so  far  as  we  have  been  able 
to  ascertain,  there  is  no  case  in  which  the  facts  show  that  the  Court 
decided  that  a  witness  could  not  be  sued  who  took  advantage  of  his 
position  to  give  publicity  to  a  slander  known  by  him  to  be  false,  having 
no  connection  with  the  case,  and  not  believed  by  him  to  be  responsive 
to  any  question  asked,  but  uttered  from  pure  malevolence  and  ill- 
will.  .  .  .  The  authorities  in  this  country  seem  unanimously  to  decide 
that  there  is  a  limft  to  the  immunity  of  a  witness  from  suit.  ...  In 
the  case  of  Hoar  v.  Wood  [anley  No.  1000],  Chief  Justice  Shaw,  after  rec- 
ognizing the  propriety  of  the  general  rule  extending  protection  to  what 
is  said  in  judicial  proceedings,  adds  : 


No.  1105  B.  (Vn)  INDEPENDENCE  OP  OFFICERS  OF  JUSTICE  741 

"Still  this  privilege  must  be  restnuned  within  some  limitSi  and  we  consider 
that  limit  to  be  this:  that  a  party  or  oounsel  shall  not  avail  himself  of  his  situa- 
tion to  gratify  private  malice  by  uttering  slanderous  expressions,  either  against 
a  party,  witness  or  third  person,  which  have  no  relation  to  the  cause  or  subject- 
matter  of  the  inquiry." 

This  is  the  established  law  of  Massachusetts.  .  .  •  The  rule  contended 
for  by  the  appellant,  gives  all  the  protjBction  needed  by  any  honest 
though  timid  witness,  and  at  the  same  time  comes  nearer  the  equitable 
doctrine  of  providing  a  remedy  for  every  wrong    .  .  . 

Edward  Higgins,  for  the  appellees.  Witnesses,  under  the  English 
rule,  ure  absolutely  exempted  from  liability  to  an  action  for  defama- 
tory words  published  in  the  course  of  judicial  proceedings,  whether  the 
words  be  pertinent  to  the  case  or  not.  .  .  . 

Miller,  J.,  [after  stating  the  case  as  above.]  The  question  is  a  new 
one  in  this  State.  No  precedent  for  such  an  action  has  been  found  in 
our  reports  or  judicial  records,  and  we  believe  this  is  the  first  attempt 
to  bring  one  since  a  Court  of  Justice  was  first  established  in  the  Colony 
of  Maryland,  a  period  of  more  than  two  centuries.  .  .  .  The  case  now 
before  us  is  not  that  of  an  advocate  but  of  a  witness,  and  in  our  opinion 
it  is  of  the  greatest  importance  to  the  administration  of  justice  that 
witnesses  should  go  upon  the  stand  with  their  minds  absolutely  free 
from  apprehension  that  they  may  subject  themselves  to  an  action  of 
slander  for  what  they  may  say  while  giving  their  testimony.  Mr. 
Townshend,  in  his  book  on  Slander  and  Libel,  well  says: 

*  ''The  due  administration  of  justice  requires  that  a  witness  should  speak 
according  to  his  belief,  the  truth,  the  whole  truth  and  nothing  but  the  truth, 
without  regard  to  the  consequences;  and  he  should  be  encouraged  to  do  this  by 
the  consciousness  that,  except  for  any  wilfully  false  statement,  which  is  perjury, 
no  matter  that  his  testimony  may,  in  fact,  be  untrue,  or  that  loss  to  another 
ensues  by  reason  of  his  testimony,  no  action  for  slander  can  be  maintained  against 
him.  It  is  not  simply  a  matter  between  iodividuals;  it  concerns  the  admin- 
istration of  justice.  The  witness  speaks  in  the  hearing  and  under  the  control 
of  the  Court,  is  compelled  to  speak,  with  no  right  to  decide  what  is  immaterial; 
and  he  should  not  be  subject  to  the  possibility  of  an  action  for  his  words." 

Townshend  on  Slander  and  Libel,  sec.  223.  ...  In  support  of  the 
absolute  character  of  the  privilege  a  long  list  of  English  decisions, 
ancient  and  modem,  has  been  cited.  ...  As  to  authority  on  the  same 
subject  in  this  country,  we  have  already  referred  to  what  has  been  said 
by  Mr.  Townshend  in  his  book  on  Slander  and  Libel.  .  .  . 

A  different  view  as  to  the  extent  of  the  privilege  has  been  taken  by 
the  Courts  of  many  of  the  States;  and  it  may  be  conceded  that  the 
weight  of  authority-  in  this  country  is  in  favor  of  a  much  greater  restric- 
tion upon  the  privilege  than  is  sanctioned  by  the  English  decisions. 
But  we  are  not  controlled  by  any  decbion  of  our  own  Courts,  and  are 
at  liberty  to  settle  the  law  for  this  State  according  to  our  best  judgment. 
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After  a  most  careful  consideration  of  the  subject,  we  are  convinced 
that  the  privilege  of  a  witness  should  be  as  absolute  as  it  has  been  de- 
cided to  be  by  the  English  authorities  we  have  cited,  and  we  accordingly 
adopt  the  law  on  this  subject  as  they  have  laid  it  down. 

It  remains  to  apply  this  law  to  the  case  before  us.  The  declaration 
does  not  state  definitely  what  the  controversy  or  matter  of  inquiry  in 
the  equity  case  of  Manning  v,  Voneiff  actually  was.  Enough  is  stated, 
however,  to  warrant  the  inference  that  the  female  plaintiff  was  a  party 
to  that  suit,  or  was  preferring  a  claim  in  some  capacity  to  the  estate, 
or  some  part  of  it,  of  a  Mr.  Plitt,  deceased,  and  that  the  witness,  or  her 
husband,  was  resisting  that  claim.  The  defendant  was  examined  as  a 
witness  in  that  case,  and  so  far  as  her  testimony  is  set  out  in  the  declara- 
tion, it  appears  she  was  first  asked  if  she  remembered  quite  distinctly 
the  day  on  which  her  husband  told  her  he  was  copying  certain  deeds  at 
Mr.  Plitt's  request?  To  this  she  replied  that  she  saw  her  husband 
copying  some  papers;  that  he  had  a  file  of  papers  copying  them,  and 
she  being  inquisitive,  asked  him  what  he  was  writing,  and  he  said  he 
was  copying  some  deeds  Mr.  Plitt  asked  him  to  copy.  She  was  then 
asked,  was  that  the  same  day  on  which  the  magistrate  came  to  see  Mr. 
Plitt?  To  this  she  replied,  "  No.  I  don't  think  so."  She  was  then  asked, 
"  Well,  how  many  days  about  intervened  ?  "  To  this  she  replied,  "  Not 
knowing  that  a  mistress  or  woman  of  Mr.  Plitt's  would  step  in  to  claim 
the  lawful  wife's  property,  I  did  not  keep  an  account  of  the  date  that 
way;  if  I  would  have,  I  would  have  noticed  the  date  and  all  those  little 
particular  incidents  to  save  Mrs.  Plitt  from  such  heartache  and  trouble 
and  cause  of  her  death."    This  is  the  libel  or  slander  complained  of. 

Now,  it  is  true  that  she  could  have  answered  the  question  by  simply 
saying  she  "did  not  remember."  It  is  al^  true  that  the  imputation 
thus  cast  upon  the  plaintiff  was  grossly  slanderous.  She  may  have 
made  it  from  malice,  knowing  at  the  same  time  that  it  was  false,  and 
from  the  averments  of  the  declaration  which  the  demurrer  admits  we 
must  so  take  it.  Still  it  was  the  excuse  she  chose  to  give  as  to  not 
remembering  the  date  about  which  she  had  been  pressed  by  this  and 
two  previous  questions.  ...  It  is  quite  impossible  to  say  that  she 
did  not  make  it  in  her  character  as  witness,  or  that  it  is  at  all  like  the 
examples  put  by  the  Judges  in  Seaman  v.  Netherdift  as  being  entirely 
outside  of  the  privilege.    Judgment  affirmed. 

Robinson  and  Bryan,  J.,  dissented.  Robinson,  J.  —  The  absolute 
and  unqualified  privilege  of  a  witness,  as  laid  down  in  this  case,  is,  in 
my  opinion,  a  departure  from  the  well  settled  law  on  the  subject.  I 
agree  that  a  witness  is  absolutely  protected  as  to  everything  said  by 
him,  having  relation  or  reference  to  the  subject-matter  of  inquiry  befwe 
the  tDourt.  But  if  he  takes  advantage  of  his  position  as  a  witness  to 
assail  wantonly  the  character  of  another,  and  to  utter  maliciously  what 
he  knows  to  be  false  in  regard  to  a  matter  that  has  no  relation  or  refer- 
ence to  the  matter  of  inquiry,  he  is,  in  my  opinion,  both  on  principle 
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and  authority,  liable  in  an  action  of  slander.    I  must,  therefore,  enter 
my  dissent  to  the  judgment  in  this  case.^ 

1  [Problems: 

The  plaintiff,  a  physician,  presented  a  cbdm  against  the  estate  of  a  deceased 
person.  The  defendant,  being  interested  in  the  estate,  appeared  before  the  com- 
missioners to  resist  the  allowance  of  the  same,  and  there  testified,  among  other 
things,  in  reference  to  the  plaintiff:  ''This  is  n't  the  first  time  he  has  made  up  on 
account  either.  He  made  up  one  against  me  of  between  forty  and  fifty  dollars  for 
which  he  had  n't  made  a  visit,  and  I  paid  it  and  I  can  prove  it."  Was  this 
privileged?    (1895,  Clenamons  ».  Danforth,  67  Vt.  617.) 

The  Legislature  was  investigating  the  causes  of  the  great  coal  strike  of  1902. 
The  defendant  was  mayor  of  Quincy,  and  was  summoned,  and  told  to  tell  his 
experience  with  the  coal  strike  "in  his  own  way."  Ho  then  proceeded  to  tell  of 
the  Coal  Dealers'  Association  rules  as  to  cutting  prices,  and  said,  "This  thing  is 
blackmail,  pure  and  simple,"  obviously  referring  to  the  blacklisting  of  dealers  dis- 
obeying rules.    Was  this  privileged?    (1906,  Sheppard  v.  Bryant,  191  Mass.  591.) 

The  defendant  was  a  witness  to  the  bad  repute  of  the  present  plaintiff  for 
veracity.  The  plaintifiF's  attorney  cross-examined  him  as  to  the  grounds  for  his 
opinion.  He  replied:  "He  is  a  thief;  he  stole  my  paint-clothes,  paint-brushes, 
and  part  of  a  harness."  Was  this  privileged?  (189S,  Acre  v.  Starkweather,  118 
Mich.  214.) 

Maiy  C.  brought  a  bill  of  divorce  against  Joseph  R.  for  adultery  with  Mary 
R.,  the  now  plaintiff,  and  the  defendant  and  Mary  C.  conspired  to  suborn  wit- 
nesses to  testify  falsely  to  the  said  J.  C.'s  adultery  with  the  plaintiff,  and  the  wit- 
nesses so  testified.  Were  the  defendants  privileged?  (1876,  Rice  v.  Coolidge, 
121  Mass.  393.) 

The  defendant  physician  made  a  certificate  of  the  sort  required  by  law  for 
a  committal  to  the  asyliun,  stating  that  he  had  examined  the  plaintiff  and  that 
she  was  in  his  opinion  insane;  the  certificate  was  made  with  the  honest  belief 
of  her  insanity,  but  in  fact  without  such  an  examination.  Is  the  defendant  ex- 
cusable?   (1899,  Bacon  v.  Bacon,  76  Miss.  458,  24  So.  968.) 

The  defendant  physician  made  a  certificate,  after  examination  of  the  plaintiff, 
that  the  plaintiff  was  a  dipsomaniac,  and  the  plaintiff  was  committed  to  an 
asylum  as  a  dipsomaniac.  By  statute,  such  a  committal  could  only  be  made  on 
oral  testimony  together  with  two  certificates  of  physicians.  The  plaintiff  al- 
leges that  the  certificates  were  untrue  and  were  made  after  a  negligent  ex- 
amination.   Is  the  defendant  privileged?    (1900,  Nivsn  v.  Boland,  177  Mass.  11.) 

The  defendant  was  summoned  as  witness  before  the  grand  jiuy,  and  in  an- 
swer to  questions  made  defamatory  statements  to  the  distridt  attorney  as  well 
as  to  the  grand  jury.  Were  the  statements  to  the  district  attorney  privileged? 
(1906,  Schultz  9.  Strauss,  127  Wis.  325,  106  N.  W.  1066.) 

The  defendant  was  testifying  before  the  Board  of  Aldermen  of  a  city,  on  an 
investigation  as  to  fraud  in  the  performance  of  the  city's  sewer-contracts. 
The  Board  had  summoned  by  subpoena  the  defendant,  who  was  a  seweivcon- 
tractor.  During  his  testimony,  he  said :  "Go  and  see  the  B.'s  yard;  see  the  cob- 
ble stones  and  paving  stones  belonging  to  the  city.  No  wonder  they  be  rich. 
Why  cast  reflections  on  my  name,  when  I  do  my  work?"  Was  this  privileged? 
(1894,  Blakeslee  v.  Carroll,  64  Conn.  223.) 

The  defendant  was  testiifying  as  a  witness  on  an  issue  of  the  sanity  of  a  tes- 
tator whom  he  had  attended.  The  defendant  was  an  allopathic  doctor;  the 
plaintiff  a  homeopathic  doctor.  He  was  asked,  "Did  any  other  physician  at- 
tend him  then?"  and  replied,  "Not  as  I  know  of.  I  understand  he  had  a  quack, 
I  would  not  call  him  a  physician;  I  understood  that  Dr.  White,  as  he  is  called, 
had  been  the^7  "  Was  this  privil^eed  if  malicious?  (1870,  White  v.  CanoU,  42 
N.  Y.  161.) 
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1106.  HenbTi  Lord  Bbouoham.  Essay  on  Erskine,  (1811.  Works,  Edin- 
burgh ed.,  1872,  vol.  VII,  p.  231).  .  .  .  The  speech  for  Mr.  Frost  is  the  first 
of  these  almost  miraculous  exertions  which,  in  that  momentous  crisis,  Mr. 
Erskine  made  for  the  liberties  of  his  country.  ...  In  the  violence  of  that  day, 
the  exertions  of  Mr.  Erskine  failed  of  their  accustomed  effect;  and  Mr.  Frost 
was  found  guilty.  But  the  impression  of  his  defence  was  not  lost;  and  it  de- 
terred the  government  from  risking  its  credit  on  such  precarious  speculations, 
until,  in  1794,  the  charges  of  high  treason  were  brought  forward,  the  whole  force 
of  the  Bar  marshalled  against  the  prisoners,  and  every  effort  used  to  beat  down 
their  undaunted  defender.  Then  it  was  that  his  consummate  talents  shone  in 
their  full  lustre.  His  indefatigable  patience  —  his  eternal  watchfulness  —  his 
unceasing  labor  of  body  and  of  mind  —  the  strength  of  an  herculean  constitu- 
tion —  his  untamable  spirit  —  a  subtlety  which  the  merest  pleader  might  envy 
—  a  quickness  of  intellect  which  made  up  for  the  host  he  was  opposed  to:  — 
these  were  the  great  powers  of  the  man;  and  the  wonderful  eloquence  of  his 
speeches  is  only  to  be  spoken  of  as  second  to  these.  Amidst  all  the  struggles 
of  the  constitution,  in  parliament,  in  the  council,  and  in  the  field,  —  there  is 
no  one  man,  certainly,  to  whose  individual  exertions  it  owes  so  much,  as  to  this 
celebrated  advocate;  and  if  ever  a  single  patriot  saved  his  country  from  the 
horrors  of  a  proscription,  this  man  did  this  deed  for  us,  in  stemming  the  tide 
of  State  prosecutions. 

We  have  spoken  most  at  large  of  his  later  productions;  but  the  reader  will 
naturally  be  anxious  to  look  at  the  beginning  of  his  career.  We  subjoin,  there- 
fore, an  extract  from  his  celebrated  speech  for  Captain  BaiUie.  This  was  the 
first  he  ever  made,  being  pronoimced  by  him  immediately  after  he  was  called 
to  the  Bar;  [and  its  delivery  brought  him  instantly  to  the  front  of  the  Bar. 
Captain  BaiUie  was  prosecuted  for  a  libel  contained  in  a  pamphlet  printed  by 
him  to  expose  the  abuses  in  the  Greenwich  Naval  Pensioners'  Home,  of  which 
he  was  superintendent.  These  abuses  were  due  to  the.  corruption  of  certain 
political  appointees  of  the  Admiralty  Department,  of  which  Lord  Sandwich 
was  then  the  head.]  The  specimen  we  are  about  to  give  is  selected  principally 
with  a  view  to  show  that  the  courage  which  marked  Mr.  Erskine's  professional 
life  was  not  acquired  after  the  success  which  rendered  it  a  safe  and  cheap  virtue; 
but  being  naturally  inherent  in  the  man,  was  displayed  at  a  moment  ^en 
attended  with  the  most  formidable  risks:  — 

''In  this  enumeration  of  delinquents,  the  Rev.  Mr. looks  around,  as  if 

he  thought  I  had  forgotten  him.  He  is  mistaken;  —  I  weU  remembered  him: 
but  his  infamy  is  worn  threadbare.  ...  I  shall  therefore,  forbear  to  taint  the 
ear  of  the  Court  further  with  his  name;  —  a  name  which  would  bring  dishonor 
upon  his  country  and  its  religion,  if  human  nature  were  not  happily  compelled 
to  bear  the  greater  part  of  the  disgrace,  and  to  share  it  amongst  mankind."  — 

''Such,  my  Lords,  is  the  case.    The  defendant,  —  not  a  disappointed,  mali- 

EssATs: 

Van  Vechten  Veeder,  "Absolute  Immunity  in  Defamation."  (C.  L.  R.,  IX, 
463,600.) 

NoTBs: 

"Privileged  communications:  intended  witness:  statements  of,  to  attorney 
and  cUent."    (H.  L.  R.,  XIX,  219.)] 
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cious  informer,  prying  into  official  abuBes,  because  without  office  himselfi  but 
himself  a  man  in  office;  —  not  troublesomely  inquiritive  into  other  men's  de- 
partments, but  conscientiously  correcting  his  own;  —  doing  it  pursuant  to  the 
rules  of  law,  and,  what  heightens  the  character,  doing  it  at  the  risk  of  his  office, 
from  which  the  effrontery  of  power  has  already  suspended  him  without  proof 
of  hia  guilt;  —  a  conduct  not  only  unjust  and  illiberal,  but  highly  disrespectful 
to  this  Court,  whose  Judges  sit  in  the  double  capacity  of  ministers  of  the  law, 
and  governors  of  this  sacred  and  abused  institution.  Indeed,  Lord  Sandwich 
has,  in  my  mind,  acted  such  a  part." 

(Here  Lord  Mansfield,  observing  the  Counsel  heated  with  his  subject,  and 
growing  personal  on  the  first  Lord  of  the  Admiralty,  told  him  that  Lord  Sand- 
wich was  not  before  the  Court.) 

''I  know  that  he  is  not  formally  before  the  Court;  but,  for  that  very  reason; 
I  will  BRING  him  h^are  the  Court,  He  has  placed  these  men  in  the  front  of  the 
battle,  in  hopes  to  escape  under  their  shelter.  But  I  will  not  join  in  battle  with 
them.  Their  vices,  though  screwed  up  to  the  highest  pitch  of  hiunan  depravity, 
are  not  of  dignity  enough  to  vindicate  the  combat  with  me.  I  will  drag  him 
to  light,  who  is  the  dark  mover  behind  this  scene  of  iniquity.  .  .  .  But  if,  on 
the  contrary,  he  continues  to  protect  the  prosecutors,  in  spite  of  the  evidence 
of  their  guilt,  which  has  excited  the  abhorrence  of  the  numerous  audience  that 
crowd  this  Court,  —  if  he  keeps  this  injured  man  suspended,  or  dares 

TO  TURN  THAT  SUSPENSION  INTO  A  REMOVAL,  I  SHALL  THEN  NOT  SCRUPLE  TO 
declare  HIM  AN  ACCOliPLICE  IN  THEIR  QUILT  —  A  SHAMELESS  OPPRESSOR  — 
A  DISGRACE  TO  HIS  RANK,  AND  A  TRAITOR  TO  BIS  TRUST." 


1107.    BROOK  t.  MONTAGUE 
Kings'  Bench.    1606 

Cro,  Joe,  90 

Action  for  words;  for  that  the  defendant  at  such  a  place  in  Surrey 
spake  these  words  of  the  plaintiff:  "He  was  arraigned  and  convicted 
of  felony,  &c."  The  defendant  pleads,  that  the  plaintiff  at  another 
time  brought  false  imprisonment  against  J.  S.,  one  of  the  Serjeants  of 
London,  who  justified  by  warrant  from  Sir  Nicholas  Mosely,  Mayor  of 
London,  for  arresting  him  to  find  sureties  for  the  good  behavior;  and 
they  were  thereupon  at  issue;  and  found  against  the  plaintiff,  who 
brought  an  attaint:  and  the  defendant  being  consiliarius  et  peritus 
in  lege,  was  retained  to  be  of  counsel  with  the  petty  jury;  and  in  evi- 
dence at  the  trial  in  London  spake  those  words  in  the  declaration;  and 
so  justifies. 

Yelverton,  and  Coke,  Attorney  General,  were  of  counsel  for  the 
defendant. 

The  Court  resolved,  that  the  justification  was  good:  for  a  counsellor- 
in-law  retained  hath  a  privilege  to  enforce  any  thing  which  is  informed 
him  by  his  client,  and  to  give  it  in  evidence,  it  being  pertinent  to  the 
matter  in  question,  and  not  to  examine  whether  it  be  true  or  false;  but 
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It  is  at  the  peril  of  him  who  informs  it.  .  .  .  But  matter  not  pertinent 
to  the  issue,  or  the  matter  in  question,  he  need  not  to  deliver;  for  he 
is  to  discern  in  his  discretion  what  he  is  to  deliver,  and  what  not:  and 
although  it  be  false,  he  is  excusable,  being  pertinent  to  the  matter. 
But  if  he  give  in  evidence  any  thing  not  material  to  the  issue,  which  is 
scandalous,  he  ought  to  aver  it  to  be  true,  otherwise  he  is  piuiishable; 
for  it  shall  be  intended  as  spoken  maliciously  and  without  cause;  which 
is  a  good  ground  for  an  action.  So  if  a  counsellor  object  matter  against 
a  witness  which  is  slanderous,  if  there  be  cause  to  discredit  his  testi- 
mony, and  it  be  pertinent  to  the  matter  in  question,  it  is  justifiable 
what  he  delivers  by  information,  although  it  be  false.  So  here  it  is 
iltiaterial  evidence  to  prove  him  a  person  fit  to  be  bound  to  his  good 
behavior,  and  in  maintenance  of  the  first  verdict;  therefore  his  justi- 
fication good.  .  .  .  Wherefore,  for  these  reasons,  it  was  adjudged  for 
the  defendant. 

1108.  Mttnster  V,  Lamb.  (1883.  L.  R.  11  Q.  B.  D.  588.)  Brett,  M.  R. 
It  was  admitted  that  so  long  as  an  advocate  acts  bona  fide  and  says  what  is 
relevant,  owing  to  the  privileged  occasion,  defamatory  statements  made  by 
him  do  not  amount  to  libel  or  slander,  although  they  would  have  been  action- 
able if  they  had  not  been  made  whilst  he  was  discharging  his  duty  as  an  advo- 
cate. But  it  was  contended  that  an  advocate  cannot  claim  the  benefit  of  the 
privilege  imless  he  acts  bona  fide,  that  is,  for  the  purpose  of  doing  his  duty  as  an 
advocate,  and  unless  what  he  says  is  relevant.  That  is  the  question  which  we 
now  have  to  determine.  .  .  . 

If  upon  the  grounds  of  public  policy  and  free  administration  of  the  law  the 
privilege  be  extended  to  judges  and  witnesses,  although  they  speak  maliciously 
and  without  reasonable  or  probable  cause,  is  it  not  for  the  benefit  of  the  ad- 
ministration of  the  law  that  counsel  also  should  have  an  entirely  free  mind? 
Of  the  three  classes  —  judge,  witness,  and  counsel  —  it  seems  to  me  that  a 
counsel  has  a  special  need  to  have  his  mind  clear  from  all  anxiety.  A  counsel's 
position  is  one  of  the  utmost  difficulty.  He  is  not  to  speak  of  that  which  he 
knows;  he  is  not  called  upon  to  consider,  whether  the  facts  with  which  he  is 
dealing  are  true  or  false.  What  he  has  to  do,  is  to  argue  as  best  he  can,  without 
degrading  himself,  in  order  to  maintain  the  proposition  which  will  carry  with 
it  either  the  protection  or  the  remedy  which  he  desires  for  his  client.  If  amidst 
the  difficulties  of  his  position  he  were  to  be  called  upon  during  the  heat  of  his 
argument  to  consider  whether  what  he  says  is  true  or  false,  whether  what  he 
says  is  relevant  or  irrelevant,  he  would  have  his  mind  so  embarrassed  that  he 
could  not  do  the  duty  which  he  is  called  upon  to  perform.  For,  more  than  a 
judge,  infinitely  more  than  a  witness,  he  wants  protection  on  the  ground  of 
benefit  to  the  public.  The  rule  of  law  is  that  what  is  said  in  the  course  of  the 
administration  of  the  law,  is  privileged;  and  the  reason  of  that  rule  covers  a 
counsel  even  more  than  a  judge  or  a  witness.  To  my  mind  it  is  illogical  to  argue 
that  the  protection  of  privilege  ought  not  to  exist  for  a  counsel  who  deliberately 
and  maliciously  slanders  another  person.  The  reason  of  the  rule  is,  that  a 
counsel,  who  is  not  malicious. and  who  is  acting  bona  fide,  may  not  be  in  danger 
of  having  actions  brought  against  him.  If  the  rule  of  law  were  otherwise,  the 
most  innocent  of  counsel  might  be  unrighteously  harassed  with  suits,  and  there- 
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fore  it  is  better  to  make  the  rule  of  law  so  large  that  an  innocent  counsel  shall 
never  be  troubled,  although  by  making  it  so  large  counsel  are  included  who 
have  been  guilty  of  malice  and  misconduct.  .  .  . 

With  regard  to  counsel,  the  questions  of  mahce,  bona  fides,  and  relevancy, 
cannot  be  raised;  the  only  question  is,  whether  what  is  complained  of  has. been 
said  in  the  course  of  the  administration  of  the  law.  If  that  be  so,  the  case 
against  a  counsel  must  be  stopped  at  once.  No  action  of  any  kind,  no  criminal 
prosecution,  can  be  maintained  against  a  defendant,  when  it  is  established  that 
the  words  complained  of  were  uttered  by  him  as  counsel  in  the  course  of  a  judicial 
inquiry,  that  is,  an  inquiry  before  any  court  of  justice  into  any  matter  concern- 
ing the  administration  of  the  law. 

1109.    HoAB  V,  Wood.    (1841.  >  3  Meto.  103.)    [Printed  ante,  as  No.  1000.] 


1110.    MAULSBY  V.  REIFSNIDER 
Court  of  Appeaib  of  Maryland.    1888 

69  Md.  143 

Appeal  from  the  Circuit  Court  for  Washington  County.  This  action 
was  instituted  by  the  appellant  in  the  Circuit  Court  for  Carroll  County, 
and  thence  removed  to  the  Circuit  Court  for  Washington  County, 
where  it  was  tried.  The  case  is  stated  in  the  opinion  of  this  Court.  The 
cause  was  argued  before  Robinson,  C.  J.,  Stone,  Irving,  Brtan, 
and  McSherrt,  J. 

This  was  a  suit  against  an  attorney  at  law  for  slander.  The  defendant 
pleaded  in  bar  of  the  action,  that  the  alleged  defamatory  words  set  out 
in  the  declaration  were  spoken  by  him  in  his  capacity  as  counsel,  in  the 
trial  of  a  cause  in  a  court  of  justice.  To  this,  tihe  plaintiff  replied  that 
the  words  thus  spoken,  were  not  spoken  in  reference  to  said  cause,  and 
''had  no  reference  to  said  action,  or  to  any  subject-matter  involved  in 
said  action,  or  to  any  judicial  inquiry  which  was  going  on,  or  being  had 
in  such  action."  To  this  replication,  the  defendant  demurred,  and  in 
sustaining  the  demurrer,  the  Court  decided  as  matter  of  law,  that  if 
the  defamatory  words  were  spoken  by  the  defendant  as  counsel  in  the 
trial  of  a  cause  in  a  Court  of  justice,  the  action  could  not  be  maintained, 
even  though  the  plaintiff  should  prove  that  the  words  thus  spoken  were 
false,  and  were  known  to  be  false  by  the  defendant,  and  even  though 
they  were  spoken  maliciously,  and  even  though  they  had  no  reference 
to  said  cause  or  to  any  subject-matter  or  to  any  judicial  inquiry  involved 
in  said  action.  In  other  words,  the  trial  Court  decided  that  the  privi- 
lege of  counsel  in  the  trial  of  a  cause  is  an  absolute  and  unqualified 
privilege.  ... 

WiUiam  J,  Witzenbacher,  and  Hy.  Kyd  Douglas,  for  the  appellant.  .  .  . 
This  rule,  then,  is  the  result  of  all  the  authorities:  —  Counsel  are  ab- 
solutely privileged  for  words  spoken  in  the  course  of  judicial  proceedings. 
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provided  the  words  so  uttered  are  pertinent,  material,  and  relevant  to 
the  issues  in  said  proceedings  involved.  .  .  . 

J.  Clarence  Lane,  and  Henry  H.  Keedy,  for  the  appellee.  It  is  con- 
tended by  the  appellant  that  the  privilege  of  counsel  is  only  qualified, 
whilst  the  contention  of  the  appellee  is  that  it  is  absolute.  .  .  . 

Robinson,  J.  [after  stating  the  case  as  above].  The  question  which 
is  thus  presented  for  the  first  time  for  the  decision  of  the  Court  is  one 
of  great  importance,  involving  on  the  one  hand  the  rights  and  privileges 
of  counsel  in  the  trial  of  causes  in  the  discharge  of  a  professional  duty; 
and  on  the  other  the  rights  of  the  citizen  whose  character  .may  have 
been  maliciously  and  wantonly  assailed.  .  .  . 

It  is  better  to  make  the  rule  of  law  so  large  that  counsel  acting  bona 
fide  in  the  discharge  of  duty,  shall  never  be  troubled;  although,  by 
making  it  so  large,  others  who  have  acted  mala  fide  and  maliciously  are 
included.  The  question  whether  words  spoken  by  coimsel  were  spoken 
maliciously  or  in  good  faith,  are,  and  always  will  be,  open  questions, 
upon  which  opinion  may  differ,  and  counsel,  however  innocent,  would 
be  liable,  if  not  to  judgments,  to  a  vexatious  and  expensive  litigation. 
The  privilege  thus  recognized  by  law  is  not  the  privilege  merely  of  coun- 
sel, but  the  privilege  of  clients,  and  the  evil,  if  any,  resulting  from  it 
must  be  endured  for  the  sake  of  the  great  good  which  is  thereby  secured. 

But  this  privilege  is  not  an  absolute  and  unqualified  privilege,  and 
cannot  be  extended  beyond  the  reason  and  principles  on  which  it  is 
founded.  The  question  then  is  what  is  the  extent  and  limit  to  this  privi- 
lege? This  can  best  be  answered  by  a  consideration  of  the  cases  in  which 
it  has  been  determined.  In  the  earliest  of  the  leading  cases  on  the  sub- 
ject. Brook  V.  Sir  Henry  Montague  [supra,  No.  1107],  decided  in  1605, 
and  argued  by  Lord  Coke,  and  Yelverton,  it  was  held  that  this  privi- 
lege protected  counsel,  provided  the  slanderous  words  spoken  were 
relevant  or  pertinent  to  the  matter.  .  .  .  Subsequently  in  the  noted 
case  of  Hodgson  v.  Sir  James  Scarlett  (afterwards  Lord  Abing^),  1 
Bam.  &  Aid.  232,  the  rule  laid  down  in  Brook  v.  Montague  was  ex- 
pressly recognized  and  approved.  .  .  .  We  come  now  to  Munster  r. 
Lamb,  L.  R.  11  Q.  B.  Div.  588,  decided  m  1883  [supra.  No.  1108], 
which  is  relied  on  in  support  of  the  ruling  below.  In  that  case,  it  was 
held  that  no  action  will  he  against  counsel  for  slanderous  words  spoken 
with  reference  to,  and  in  the  course  of,  an  inquiry  before  a  judicial  tri- 
bunal, although  they  were  uttered  maliciously  .  .  .  and  are  irrelevant 
to  every  issue  of  fact  contested  before  the  Court.  ...  A  judgment 
thus  deliberately  rendered  by  Judges  so  eminent,  is  entitled,  of  course, 
to  the  highest  consideration;  but  with  deference  we  must  say  that  the 
absolute  and  unqualified  privilege  as  thus  laid  down,  is  not,  in  our  opin- 
ion, supported  by  Bevis  v.  Smith,  Henderson  v.  Broomhead,  Dawkins 
V,  Lord  Rokeby  or  Seaman  v.  Netherclift,  the  cases  relied  on  by  the 
Court;  nor  can  it  be  sustained  by  any  sound  principle  of  public  poUcy. 
•  •  •  Passing  then  from  the  English  to  the  American  decisions,  we  find 
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that  the  highest  Courts  in  this  country  have  uniformly  held  that  the 
privilege  of  counsel  is  limited  to  words  spoken  which  are  pertinent,  or 
which  have  relation  to  the  matter  of  inquiry.  ...  In  view,  then,  of 
this  unbroken  line  of  decisions  both  in  England  and'  in  this  country, 
we  cannot  accept  the  absolute  and  unqualified  privilege  laid  down  in 
Munster  v.  Lamb. 

We  quite  agree,  howev^,  with  Bramwell,  J.  A.,  in  Seaman  v.  Nether- 
dift  [ante,  No.  1104],  that  ''relevant"  and  "pertinent"  are  not  the 
best  words  that  could  'be  used.  These  words  havte  in  a  measure  a  tech- 
nical meaning,  and  we  all  know  the  difficulty  in  determining  in  some 
cases  what  is  relevant  or  pertinent.  With  Lord  Chancellor  Cairns, 
we  prefer  the  words  "having  reference"  or  "made  with  reference," 
or  in  the  language  of  Shaw,  C.  J.,  "having  relation"  to  the  cause  or 
subject-matter.  And  if  counsel  in  the  trial  of  a  cause  maliciously  slan- 
ders a  party,  or  witness  or  any  other  person  in  regard  to  a  matter  that 
has  no  reference  or  relation  to,  or  connection  with,  the  case  before  the 
Court,  he  is  and  ought  to  be  answerable  in  an  action  by  the  party  in- 
jured. .  .  .  We  are  of  opinion,  therefore,  that  the  twelfth  replication 
in  this  case,  that  the  words  spoken  by  the  defendant,  were  not  spoken  in 
reference  to  the  cause,  ...  is  a  good  replication,  and  the  demurrer 
thereto  ought  to  have  been  overruled. 

But,  as  the  demurrer  filed  by  the  plaintiff  mounts  up  to  the  first  error 
in  pleading,  we  are  also  of  opinion,  that  this  action  cannot  be  maintained, 
because  it  appears  upon  liie  face  of  the  declaration,  that  the  alleged 
defamatory  words,  spoken  by  the  defendant,  had  reference  to  the  sub- 
ject-matter involved  in  the  cause  then  on  trial.  The  words  were  spoken 
by  the  defendant  as  counsel  for  Byers  and  wife  in  a  suit  against  them 
by  the  plaintiff  in  this  case  to  recover  money  alleged  to  be  due  to  him 
for  professional  services.  The  words  set  out  in  the  declaration  are  as 
follows:  "He,  meaning  the  plaintiff,  as  attorney  for  Mrs.  Byers,  col- 
lected for  her  five  thousand  dollars  of  her  money  and  refused  to  account 
to  her,  and  kept  it,  and  still  has  it,  and  refused  to  pay  it  over  to  her,  and 
I  am  determined  to  rip  up  and  expose  the  whole  disgraceful  transaction." 
.  .  .  Thewordsalleged  to  have  been  spoken  by  the  defendant  .  .  .  had 
reference  to  the  subject-matter  of  inquiry  before  the  Court.  And  if 
they  had  reference  or  relation  to  the  case  on  trial,  then  they  are  strictly 
within  the  rule  of  privilege  and  whether  they  were  true  or  false,  or 
wheth^  they  were  spoken  maliciously  or  in  good  faith,  are  questions 
altogether  immaterial,  —  being  privileged  no  action  will  lie  against  the 
defendant.  .  .  .  This  action  cannot  be  maintained  and  the  judgment 
must  therefore  be  affirmed.    Judgment  affirmed. 

McSherry,  J.,  ffied  the  following  opinion:  I  am  of  opinion  that 
the  judgment  in  this  case  oug^t  to  be  affirmed,  but  I  base  that  conclu- 
sion upon  the  broad  ground  that  the  privilege  pleaded  by  the  appellee 
is  an  absolute  and  not  a  qualified  one.  .  .  .  Lord  Mansfield  observed 
in  Rex  v.  Skinner,  Lofft,  56,  that  "neither  party,  witness,  counsel. 
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jury  nor  Judge  can  be  put  to  answer  civilly  or  criminally  for  words 
spoken  in  office."  Some  refined  distinctions  were  subsequently  engrafted 
on  this  doctrine,  but  they  have  been  swept  away,  and  finally,  the  Courts 
of  England  have' re-asserted  and  enforced  this  rule  with  emphasis,  and 
it  stands  to-day  the  settled  and  undisputed  law  of  that  oountry.  .  .  . 
t  The  principle  which  exempts  Judges  of  Courts  of  superior  or  general 
authority  from  liability  in  a  civil  action  for  acts  done  by  them  in  the 
exercise  of  their  judicial  functions  obtains  in  all  countries  where  there 
is  any  well-ordered  system  of  jurisprudence.  .' .  .  The  Courts  have 
with  equal  emphasis  applied  this  privilege  to  witnesses.  .  .  .  What 
conceivable  reason  is  there  for  applying  to  an  attorney  a  less  liberal 
rule  than  the  one  so  clearly  and  explicitly  laid  down  in  the  cases  of 
Judges  and  witnesses?  It  seems  to  me  that  the  same  reasons  and  the 
same  public  policy  which  support  this  absolute  privilege  when  invoked 
by  a  Judge  or  by  a  witness  apply  with  at  least  equal  force  and  perti- 
nency to  the  case  of  an  attorney.  It  is  likely,  from  the  very  situation 
which  he  occupies,  that  he  will  need  the  protection  of  such  a  rule  for 
the  furtherance  of  public  justice,  more  than  either  a  Judge  or  a  witness. 
What  he  says,  in  the  trial  of  causes,  is  often  said  on  the  impulse  of  the 
moment,  under  the  influence  of  strong  excitement,  without  opportunity 
for  calm  reflection  or  time  to  measure  or  to  weigh  his  words.  He  is 
called  upon  to  confront  vice,  to  denounce  crime,  to  unmask  fraud,  to 
expose  its  disguises,  to  explore  the  hidden  and  secret  ways  of  the  crafty, 
the  cunning,  and  the  dishonest.  Innocence  confides  its  vindication  to 
his  skill,  and  his  fiercest  conflicts  are  often  the  causes  of  the  weak,  the 
helpless,  and  the  oppressed.  The  property  and  the  reputations  of  ihe 
living,  the  estates  of  the  dead,  and  the  inheritance  of  the  orphan  may 
all  be  the  subjects  of  his  watchful  vigilance  and  anxious  solicitude  in 
the  trial  of  causes.  Vast  pecuniary  interests  and  the  most  delicate 
social  and  domestic  relations,  when  dragged  into  litigation,  demand  his 
ceaseless  attention.  He  becomes  identified  with  the  strifes  of  others 
and  is  often  visited  with  the  unmerited  criticism  which  the  bitter  feel- 
ings engendered  by  an  angry  lawsuit  frequently  provoked.  He  becomes, 
unconsciously,  from  the  force  of  circumstances,  a  partisan  in  his  client's 
cause.  If  he  is  to  stop  during  each  of  the  many  occasions  when  he  may 
thus  be  engaged  in  aiding  in  the  administration  of  justice,  and  to  meas- 
ure each  word  before  using  it  lest  he  incur  the  perils  of  a  ci\Tl 
suit,  whether  successfully  maintained  or  not  is  immaterial,  his  effi- 
ciency would  be  greatly  diminished  and  his  usefulness  most  seriously 
impaired.  ... 

That  this  privilege  is  liable  to  be  abused,  is  not  denied.  It  is  also 
true  that  its  abuse  may  be  productive  of  great  hardships.  .  .  .  When 
it  is  remembered  that  the  trial  Court  has  full  authority  to  check  and  to 
punish  summarily  any  violation  of  this  privilege,  to  the  extent  even  of 
disbarring  the  offender,  the  danger  of  its  being  abused,  in  actual  prac- 
tice, greatly  diminishes.  .  .  . 
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I  am  aware  that  most  of  the  American  cases  have  not  gone  to  the 
length  of  holding  the  privilege  to  be  an  unqualified  one.  .  ,  .  But  this 
qualification  deprives  the  privilege  of  its  only  value.  If  the  attorney 
may  be  sued  for  words  spoken  in  the  course  of  a  judicial  inquiry  be- 
cause the  words  are  assumed  to  be  irrelevant  to  that  inquiry,  he  would 
be  subjected  to  the  vexation  and  harassment  incident  to  the  defence 
of  such  a  suit,  even  though  he  should  succeed  in  demonstrating  the 
pertinency  of  the  language  complained  of.  The  liability  to  be  sued  is 
the  thing  which  will  fetter  and  trammel  the  counsel  in  the  discharge  of 
his  duty  quite  as  much  as  any  apprehension  of  the  consequences  of 
such  a  suit.  .  .  . 

I  place  my  assent  to  the  affirmance  of  the  judgment  of  the  learned 
Court  below  entirely  upon  the  ground  that  the  words  spoken  by  the 
api)ellee  were,  having  been  spoken  in  a  court  of  justice  during  a  judi- 
cial investigation  in  which  he  was  engaged  as  counsel,  absolutely  privi- 
leged, without  any  reference  whatever  to  their  relevancy.  .  .  . 

Stone,  J.,  filed  the  following  opinion:  ...  I  do  not  think  it  necessary 
or  advisable  to  determine  in  this  case  whether  the  privilege  of  the 
advocate  is  qualified  or  absolute.  If  such  decision  were  necessary  for 
the  determination  9f  the  case,  I  should  concur  in  the  opinion  of  Judge 
McSherry.    I  concur  in  the  judgment.^ 

^  [Problems: 

The  defendant's  slave  was  charged  with  malicious  mischief  to  the  plaintiffs 
property.  The  plaintiff  having  testified,  the  defendant  was  caJled  upon  by 
the  Court  to  know  if  he  had  anything  to  say  for  his  slave.  He  said:  "I  wish  you 
gentlemen  to  imderstand  that  what  Amos  Shelf er  (the  plaintiff)  has  sworn  is  a 
tissue  of  falsehood,  and  a  damned  lie  from  beginning  to  end."  Was  this  privi- 
leged?   (1855,  Shelfer  v.  Gooding,  2  Jones  Law  1715.) 

The  defendant  was  district  attorney  in  the  prosecution  of  E.  for  larceny. 
The  plaintiff  was  E.'s  attorney  in  defence.  The  defendant  during  the  trial 
ordered  the  sheriff  to  airest  one  S.,  and  the  plaintiff  said  that  this  was  ''bull- 
dozing." The  defendant  replied,  "You  are  guilty  of  subornation  of  perjury." 
Wafl  this  privileged?    (1906,  Carpenter  v.  Ashley,  148  Cal.  422.) 

In  preparation  for  the  trial  of  a  disbarment  proceeding  against  the  plaintiff  for 
dishonorable  condtiCt,  the  defendant  as  counsel  prepared  a  list  of  questions  for 
witnesses,  including  such  as  this :  "  What  b  his  general  character  as  to  licentious, 
obscene,  and  vulgar  conversation?"  Fifty  copies  were  printed,  and  one  was 
mailed  to  each  person  subpoenaed  as  witness.  Was  this  privileged?  (18d7, 
Youmans  v.  Smith,  153  N.  Y.  219,  47  N.  E.  265.)] 
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SUB-TITZiS  (Vm):  POLXCIISS  SBBBZING  JUSTIFICATXOIV  IN 
THE  1I1IGBS8ITIE8  FOR  INDZUPBNDJUMCB  AND  EFFICIENCY 
OF  PUBLIC  OFFICERS  IN  GENERAL 

{A.  One  Phase  of  Irresponsible  Power,) 

1111.  William  Makepeace  Thackeray.  A  Jctwmeyfrom  ComkiU  to  Cairo, 
(c.  XVi  Nelson  ed.,  p.  153.)  ...  A  short  time  since,  one  of  his  Highness's 
grandsons,  whom  I  shall  call  Bluebeard  Pasha  Oest  a  revelation  of  the  name  of 
the  said  Pasha  might  int^Imipt  our  good  relations  with  his  country)  —  one  of 
the  young  Pashas  being  rather  backward  in  his  education,  and  anxious  to  learn 
mathematics,  and  the  elegant  deportment  of  civilized  life,  sent  to  England  for 
a  tutor.    I  have  heard  he  was  a  Cambridge  man,  and  had  learned  both  algebra 

and  politeness  under  the  Reverend  Doctor  Whizzle  of College.    One  day 

when  this  Mr.  MacWhirter,  B.A.,  was  walking  in  Shoubra  gardens  with  his  High- 
ness the  young  Bluebeard  Pasha,  inducting  him  into  the  usages  of  polished 
society,  and  favouring  him  with  reminiscences  of  Trumpington,  there  came  up  a 
poor  fellah,  who  flung  himself  at  the  feet  of  young  Bluebeard,  and  calling  for 
justice  in  a  loud  and  pathetic  voice,  and  holding  out  a  petition,  beaou^t  his 
Highness  to  cast  a  gracious  eye  upon  the  same,  and  see  that  his  slave  had  justice 
done  him.  Bluebeard  Pasha  was  so  deeply  engaged  and  interested  by  his  re- 
spected tutor's  conversation,  that  he  told  the  poor  fellah  to  go  to  the  deuce,  and 
resumed  the  discourse  which  his  ill-timed  outcry  for  justice  had  interrupted. 
But  the  unlucky  wight  of  a  fellah  was  pushed  by  his  evil  destiny,  and  thought 
he  would  make  yet  another  application.  So  he  took  a  short  cut  down  one  of  the 
garden  lanes,  and  as  the  Prince  and  the  Reverend  Mr.  MacWhirter,  his  tutor, 
came  along,  once  more  engaged  in  pleasant  disquisition,  behold  the  fellah  was 
once  more  in  their  way,  kneeling  at  the  august  Bluebeard's  feet,  yelling  out  for 
justice  as  before,  and  thrusting  his  petition  into  the  royal  face.  When  the 
Prince's  conversation  was  thus  interrupted  a  second  time,  his  royal  patience 
and  clemency  were  at  an  end.  ''Man,"  said  he,  ''once  before  I  bade  thee  not  to 
pester  me  with  thy  clamour,  and  lol  you  have  disobeyed  me:  take  the  oonse- 
quences  of  disobedience  to  a  Prince,  and  thy  blood  be  upon  thy  own  head."  So 
Ba3ring,  he  drew  out  a  pistol  and  blew  out  the  brains  of  that  fellah,  so  that  he 
never  bawled  out  for  justice  any  more. 

The  Rever^id  Mr.  MacWhirter  was  astonished  at  this  sudden  mode  of  pro- 
ceeding. ''Gracious  Prince,"  said  he,  "we  do  not  shoot  an  undergraduate  at 
Cambridge  even  for  walking  over  a  college  grass-plot.  Let  me  suggest  to  your 
Royal  Highness  that  this  method  of  ridding  yourself  of  a  poor  devil's  impor- 
tunities is  such  as  we  should  consider  abrupt  and  almost  cruel  in  Europe.  Let 
me  beg  you  to  moderate  your  royal  impetuosity  for  the  future,  and,  as  your 
Highness's  tutor,  entreat  you  to  be  a  little  less  prodigal  of  your  powder  and 
shot."  "O  Mollah!"  said  his  Highness,  here  interrupting  his  governor's  affec- 
tionate appeal,  "you  are  good  to  talk  about  Trumpington  and  the  Pons  Asi- 
norum;  but  if  you  interfere  with  the  coiuse  of  justice  in  any  way,  or  prevent 
me  from  shooting  any  dog  of  an  Arab  who  snarls  at  my  heels,  I  have  another 
pistol,  and,  by  the  beard  of  the  Prophet!  a  bullet  for  you  too."  So  saying  he 
pulled  out  the  weapon,  with  such  a  terrific  and  significant  glance  at  the  Reverend 
Mr.  MacWhirter,  that  that  gentleman  wished  himself  back  in  his  Combination 
Room  again,  and  is  by  this  time,  let  us  hope,  safely  housed  there. 


No.   1112  B.   (vm)  PUBLIC  OFFICERS  IN  GENERAL  753 

• 

1112.  EDBniND  D.  Morel.  King  LeoptMs  RuU  in  Africa,  (1905.  pp.  21, 
44,  33,  119,  128,  186,  416,  433,  438,  442,  456.)  ...  It  is  my  purpose  in  this 
book  to  describe  .  .  .  the  exploitation  of  Tropical  Africa  through  the  methods 
introduced,  legalised,  and  upheld  by  King  Leopold,  the  sole  arbiter  of  and  legis- 
lator for  the  destinies  of  the  Congo  Natives.  ...  In  the  most  able  and  learned 
treatise  on  the  constitution  of  the  "Independent  State  of  the  Congo,"  it  is  stated 
that  ...  "in  the  Congo  the  Sbvereign,  being  the  titulary  of  the  sovereighty 
absolute  ('toute  entito')  is  the  direct  fountain-head  of  the  legislative,  executive, 
and  judicial  power.  He  can,  if  he  chooses,  exerdse  these  powers  directly  and 
personally.  He  can,  if  he  prefers  it,  delegate  the  execution  of  the  same  to  cer- 
tain officials  or  bodies  of  officials.  That  delegation  has  no  other  fountain-head 
but  his  will.  He  settles  as  he  pleases  the  nature  and  the  limits  of  the  delegation 
to  which  he  consents.  He  can,  at  any  moment,  cancel  or  modify  them.  His  will 
cannot  meet  with  any  judicial  obstacle/'  .  .  .  This  is  a  regime  of  absolute  and 
unlimited  despotism,  ,  .  .  The  difficulty  facing  those  who  are  contending  in 
the  cause  of  the  Congo  natives  —  in  which  cause  is  bound  up  the  honour  of  the 
white  races  in  tropical  Africa  —  is  that  of  making  people  not  entirely  familiar 
with  the  subject  understand  the  inevitableness  of  the  misrule  reported  from  the 
Congo  territories  so  long  as  the  legislative  and  economic  basis  of  the  adminis- 
tration remains  what  it  is  to-day.  .  .  . 

This  appalling  Congo  business  is  replete  with  so  many  elements  of  horror  that 
the  reader  may  weU  be  spared  anything  beyond  the  enumeration  of  facts,  which 
in  themselves  are  sufficiently  repulsive  without  any  attempt  at  "piling  on  the 
agony."  But  the  policy  of  appropriation  of  the  native's  land  and  the  products 
thereof  is  the  key  to  the  w?U)le  Congo  problem.  ,  .  .  The  S3r8tematic  hand-cutting, 
and  worse  forms  of  mutilation,  which  for  over  a  decade  have  been  practised  all 
over  Congo  territories  —  mutilation  of  dead  and  living,  —  must  be  assigned  to 
the  direct  instigation  of  State  officials  and  agents  of  the  Trusts  appointed  to 
terrorize  the  rubber  districts.  The  soldiers,  let  loose  throughout  the  country 
with  the  object  of  reducing,  by  perpetual  and  repeated  slaughter,  the  people  of 
a  specific  district  to  abject  and  absolute  submission,  have  been  required  to  biing 
back  tangible  proof  that  proper  punishment  was  infficted,  and  the  hands  of 
slain,  or  partly  slain,  people  were  the  readiest  and  most  acceptable  form  of  proof. 
.  .  .  One  of  the  Trust's  agents,  Lacroix  by  name,  sent  a  confession  and  explana- 
tion to  the  "Nieuwe  Gazet,"  of  Antwerp,  in  which  paper  it  appeared  on  April 
10, 1900.  It  then  became  apparent  why  the  natives  of  the  Mongalla  district  had 
shown  themselves  so  refractory  to  civilization.  Lacroix  asserted,  anuMigst 
other  things,  that  in  November,  1899,  he  was  instructed  by  his  chief  to  massacre 
all  the  natives  of  a  certain  village.  Twenty-two  women  and  two  children  were 
killed,  and  two  other  women  who  were  fleeing  in  a  canoe  were  drowned.  The 
massacre  had  been  ordered  because  the  village  had  been  slow,  in  bringing  in 
rubber.  On  another  occasion,  Lacroix's  chief  had  put  sixty  women  "in  chains," 
nearly  all  of  whom  had  been  allowed  to  die  of  starvation,  because  the  village  to 
which  it  belonged,  Mummumbvla,  had  not  brought  in  enough  rubber,  .  .  . 

A  few  extracts  will  give  the  nature  of  the  revelations  made  to  the  Consul  by 
these  hunted  beings.  .  .  .  "We  were  sent  out  to  get  rubber,  and  when  we  came 
back  with  little  rubber,  we  were  shot."  Q.  —  "Who  shot  you?"  A.  —  "The 
white  men  .  .  .  sent  their  soldiers  out  to  kiU  us."  Q.  —  "How  do  you  know  it 
was  the  white  man  who  sent  the  soldiers?  It  might  be  only  these  savage  sol- 
diers themselves."  A.  —  "No,  No!  Sometimes  we  brought  rubber  into  the 
white  man's  stations.  •  .  •  When  it  was  not  enough  rubber,  the  white  man 
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would  put  some  of  us  in  lines,  one  behind  the  other,  and  would  shoot  through  all 
our  bodie^.  Sometimes  he  would  shoot  us  like  that  with  his  own  hand;  some- 
times his  soldiers  would  do  it/'  Q.  —  **  You  mean  to  say  you  were  killed  in  the 
Govenmient  posts  themselves  by  the  Government  white  men  themselves,  or 
under  their  eyes?''  A.  —  (emphatically)  —  "We  were  killed  in  the  stations  of 
the  white  men  themselves.  We  were  killed  by  the  white  man  himself.  We 
were  shot  before  his  eyes."  •  •  .  Here  are  some  specimens  of  the  stories  X  have 

heard  from  some  of  the  Basengele  and  Bakutu.  .  .  .  ''The  chief told  me  the 

following  as  one  of  the  reasons  why  he  ran  away.   He  went  with  a  lot  of  his  people 

to  the  post  of .    They  were  short  by  several  baskets.    The  white  man  took 

him f  gave  him  to  a  soldier  to  tie  to  a  tree,  and  then  himself  shot  him.    The 

others  (some  twenty-nine)  were  standing  shivering  with  fear,  when  the  white 
man  told  the  soldiers  to  fire  on  them.  This  they  did,  and  killed  twenty-seven,  only 
two  poor  wretches  managing  to  get  away."  .  .  .  ''The  power  of  an  armed 
soldier  amongst  these  enslaved  people  is  absolutely  paramount.  By  chief  or 
child,  every  command,  wish,  or  whim  of  the  soldier  must  be  obeyed  or  gratified. 
At  his  command,  with  rifle  ready,  a  man  will  eat  his  own  dung,  outrage  his  own 
sister,  give  to  his  persecutor  the  wife  he  loves  most  of  all  —  say  or  do  anything 
indeed,  to  save  his  life.  The  woes  and  sorrows  of  the  race  whom  King  Leopold 
has  enslaved  have  not  decreased;  for  his  oonmiissaires,  officers,  and  agents  have 
introduced  and  maintain  a  system  of  deviltry  hitherto  undreamed  of  by  his 
victims."  .  .  . 

The  state  of  affairs  is  the  natural  outcome  of  the  system.  The  Congo  officials 
want  rubber.  The  State  says  that  the  collection  of  rubber  is  a  collection  of 
taxes;  ...  we  are  told  that  "the  taxes  are  fixed  between  the  offidals  and  the 
native  chiefs."  This  is  a  wicked  and  barefaced  untruth;  the  chiefs  are  never 
consulted,  they  are  ordered  to  bring  in  so  much  rubber  every  fortni^t,  and  sen* 
tries  with  their  retinue  axe  quartered  .upon  them  and  force  the  rubber  out  of  the 
people.  .  .  .  It  is  a  marvel  to  us  that  the  people  can  submit  to  such  treatment. 
They  are  getting  desperate,  and  one  wonders  what  the  end  of  it  all  will  be.  They 
seem  so  hopeless  and  helpless,  and  there  b  no  remedy  provided  for  them  by  the 
State  —  in  fact,  it  is  the  State  that  is  oppressing  them.  .  .  .  Perhaps  you  will 
say,  ''Why  did  you  not  speak  out  and  report  all  this?"  My  first  experience  in 
Katanga  was  Captain  X- — 's  threat  to  imprison  my  colleague  for  denouncing 
these  doings.  ...  He  would  not  believe  his  soldiers  would  be  guilty  of  such 
misconduct,  or,  "Well,  they  must  have  carte  blanche,  or  the  Natives  would  not 
respect  the  State."  Sometimes  "might  is  right,"  would  be  the  curt  reply.  What 
could  one  say?  There  were  no  judges  or  courts  of  appeal,  and  the  officer,  often 
at  his  wits'  end,  would  say,  "What  can  I  do?  I  must  get  ivory.  I  have  no  law 
or  regulation  book.    I  am  the  oi^y  law  and  only  god  in  Katanga." 

(B,    Another  Phase  of  Irresponsible  Power.) 

1113.  Ralph  Waldo  Emebsox.  Representative  Men:  Napoleonf  the  Man 
of  the  World.  (Riverside  ed.,  vol.  II,  p.  186.)  .  .  .  Napoleon  is  strong  in  the 
right  manner,  namely,  by  insight.  He  never  blundered  into  victory,  but  won 
his  battles  in  his  head,  before  he  won  them  on  the  field.  His  principal  means 
are  in  himself.  He  asks  counsel  of  no  other.  In  1796,  he  writes  to  the  Direc- 
tory: "I  have  conducted  the  campaign  without  consulting  any  one.  I  should 
have  done  no  good,  if  I  had  been  under  the  necessity  of  conforming  to  the  no- 
tions of  another  person.    I  have  gained  some  advantages  over  superior  forces. 

■   .  .  •  -  • 
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and  when  totally  destitute  of  everjrthing,  because,  in  the  persuasion  that  your 
confidence  was  reposed  in  me,  my  actions  were  as  prompt  as  my  thoughts." 
History  is  full,  down  to  this  day,  of  the  imbecility  of  kings  and  governors.  They 
are  a  class  of  persons  much  to  be  pitied,  for  they  know  not  what  they  should 
do.  The  weavers  strike  for  bread;  and  the  king  and  his  ministers,  not  knowing 
what  to  do,  meet  them  with  bayonets.  But  Napoleon  understood  his  business. 
Here  was  a  man  who,  in  each  moment  and  emergency,  knew  what  to  do  next. 
It  is  an  immense  comfort  and  refreshment  to  the  spirits,  not  only  of  kings,  but  of 
citizens.  Few  men  have  any  next;  they  live  from  hand  to  mouth,  without  plan, 
and  are  ever  at  the  end  of  their  line,  and,  after  each  action,  wait  for  an  impulse 
from  abroad.  Napoleon  had  been  the  first  man  of  the  world,  if  his  ends  had  been 
purely  public.  .  .  .  We  cannot,  in  the  universal  imbecility,  indecision,  and  in- 
dolence of  men,  sufficiently  congratulate  ourselves  on  this  strong  and  ready  actor, 
who  took  occasion  by  the  beard,  and  showed  us  how  much  may  be  accomplished 
by  the  mere  force  of  such  virtues  as  all  men  possess  in  less  degrees.  .  .  .  The 
lesson  he  teaches  is  that  which  vigor  always  teaches,  —  that  there  is  always  room 
for  it.  .  .  .  Here  was  an  experiment,  under  the  most  favorable  conditions,  of 
the  powers  of  intellect  without  conscience.  Never  was  such  a  leader  so  en- 
dowed, and  so  weaponed;  never  leader  found  such  aids  and  followers.  And 
what  was  the  result  of  this  vast  talent  and  power,  of  these  immense  armies, 
burned  cities,  squandered  treasures,  immolated  millions  of  men,  of  this  demoral- 
ized Europe?  It  came  to  no  result.  All  passed  away,  like  the  smoke  of  his 
artillery,  and  left  no  trace.  He  left  France  smaller,  poorer,  feebler,  than  he  found 
it;  and  the  whole  contest  for  freedom  was  to  be  begun  again. 

1114.  Albert  Edwabds.  Our  Canal,  (1911.  The  Outlook,  vol.  XCVHI, 
p.  391.)  .  .  .  Colonel  George  Washington  Goethals,  the  Chief  Engineer  and 
Chairman  of  the  Commission,  is  now  at  the  head  of  this  great  National  Job  of 
ours.  A  visitor  to  the  Isthmus  who  has  not  included  ''the  Colonel''  among  the 
sights  has  missed  more  than  half  that  there  is  to  see  down  here.  .  .  .  This  new 
Commission,  installed  April  1,  1907,  did  not  run  very  smoothly  at  first.  It  re- 
quires some  time  for  a  seven-headed  executive  to  shake  down  to  an  equilibrium 
of  power.  Several  of  the  commissioners  seemed  to  think  that  most,  if  not  all, 
of  the  responsibility  rested  on  their  own  shoulders.  They  felt  much  as  the 
other  two  members  of  the  French  First  Consulate  did  before  they  became  entirely 
acquainted  with  the  character  of  Napoleon.  The  struggle  was  tense  while  it 
lasted.  But  now  that  the  dust  has  settled,  almost  every  one  on  the  Zone  agrees 
that  the  best  man  won.  In  January,  1908,  Colonel  Goethals  persuaded  the 
Administration  at  Washington  to  issue  an  Executive  order  which  (whatever  it 
may  seem  to  say)  gave  him  absolute  control.  The  other  six  Commissioners  are 
subordinates,  most  of  them  cordial,  all  of  ihem  docile. 

Certainly  modem  times  have  never  seen  one-man  rule  pushed  to  such  an  ex- 
treme. The  Colonel,  with  his  immense  capacity  for  work  and  the  restricted  area 
of  his  domain  —  about  foiu-  hundred  square  miles  —  succeeds  in  the  rdle  of 
autocrat,  after  a  fashion  which  must  cause  no  little  envy  to  Nicholas  II.  How 
free-born  American  citizens  accept  this  condition  of  things  is  at  first  a  matter  of 
wonder.  One  is  used  to  thinking  that  if  we  were  deprived  of  jury  trials  and  the 
right  to  vote,  we  would  begin  to  shoot.  But  down  here  the  only  right  which  has 
not  been  alienated  is  the  ri^t  to  get  out.  There  are  two  or  three  steamers  home  a 
week.  Then  of  course  every  one  looks  on  this  condition  as  temporary  and 
necessitated  by  the  imusual  circumstances  of  the  Job.  * 
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But  with  all  these  things  which  make  for  submission,  such  an  absolutism 
would  not  be  endured  except  for  the  ahnost  universal  feeling  that  Colonel  Goethals 
is  just.  He  has  made  enemies,  of  course,  and  here  and  there  I  have  heard  mat 
declaiming  that  they  had  not  been  treated  fairly,  and  that  they  were  "going 
back  to  the  States  to  live  under  the  Constitution/'  But  the  men  down  here  who 
bake  an  intense  interest  in  the  work,  whose  imaginations  have  been  caught  by 
the  immensity  of  the  Job  —  the  real  men  —  would  protest  in  a  body  at  any  talk 
Df  removing  Goethals.  .  .  . 

The  most  remarkable  part  of  Colonel  Goethals*  routine  is  his  Sunday  Court 
of  Low,  Middle,  and  High  Justice.  Even  as  the  Caliphs  of  Bagdad  sat  in  the 
city  gate  to  hear  the  plaints  of  their  people,  so,  in  his  very  modem  setting  — 
principally  maps  and  blue  prints  —  the  Colonel  holds  session  every  Sunday  morn- 
ing. ...  I  had  the  good  fortune  to  be  admitted  one  Sunday  morning  to  the 
audience  chamber.  The  first  callers  were  a  Negro  couple  from  Jamaica.  They 
had  a  difference  of  opinion  as  to  the  ownership  of  thirty-five  dollars  which  the 
wife  had  earned  by  washing. '  Colonel  Goethals  listened  gravely  until  the  fact 
was  established  that  she  had  earned  it,  then  ordered  the  man  to  return  it.  He 
started  to  protest  something  about  a  husband's  property  rights  under  the  English 
law.  "All  right,"  the  Colonel  said,  decisively.  "Say  the  word,  and  I'll  deport 
you.  You  can  get  all  the  English  law  you  want  in  Jamaica."  The  husband 
decided  to  pay  and  stay.  ...  A  man  came  in  who  had  just  been  thrown  out  of 
service  for  brutality  to  the  men  under  him.  This  action  was  the  result  of  an 
investigation  before  a  special  committee.  The  man  sought  reinstatement.  The 
Colonel  read  over  the  papers  in  the  case,  and  when  he  spoke  his  language  was 
vigorous:  "If  you  have  any  new  evidence,  I  will  instruct  the  committee  to  re- 
open your  case.  But  as  long  as  this  report  stands  against  you,  you  will  get 
no  mercy  from  this  office.  If  the  men  had  broken  your  head  with  a  crowbar,  I 
would  have  stood  for  them.  We  don't  need  slave-drivers  on  this  job."  Then 
a  committee  from  the  Machinist's  Union  wanted  an  interpretation  on  some 
new  shop  rules.  A  nurse  wanted  a  longer  vacation  than  the  regulations  allow. 
A  man  and  his  wife  were  dissatisfied  with  their  quarters.  .  .  .  Then  a  man  came 
in  to  see  if  he  could  get  some  informal  inside  information  on  a  contract  which 
is  soon  to  be  let;  his  exit  was  hurried.  An  American  Negro  introduced  some 
humor;  he  was  convinced  that  his  services  were  of  more  value  than  his  foreman 
felt  they  were.  The  Colonel  preferred  to  accept  the  foreman's  judgment  in  the 
matter.  The  dissatisfied  one  pompously  announced  that  he  was  the  best  black- 
smith's helper  on  the  Isthmus  and  that  he  intended  to  appeal  from  this  de- 
cision. The  Colonel's  eyes  twinkled.  "To  whom  are  you  going  to  appeal?" 
he  asked.  For  the  fact  is  that  the  verdicts  rendered  in  these  summary  Sunday 
sessions  wiU  not  be  revised  before  the  Day  of  Judgment. 


(C    Some  Discussions.) 

1115.  Charles,  Baron  de  MoNTESQinEn.  The  Spirii  of  the  Laws,  (1748. 
Book  XI,  c.  Ill,  Appletoned.,  vol.  I,  p.  131.)  .  .  .  Democratic  and  aristocratic 
States  are  not  in  their  own  nature  free.  Political  liberty  is  to  be  found  only  in 
moderate  governments;  and  even  in  these  it  is  not  always  found.  It  is  there 
only  when  there  is  no  abuse  of  power.  But  constant  experience  shows  us  that 
every  man  invested  with  power  is  apt  to  abuse  it,  and  to  carry  his  authority  as 
far  as  it  wiU  go.   Is  it  not  strange  (though  true)  to  say  that  virtue  itself  has  need 
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of  limits?  To  prevent  this  abuse,  it  is  necessary  from  the  very  nature  of  things 
that  power  should  be  a  check  to  power.  ...  In  every  government  there  are 
three  sorts  of  power:  the  legislative;  the  executive  in  respect  to  things  dependent 
on  the  law  of  nations;  and  the  executive  in  regard  to  natters  that  depend  on  the 
civil  law.  By  virtue  of  the  first,  the  prince  or  magistrate  enacts  temporary  or 
perpetual  laws,  and  amends  or  abrogates  those  that  have  been  already  en- 
acted. By  the  second,  he  makes  peace  or  war,  sends  or  recdves  embassies, 
establishes  the  public  security,  and  provides  against  invasions.  Bt  the  third  he 
punishes  criminals,  or  determines  the  disputes  that  arise  between  individuals. 
The  latter  we  shall  call  the  judiciary  power,  and  the  other  simply  the  executive 
power  of  the  State.  .  .  . 

When  the  legislative  and  executive  powers  are  united  in  the  same  persoii,  or 
in  the  same  body  of  magistrates,  there  can  be  no  Uberty,  because  apprehensions 
may  arise  lest  the  same  monarch  or  senate  should  enact  tyrannical  laws,  to  exe- 
cute them  in  a  tyrannical  manner. 

Again,  there  is  no  liberty  if  the  judiciary  power  be  not  separated  from  the 
legpuslative  and  executive.  Were  it  joined  with  the  legislative,  the  life  and  liberty 
of  the  subject  would  be  exposed  to  arbitrary  control;  for  the  judge  would  be 
then  the  legislator.  Were  it  joined  to  the  executive  power,  the  judge  might 
behave  with  violence  and  oppression.  There  would  be  an  end  of  everything, 
were  the  same  man  or  the  same  body,  whether  of  the  nobles  or  of  the  people,  to 
exercise  these  three  powers;  that  of  enacting  laws,  that  of  executing  the  public 
resolutions,  and  of  trsring  the  causes  of  individuals.  .  .  . 

But  it  is  not  proper,  on  the  other  hand,  that  the  legislative  power  should  have 
a  right  to  stay  the  executive.  .  .  .  The  legislative  body  ought  not  to  have  a 
power  of  arraigning  the  person,  nor,  of  course,  the  conduct,  of  him  who  is  intrusted 
with  the  executive  power.  His  person  should  be  sacred,  because,  as  it  is  neces- 
sary for  the  good  of  the  State  to  prevent  the  legislative  body  from  rendering 
themselves  aEl>itrary,  the  moment  he  is  accused  or  tried  there  is  an  end  of  lib- 
erty. In  this  case  the  State  would  be  no  longer  a  monarchy,  but  a  kind  of  re- 
public, though  not  a  free  government.  But  as  the  person  intrusted  with  the  ex- 
ecutive power  can  not  abuse  it  without  bad  counsellors  and  such  as  have  the 
laws  as  ministers,  these  men,  though  the  laws  protect  them  as  subjects,  may  be 
examined  and  punished  —  an  advantage  which  this  government  has  over  that 
of  Gnidus,  where  the  law  allowed  of  no  such  thing  as  calling  the  Amymones  ^ 
to  an  account,  even  alter  their  administration;  and  therefore  the  people  could 
never  obtain  any  satisfaction  for  the  injuries  done  them. 

1116.  AiJBXis  DB  TooQUBViiiLB.  Democracy  in  America.  (1835.  cc.  V, 
VI,  XXXV,  Reeves'  transl.,  Appleton  ed.,  vol.  I,  pp.  69,  96,  vol.  II,  pp.  800, 
828.)  The  administrative  power  in  the  United  States  presents  nothing  either 
central  or  hierarchical  in  its  constitution.  .  .  .  The  central  government  is 
not  represented  by  an  individual  whose  business  it  is  to  publish  police  regula- 
tions and  ordinances  enforcing  the  execution  of  the  laws;  to  keep  up  a  regular 
communication  with  the  officers  of  the  township  and  the  county;  to  inspect 
their  conduct,  to  direct  their  actions,  or  to  reprimand  their  faults.  There  is  no 
point  which  serves  as  a  centre  to  the  radii  of  the  administration.  What,  then, 
is  the  uniform  plan  on  which  the  government  is  conducted,  and  how  is  the  com- 

■ 

^  These  were  magistrates  chosen  annually  by  the  people.  See  "Stephen  of 
Byzantium." 
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plianoe  of  the  oounties  and  their  magistrates  or  the  townships  and  thdr  offioera 
enforced?  .  .  . 

If  all  the  secondary  functionaries  of  the  administration  conform  to  the  law, 
society  in  all  its  branches  proceeds  with  the  greatest  uniformity;  the  difficulty 
remains  of  compelling  the  secondary  functionaries  of  the  administration  to  con- 
form to  the  law.  It  may  be  affirmed  that,  in  general,  society  has  only  two 
methods  of  enforcing  the  execution  of  the  laws  at  its  disposal:  a  discretionaiy 
power  may  be  intrusted  to  a  superior  functionary  of  directing  all  the  others, 
and  of  cashiering  them  in  case  of  disobedience;  or  the  courts  of  justice  may  be 
authorissed  to  inffict  judicial  penalties  on  the  offender.  But  these  two  methods 
are  not  alwa3rB  available.  The  right  of  directing  a  civil  officer  presupposes  that 
of  cashiering  him  if  he  does  not  obey  orders,  and  of  rewarding  him  by  promo- 
tion if  he  fulfils  his  duties  with  propriety.  But  an  elected  magistrate  can  neither 
be  cashiered  nor  promoted.  All  elective  functions  are  inalienable  until  their 
term  is  expired.  .  .  .  The  communities  therefore  in  which  the  secondary  func- 
tionaries of  the  government  are  elected  are  obliged  to  make  great  use  of  judicial 
penalties  as  a  means  of  administration.  .  .  .  The  second  of  these  measures  is 
the  only  thing  that  can  possibly  counterbalance  the  first;  and  it  wiU  be  found 
that  an  elective  authority  which  is  not  subject  to  judicial  power  wiU,  sooner  or 
later,  either  elude  all  control  or  be  destroyed.  The  courts  of  justice  are  the 
only  possible  mediufn  between  the  central  power  and  the  administrative  bodies; 
they  alone  can  compel  the  elected  functionary  to  obey,  without  violating  the 
rights  of  the  elector.  The  extension  of  judicial  power  in  the  pohtical  world 
ought  therefore  to  be  in  the  exact  ratio  g[  the  extension  of  elective  offices;  if 
these  two  institutions  do  not  go  hand  in  hand,  the  State  must  fall  into  anarchy 
or  into  subjection.  .  .  . 

To  recapitulate  in  a  few  words  what  I  have  been  showing:  If  a  public  officer 
in  New  England  conmdts  a  crime  in  the  exercise  of  his  functions,  the  ordinary 
courts  of  justice  are  always  called  upon  to  pass  sentence  upon  him.  If  he  com- 
mits a  fault  in  his  official  capacity,  a  purely  administrative  tribunal  is  em- 
powered to  punish  him;  and,  if  the  affair  is  important  or  urgent,  tlie  judge 
supplies  the  omission  of  the  functionary.  Lastly,  if  the  same  individual  is 
guilty  of  one  of  those  intangible  offences  of  which  human  justice  has  no  cogni- 
zance, he  annually  appears  before  a  tribunal  [of  electors]  from  which  there  is 
no  appeal,  which  can  at  once  reduce  him  to  insignificance  and  deprive  him  of 
his  charge.  This  system  undoubtedly  possesses  great  advantages,  but  its 
execution  is  attended  with  a  practical  difficulty  which  it  is  important  to  point 
out.  .  .  .  When  an  individual  is  really  and  sensibly  injured  by  an  administra- 
tive abuse,  it  is  natural  that  his  personal  interest  should  induce  him  to  prose- 
cute. But  if  a  legal  formality  be  required,  which,  however  advantageous  to 
the  community,  is  of  small  importance  to  individuals,  plaintiffs  may  be  less 
easily  found;  and  thus,  by  a  tacit  agreement,  the  laws  may  fall  into  disuse. 
...  It  is  perfectly  natural  that  in  a  free  country  like  America  all  the  citisens 
should  have  the  right  of  indicting  public  functionaries  before  the  ordinaiy 
tribunab,  and  that  all  the  judges  should  have  the  power  of  punishing  public 
offences.  .  .  .  But  I  was  struck  by  the  small  number  of  pohtical  trials  ndudi 
occur  in  the  United  States.  I  had  no  difficulty  in  accounting  for  this  circun^ 
stance.  A  lawsuit,  of  whatever  nature  it  may  be,  is  always  a  difficult  and 
expensive  undertaking.  It  is  easy  to  attack  a  pubhc  man  in  a  journal,  but  the 
motives  which  can  warrant  an  action  at  law  must  be  serious.  A  solid  ground 
of  complaint  must  therefore  exist  to  induce  an  individual  to  prosecute  a  public 
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officer,  and  public  officers  are  careful  not  to  furnish  these  grounds  of  complaint 
when  they  are  afraid  of  beiog  prosecuted.  This  does  not  depend  upon  the  re- 
publican form  of  American  institutions,  for, the  same  facts  present  themselves 
in  England.  These  two  nations  do  not  regard  the  [Legislature's]  impeachment 
of  the  principal  officers  of  State  as  a  sufficient  guarantee  of  their  independence. 
But  they  hold  that  the  right  of  minor  prosecutions,  which  are  within  the  reach 
of  the  whole  community,  is  a  better  pledge  of  freedom  than  those  great  judicial 
actions  which  are  rarefy  employed  until  it  is  too  late.  .  .  . 

Li  the  year  VIII  [1800]  of  the  French  Republic  a  constitution  was  drawn 
up  in  which  the  following  clause  was  introduced:  ''Article  75.  AH  the  agents 
of  the  govenunent  below  the  rank  of  ministers  can  only  be  prosecuted  for  of- 
fences relating  to  their  several  functions  by  virtue  of  a  decree  of  the  Conseil 
d'Etat;  in  which  case  the  prosecution  takes  place  before  the  ordinary  tribunals." 
This  clause  survived  the  Constitution  of  the  year  VIII,  and  is  still  maintained, 
in  spite  of  the  just  complaints  of  the  nation.  I  have  always  found  the  utmost 
difficulty  in  explaining  its  meaning  to  Englishmen  or  Americans.  They  were 
at  once  led  to  conclude  that  the  Conseil  d'Etat  in  France  was  a  great  tribunal, 
established  in  the  centre  of  the  kingdom,  which  exercised  a  preliminary  and 
somewhat  tyrannical  jurisdiction  in  all  political  causes.  But  when  I  told  them 
that  the  Conseil  d'Etat  was  not  a  judicial  body,  in  the  common  sense  of  the 
term,  but  an  administrative  council  composed  of  men  dependent  on  the  Crown, 
so  that  the  king,  after  having  ordered  one  of  his  servants,  called  a  Prefect,  to 
conunit  an  injustice,  has  the  power  of  commanding  another  of  his  servants, 
called  a  CouncUlor  of  State,  to  prevent  the  former  from  being  punished;  when  I 
demonstrated  to  them  that  the  citizen  who  has  been  injured  by  the  order  of 
the  sovereign  is  obliged  to  solicit  from  the  sovereign  permission  to  obtain  re- 
dress, they  refused  to  credit  so  flagrant  an  abuse,  and  were  tempted  to  accuse 
me  of  falsehood  or  of  ignorance.  It  frequently  happened  before  the  Revolu- 
tion that  a  Parliament  issued  a  warrant  against  a  pubhc  officer  who  had  com- 
mitted an  offence,  and  sometimes  the  proceedings  were  stopped  by  the  authority 
of  the  Crown,  which  enforced  compliance  with  its  absolute  and  despotic  will. 
It  is  painful  to  perceive  how  much  lower  we  are  sunk  than  our  forefathers,  since 
we  allow  things  to  pass  under  the  colour  of  justice  and  the  sanction  of  the  law 
which  violence  alone  could  impose  upon  them.  .  .  . 

Upon  examining  what  is  now  occurring  among  the  democratic  nations  of 
Europe  which  are  called  free,  as  well  as  among  the  others,  it  wiU  be  observed 
that  new  and  more  dependent  courts  are  everywhere  springing  up  by  the  side 
of  the  old  ones,  for  the  express  purpose  of  deciding,  by  an  extraordinary  juris- 
diction, such  litigated  matters  as  may  arise  between  the  government  and  private 
persons.  .  .  .  Thus  the  government  is  more  and  more  absolved  from  the 
necessity  of  subjecting  its  policy  and  its.  rights  to  the  sanction  of  another  power. 
As  judges  can  not  be  dispensed  with,  at  least  the  State  is  to  select  them,  and 
always  to  hold  them  under  its  control;  so  that,  between  the  government  and 
private  individuals,  they  place  the  effigy  of  justice  rather  than  justice  itself. 
The  State  is  not  satisfied  with  drawing  all  concerns  to  itself,  but  it  acquires  an 
ever-increasing  power  of  deciding  on  them  all  without  restriction  and  without 
appeal.  .  .  . 

1117.  Francis  Lieber.  CwU  Liberty  and  Self-CfavemmefU,  (1853.  3d 
ed.,  1874,  p.  108.)  .  .  .  The  preceding  guarantee  of  the  supremacy  of  the  law 
leads  to  a  principle  which,  so  far  as  I  know,  it  has  never  been  attempted  to 
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trani^lant  from  the  soil  inhAbited  by  Anglican  people,  and  which  nevertheleaB 
has  been  in  our  system  of  liberty  the  natural  production  of  a  thorough  govern- 
ment of  law,  as  distinguished  from  a  government  of  functionaries.  It  is  so  nat- 
ural to  the  Anglican  race  that  few  think  of  it  as  essentially  important  to  civil 
liberty,  and  it  is  of  such  vital  importance  that  none  who  have  studied  the  acts 
of  government  elsewhere  can  help  recognizing  it  as  an  indispensable  element 
of  civil  tiberty.  It  is  this:  that,  on  the  one  hand,  every  officer,  however  hi^ 
or  low,  remains  personally  answerable  to  the  affected  person  for  the  legality  of 
the  act  he  executes,  no  matter  whether  his  lawful  superior  has  ordered  it  or  not, 
and  even  whether  the  executive  officer  had  it  in  his  power  to  judge  of  the  legality 
of  the  act  he  is  ordered  to  do,  or  not;  and  that,  gn  the  other  hand,  every  indi- 
vidual is  authorised  to  resist  an  unlawful  act,  whether  executed  by  an  otherwise 
lawfully  appointed  officer  or  not.  The  resistance  is  made  at  the  resister's  peril 
In  all  other  coimtries,  obedience  to  the  officer  is  demanded  in  all  cases,  and 
redress  can  only  take  place  after  previous  obedience.  Occasionally,  this  prin- 
ciple acts  harshly  upon  the  officer;  but  we  prefer  this  inconvenience  to  the  inroad 
which  its  abandonment  would  make  in  the  government  of  law.  We  will  not 
submit  to  individual  men,  but  only  to  men  who  are,  and  when  they  are,  the 
organs  of  the  law.  .  .  . 

As  an  instance  of  the  opposite  to  the  French  principle  of  that  huge  institu- 
tion called  gendarmerie,  the  following  simple  case  may  be  taken:  A  sheriff, 
provided  with  the  proper  warrant,  has  the  right,  after  request  and  denial,  to 
open  the  house  door,  forcibly  to  open  it,  if  a  third  party  has  taken  refuge  in  it-, 
or  sent  his  goods  there.  ''Every  man's  house  is  his  castle,"  will  not  protect 
any  one  but  the  bona  fide  dweller  in  it.  Nevertheless,  the  sheriff  provided  with 
his  legal  warrant  does  it  at  his  own  peril;  for,  if  he  breaks  open  the  house, 
however  well  his  suspicion  may  be  grounded,  and  neither  the  party  nor  the 
goods  sought  for  be  there,  the  sheriff  is  a  trespasser,  and  as  such  answerable  to 
the  inhabitant  of  the  house  before  the  courts  of  the  land.  This  may  be  incon- 
venient in  single  cases.  ...  All  law  is  inconvenient  in  some  cases;  but  even 
if  this  opinion  were  founded,  how  august,  on  the  other  hand,  appears  the  law  — 
I  do  not  mean  a  single  stfitute,  but  the  whole  self-evolving  system  of  a  common 
law  of  the  land  —  that  errs  on  the  side  of  individual  liberty  against  the  public 
power  and  the  united  weight  of  government! 

It  might  be  supposed  by  those  who  are  not  familiar  with  this  Anglican  prin- 
ciple, that  fear  of  resolute  action  in  the  officer  would  be  the  consequence.  But 
this  IB  not  the  case,  as  experience  in  England  and  the  United  States  sufficiently 
proves.  When  magistrates  and  officers  who,  according  to  their  sphere  of  action, 
ought  not  to  be  elective,  are  made  elective,  timidity  or  time-serving  oicroaches 
indeed  upon  the  resolute  performance  of  the  officer's  duty;  but  this  has  nothing 
to  do  with  the  principle  here  treated.  .  .  .  No  machinery  works  without  oc- 
casional friction.  Compare  with  this  the  ruthless  E2uropean  continental  polioey 
and  choose. 

1118.  A.  V.  DiCBT.  Lectures  itUrodudary  to  the  Study  of  the  ConstUuHon, 
(1885.  pp.  171-203,  in  part.)  If  therefore,  we  are  ever  to  i^predate  the  full 
import  of  the  idea  denoted  by  the  term  "rule,  supremacy,  or  predominance  of 
law,''  we  must  first  determine  precisely  what  we  mean  by  such  expressions  wfa«i 
we  apply  them  to  the  British  constitution.  When  we  say  that  the  supremacy 
or  the  rule  of  law  is  a  characteristic  of  the  English  constitution,  we  generally 
include  under  one  expression  at  least  three  (distinct  though  kindred  conceptions. 
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.  .  .  We  mean  in  the  second  place,  when  we  speak  of  the  ''rule  of  law'*  as  a 
characteristic  of  our  country,  not  only  that  with  us  no  man  is  above  the  law, 
but  (what  is  a  different  thing)  that  here  every  man,  whatever  be  his  rank  or 
condition,  is  subject  to  the  ordinary  law  of  the  realm  and  amenable  to  the 
jurisdiction  of  the  ordinary  tribunals.  In  England  the  idea  of  legal  equaUty, 
or  of  the  universal  subjection  of  all  classes,  to  one  law  administered  by  the  ordi- 
nary Courts,  has  been  pushed  to  its  utmost  limit.  With  us  every  official,  from 
the  Prime  Minister  down  to  a  constable,  or  a  collector  of  taxes,  is  under  the  same 
responsibility  for  every  act  done  without  legal  justification  as  any  other  citizen. 
The  Reports  abound  with  cases  in  which  officials  have  been  brought  before  the 
Courts  and  made  in  their  personal  capacity  liable  to  punishment  or  to  the  pay- 
ment of  damages  for  acts  done  in  their  official  character  but  in  excess  of  their 
lawful  authority.  A  colonial  governor,  a  secretary  of  state,  a  military  officer, 
and  all  subordinates,  though  carrying  out  the  commands  of  their  official  su- 
periors, are  as  responsible  for  any  act  which  the  law  does  not  authorise  as  is 
any  private  and  unofficial  person.  .  .  . 

An  Englishman  naturally  imagines  that  the  "rule  of  law"  (in  the  sense  in 
which  we  are  now  using  the  term)  is  a  trait  common  to  all  civilised  societies. 
But  this  supposition  is  erroneous.  Most  European  nations  had  indeed,  by  the 
end  of  the  eighteenth  century,  passed  through  that  stage  of  development  (from 
which  England  emierged- before  the  end  of  the  sixteenth  century)  when  nobles, 
priests,  and  others  could  defy  the  law.  But  it  is  even  now  far  from  universally 
true  that  in  continental  countries  all  persons  are  subject  to  one  and  the  same 
law,  or  that  the  Courts  are  supreme  throughout  the  State.  If  we  take  fVance 
as  the  type  of  a  continental  State,  we  may  assert  with  substantial  accuracy 
that  officials  (under  which  word  should  be  included  all  persons  employed  in 
the  service  of  the  State)  are  in  their  official  capacity  protected  from  the  ordi- 
nary law  of  the  land,  exempted  from  the  jurisdiction  of  the  ordinary  tribunals, 
and  subject  in  many  respects  only  to  official  law  administered  by  official  bodies. 
This  is  a  topic  which  can  be  understood  only  after  a  survey  (which  for  our 
present  purpose  must  be  a  cursory  one)  of  the  nature  and  principles  of  what  is 
called  in  France  "droit  administratif."  "Droit  administratis  is  a  term  known 
under  one  form  or  another  to  the  law  of  most  continental  States,  but  it  is  one 
for  which  English  legal  phraseology  supplies  no  proper  equivalent.  .  .  .  This 
absence  from  our  language  of  any  satisfactory  equivalent  for  the  expression 
"droit  administratif "  is  significant;  the  want  of  a  name  arises  at  bottom  from 
our  non-recognition  of  the  thing  itself.  In  England,  and  in  countries  which, 
like  the  United  States,  derive  their  civilisation  from  English  sources,  the  system 
of  administrative  law  and  the  very  principles  on  which  it  rests  are  in  truth  un« 
known.  This  absence  from  the  institutions  of  the  Union  of  anything  answer- 
ing to  "droit  administratis  arrested  the  observation  of  De  Tocqueville  from 
the  first  moment  when  he  began  his  investigations  into  the  characteristics  of 
American  democracy.  .  .  . 

Persons  in  the  employment  of  the  government,  who  form,  be  it  observed,  a 
much  larger  and  more  important  part  of  the  conmiunity  than  do  the  whole 
body  of  the  servants  of  the  English  Crown,  occupy  in  France  a  position  in  some 
respects  resembling  that  of  soldiers  in  England.  For  the  breach  of  official 
discipline  they  are,  we  may  safely  assume,  readily  punishable  in  one  form  or 
another.  But  if,  like  English  soldiers,  they  are  subject  to  official  ctisoipline, 
they  have,  what  even  soldiers  in  England  do  not  possess,  a  very  large  amount 
of  protection  against  legal  proceedings  for  wrongs  done  to  private  citizens. 
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The  party  wronged  by  an  official  must  certainly  seek  relief}  not  from  the  judges 
cf  the  land,  but  from  some  official  Court.  Before  such  a  body  the  question 
which  wiU  be  mcdnly  considered  is  likely  to  be,  not  whether  the  complainant 
has  been  injured,  but  whether  the  defendant,  say  a  policeman,  has  acted  in  dis- 
charge of  his  duties  and  in  bona  fide  obedience  to  the  commands  of  his  superiors. 
If  the  defendant  has  so  acted  he  will,  we  may  almost  certainly  assume,  be  sure 
of  acquittal,  even  though  his  conduct  may  have  involved  a  technical  breach  of 
law.  .  .  .  We  may  further  draw  the  general  conclusion  that  under  the  French 
system  no  servant  of  the  government  who,  without  any  maUcious  or  corrupt 
motive,  executes  the  orders  of  his  superiors,  can  be  made  civilly  responsible  for 
his  conduct.  He  b  exempted  from  the  jurisdiction  of  the  civil  Courts  because 
he  is  engaged  in  an  administrative  act;  he  is  safe  from  official  condenmation 
because  the  act  complained  of  is  done  in  piursuance  of  his  official  duties.  .  .  . 

Among  modem  Englishmen  the  political  doctrines  which  have  in  France 
created  the  system  of  droit  administratif  are  all  but  unknown.  .  .  .  Hence  in 
Modem  England  the  civil  servants  of  the  Crown  are  not,  even  as  regards  thdr 
official  duties,  subject  to  any  peculiar  kind  of  law  or  amenable  to  special  tribu- 
nals. ...  If  a  civil  servant  may  with  us  escape  legal  punishment  for  breach 
of  his  duties  to  the  State,  the  fact  that  he  serves  the  Crown  gives  him  in  general 
no  protection  against  actions  for  wrongs  to  private  persons.  Bona  fide  obedi- 
ence to  the  orders  of  superiors  is  not  a  defence  available  to  a  subordinate  who 
in  the  discharge  of  his  functions  as  a  government  officer  has  invaded  the  legal 
rights  of  the  humblest  individual.  Officials,  like  everybody  else,  are  accoimt- 
able  for  their  conduct  to  a  Court  of  Law,  and  to  a  Court,  be  it  noted,  where  the 
verdict  is  given  by  a  jury.  In  this  point  of  view  few  things  are  more  instruc- 
tive than  an  examination  of  the  actions  which  have  been  brought  against  officers 
of  the  Board  of  Trade  for  detaining  ships  about  to  proceed  to  sea.  Under  the 
Merchant  Shipping  Act,  1876,  the  Board  are  bound  to  detain  any  ship  which 
from  its  unsafe  and  unseaworthy  condition  cannot  proceed  to  sea  without 
serious  danger  to  human  life.  Most  persons  would  suppose  that  the  officials 
of  the  Board,  as  long  as  they  bona  fide  and  without  malice  or  corrupt  motive 
endeavored  to  carry  out  the  provisions  of  the  statute,  would  be  safe  from  an 
action  at  the  hands  of  a  ship-owner.  This,  however,  is  not  so.  The  Board 
and  its  officers  have  more  than  once  been  sued  with  success.  They  have  never 
been  accused  of  either  malice  or  negligence,  but  the  mere  fact  that  the  Board 
act  in  an  administrative  capacity  is  not  a  protection  to  the  Board,  nor  is  mere 
obedience  to  the  orders  of  the  Board  an  answer  to  an  action  against  its  servants. 
Any  deviation  moreover  from  the  exact  terms  of  the  Act  —  the  omission  of  the 
most  unmeaning  formality  —  may  make  every  person,  high  and  low,  con- 
cerned in  the  detention  of  the  ship,  a  wrong-doer.  .  .  . 

The  one  point  which  should  be  impressed  upon  every  student  is  that  the 
''droit  administratif"  of  France  rests  upon  political  principles  at  variance  with 
the  ideas  which  are  embodied  in  our  existing  Constitution,  and  contradicts 
modem  English  convictions  as  to  the  rightful  supremacy  or  rule  of  the  law  of 
the  land. 

1119.  Frank  J.  Goodnow.  Comparatioe  Administraiwe  Law,  (1893. 
Vol.  II,  p.  163.)  .  .  .  Suits  for  Damages  against  Officers.  /.  The  English  RuU^ 
—  According  to  the  original  German[ic]  law,  all  officers  of  the  government 
were  subject  to  the  law  of  the  land  in  the  same  way  as  ordinary  individuals, 
and  were  liable  to  be  held  responsible  by  the  Courts  for  their  actioDS  committed 
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without  authority  of  law,  whenever  such  actions  caused  damage  to  individuals- 
The  principle  seems  to  have  been  retained  in  England,  its  retention  being  \m- 
doubtedly  aided  b^'  the  character  of  the  administrative  system  which  was  eariy 
adopted  there.  The  EngUah  system  of  administration  was  of  that  kind  which 
has  been  denominated  the  self-government  system,  i.  e.  a  system  in  which  the 
officers  were  absolutely  non-professional  in  character.  .  .  .  They  were  regarded 
simply  as  ordinary  citizens,  who  for  the  time  being  were  serving  the  gov^n- 
ment  by  the  discharge  of  public  functions  and  who  after  their  time  of  service 
had  expired  would  fall  back  again  into  the  ranks  of  private  citizens.  The  same 
rules  were  applied  to  them  which  were  applied  to  ordinary  citizens.  They  were 
not  exempted  in  any  way  from  the  observance  of  the  law  on  account  of  their 
official  position.  ... 

2.  The  Roman  Rule.  —  While  the  English  law,  basing  itself  on  the  old  Ger- 
manic principle  of  the  responsibility  of  all  persons  to  the  courts  for  the  damages 
they  committed  unlawfully,  gave  the  Courts  power  to  mulct  officers  in  damages 
where  their  acts  had  been  contrary  to  the  law  and  in  excess  of  their  jurisdiction; 
the  Ronjan  law,  starting  out  from  the  point  of  view  of  the  government  rather 
than  from  that  of  the  individual,  provided,  in  the  interest  of  governmental 
efficiency,  that  the  officers  of  the  government  could,  during  their  term  of  office, 
be  brought  to  account  and  made  responsible  for  damages  only  with  the  consent 
of  their  superior  officer.  The  German  principle  of  the  responsibility  of  officers 
was  at  first  adopted  on  the  continent.  Soon,  however,  with  the  introduction 
of  the  Roman  law,  came  the  Roman  principle  of  official  irresponsibility.  In 
the  Holy  Roman  Empire  the  powers  of  the  imp>erial  Courts  diminished  so  much 
as  a  result  of  the  decay  of  the  empire  that  it  was  impossible  to  enforce  the  re- 
sponsibility of  the  various  territorial  lords,  to  the  most  important  of  whom  a 
legal  exemption  from  responsibility  to  the  imperial  Courts  was  given  by  the 
grant  of  the  privilegium  de  non  app>ellando.  The  result  was  that  at  the  time 
of  the  Reformation  the  monarchs  and  princes  on  the  continent  with  all  their 
agents  were  uncontrolled  by  the  Courts,  which  no  longer  had  the  power  to 
hold  them  responsible  for  the  damages  which  they  might  illegally  inffict  upon 
individuals.  The  reason  of  the  adoption  among  German  peoples  of  this  rule 
of  law,  which  seems  so  regardless  of  private  rights,  is  to  be  found  in  the  needs 
of  the  administration  at  the  time  that  it  was  adopted.  The  struggle  with  feudal- 
ism was  at  its  height,  and  it  was  the  private  rights  of  the  feudal  lords,  or  what 
they  chose  to  consider  as  their  private  rights,  which  were  most  liable  to  viola- 
tion on  the  part  of  the  princes  of  the  continent.  Now  the  imperial  courts  in 
Grermany  and  the  royal  courts  in  France  were  held  by  judges  who  were  inde- 
pendent in  tenure  over  against  the  Emperor,  any  given  prince,  or  the  King  — 
in  Germany  because  the  judges  were  chosen  by  the  estates,  in  France  because 
the  judgeships  in  the  ordinary  courts  were  bought  and  sold  and  treated  as  private 
property.  The  retention  of  the  principle  of  the  responsibility  of  the  royal  and 
princely  officers  to  the  ordinary  courts  would  therefore  have  effectually  pre- 
vented the  Kings  and  princes  from  destroying  the  feudal  system  with  all  its 
abuses  and  pretended  vested  rights  and  would  have  made  impossible  the  de* 
velopment  of  the  national  state  upon  the  continent.  In  England  the  condi- 
tion of  things  was  quite  different.  There  the  officers  of  the  royal  courts  were 
the  paid  servants  of  the  King  and  subject  to  his  disciplinary  power.  They  did 
not  possess  a  tenure  independent  of  the  Crown  till  1701,  when  the  act  of  settle- 
ment provided  that  they  diould  be  removed  only  on  the  address  of  both  houses 
of  Parliament.    The  desire  of  the  absolute  monarchy  to  reduce  the  nobility  to 
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submisfflon  and  to  do  away  with  feudalism  was  thus  the  cause  of  the  adoption 
on  the  continent  of  the  Roman  principle  that  the  officers  of  the  government 
might  be  sued  by  the  individual  only  after  the  consent  of  their  superior  had 
been  obtained.  In  France  this  consent  was  to  be  given  by  the  Council  of  the 
King  which,  before  granting  such  consent,  determined  the  question  of  juris- 
diction, i.  e.  whether  the  officer  had  acted  contrary  to  the  law;  and  the  suits 
had  to  be  brought  before  special  courts  over  whose  organisation  the  King  had 
full  power. 

The  effect  of  the  French  Revolution  on  the  position  of  governmental  officers 
was  at  first  simply  to  increase  their  irresponsibility.  Since  the  time  of  the  revo- 
lution the  position  of  officers  in  France  has  undergone  a  somewhat  different  de- 
velopment from  that  of  officers  in  Grermany,  though  Germany  has  been  influ- 
enced by  what  has  been  done  in  France.  .  .  . 

a.  The  Modification  of  the  Roman  Rule  in  France. — The  desire  of  the  leaders  of 
the  revolution  to  carry  on  the  reform  work  of  the  moiiarchy  was  so  great  and 
their  distrust  of  the  courts  on  account  of  their  attempts  to  protect  the  privi- 
leged classes  in  the  latter  days  of  the  monarchy  was  so  widespread  that  little 
desire  was  felt  of  subjecting  the  administration,  which  was  to  carry  on  the  re- 
forms of  the  new  era  that  had  just  dawned,  to  the  control  of  the  courts.  Ac- 
cordingly we  find  incorporated  into  article  75  of  the  Constitution  of  the  22d  of 
Frimaire,  an  VIII  (1800),  from  which  year  date  ahnost  all  of  the  permanent  ad- 
ministrative results  of  the  revolution,  the  principle  which  had  come  down  to  the 
absolute  monarchy  from  the  Roman  law,  viz.,  that  no  individual  could  bring 
suit  in  the  courts  against  an  administrative  officer  until  the  Council  of  State,  an 
administrative  council,  had  decided  that  the  officer  had  acted  outside  of  his 
jurisdiction,  and  had  given  its  consent  to  the  bringing  of  the  suit.  In  case  such 
consent  was  given  the  suit  was  to  be  brought  in  the  ordinary  courts.  But  after 
the  reforms  of  the  revolutionary  period  had  been  completed  this  principle  had 
outlasted  its  usefulness  and  remained  only  a  menace  to  private  rights.  For 
use  of  it  was  made  to  destroy  almost  all  fear  in  the  minds  of  the  officers  of  the 
administration  that  they  would  suffer  pecuniary  loss  for  violating  their  duties; 
and  an  important  sanction  for  administrative  integrity  was  lost.  ...  As  a  re- 
sult of  the  abuse  of  this  principle  by  the  government  of  the  second  empire,  the 
French  people  decided  to  tear  it  out  of  their  public  law  root  and  brandi.  There- 
fore, after  the  overthrow  of  the  government  of  the  empire,  one  of  the  first  acts 
of  the  new  government  of  the  national  defence  was  to  repeal  article  75  and  all 
provisions  of  law  depending  upon  it  or  of  like  import.  .  .  .  But  the  principles  of 
the  separation  of  powers  and  the  independence  of  the  administration  were  too 
firmly  imbedded  in  the  French  law  to  permit  of  their  being  shaken.  .  .  . 

b.  Modifications  of  the  Roman  Rule  in  Germany.  —  After  the  breaking  up  of 
the,  empire  in  1806  .  .  .  the  old  Germanic  rule  as  to  the  responsibility  of  the 
officers  of  the  administration  to  the  courts  was  felt  to  be  inconsistent  with  the 
needs  of  an  administration  able  to  cope  with  the  problems  presented  in  this  cen- 
tury. It  was  feared  that  the  administration  would  be  unable  to  perform  its 
work.  Therefore  the  old  Roman  principle  was  reintroduced  into  Germany,  or 
at  any  rate  into  Prussia,  which  may  be  taken  as  a  type,  and  it  was  provided  that 
no  individual  might  sue  an  officer  of  the  administration  before  the  consent 
of  an  administrative  body  called  a  competence  court  had  been  given.  As  in 
France,  the  responsibility  of  officers  for  damages  was  not  in  theory  destroyed, 
but  the  bringing  of  a  suit  was  simply  made  more  difficult.  But,  as  m  France,  the 
way  in  which  the  law  was  applied  did  not  give  satisfactioQ;  and  whoi  the 
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present  empire  was  founded  the  attempt  was  made  to  do  away  with  the  evils 
which  experience  had  shown.  .  .  .  The  result  of  this  development  is  that  the 
respK>nfiibility  of  German  officials  to  individuals  for  the  damages  they  may  have 
committed  either  through  a  violation  of  the  law  or  through  their  negligent  ac- 
tion is  broader  than  in  any  other  of  the  countries  whose  law  is  being  considered. 
The  old  German  principle  has,  notwithstanding  the  temporary  adoption  of  the 
principles  of  the  Roman  law,  retained  a  greater  influence  in  the  land  of  its  birth 
than  in  any  of  the  other  countries.  .  .  .  However,  the  exercise  of  this  control 
of  the  civil  courts  is  more  difficult  than  in  either  England  or  the  United  States. 

1120.  Edmxtnd  M.  Pabker.  State  and  Official  LiainlUy.  (1905.  Harvaid 
Law  Review,  XIX,  335.)  In  the  sixth  edition  of  Mr.  A.  V.  Dicey's  interesting 
volume,  ...  is  foimd  a  chapter  entitled  ''The  Rule  of  Law  Contrasted  with 
Droit  Adnunistratif ."  This  title  suggests  that  the  droit  administratif,  which  is 
in  this  mamier  contrasted  with  the  rule  of  law,  must  be  something  lawless  and 
arbitrary;  that  the  words  "droit  administratif"  camiot  be  used  in  the  sense  in 
which  we  employ  the  term  "administrative  law,''  but  rather  must  signify  some 
sort  of  administrative  right  or  might,  the  word  "droit"  being  employed  much 
as  in  the  motto  "Dieu  et  mon  droit."  .  .  .  After  defining  droit  administratif, 
Mr.  Dicey  alleges  that  any  one  who  considers  its  nature  with  care,  "or  the  kind 
of  topics  to  which  it  applies,  will  soon  discover  that  it  rests  at  bottom  on  two  lead- 
ing ideas  alien  to  the  conception  of  Modem  Englishmen."  .  .  .  "The  first  of 
these  notions  is  that  the  government,  and  every  servant  of  the  government,  pos- 
sesses, as  representative  of  the  nation,  a  whole  body  of  special  rights,  privileges, 
or  prerogatives  as  against  private  citizens,  and  that  the  extent  of  these  rights, 
privileges,  or  prerogatives  is  to  be  determined  on  principles  different  from  the 
considerations  which  fix  the  legal  rights  and  duties  of  one  citizen  towards  another. 
An  individual  in  his  dealings  with  the  State  does  not,  according  to  French 
ideas,  stand  on  anything  like  the  same  footing  on  which  he  stands  in  dealing  with 
his  neighbors."  The  statement  contained  in  this  paragraph  I  believe  to  be  in 
the  main  correct;  and  I  have  no  intention  of  questioning  the  accuracy  of  Mr. 
Dicey's  statement  that  this  notion  is  alien  to  the  conceptions  of  modem  Eng- 
lishmen. But  if  he  means  to  suggest  (and  it  seems  to  me  that  this  is  his  meaning) 
that  this  notion  is  alien  to  the  conceptions  of  modem  Englishmen  because  it  is 
not  recognized  by  the  law  of  England,  or,  in  other  words,  that  by  the  law  of  Eng- 
land the  existence  and  extent  of  the  rights,  privileges,  and  prerogatives  of  the 
government  as  against  private  citizens  are  to  be  determined  on  the  same  princi- 
ples and  the  same  considerations  which  fix  the  legal  rights  and  duties  of  one 
citizen  towards  another,  he  has  evidently  misapprehended  the  law  of  England. 
A  few  elementary  cases  will  serve  for  illustration.  A  peace  officer  without  a 
warrant  arrests  M.  on  suspicion  of  having  committed  a  certain  felony.  A  private 
citizen  without  a  warrant  arrests  N.  on  suspicion  of  having  committed  the  same 
felony.  In  fact,  no  such  felony  had  been  conmiitted  by  any  one.  M.  brings 
suit  against  the  officer,  and  N.  brings  suit  against  the  citizen  who  arrested  him. 
The  principles  which  govern  in  the  action  brought  by  M.  sie  not  the  same  as 
those  brought  by  N.,  and  Mr.  Dicey  certainly  would  not  contend  that  the  offi- 
cer's liability  to  M.  was  to  be  determined  by  the  same  rule  as  that  of  the  private 
citizen  to  N.  .  .  . 

It  would  seem,  therefore,  that,  if  tme  of  France,  it  is  also  troe  of  England,  that 
the  extent  of  the  rights,  privileges,  or  prerogatives  of  the  government  as  against 
the  private  citizen  is  to  be  determined  on  principles  different  from  the  consid- 
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erations  which  fix  the  legal  rights  and  duties  of  one  diizen  towards  another; 
and  it  is  also  true  of  England,  as  well  as  of  France,  that  an  individual  in  his 
dealings  with  the  State  does  not  stand  on  anything  like  the  same  footing  that  he 
does  in  dealing  with  his  neighbors;  and  one  must  conclude  that  if  this  notion  is 
alien  to  the  conceptions  of  modem  Englishmen,  it  can  be  only  because  of  their 
lack  of  familiarity  with  the  law  of  their,  own  country.  Mr.  Dicey  is,  of  course, 
aware  of  these  matters.  Indeed  he  expressly  refers  to  some  of  them  (namely,  the 
Petition  of  Right  and  the  enactments  protecting  pubUc  officials  from  suit)  as 
"faint  traces  in  the  law  of  England''  of  some  such  principle  as  ''the  idea  that 
when  questions  arise  between  the  State  (or,  as  we  should  say,  the  Crown)  or  its 
servants  and  private  persons,  the  interests  of  the  government  should  be  in  any 
sense  preferred  or  the  acts  of  its  agents  claim  any  special  protection."  .  .  .  The 
fact  that  an  individual  in  this  country  does  not  in  his  dealings  with  the  State 
stand  on  anything  like  the  same  footing  on  which  he  stands  in  dealings  with  his 
neighbors,  is  too  well  known  and  recognized  to  require  any  citation  or  authority 
in  its  support.  .  .  .  The  first  of  the  ideas,  then,  on  which  the  droit  administratif 
of  France  rests  is  one  which  is  familiar  to  every  lawyer  in  this  country,  and  should, 
one  must  suppose,  be  no  novelty  to  those  of  England. 

"The  second  of  the  general  ideas,  on  whidi  rests  the  system  of  administrative 
law,  is  the  necessit^y  of  maintaining  the  so-called  separation  of  powers,"  ac- 
cording to  Mr.  Dicey,  or,  as  we  should  phrase  it,  the  necessity  of  maintaining  the 
proper  division  of  the  powers  of  government  into  legislative,  executive,  and 
judicial.  .  .  .  For  instance,  Mr.  Dicey  says:  "If  a  Minister,  a  Prefect,  a  (lolice- 
man,  or  any  other  official,  conmiits  acts  in  excess  of  his  legal  authority,  as,  for 
example,  if  a  police  officer  in  pursuance  of  orders,  say  from  the  Minister  of  the 
Interior,  wrongfully  arrests  a  private  person,  the  rights  of  the  individual  ag- 
grieved and  the  mode  in  which  these  rights  are  to  be  determined  is  a  question 
of  administrative  law.  .  .  .  The  assertion,  however,  that  where  an  official  in 
the  discharge  of  his  official  duty  injures  a  private  individual,  the  person  wronged 
canpot  claim  redress  from  the  ordinary  judges,  does  not  mean  or  imply  that  a  per- 
son who  is  thus  aggrieved,  say  who  is  wrongfully  arrested  by  a  policeman  acting 
under  orders,  or  libelled  in  an  official  notice  issued  by  mayor,  is  without  a 
remedy.  The  incompetence  of  the  civil  tribunals  means,  only,  that,  where  any 
wrong  has  been  done  through  an  official  proceeding,  redress  must  be  sought 
through  the  proper  official  authorities,  or,  as  they  are  called,  the  administrative 
tribunals  (tribunaux  administratif s)."  As  these  statements  are  hopelessly  at 
variance  with  the  decisions  of  the  Courts,  it  seems  proper  to  direct  attention  to 
their  incorrectness.  .  .  . 

In  view  of  the  recent  d^isions  in  France,  it  is  difficult  to  understand  how  Mr. 
Dicey  can  state,  as  he  does,  that  "we  may  further  draw  the  general  conclusion 
that  under  the  French  system  no  servant  of  the  government,  who  without  any 
malicious  or  corrupt  motive  executes  the  orders  of  his  superiors,  can  be  made 
civilly  responsible  for  his  conduct."  .  .  .  The  matter  of  surprise  ...  is  that 
.  .  .  Mr.  Dicey  should  not  have  entirely  rewritten  his  Chapter  XII,  so  as  to 
bring  his  exposition  of  droit  administratif  more  into  accord  with  the  contempo- 
rary authors  to  whose  works  he  refers  his  readers.  .  .  .  Undoubtedly  one  who 
has  any  familiarity  with  that  subject  will  see,  in  Mr.  Dicey's  two  notes  in 
the  appendix,  a  virtual  retraction  of  most  of  the  statements  made  by  him  in  the 
chapter  under  discussion,  and  retained,  even  in  its  amended  form,  in  the  sixth 
edition;  but  the  ordinary  reader  is  not  much  aided  thereby. 
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1123.  MosTTN  9.  Fabbigas.  (1774.  Cowp.  161,172;  Action  for  imprison- 
ment of  the  plaintiff  by  the  defendant,  who  was  Governor  of  Minorca.)  Lord 
Mansfield,  C.  J.  .  .  .  The  first  point  then  upon  this  ground  is,  the  sacredness 
of  the  defendant's  person  as  Governor.  ...  It  has  been  insisted  by  way  of 
distinction,  that  supposing  an  action  will  lie  for  an  injury  of  this  kind  com- 
mitted by  one  individual  against  another,  in  a  country  beyond  the  seas,  but 
within  the  dominion  of  the  crown  of  England,  yet  it  shall  not  emphatically  lie 
against  the  governor.  In  answer  to  which  I  say,  that  for  many  reasons,  if  it 
did  not  lie  against  any  other  man,  it  shall  most  emphatically  Ue  against  the 
governor,  .  .  .  even  if  it  did  not  hold  in  the  case  of  any  other  person.  If  so, 
he  is  accountable  in  this  Court  or  he  is  accountable  nowhere;  for  the  King  in 
council  has  no  jurisdiction.  .  .  .  Therefore  to  lay  down  in  an  English  court  of 
justice  such  a  monstrous  proposition,  as  that  a  governor  acting  by  virtue  of 
letters  patent  under  the  great  seal,  is  accountable  only  to  God,  and  his  own  con- 
science; that  he  is  absolutely  despotic,  and  can  spoil,  plunder,  and  injure  his 
Majesty's  subjects,  both  in  their  Uberty  and  property,  with  impunity,  is  a 
doctrine  that  cannot  be  maintained. 


1124.    MILLER  v.  SEARE 

Common  Pleas.     1777. 
2  W,  Bl  1141 

Trespass  and  false  imprisonment  against  three  commissioners  of 
bankrupt  for  imprisoning  the  defendant,  on  the  26th  of  February,  1770, 
and  confining  him  sixty-seven  days  without  any  reasonable  or  probable 
cause. 

The  defendants  plead,  1st.  —  The  general  issue;  2d.  —  A  justifica- 
tion under  the  authority  of  *the  statute  of  13  Eliz.  c.  7.  3d.  —  The 
like  under  1  Jac.  I,  c.  15.  4th  —  A  special  justification,  setting  out  all 
the  circumstances  of  the  case,  ..."  that  on  the  26th  of  February, 
1773,  Thomas  Miller,  weaver,  was  summoned  to  attend  before  the  Com- 
missioners to  be  examined  touching  the  discovery  of  the  bankrupt's 
effects:  and  appearing  there,  and  being  examined  upon  oath,  .  .  .  and 
being  asked  by  us  among  other  questions,  which  were  necessary  for  the 
discovery  of  the  said  bankrupt's  estate,  ...  he  the  said  Thomas  Miller 
refused  to  answer,  whether  he  did  believe  that  he  had  bought  the  said 
two  bales  of  silk  by  a  broker,  .  .  .  they  therefore  commit  him  to  the 
Fleet  without  bail  or  mainprize —  until  such  time  as  he  the  said 
Thomas  Miller  shall  submit  himself  to  us  the  said  Commissioners. '^  .  .  . 

It  was  again  argued  this  Term  by  Adair  for  the  plaintiff  and  Glyn 
for  the  defendants.  For  the  plaintiff,  it  was  insisted,  .  .  .  that  the 
Commissioners  of  Bankrupt  are  not  Judges  of  record.  .  .  .  Though 
they  may  commit,  they  have  no  judicial  power.  .  .  .  For  the  defend- 
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ants,  it  was  allowed  that  the  Commissioners  had  been  mistaken, 
in  judging  the  answer  of  the  plaintiff  not  to  be  sufficient  or  satisfactory. 
.  .  .  But  the  Commissioners  are  to  exercise  their  judgment  upon  this 
sufficiency;  and,  though  mistaken,  are  not  to  be  punished  for  such 
their  error  in  judgment.  No  action  can  be  maintainc^l  against  a  Judge, 
acting  in  a  judicial  capacity,  for  any  errors  he  may  commit  in  a  matter 
within  his  jurisdiction,  Gwynn  and  Pool,  Lutw.  937,  1560.  .  .  .  The 
consequences  would  be  terrible,  if  an  action  lay  for  every  mistake  of 
judgment,  denial  of  certificate,  and  the  like.  No  Commissioners  of 
Excise,  Customs,  Turnpikes,  Sewers,  &c.  nor  Justices  of  the  Peace,  can 
be  sued  for  being  mistaken  in  a  matter  within  their  jurisdiction.  .  .  . 

DeGrey,  Chief  Justice.  .  .  .  This  is  a  case  without  a  precedent,  and 
must  therefore  be  determined  on  principles.  Taken  in  any  view,  it 
involves  a  hardship  on  either  side.  Hard,  that  Commissioners  should 
be  perpetually  harassed  with  actions,  in  case  of  an  innocent  mistake. 
Harder  for  the  public,  if  they  [the  Commissioners]  are  to  be  invested 
with  an  arbitrary  power  of  committing  whom,  and  for  what  they  please, 
without  being  liable  to  answer  for  it;  especially  as  the  same  law  must 
be  established  for  all  Commissioners  of  Bankrupt  as  well  those  in  the 
country  as  in  London.  Here,  little  danger  is  to  be  apprehended  from 
such  a  power  of  commitment,  as  the  commissioners  are  usually  men  of 
knowledge  and  discretion,  chosen  by  the  Great  Seal,  and  acting  under 
its  immediate  inspection.  The  defendant,  Mr.  Scare,  in  particular, 
we  all  personally  know  to  be  a  gentleman  of  the  utmost  integrity  and 
honour.  But,  in  the  country,  very  low  and  obscure  men  oft^i  creep 
into  the  commission;  and  to  arm  them  with  such  arbitrary  powers, 
would  be  of  the  most  terrible  consequence.  It  is  certain  that  no  man 
ought  to  suffer,  criminally,  for  an  error  in  judgment;  but  it  is  equally 
just,  that  he  should  make  reparation  civilly,  for  the  damage  which  other 
persons  have  suffered  by  such  his  error. 

But  it  is  said  that  no  action  will  lie  against  persons  acting  in  a  judi- 
cial capacity.  Let  us  see  how  far  this  general  position  is  warranted  by 
law.  1st.  It  is  agreed,  that  the  Judges  in  the  King's  superior  courts 
of  justice  are  not  liable  to  answer  personally  for  their  errors  in  judg- 
ment. And  this,  not  so  much  for  the  sake  of  the  judges,  as  of  the  suitors 
themselves.  Bushel's  Case.  Vaugh.  138.  .  .  .  2d,  The  like  in  courts 
of  general  jurisdiction,  as  Gaol-delivery,  &c.  1  Mod.  184, 119.  ...  3d. 
In  courts  of  special  and  limited  jurisdiction,  having  power  to  hear  and 
determine,  a  distinction  must  be  made.  While  acting  within  the  line  of 
their  authority,  they  are  protected  as  to  errors  in  judgment;  otherwise 
they  are  not  protected.  .  .  .  Thus  much  of  courts.  .  .  . 

It  is  then  said  that  the  defendants  in  the  present  case  are  judges,  and 
acting  within  their  jurisdiction.  I  cannot  assent  to  this  position,  that 
Commissioners  of  Bankrupt  are  judges.  .  .  .  Commissioners  of  Bank- 
rupts have  none  of  the  requisites  of  a  court  of  justice.  They  cannot 
commit  for  punishment.     They  have  very  little  judicial  discretion. 
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Their  office  is  chiefly  executory  and  ministerial.  ...  On  the  whole  I 
think  the  plaintiff  is  entitled  to  judgment. 

Gould,  Justice.  ...  I  had  for  a  long  time  a  difficulty  in  my  own 
mind,  whether  these  commissioners  were  not  judges  of  record;  .  .  .  but 
I  must  acknowledge  that  the  reasons  given  by  Lord  Chief  Justice  for 
the  contrary  opinion  are  extremely  strong.  .  .  .  Biackstone,  Justice, 
concurred  with  Lord  Chief  Justice  in  omnibus.  .  .  .  Nares,  Justice, 
concurred  with  Lord  Chief  Justice,  and  Blackstoxe,  Justice.  .  .  . 

Judgment  for  the  plaintiff  on  the  demurrer. 

1125.  Febgubon  v.  Earl  of  I(innoull.  (House  of  Lords,  1842.  0  CI.  A 
F.  251,  289.)  Lord  Brougham.  ...  If  the  law  casts  any  duty  upon  a  person, 
which  he  refuses  or  fails  to  perform,  he  is  answerable  in  damages  (as  my  noble 
and  learned  friend  has  stated)  to  those  whom  his  refusal  or  failure  injures.  .  .  . 
Nor  are  these  propositions  the  less  true,  generally  and  as  the  rule,  because  there 
are  exceptions  (and  a  very  few  exceptions)  introduced  into  the  law  and  con- 
struction of  this  and  indeed  of  every  country,  from  the  necessities  of  the  case. 
Thus,  the  Legislature  can  of  course  do  no  wrong;  but  so  its  branches  are  placed 
beyond  all  control  of  the  law.  And  the  Courts  of  Justice,  that  is,  the  Superior 
Courts,  Courts  of  general  jurisdiction,  are  not  answerable,  either  as  bodies  or  by 
their  individual  members,  for  acts  done  within  the  limits  of  their  jurisdiction. 
Even  inferior  Courts,  provided  the  law  has  clothed  them  with  judicial  functions, 
are  not  answerable  for  errors  in  judgment;  and  where  they  may  not  act  as 
judges,  but  only  have  a  discretion  confided  to  them,  an  erroneous  exercise  of  that 
discretion,  however  plain  the  miscarriage  may  be,  and  however  injurious  its 
consequences,  they  shall  not  answer  for.  This  follows  from  the  very  nature  of 
the  thing;  it  is  implied  in  the  nature  of  judicial  authority,  and  in  the  nature  of 
discretion,  where  there  is  no  such  judicial  authority. 

But  where  the  law  neither  confers  judicial  power,  nor  any  discretion  at  all, 
but  requires  certain  things  to  be  done,  every  body,  whatever  be  its  name,  and 
whatever  other  fimctions  of  a  judicial  or  of  a  discretionary  nature  it  may  have, 
is  bound  to  obey;  and,  with  the  exception  of  the  Legislature  and  its  branches, 
every  body  is  liable  for  the  consequences  of  disobedience;  that  is,  its  members 
are  liable,  through  whose  failure  or  contumacy  the  disobedience  has  arisen,  and 
the  consequent  injury  to  the  parties  interested  in  the  duty  being  performed. 

1126.  Rogers  v,  RAJENnRo  Durr.  (1860.  13  Moore  P.  C.  209,  236.) 
Dr.  LusHiNGTON.  ...  It  does  not  appear  to  their  Lordships  ...  to  conclude 
the  question  in  this  action,  that  the  act  complained  of  is  tg  be  considered  as  the 
act  of  the  Government,  and  that  in  the  part  which  the  defendant  took  in  it  he 
acted  only  as  the  officer  of  the  Government,  intending  to  discharge  his  duty  as 
a  public  servant  with  perfect  good  faith,  and  with  an  entire  absence  of  any 
malice,  particular  or  general,  against  the  plaintiffs.  For  if  the  act  which  he 
did  was  in  itself  wrongful,  as  against  the  plaintiffs,  and  produced  damage  to 
them,  they  must  have  the  same  remedy  by  action  against  the  doer,  whether  the 
act  was  his  own,  spontaneous  and  imauthorized,  or  whether  it  were  done  by 
the  order  of  the  superior  power.  The  civil  irresponsibility  of  the  Supreme  power 
for  tortuous  acts  could  not  be  maintained  with  any  show  of  justice,  if  its  agents 
were  not  personally  responsible  for  them.  In  such  cases  the  Government  is 
morally  bound  to  indemnify  its  agent,  and  it  is  hard  on  such  agent  when  this 
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obligation  is  not  satisfied.  But  the  right  to  compensation  in  the  party  injured 
is  paramount  to  this  consideration.  Neither,  in  the  case  of  damage  occasioned 
by  a  wrongful  act  (that  is,  an  act  which  the  law  esteems  an  injury),  is  malice 
a  necessary  ingredient  to  the  maintenance  of  the  action:  an  imprisonment  of 
the  person,  a  battery,  a  trespass  on  land,  are  instances,  and  only  instances,  in 
which  the  act  may  be  quite  innocent,  even  laudable,  as  to  the  intention  of  the 
doer,  and  yet,  if  any  damage,  even  in  legal  contemplation,  be  the  consequence, 
an  action  will  lie. 

1127.  Chatferton  v.  Secretary  op  State  for  India.  (1895.  2  Q.  B. 
189,  191.)  Lord  Esher,  M.  R.  ...  The  reason  for  the  law  on  this  subject 
plainly  appears  from  what  Lord  Ellenborough  and  many  other  judges  have 
said.  It  is  that  it  would  be  injurious  to  the  public  interest  that  such  an  inquiry 
should  be  allowed,  because  it  would  tend  to  take  from  an  officer  oi  State  his 
freedom  of  action  in  a  matter  concerning  the  public  weal.  If  an  officer  of 
State  were  liable  to  an  action  of  libel  in  respect  of  such  a  communication  as  this, 
actual  malice  could  be  alleged  to  rebut  a  plea  of  privilege,  and  it  would  be  neces- 
sary that  he  should  be  called  as  a  witness  to  deny  that  he  acted  maliciously. 
That  he  should  be  placed  in  such  a  position,  and  that  his  conduct  should  be  so 
questioned  before  a  jury,  would  clearly  be  against  the  public  interest,  and  pre- 
judicial to  the  independence  necessary  for  the  performance  of  his  functions 
as  an  official  of  state.  Therefore  the  law  confers  upon  him  an  absolute  piivilese 
in  such  a  case. 

1128.   DONAHOE  v.  RICHARDS 
Supreme  Judicial  Court  of  Maine.    1854 

38  Me.  379 

On  exceptions  from  Nisi  Prius,  Hathaway,  J.,  presiding.  Trespass 
on  the  case.  This  action  was  brought  by  plaintiff,  through  her  father, 
as  her  prochein  ami,  against  the  superintending  school  committee  to 
recover  damages  for  maliciously,  wrongfully  and  imjustifiably  expelling 
her  from  one  of  the  town  schools  in  Ellsworth.  The  plaintiff  was  15 
years  of  age,  and  was  expelled  for  refusing  to  read  in  the  school,  of  which 
she  was  a  member,  the  Protestant  version  of  the  English  Bible,  which 
had  previously  been  ordered  to  be  used  therein  by  the  defendants.  .  .  . 

Rowe  &  Bartlett,  in  support  of  the  exceptions.  .  .  .  The  school  com- 
mittee exercise  both  administrative  and  judicial  power.  If  they  act 
oppressively  in  exercising  the  former,  and  exceed  their  jurisdiction  in 
the  latter,  an  action  lies  for  damages,  in  favor  of  the  party  injured.  The 
wrong  done  here  is  similar  to  that  done  by  a  moderator  in  refusing  a 
vote  at  an  election.  The  remedy  should  be  similar.  It  has  long  been 
settled,  that  in  such  case,  an  action  on  the  case  will  lie,  and  that  without 
proof  of  malice.  Ashley  v.  White,  Ld.  Raymond,  938, 1  Smith's  Lead- 
ing Cases,  105,  and  notes;  Lincoln  v,  Hapgood,  11  Mass.  350.  .  .  . 

J,  A,  Peters  and  JR.  H,  Dana,  Jr.,  of  Massachusetts,  contra.  The 
defendants  being  public  officers,  exercising  a  discretion  in  the  discharge 
of  a  public  duty,  judicial  in  its  character,  cast  ux)on  them  by  the  law^  are 
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not  liable  to  this  action,  while  acting  in  good  faith,  without  malice,  and 
within  their  appropriate  sphere.  .  .  .  The  decision  by  the  defendants 
on  the  necessity  to  ''  the  peace  and  usefulness  of  the  school,"  that  the 
plaintiff  should  be  expelled,  is  conclusive.  Allen  v.  Blunt,  3  Story,  141. 
Lincoln  v.  Hapgood,  11  Mass.  350,  cited  by  plaintiff,  is  an  exception  to 
the  rule.  It  was  not  decided  on  authority,  and  has  not  been  followed 
in  any  other  State«  .  .  . 

Afpleton,  J.  .  .  .  The  defendants  are  public  officers  discharging 
important  puhlic  trusts,  and  in  the  exercise  of  this  authority  necessa- 
rily clothed,  to  a  certain»extent,  with  judicial  powers.  In  doing  the  act 
of  which  complaint  is  made,  they  were  acting  under  the  obligations  of 
official  duty  and  the  sanctions  of  an  oath.  The  plaintiff  claims  that 
when  thus  acting,  and  without  malice  or  intentional  wrong  on  their 
part,  they  can  be  held  responsible  in  damages  for  an  erroneous  deci- 
sion —  an  error  of  judgment  either  as  to  the  facts  or  as  to  the  conse- 
quences rightly  deducible  therefrom.  In  fine,  that  they  should  be  held 
liable  if  they  erred  in  judgment  upon  a  matter  submitted  to  their  deter- 
mination, and  upon  which  they  were  bound  to  act. 

By  the  Act  of  1850,  c.  193,  art.  5,  .§'1,  the  powers  and  duties  of  super- 
intending school  committees  are  defined  and  established  and  the  author- 
ity is  given  them  "to  expel  from  any  school,  any  obstinately  disobe- 
dient and  disorderly  scholar,  after  a  proper  investigation  of  his  behavior, 
if  found  necessary  for  the  peace  and  usefulness  of  the  school;  also  to 
restore  him  to  the  school,  on  satisfactory  evidence  of  his  repentance 
and  amendment."  After  investigation  they  are  to  determine  what  is 
to  be  done.  If  in  the  discharge  of  their  duty  in  good  faith  and  integrity, 
they  err,  it  is  only  what  is  incident  to  all  tribunals.  To  hold  them 
legally  responsible,  in  such  a  case,  would  be  to  punish  them  for  the  honest 
convictions  of  their  understanding  in  the  decision  of  a  matter  submitted 
to  them,  and  upon  which,  having  assumed  jurisdiction,  they  could  not 
rightly  withhold  a  decision.  The  general  principle  is  established  by  an 
almost  uniform  course  of  decisions,  that  a  public  officer,  when  acting 
in  good  faith,  is  never  to  be  held  liable  for  an  erroneous  judgment  in  a 
matter  submitted  to  his  determination.  All  he  undertakes  to  do,  is  to 
discharge  his  duty  to  the  best  of  his  ability,  and  with  integrity.  That 
he  may  never  err  in  his  judgments,  or  that  he  may  never  decide  differ- 
ently from  what  some  other  person  may  think  would  be  just,  is  no  part 
of  his  official  undertaking. 

The  plaintiff  rests  her  rights  to  recover  upon  the  case  of  Lincoln  v, 
Hapgood,  11  Mass.  350,  where  it  was  held,  that  an  action  could  be  main- 
tained against  the  selectmen  of  a  town  for  refusing  to  receive  the  vote 
of  a  qualified  elector,  although  not  chargeable  with  malice.  This  de- 
cision, though  regarded  as  law  in  Massachusetts  and  in  this  State,  is  at 
variance  with  the  law  as  established  in  England  and  in  most  of  the  States 
of  this  Union,  in  which  the  question  has  arisen.  In  the  opinion  of 
Parker,  C.  J.,  in  Lincob  v,  Hapgood,  reference  is  made  to  Harmon  v. 
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Tappenden,  1  East  563,  where  the  law  was  held  otherwise.  The  doc- 
trine of  Harmon  v.  Tappenden  was  subsequently  affirmed  by  Abbott, 
C.  J.,  in  Cullen  t>.  Morris,  2  Stark,  577.  In  Jenkins  v.  Waldron,  11 
Johns.  114,  the  Court  say  that  in  thdr  (pinion  it 

"would  be  opposed  to  all  the  principles  of  law,  justice  and  sound  policy,  to 
hold  that  officers,  called  upon  to  exercise  their  deliberate  judgments,  are  answer^ 
able  for  mistakes  in  law,  either  civilly  or  criminally,  when  their  motives  are 
pure  and  untainted  with  fraud  or  malice/' 

Such,  too,  was  regarded  as  the  law  in  New  Hampshire,  in  Wheeler  «. 
Patterson,  1  N.  H.  89,  and  in  Tennessee,  in  Ball  v.  Batts,  8  Humph.  225. 

But  without  impugning  the  authority  of  Lincoln  v.  Hapgood,  in 
reference  to  the  point  there  decided,  it  may  be  sufficient  to  remark 
that  the  doctrine  therein  set  forth  presents  no  such  equitable  consider- 
ations in  its  favor,  as  to  require  it  to  be  extended  to  cases  in  which  it  is 
not  directly  applicable.  Such  indeed  seems  to  have  been  the  view  of 
the  Court  of  the  State  in  which  that  case  was  decided,  in  other  instances, 
where  its  authority  was  invoked.  In  Spear  v.  Cummings,  23  Pick.  224, 
it  was  held  that  the  teacher  of  a  town  school  was  not  liable  to  an  action 
by  a  parent  for  not  instructing  his  children ;  and  in  the  opinion  delivered, 
the  Court  remarked  that  the  principle  established  in  Lincoln  v.  Hapgood, 
''is  not  applicable  to  the  case  under  consideration  and  cannot  be  relied 
on  as  a  precedent."  In  Griffin  v.  Rising,  11  Met.  339,  it  was  decided 
that  no  action  could  be  maintained  against  assessors,  by  an  individual 
who  is  liable  to  taxation,  for  their  omission  to  tax  him,  whereby  he  lost 
his  right  to  vote  at  an  election,  unless  it  be  shown  affirmatively  that 
they  omitted  to  tax  him  wilfully,  purposely,  or  with  a  design  to  deprive 
him  of  his  vote.  .  .  . 

The  defendants  therefore,  however  much  they  may  have  misjudged 
their  duty,  are  not  liable  if  they  acted  honestly.  .  .  •  Plaintiff  nonsuit. 

Sheplet,  C.  J.,  and  Tenny  and  Howard,  JJ.,  concurred. 
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40  Mich.  90 
pPrmted  anUf  as  No.  569;  Point  2  of  the  opinion.] 

1130.   FIELDS   V.  STOKLEY 
Supreme  Court  of  Pennsylvania.    1882 

99  Pa.  306 
[Plnnted  ante,  as  No.  603.] 
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1131.  MILLER  V.  HORTON 
SiTPREHE  Judicial  Court  of  Massachusetts.    1891 

152  Mom,  540,  26  N.  E.  100 

Tort  for  killing  a  horse.  Trial  in  the  Superior  Court,  without  a  jury, 
before  Blodoett,  J.,  who  allowed  a  bill  of  exceptions,  in  substance  as 
follows. 

The  defendants  admitted  that  they  killed  the  plaintiff's  horse,  and 
justified  the  act  by  showing  that,  as  selectmen  and  members  of  the  board 
of  health  of  the  town  of  Rehoboth,  they  killed  the  horse  in  that  town, 
where  the  plaintiff  resided  and  kept  the  horse;  and  that  they  did  it  in 
obedience  to  an  order,  [signed]  ..."  Levi  Stockbridge,  J.  F.  Winches- 
ter, D.  v..  Commissioners  on  Contagious  Diseases  among  Domestic 
Animals."  •  .  .  Winchester  testified,  that  he,  with  a  Dr.  Mackie,  of 
Attleborough,  examined  the  horse,  and  decided  that  it  had  the  glanders; 
that  neither  of  the  other  commissioners  examined  it;  and  that  the  fore- 
going order  was  thereupon  issued  and  s^it  to  the  defendants.  The 
defendants  testified  that,  on  receiving  the  above  order,  they  went  to 
the  plaintiff's  premises  to  kill  the  horse  described;  that  the  plaintiffs 
caused  two  veterinary  surgeons  to  come  and  examine  the  horse,  and 
they  decided  that  it  did  not  have  the  glanders  or  any  other  disease; 
that  they  then  decided  to  postpone  the  killing  until  they  could  communi- 
cate with  Winchester;  that  about  eight  days  afterwards,  in  November, 
they  again  went  to  the  plaintiff's  premises  and  killed  the  horse  in  obe- 
dience to  that  order,  the  cattle  commissioners  refusing  to  modify  it. 
This  was  all  the  justification  they  offered.  The  two  veterinary  surgeons 
also  testified,  against  the  defendant's  objection,  that  the  horse  did  not 
have  the  glanders,  or  any  other  disease. 

The  plaintiff  requested  the  Coiu't  to  rule,  as  matter  of  law,  that, 
taking  all  the  evidence  in  the  case  as  most  favorable  for  the  defendants, 
they  had  failed  to  show  that  their  action  was  authorized  by  law;  and 
that  the  statute  providing  for  the  killing  of  an  animal  affected  by  a 
contagious  disease  was  unconstitutional  and  void.  The  judge  refused 
so  to  rule,  but  foimd  as  a  fact,  if  the  evidence  of  the  two  veterinary 
surgeons  was  admissible,  that  the  horse  that  was  killed  was  not  afflicted 
with  glanders  or  any  contagious  disease.  The  judge  found  for  the 
defendants;  and  the  plaintiff  alleged  exceptions.  The  case  was  argued 
at  the  bar  in  October,  1889,  and  afterwards  was  submitted,  on  the  briefs, 
in  November,  1890,  to  all  the  judges. 

J.  Brown,  for  the  plaintiff. 

H.  J.  FvUer,  for  the  defendants. 

Houf  ES,  J.  This  is  an  action  of  Tort  for  killing  the  plaintiff's  horse. 
The  defendants  admit  the  killing,  but  justify  as  members  of  the  board 
of  health  of  the  town  of  Rehoboth,  imder  an  order  addressed  to  the 
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board  and  signed  by  two  of  the  three  commissioners  on  contagious  dis- 
eases among  domestic  animals,  appointed  under  the  St.  of  1885,  c.  378, 
and  acting  under  the  alleged  authority  of  the  St.  of  1887,  c.  252,  §  13. 
This  order  declared  that  it  was  adjudged  that  the  horse  had  the  glan- 
ders, and  that  it  was  condemned,  and  directed  the  defendants  to  cause 
it  to  be  killed.  The  judge  before  whom  the  case  was  tried  found  that 
the  horse  had  not  the  glanders,  but  declined  to  rule  that  the  defendants 
had  failed  to  make  out  their  justification,  and  found  for  the  defendants. 
The  plaintiff  excepted.  The  language  of  the  material  part  of  §  13  of 
the  Act  of  1887,  is: 

"In  all  cases  of  farcy  or  glanders,  the  commissionerB,  having  condemned  the 
animal  infected  therewith,  shall  cause  such  animal  to  be  killed  without  an  i^ 
praisal,  but  may  pay  the  owner  or  any  other  person  an  equitable  amount  for 
the  killing  and  burial  thereof." 

Taken  literally,  these  words  only  give  the  conunissioners  jurisdiction 
and  power  to  condemn  a  horse  that  really  has  the  glanders.  The  ques- 
tion is  whether  they  go  further  by  implication,  so  that,  if  a  horse  which 
has  not  the  disease  is  condemned  by  the  commissioners,  their  order  will 
protect  the  man  who  kills  it  in  a  subsequent  suit  by  the  owner  for 
compensation. 

The  main  ground  for  reading  into  the  statute  an  intent  to  make  the 
commissioners'  order  an  absolute  protection  is,  that  there  is  no  pro- 
vision for  compensation  to  the  owner  in  this  class  of  cases,  and  there- 
fore, unless  the  order  is  a  protection,  those  who  carry  it  out  will  do  so  at 
their  peril.  Such  a  construction  when  once  known  would  be  apt  to 
destroy  the  efficiency  of  the  clause,  as  few  people  could  be  found  to 
carry  out  orders  on  these  terma.  On  the  other  hand,  this  same  absence 
of  any  provision  for  compensation  to  the  owner,  even  if  not  plainly 
founded  on  the  assumption  that  only  a  worthless  thing  and  a  nuisance 
is  in  question,  still  would  be  an  equally  strong  argument  for  keeping 
to  the  literal  and  narrower  interpretation.  .  .  .  When,  as  here,  the  horse 
not  only  is  not  to  be  paid  for,  but  may  be  condemned  without  appeal 
and  killed  without  giving  the  owner  a  hearing  or  even  notice,  the 
grounds  are  very  strong  for  believing  that  the  statute  means  no  more 
than  it  says,  and  is  intended  to  authorize  the  killing  of  actually  infected 
horses  only.  If  the  commissioners  had  felt  any  doubt,  they  could  have 
had  the  horse  appraised  imder  §  12;  whether  an  action  would  have  lain 
in  that  case  we  need  not  consider. 

The  reasons  for  this  construction  seem  decisive  to  a  majority  of  the 
Court,  when  they  consider  the  grave  questions  which  would  arise  as  to 
the  constitutionality  of  the  clause  if  it  were  construed  the  other  way. 
Section  13  of  the  Act  of  1887,  by  implication,  declares  horses  with  the 
glanders  to  be  nuisances,  and  we  assume  in  favor  of  the  defendant  that 
it  may  do  so  constitutionally,  and  may  authorize  th&n  to  be  killed  with- 
out compensation  to  the  owners.    But  the  statute  does  not  declare  all 
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horses  to  be  nuisances,  and  the  question  is,  whether,  if  the  owner  of 
the  horse  denies  that  his  horse  falls  within  the  class  declared  to  be  so, 
the  Legislature  can  make  the  ex  parte  decision  of  a  board  like  this  con- 
dusive  upon  him.  That  question  is  answered  by  the  decision  in  Fisher 
V.  McGirr,  1  Gray,  1.  It  is  decided  there  that  the  owner  has  a  right  to 
be  heard,  and  farther,  that  only  a  trial  by  jury  satisfies  the  provision  of 
Art.  XII  of  the  Declaration  of  Rights,  that  no  subject  shall  be  deprived 
of  his  property  but  by  the  judgment  of  his  peers,  or  the  law  of  the 
land.  ...  Of  course  there  cannot  be  a  trial  before  a  jury  before  killing 
an  animal  supposed  to  have  a  contagious  disease,  and  we  assume  that 
the  Legislature  may  authorize  its  destruction  in  such  emergencies  with- 
out a  hearing  beforehand.  But  it  does  not  follow  that  it  can  throw  the 
loss  on  the  owner  without  a  hearing.  If  he  cannot  be  heard  before- 
hand, he  may  be  heard  afterward.  The  statute  may  provide  for  pay- 
ing him  in  case  it  should  appear  that  his  property  was  not  what  the 
Legislature  has  declared  to  be  a  nuisance,  and  may  give  him  his  hearing 
in  that  way.  If  it  does  not  do  so,  the  statute  may  leave  those  who  act 
under  it  to  proceed  at  their  peril,  and  the  owner  gets  his  hearing  in  an 
action  against  them.  An  illustration,  although  not  strictly  an  instance, 
of  the  former  mode  may  be  found  in  the  statute  authorizing  fire-wards 
or  engineers  of  fire  departments  to  order  houses  to  be  pulled  down  in 
order  to  prevent  the  spreading  of  a  fire,  and  making  the  town  answer- 
able to  the  house  owner,  except  in  certain  cases  in  which  the  house  is 
practically  worthless  because  it  would  have  been  burned  if  it  had  not 
been  destroyed.  Pub.  Sts.  c.  35,  §§  3-5.  No  doubt  the  order  would  be 
conclusive  in  its  legislative  capacity  (or  "  so  far  as  the  res  is  concerned," 
as  is  said  in  Salem  v.  Eastern  Railroad,  98  Mass.  431,  449),  that  is  to 
say,  that  the  house  should  be  pulled  down.  But  the  owner  is  preserved 
his  right  to  a  hearing  in  a  subsequent  proceeding  for  compensation.  On 
the  other  hand,  a  case  where  a  party  proceeds  at  his  peril  is  when  he 
pulls  down  a  house  for  the  same  object  without  the  authority  of  statute. 
It  is  said  that  if  the  destruction  is  necessary  he  is  not  liable*  But  by  the 
common  law  as  understood  in  this  Commonwealth,  "if  there  be  no 
necessity,  then  the  individuals  who  do  the  act  shall  be  responsible." 
Shaw,  C.  J.,  in  Taylor  v.  Plymouth,  8  Met.  462,  465  [ante,  No.  771], 
Philadelphia  v,  Scott,  81  Penn.  St.  80,  87.  See  Mitchell  t>.  Harmony, 
13  How.  115  [ante.  No.  762].  This  means  that  the  determination  of 
the  individual  is  subject  to  revision  by  a  jury  in  an  action,  and  is  not 
conclusive  on  the  owner  of  the  house.  .  .  . 

But  we  are  led  by  the  dictum  in  Salem  v.  Eastern  Railroad,  98  Mass. 
431,  to  consider  another  possible  suggestion.  It  may  be  said.  Suppose 
that  the  decision  of  the  board  is  not  conclusive  that  the  plaintiff's 
horse  had  the  glanders,  still  the  Legislature  may  consider  that  self- 
protection  requires  the  immediate  killing  of  all  horses  which  a  compe- 
tent board  deem  infected,  whether  they  are  so  or  not,  and,  if  so,  the 
innocent  horses  that  are  killed  are  a  sacrifice  to  necessary  self-protec- 
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tion,  and  need  not  be  paid  for.  In  Train  v.  Boston  Disinfecting  Co., 
144  Mass.  523,  it  was  held  that  all  imported  rags  might  be  required  to 
be  put  through  a  disinf ectiag  process  at  the  expense  of  the  owner.  Of 
course,  the  order  did  not  mean  that  the  Legislature  or  board  of  health 
declared  all  imported  rags  to  be  infected,  but  simply  that  the  danger  was 
too  great  to  risk  an  attempt  at  discrimination.  If  the  legislature  could 
throw  the  burden  on  owners  of  innocent  rags  in  that  case,  why  could  it 
not  throw  the  biurden  on  the  owners  of  innocent  horses  in  this?  If  it 
could  order  all  rags  to  be  disinfected,  why  might  it  not  have  ordered 
such  rags  to  be  disinfected  as  a  board  of  three  should  determine,  sum- 
marily, and  without  notice  or  appeal?  The  latter  provision  would  have 
been  more  favorable  to  owners,  as  they  would  have  had  a  chance  at 
least  of  escaping  the  bmrden,  and  it  would  stand  on  the  same  ground  as 
the  severer  law.  The  answer,  or  a  part  of  it,  is  this.  Whether  the  mo- 
tives of  the  Legislature  are  the  same  or  not  in  the  two  cases  supposed,  it 
declares  different  things  to  be  dangerous  and  nuisances  unless  disin- 
fected. In  the  one  it  declares  all  imported  rags  to  be  so,  in  the  other, 
only  all  infected  rags.  Within  limits  it  may  thus  enlarge  or  dimini.sh 
the  niunber  of  things  to  be  deemed  nuisances  by  the  law,  and  Courts 
cannot  inquire  why  it  includes  certain  property,  and  whether  the  motive 
was  to  avoid  an  investigation.  But  wherever  it  draws  the  Une,  an  owner 
has  a  right  to  a  hearing  on  the  question  whether  his  property  falls 
within  it,  and  this  right  is  not  destroyed  by  the  fact  that  the  line 
might  have  been  drawn  so  differently  as  imquestionably  to  include  that 
property.  .  .  . 

Still  it  may  be  asked.  If  self-protection  required  the  act,  why  should 
not  the  owner  bear  the  loss?  It  may  be  answered,  that  self-protection 
does  not  require  all  that  is  believed  to  be  necessary  to  that  end,  nor 
even  all  that  reasonably  is  believed  to  be  necessary  to  that  end.  It 
only  requires  what  is  actually  necessary.  It  would  seem  doubtful,  at 
least,  whether  actual  necessity  ought  not  to  be  the  limit,  when  the  ques- 
tion arises  under  the  Constitution  between  the  public  and  an  individual. 
Such  seems  to  be  the  law  as  between  private  parties  in  this  Common- 
wealth in  the  case  of  fires,  as  we  have  seen.  It  could  not  be  assumed  as  a 
general  principle,  without  discussion,  that  even  necessity  would  exon- 
erate a  party  from  dvil  liability  for  a  loss  inflicted  knowingly  upon  an 
innocent  person,  who  neither  by  his  person  nor  by  his  property  threat- 
ens any  harm  to  the  defendant.  It  has  been  thought  by  great  lawyers 
that  a  man  cannot  shift  his  misfortunes  upon  his  neighbor's  shoulders 
in  that  way  when  it  is  a  question  of  damages,  althou^  his  act  may  be 
one  for  which  he  would  not  be  punished.  Gilbert  v.  Stone,  Aleyn,  35 
[ante,  No.  780],  Scott  v.  Shepherd,  2  W.  Bl.  892,  896  [ante,  No.  7821. 
See  Fairbanks  v.  Snow,  145  Mass.  153,  155.  Upon  this  we  express 
no  opinion.  It  is  enough  to  say,  that  in  this  case  actual  neces- 
sity required  the  destruction  only  of  infected  horses,  and  that  was  all 
that  the  Legislature  purported  to  authorize.  .  •  • 
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For  these  reasons,  the  literal,  and  as  we  think  the  true  construction  of 
§  13,  seems  to  us  the  only  safe  one  to  adopt,  and  accordingly  we  are  of 
opinion  that  the  authority  and  jurisdiction  of  the  commissioners  to 
condemn  the  plaintiff's  horse  under  §  13  was  conditional  upon  its 
actually  having  the  glanders.  .  .  .    Exceptions  sustained. 

Deyens,  J.  I  am  imable  to  concur  in  the  opinion  of  the  majority  of 
the  Court  in  the  narrow  and  limited  construction  which  they  give  to  §  13 
of  chapter  252  of  the  Acts  of  1887,  or  in  the  view  expressed  of  its  con- 
stitutionality if  otherwise  construed.  .  .  .  The  constitutionality  of  the 
act  must,  therefore,  be  discussed. 

The  distinction  between  the  exercise  of  the  right  of  eminent  domain 
and  the  power  to  make  police  regulations,  by  virtue  of  which  the  uses 
of  property  may  be  limited  and  controlled  to  the  pecuniary  disadvantage 
of  the  owner,  or  even  property  itself  destroyed,  is  well  recognized. 
Where  property  is  appropriated  to  the  public  use,  provision  must  be 
made  for  compensation  to  the  owner.  Declaration  of  Rights,  Article 
X.  But  laws  passed  in  the  lawful  exercise  of  the  police  power  are  not 
made  unconstitutional  because  no  provision  is  made  for  compensation 
to  the  individual  whose  property  may  be  affected  thereby.  They  are 
passed  for  the  protection  of  the  conununity  against  the  ravages  of  fire, 
the  spreading  of  pestilence,  and  the  prevention  of  other  serious  calami- 
ties; and  such  property  is  not  taken  for  any  use  by  the  public,  within 
the  meaning  of  the  Constitution.  The  regulations  in  regard  to  quar- 
antine, health,  fire,  and  the  laws  for  the  abatement  of  existing  and 
preservation  of  threatened  nuisances,  are  instances  of  the  exercise  of 
this  power.  Bancroft  v.  Cambridge,  126  Mass.  438,  and  authorities 
cited.  Their  validity  rests  upon  the  necessity  of  providing  for  the  public 
safety,  and  the  individual  is  presumed  to  be  compensated  by  the  bene- 
fit which  such  regulations  confer  upon  the  community  of  which  he  is  a 
member,  or  by  which  his  property  is  protected.  It  is  for  the  Legis- 
lature ordinarily  to  determine  how,  when,  and  through  whom  this 
police  power  is  to  be  exercised,  and  all  rights  of  property  are  held 
subject  to  such  reasonable  control  as  it  may  deem  necessary  for  the 
prevention  of  injury  to  the  rights  of  others,  or  for  the  protection  of 
the  public  health  and  welfare.  ...  It  was  for  the  Legislature  to  deter- 
mine a  particular  disease  to  be  such  that  the  existence  of  the  animal 
would  be  dangerous  to  public  health;  and  the  authorities  are  numer- 
ous and  decisive,  that  for  injuries  to  or  diminution  of  value  of  property 
by  reason  of  the  operation  of  a  police  regulation  the  owner  is  not  en- 
titled to  demand  compensation.  Baker  v.  Boston,  12  Pick.  184.  Bel- 
cher V.  Fairar,  8  Allen,  325.  Bergin  «.  Hayward,  102  Mass.  414.  Salem 
V.  Eastern  Railroad,  98  Mass.  431.    Taunton  v.  Taylor,  116  Mass.  254. 

In  regard  to  the  plaintiff's  second  contention  ...  as  I  am  of  opinion 
that  the  decision  of  the  commissioners  is  conclusive,  and  can  lawfully 
be  made  conclusive  by  the  Legislature,  it  would  be  preferable  to  state 
briefly  the  reasons  for  this  view.    The  most  frequent  application  of  the 
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police  power  is  in  the  abatement  of  nuisances  by  the  intervention  of 
boards  of  health  and  similar  tribunals.  .  .  .  Powers  to  determine 
whether  these  objects  should  be  remov^  or  destroyed  are  undoubtedly 
very  high  powers,  and  they  must  of  necessity  be  confided  to  boards  of 
administration  in  order  that  the  public  safety  may  be  guarded.  Al- 
though of  a  quasi  judicial  nature,  they  must  be  exercised  often  without 
the  delays  which  necessarily  attend  formal  notices  and  formal  trials; 
and  where  adjudications  are  fairly  and  honestly  made,  even  if  mis- 
takes may  sometimes  occur,  they  should  be  held  conclusive,  so  far  as 
the  res  with  which  they  deal  is  concerned.  Certainly  no  one  would 
volimtarily  undertake  the  heavy  responsibiUties  of  a  board  of  health,  or, 
as  in  the  case  at  bar,  of  the  cattle  commissioners,  if  they  were  to  be  made 
responsible  in  damages  for  errors  of  judgment  which  they  might  conunit. 

"Their  detenxunation/'  says  Mr.  Justice  Wells,  in  speaking  of  the  proceed- 
ings of  boards  of  health,  ''of  questions  of  discretion  and  judgment  in  the  dis- 
charge of  their  duties  is  undoubtedly  in  the  nature  of  a  judicial  decision;  and, 
within  the  scope  of  the  power  conferred,  and  for  the  purposes  for  which  the 
determination  is  required  to  be  made,  it  is  conclusive.  It  is  not  to  be  impeached 
or  set  aside  for  error  or  mistake  of  judgment;  nor  to  be  reviewed  in  the  light  of 
new  or  additional  facts.  The  officer  or  board  to  whom  such  detennination  is 
confided,  and  all  those  employed  to  carry  it  into  effect,  or  who  may  have  occa- 
sion to  act  upon  it,  are  protected  by  it,  and  may  safely  rdy  upon  its  validity 
for  their  defence.  It  is  in  this  sense  that  such  adjudications  are  often  said  to 
be  conclusive  against  all  the  world;  and  they  are  so,  so  far  as  the  res  is  concerned. 
The  statute  and  the  public  exigency  are  sufficient  to  jiutify  the  omismon  of 
previous  notice,  hearing,  and  appeal."    Salem  v.  Eastern  Railroad,  98  Mass. 

40X,  ^rx*ft    .    «    * 

Applying  these  principles  to  the  case  at  bar,  they  are  decisive.  The 
Legislature  has  decided  that  a  horse  infected  with  glanders  is  so  danger- 
ous to  the  public  health,  whether  of  other  valuable  domestic  animals  or 
of  man,  that  it  should  be  destroyed  on  account  of  its  dangerous  char- 
acter, and  should  cease  to  be  entitled  to  the  usual  protection  of  property. 
It  is  not  an  objection  to  this  law  that  it  has  failed  to  provide  compen- 
sation to  the  owner,  as  the  animal  is  itself,  in  its  view,  a  nuisance  of 
serious  danger  to  the  community.  It  has  empowered  a  respectable 
tribunal,  with  powers  similar  to  those  of  a  board  of  health,  to  detomine 
whether  an  animal  is  of  the  class  described  in  the  statute.  The  exi- 
gency of  the  case  does  not  permit  (at  least,  in  the  opinion  of  the  Legis- 
lature) of  notice,  appeal,  or  other  mode  of  reviewing  the  decision  of 
such  a  tribunal.  This  appears  to  me  a  lawful  exercise  of  the  police 
power,  and  the  decision  should  be  held  conclusive,  in  order  that  the 
community  may  be  protected,  and  that  those  entrusted  with  the  exe- 
cution of  the  law  may  safely  assume  the  responsibilities  imposed  upon 
them.  ... 

I  am  authorized  to  say  that  Mr.  Justice  Charles  Allen  and  Mr. 
Justice  Knowlton  concur  in  this  opinion. 
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1132.  Ratmond  V,  Fish.  (1883.  51  Conn.  80,  07;  Action  for  oyeter  beds 
destroyed  by  order  of  the  defendant  board  of  healthy  to  prevent  a  scarlet  fever 
epideniic;  a  statute  gave  the  board  power  to  act,  but  the  neceasity  of  this 
specific  act  of  destruction  was  disputed.)  Pabk,  C.  J.  ...  It  would  seem  to 
be  absolutely  necessary  to  confer  upon  some  constituted  body  the  power  to 
decide  the  matter  conclusively,  and  to  do  it  summarily,  in  order  to  accomplish 
the  object  the  statute  has  in  view.  We  think  this  has  been  done.  We  think 
the  board  of  health  of  the  town  of  Groton  had  the  power  to  decide  conclusively, 
in  the  apparent  necessities  of  the  case,  that  the  brush  in  Pequonock  River  was 
a  nuisance,  endangering  the  life  and  health  of  the  inhabitants  of  the  village.  .  .  >. 

By  the  common  law  a  party  has  the  right  to  defend  himself  from  sjiy  assailant 
even  to  the  taking  of  life  when  necessary,  and  even  to  the  taking  of  life  when 
not  necessary  in  fact,  but  apparently  so.  If  life  may  be  protected  by  destroy- 
ing life,  when  apparently  necessary  but  not  so  in  fact,  may  not  life  be  pro- 
tected by  destroying  property  when  apparently  necessary,  though  alt^wards 
discovered  not  so  in  fact?  But  it  may  be  said  that  this  right  of  self-defence 
comes  when  the  assailed  party  seems  to  be  driven  to  the  last  extremity.-  So 
here,  the  justification  of  the  board  of  health  in  the  destruction  of  property  must 
come  in  aeemingly  extreme  cases,  where  there  is  reasonable  ground  to  believe 
that  immediate  action  is  necessary  for  the  preservation  of  the  life  and  health 
of  the  inhabitants,  and  where  there  is  reasonable  ground  to  believe  the  supposed 
nuisance  to  be  one  in  fact.  ...  It  is  expressly  found  in  the  case  that  the  board 
acted  in  good  faith  throughout  these  transactions.  .  .  . 

The  case  coming  nearest  to  the  present  one  in  its  facts  and  in  the  principles 
involved,  is  that  of  City  of  Salem  v.  Eastern  Railway  Co.,  98  Mass.  431,  in  which 
the  Court  remarks  as  follows:  **  ,  .  ,  There  are  many  cases  in  which  powers  of 
determination  and  action,  of  a  quasi-judicial  character,  are  given  to  officers 
entrusted  with  duties  of  local  or  municipal  administration,  by  which  not  only 
the  property  but  the  lives  of  individuals  may  be  affected,  and  which,  from  their 
nature,  must  be  exercised,  finally  and  conclusively,  without  a  hearing,  or  even 
notice  to  the  parties  who  may  be  affected.  Of  this  class  are  the  authority  of 
fire-wardens  or  other  officers  to  direct  buildings  to  be  demolished  to  prevent 
the  spreading  of  fires;  of  magistrates  to  require  aid,  and  to  use  force,  armed 
or  otherwise,  to  suppress  tumults;  of  the  mayor  or  other  officers  to  call  out  the 
military  force  for  the  like  purpose.  .  .  .  We  think  these  principles  apply  to  the 
proceedings  of  a  board  of  health.  Their  determination  of  questions  of  dis- 
cretion and  judgment  in  the  discharge  of  their  duties  is  undoubtedly  in  the 
nature  of  a  judicial  decision;  and  within  the  scope  of  the  powers  conferred, 
and  for  the  purpose  for  which  the  determination  is  required  to  be  made,  it  is 
conclusive.  It  is  not  to  be  impeached  or  set  aside  for  errors  or  mistake  of 
judgment;  nor  to  be  viewed  in  the  light  of  new  or  additional  facts.  The  officers 
or  board  to  whom  such  determination  is  confided,  and  all  those  employed  to 
carry  it  into  effect,  or  who  may  have  occasion  to  act  upon  it,  are  protected  by 
it,  and  may  safely  rely  upon  its  validity  for  their  defence." 

1133.  Peabson  v.  Zehr.  (1891.  138  HI.  48,  51;  action  against  a  board 
of  live  stock  conmiissioners  for  destroying  the  plaintiff's  horses  as  having  glan- 
ders; the  fact  of  the  horses'  disease  was  disputed.)  Baker,  J.  ...  It  is  to  be 
borne  in  mind  that  the  Act  of  1885  makes  no  provision  for  compensation  for 
animals  killed  by  mistidce,  and  which  are  not  diseased  with  a  contagious  or  in- 
fectious disease,  or  for  paying  the  value  of  animals  slaughtered  upon  an  eiTone< 
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ous  fiuppodtion  that  they  had  been  exposed  to  such  disease;  and  also  makes  no 
provision  for  a  suit  or  proceeding  whereiii,  after  proper  notice  to  the  owner  of 
domestic  animals  supposed  to  be  stricken  with  a  contagious  or  infectious  malady 
and  an  opportunity  afforded  him  to  be  heard  and  to  introduce  his  witnesses, 
there  can  be  a  judicial  ascertainment  of  the  fact  of  the  existence  or  non-existenoe 
of  such  disease  or  of  exposure  thereto;  and  that  there  is  no  pretence  here  of 
any  such  ascertainment  of  the  fact  or  facts.  To  permit  the  commisBioners  to 
determine,  ex  parte,  that  some  of  the  horses  had  the  glanders  and  that  the 
others  had  been  exposed  thereto,  and  to  hold  that  determination  a  justification 
for  slaughtering  the  horses,  without  imposing  upon  appellants  the  burden  of 
establishing  affirmatively  the  actual  existence  of  such  disease  and  such  exposure, 
would  not  be  a  valid  exercise  of  the  police  power  of  the  State,  but  would  be  a 
palpable  violation  of  the  ocHistitutional  provision  that  no  person  shall  be  de- 
prived of  property  without  due  process  of  law.  In  the  late  case  of  Miller  o. 
Horton  et  al.,  152  Mass.  540  [supra,  No.  1131],  it  was  held  by  the  Supreme 
Judicial  Ckmrt  of  Massachusetts  that  under  a  statute  of  that  State  providing 
that  ''in  all  cases  of  farcy  or  glanders,  the  oommissionerB,  having  condemned 
the  animal  infected  therewith,  shall  cause  such  animal  to  be  killed,  without 
appraisement,"  the  order  of  the  oommissionerB  affords  no  defence  to  an  action 
by  the  owner,  for  compensation,  against  those  who  executed  it,  unless  the  animal 
killed  is  in  fact  infected  with  farcy  or  glanders.  We  think  there  was  no  error 
in  sustaining  the  demurrer  to  the  additional  plea. 

1134.  Valentine  v.  Englbwood.  (1906.  76  N.  J.  L.  509,  517.)  Swatzb, 
J.  .  .  .  The  exemption  of  officers  from  liability  extends  only  to  matters  in 
which  they  have  jurisdiction  under  the  statutes;  and  it  may  be  said  that  the 
board  of  health  has  no  jurisdiction  unless  a  cause  of  disease  actually  exists. 
This  view  is  too  narrow.  The  principle  which  was  adopted  by  this  court,  and 
vindicated  in  an  able  opinion  of  Chief  Justice  Beaslet  in  Grove  v.  Van^Duyn, 
15  Vroom,  654,  is  applicable.  It  is  enough  if  the  matter  is  colorably,  though  not 
really,  within  their  jurisdiction.  A  different  view  has  been  expressed  in  Massa- 
chusetts. Miller  v,  Horton,  152  Mass.  540  [supra,  No.  1131],  which  was  fol- 
lowed in  Pearson  v.  Zehr,  138  HI.  48  [supra,  No.  1133],  and  in  Lowe  v.  Conroy, 
120  Wis.  151.  The  reasons  are  well  stated  by  Mr.  Justice  Holmes,  but  are 
combated  with  equal  force  by  Justice  Devenb,  and  the  case  is  weakened  as  an 
authority  by  the  fact  that  it  was  decided  by  a  bare  majority  of  the  Court. 

Upon  principle,  we  cannot  distinguiflh  the  case  from  those  above  cited,  wiiere 
administrative  officers  were  held  exempt  when  called  upon  to  act  judicially. 
If  a  postmaster-general,  or  a  postmaster  or  a  collector  of  a  port,  or  an  assessor 
of  taxes,  are  to  be  inunime  when  their  error  in  judgment  causes  the  loss  of 
another's  liberty  or  prc^)erty,  we  tiiink  a  board  of  health  is  entitled  to  a  like 
immunity.  A  justice  of  the  peace  is  immune  if  he  acts  in  a  matter  colorably 
within  his  jurisdiction.  The  underlying  reason  is  not  the  judicial  character 
of  the  officer,  but  the  judicial  character  of  the  ad,  and  the  public  necessity  that 
public  agents,  engaged  in  the  performance  of  a  public  duty  in  obedience  to  the 
command  of  a  statute,  should  not  suffer  personally  for  an  error  of  judgment 
which  the  wisest  and  most  circumspect  cannot  avmd.  .  .  . 

The  case  may,  however,  be  looked  at  in  another  light.  The  board  of  health 
IS  acting  for  the  public  in  the  exercise  of  the  police  power  of  the  State.  For 
an  eiTor  in  the  exercise  of  that  power,  no  doubt  the  State  ought  to  answer. 
Just  as  in  an  action  for  malicious  prosecutioni  the  principal  who  instigates  the 
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profleoution  may  be  held,  although  the  justioe  and  the  ooostable  are  immune, 
so  in  a  case  of  an  error  m  judgment  by  the  board  of  health,  it  is  the  State  which 
ought  to  answer  for  the  default  of  its  agent  acting  in  obedience  to  its  statutory 
conunand.  The  State  does  not,  it  is  true,  answer  in  an  ordinary  action  at  law 
in  this  or  any  other  case,  but  there  is  the  same  remedy  in  all  cases  —  an  appeal 
to  the  justice  of  the  State. 


Topic  2.    Military  Officers 

1136.   WALL  t.  McNAMARA 

Nisi  Prius.    1779 

1  T,  R,  537,  noU 

An  action  brought  by  the  plaintiff,  as  Captain  in  the  African  corps, 
against  the  defendant,  as  Lieutenant-Governor  of  Senegambia,  for 
imprisoning  him  for  nine  months  at  Gambia  in  Africa.  The  defendant 
plc»aded  the  general  issue,  intending  to  justify  the  imprisonment  under 
the  mutiny  act  for  disobedience  of  orders.  At  the  trial  it  appeared  that 
the  imprisonment,  which  at  first  was  legal,  namely,  for  leaving  his  post 
without  leave  from  his  superior  officer,  though  in  a  bad  state  of  health, 
was  aggravated  with  many  circumstances  of  cruelty. 

Lord  Mansfield,  in  summing  up  to  the  jury,  said,  ''In  trying  the 
legality  of  acts  done  by  military  officers  in  the  exercise  of  their  duty, 
particularly  beyond  the  seas,  where  cases  may  occur  without  the  possi- 
bility of  appUcation  for  proper  advice,  great  latitude  ought  to  be  allowed, 
and  they  ought  not  to  suffer  for  a  slip  of  form,  if  their  intention  appears 
by  the  evidence  to  have  been  upright.  It  is  the  same  as  when  complaints 
are  brought  against  inferior  civil  magistrates,  such  as  justices  of  the 
peace,  for  acts  done  by  them  in  the  exercise  of  their  civil  duty.  There 
the  principal  inquiry  to  be  made,  by  a  court  of  justice,  is,  how  the  heart 
stood?  And  if  there  appears  to  be  nothing  wrong  there,  great  latitude 
will  be  allowed  for  misapprehension  or  mistake.  But  on  the  other  hand, 
if  the  heart  is  wrong,  if  cruelty,  maUce,  and  oppression,  appear  to  have 
occasioned  or  aggravated  the  imprisonment  or  other  injury  complained 
of,  they  shall  not  cover  themselves  with  the  thin  veil  of  legal  forms,  nor 
escape,  under  the  cover  of  a  justification  the  most  technically  regular, 
from  that  punishment  which  it  is  your  province  and  your  duty  to  inffict 
on  so  scandalous  an  abuse  of  public  trust. 

''It  is  admitted  that  the  plaintiff  was  to  blame  in  leaving  his  post.  But 
there  was  no  enemy  —  no  mutiny  —  no  danger  —  His  health  was 
declining,  and  he  trusted  to  the  benevolence  of  the  defendant  to  con- 
sider the  circumstances  under  which  he  acted.  But  supposing  it  to 
have  been  the  defendant's  duty  to  call  him  to  a  military  account  for 
his  misconduct,  what  apology  is  there  for  denying  him  the  use  of  the 
common  air  in  a  sultry  climate,  and  shutting  him  up  in  a  gloomy  prison, 
where  there  was  no  possibility  of  bringing  him  to  a  trial  for  several 
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months,  there  not  being  a  sufficient  number  of  officers  to  form  a  court- 
martial?  These  circumstances,  independent  of  the  direct  evidence  of 
malice,  as  sworn  to  by  one  of  the  witnesses,  are  sufficient  for  you  to 
presume  a  bad  malignant  motive  in  the  defendant,  which  would  de- 
stroy his  justification,  had  it  even  been  within  the  powers  delegated  to 
the  defendant  hy  his  commission.".  .  . 
Verdict  for  the  plaintiff,  damages  10002. 

1137.   DAWKINS  t;.  LORD  PAULET 

Queen's  Bench.    1869 
L.  R.  5  Q.  B.  04 

First  count,  that  the  plaintiff  was  an  officer  and  a  lieutenant-colonel 
in  the  army,  and  held  her  Majesty's  commission  as  captain  in  her 
Majesty's  regiment  of  Coldstream  Guards,  and  was  entitled  to  certain 
emoluments  in  respect  thereof,  and  the  defendant  falsely  and  mali- 
ciously wrote  and  published  of  and  concerning  the  plaintiff;  and  of  and 
concerning  him  as  such  officer  and  captain  as  aforesaid,  in  the  form  of  a 
letter  in  the  words  following,  that  is  to  say:  —  "Sir,  —  I  have  the 
honour  to  forward  a  letter  from  Lieutenant-Colonel  Dawkins,  Cold- 
stream Guards,  complaining  of  an  order  which  I  considered  it  necessary 
to  give  in  consequence  of  his  incompetence  in  the  field  and  of  his  unfit- 
ness to  conduct  the  business  of  a  battalion  in  barracks,  and  to  request 
that  his  conduct  may  be  referred  for  investigation  by  a  court  of  inquiry. 
...  I  submit  that  an  officer  who  has  shown  such  want  of  judgment, 
tact,  and  temper,  is  not  fit  to  be  intrusted  with  the  responsibility  and 
charge  of  a  command."  Whereby  the  plaintiff  lost  the  value  of  his 
said  commission,  and  was  compelled  to  leave  his  regiment,  and  was 
deprived  of  the  emoluments  .  .  .  and  was  and  is  otherwise  greatly 
injured  and  damnified.  ... 

Second  plea,  that  the  defendant  was  an  officer  in  her  Majesty's 
army  on  full  pay,  holding  the  public  office  or  appointment  of  major- 
general  conmianding  the  brigade  of  foot  guards,  of  which  brigade  the 
regiment  of  Coldstream  Guards  formed  part,  and  as  such  officer  and 
major-general  the  defendant  was  the  superior  military  officer  of  the 
plaintiff,  and  the  plaintiff  was  under  his  conunand.  .  .  .  And  thereupon 
the  defendant,  in  his  capacity  of  major-general  commanding,  .  .  .  made 
certain  reports  in  writing  .  .  .  with  respect  to  the  plaintiff's  conduct  as 
such  officer  as  aforesaid.  .  .  .  Demurrer,  and  joinder. 

June  1.  Sir  R.  P.  Collier,  A,  0»  (Dowdeswell,  Q.  C,  and  Archibaidf 
with  him),  in  support  of  the  demurrer.  .  .  . 

A.  S.  HiU,  Q.  C,  {HoU  with  him,)  for  the  plaintiff.  .  .  . 

Dec.  13.  The  following  judgments  were  delivered:  —  Cockbuen, 
C.  J.  This  is  an  action  for  libel.  ...  To  support  this  demurrer,  it  is 
necessary  to  maintain  that  in  all  matters  relating  to  military  authority 
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and  discipline  a  subordinate  officer  is,  so  far  as  civil  redress  is  concerned, 
entirely  at  the  mercy  of  his  superior;  that  the  latter  may  institute 
proceedings  against  him,  without  right  or  reason,  on  charges  which  he 
knows  to  be  unfounded,  may,  under  the  disguise  of  duty,  write  concern- 
ing him  that  which  he  knows  to  be  false  and  may  thus  bring  upon  him 
consequences  the  most  disastrous,  without  the  party  injured  being 
entitled  to  redress  in  a  court  of  law.  While  I  fully  agree  that  acts  done 
in  the  honest  exercise  of  military  authority  are  ^itirely  privileged,  I 
confess  that  I  am  not  prepared  to  arrive  at  a  conclusion  so  startling 
and  apparently  unjust  as  that,  if  the  opportunity  it  affords  is  inten- 
tionally abused  for  the  purposes  of  injury  and  wrong,  no  redress  is  to 
be  had  by  a  sufferer  in  a  court  of  law.  .  .  . 

It  is  argued  that,  independently  of  authority,  as  a  matter  of  public 
policy,  an  action  of  this  nature  ought  not  to  be  allowed;  and  that,  as 
in  the  case  of  judges,  jurors,  and  witnesses,  acting  in  the  administration 
of  justice,  an  absolute  immunity  is  afforded,  however  imrighteous 
may  have  been  their  acts,  however  malicious  and  sinister  their  motives; 
so,  by  analogy,  and  on  like  grounds  of  public  policy,  superior  officers 
in  military  or  naval  command  ought  to  enjoy  entire  immunity  in  re- 
spect of  acts,  however  unjust  and  malicious,  done  by  them  in  the  exer- 
cise of  their  authority.  The  argument  cannot  be  put  more  forcibly  than 
it  is  presented  in  the  reasoning  of  Lord  Mansfield,  in  Sutton  v.  John- 
stone, 1  T.  R.  544.  In  substance  it  comes  to  this:  ''  It  is  essential  to 
the  efficiency  of  an  army  that  discipline  should  be  upheld;  that  obe- 
dience to  orders  however  desperate  and  peremptory  should  be  enforced; 
.that  the  energy  of  commanding  officers  in  giving  such  orders,  in  cases 
of  trying  emergency,  and  enforcing  obedience  of  orders  and  observance 
of  discipline,  by  bringing  those  guilty  of  disobedience  of  orders  or  of 
breach  of  discipline  to  punishment  according  to  military  law,  should 
not  be  crippled  by  the  apprehension  of  vexatious  action;  more  espec- 
ially as  juries  by  whom  such  actions  would  have  to  be  decided  are 
incompetent  to  form  a  judgment  on  matters  of  a  military  or  naval 
character,  and  might  adopt  conclusions  different  from  those  at  which  a 
professional  tribunal,  alone  fitted  to  decide  on  such  a  matter,  might 
arrive;  and  that  if  any  of  those  who  have  voluntarily  submitted  them- 
selves to  military  law  should  suffer  injustice  or  oppression  at  the  hands 
of  a  superior  they  must  be  content  with  such  redress  as  the  military  law 
affords."  Yielding  to  no  one  in  respect  for  an  opinion  of  Lord  Mans- 
field, I  must  say  that  this  reasoning  fails  to  bring  conviction  to  my 
mind.  ...  I  cannot  bring  myself  to  think  that  it  is  essential  to  the 
well-being  of  our  military  or  naval  force,  that  where  authority  is  inten* 
tionally  abused  for  the  purpose  of  injustice  or  oppression,  where  charges 
are  preferred  which  to  the  knowledge  of  the  party  preferring  them  are 
intentionally  unjust,  where  respresentations  are  made  which  the  party 
making  them  knows  to  be  slanderous  and  false,  the  party  injured,  whose 
professional  prospects  may  have  been  ruined  and  whose  professionai 
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reputation  may  have  been  blasted,  is  to  be  told  that  tihe  Queen's  Courts, 
in  a  country  whose  boast  it  is  that  there  is  no  wrong  without  redress, 
are  shut  to  his  just  complaint.  On  the  contrary,  I  cannot  but  bdieve 
that,  to  a  force  depending  on  voluntary  augmentation,  it  will  be  far 
more  beneficial  th|it  its  subordinate  members  shall  know  that  against 
intentional  oppression  and  manifest  wrong,  leading  to  consequences 
disastrous  to  professional  interests  or  character,  redress  may  be  found 
in  the  civil  tribunab  of  the  country. 

Neither  can  I  believe  that  a  jury,  under  the  guidance  of  a  judge, 
may  not  be  safely  intrusted  with  the  decision  of  such  questions.  .  .  . 
In  cases  of  manifest  wrong  and  proved  malicious  motives,  no  tribunal 
can  be  better  qualified  to  form  a  just  and  correct  judgment.  Nor  can 
I  admit  the  incompetency  of  juries,  when  assisted  by  professional  evi- 
dence, to  form  correct  judgments,  even  on  professional  matters.  Every 
day  special  juries  are  called  upon  to  decide  questions  turning  on  matters 
of  science  and  professional  knowledge,  foreign  to  their  ordinary  avoca- 
tions, among  others  questions  of  navigation  and  nautical  skill,  and  their 
decisions  are  on  the  whole  satisfactory.  At  all  events,  trial  by  jury  in 
matters  of  wrong  between  man  and  man  is  an  essential  part  of  our  judi- 
cial system,  and,  as  it  appears  to  me,  the  question  of  the  compet^icy  or 
incompetency  of  the  tribunal  cannot  be  admitted  as  an  element  in  our 
decision  of  the  present  question. 

Neither,  I  must  say,  do  I  feel  the  force  of  the  argument  that  an  indi- 
vidual, on  becoming  a  soldier,  consents,  in  case  of  being  driven  from 
the  army  or  suffering  other  wrong  by  tiie  dishonest  exercise  of  superior 
authority,  to  be  subject  to  and  abide  by  the  military  law  alone.  .  .  . 

I  think  the  question  of  policy  more  than  doubtful,  for  the  reasons  I 
have  given,  —  though,  after  the  reasoning  of  Lord  Mansfield,  the 
ruUng  of  WiLLES,  J.,  and  the  opinion  of  my  learned  Brothers,  from  whom 
I  have  the  misfortune  to  differ,  I  of  course  feel  the  utmost  diffidence  in 
my  own  views.  .  .  .  But  my  learned  Brothers,  for  reasons  they  will 
themselves  give,  have  arrived  at  a  different  conclusion,  and,  tho^fore, 
judgment  must  be  given  for  the  defendant. 

Mellor,  J.  This  case  was  argued  before  my  Lord  Chief  Justice, 
my  Brother  Lush,  the  late  Mr.  Justice  Hates,  and  myself,  in  Trinity 
Term  last,  and  the  judgment  which  I  am  about  to  deliver  was  entirely 
approved  by  my  lamented  friend,  Mr.  Justice  Hates.  I  approach  this 
subject  with  great  diffidence,  seeing  that  my  Lord  Chief  Justice  has 
arrived  at  an  essentially  different  conclusion.  .  .  . 

The  immimity  of  judges  of  the  superior  courts  was  established  to 
secure  their  independence,  and  to  prevent  them  being  harassed  by 
vexatious  actions.  .  .  .  This  absolute  privilege  is  not  confined  to  the 
administration  of  justice  in  the  superior  courts,  but  it  has  been  also 
applied  in  its  fullest  extent  to  judges  of  the  county  courts:  Scott  «. 
Stansfield,  Law  Rep.  3  Ex.  220.  Nor  is  it  indeed  confined  to  the  admin- 
istration of  justice;  for  it  is  well  established  that  members  of  Parlia- 
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ment  cannot  be  called  in  question  out  of  parliament  for  anything  they 
may  say  in  parliament  in  the  course  of  any  proceedings  in  parlia- 
ment. .  .  .  Do  not  these  reasons  of  public  policy  and  convenience 
strongly  apply  to  the  present  case?  Can  the  administrative  duties 
discharged  by  officers  of  the  army  in  the  position  of  the  defendant 
be  liable  to  be  reviewed  by  a  jury  in  an  action  at  law  without  pro- 
ducing the  greatest  mischief  and  public  inconvenience?  ...  A  special 
mode  of  redress,  for  all  officers  in  the  army  who  consider  themselves 
wrong  by  their  superior  officers  in  relation  to  the  discipline  and 
government  of  the  army,  is  expressly  provided  bylhe  articles  of  war, 
and  in  that  view  how  inconsbtent  it  would  be  that  the  judgment  of  a 
military  tribimal,  familiar  with  the  question,  should  be  liable  to  be 
reversed,  and  a  different  result  obtained  by  the  verdict  of  a  jury  in 
an  action  at  law  upon  the  very  same  facts?  .  .  .  Upon  these  con- 
siderations, and  supported  by  the  opinion  of  Lords  Mansfield  and 
Loughborough  and  that  of  other  judges,  I  come  to  the  conclusion  that 
the  present  action  will  not  he.  .  .  . 

This  view  is  confirmed  by  the  opinion  of  Willes,  J.,  in  Dawkins  v. 
Lord  Rokeby,  4  F.  &  F.  841,  upon  which  he  nonsuited  the  plaintiff  in 
an  analogous  action,  and  which,  so  far  as  I  am  aware,  was  not  afterwards 
questioned,  he  is  reported  to  have  said  as  follows:  — 

"With  respect  to  military  men,  I  beg  to  say  that  I  cannot  conceive  any- 
thing more  fatal  to  themselves,  anything  more  fatal  to  the  discipline  or  subor- 
dination of  the  army,  if  every  officer  who  considers  himself  to  have  been  slighted 
by  his  inferiors,  or  every  officer  aggrieved  by  his  superiors,  whom,  having  be- 
come a  soldier,  he  has  consented  to  submit  to,  should  seek  to  undo  their  judg- 
ment before  a  tribunal  which  must  necessarily  have  but  slight  acquaintance 
with  those  matters  upon  which  it  is  called  to  pronounce  an  opinion/' 

I  have  no  doubt  that  this  is  law,  and  that  it  is  that  which  is  most  bene- 
ficial to  the  community.  ...  I  am  therefore  of  opinion  that,  upon 
all  these  grounds,  our  judgment  must  be  for  the  defendant. 


1138.    WILKES  V.  DINSMAN 
Supreme  Court  op  the  Unfted  States.    1849 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit  Court 
of  the  United  States  for  Washington  county,  in  the  District  of  Colum- 
bia. It  was  an  action  of  trespass  vi  et  armis,  for  assault  and  battery 
and  false  imprisonment,  brought,  in  the  Circuit  Court,  by  Dinsman,  a 
marine  in  the  service  of  the  United  States,  who  served  in  the  Exploring 
Expedition,  which  was  commanded  by  Wilkes.  .  .  .  The  jury  found  a 
verdict  of  guilty,  and  assessed  the  damages  of  the  plaintiff  at  five  hun- 
dred dollars.  ... 
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Plaintiff  gave  evidence,  further  tending  to  prove  that  he  embarked, 
under  orders  as  a  private  in  said  marine  corps,  in  the  United  States 
Exploring  Expedition,  which  sailed  from  the  United  States  on  or  about 
the  18th  day  of  August,  A.  D.,  1838,  under  the  command  of  the  defend- 
ant, who  was  a  lieutenant  in  the  navy  of  the  United  States;  that 
afterwards,  while  the  United  States  ship  Vincennes,  one  of  the  vessels 
of  the  said  expedition,  was  at  the  island  of  Oahu,  one  of  the  Sandwich 
Islands,  .  .  .  the  respective  terms  of  service  of  Samuel  Pensyl,  Philip 
Baab,  George  Smith,  and  Samuel  Dinsman,  ''private  marines,"  then 
serving  on  board  the  United  States  ship  Vincennes,  having  fully  expired 
on  the  16th  day  of  November,  1840,  the  said  Wilkes  did  refuse  to  give 
said  marines  their  discharge,  in  conformity  with  the  terms  of  their 
enlistment;  that  upon  said  marines  declining  to  do  further  duty,  the 
said  Wilkes  did  cause  them,  on  or  about  the  16th  of  November,  1840, 
to  be  put  in  double  irons.  .  .  .  That  on  the  4th  of  December,  he,  the 
said  Wilkes,  had  the  said  Samuel  Pensyl,  Philip  Baab,  and  Samuel 
Dinsman  seized  up  in  the  gangway,  and  inflicted  on  them  one  dozen 
lashes  each;  that  he  again  confined  them;  that  on  the  7th  of  the  same 
month,  he  had  inflicted  on  them  another  dozen  lashes  each;  that  after 
this  system  of  lashing  and  confinement,  for  the  preservation  of  their 
lives,  the  said  marines  were  compelled,  against  the  terms  of  their  en- 
listment and  against  their  free  will,  to  do  duty  in  the  squadron,  under 
the  command  of  said  Wilkes.  ... 

Mr.  Bradley,  for  plaintiff  in  error.  ...  1.  The  question  of  detention 
is  within  the  discretion  of  the  commander,  and  imports  a  justification. 
If  not  conclusive,  it  is  prima  facie,  and  the  burden  of  proof  was  on  the 
plaintiff  to  impeach  it,  and  aver  and  prove  malice.  .  .  .  The  chastise- 
ment which  was  inflicted  was  authorized  by  law.  The  opinion  of  the 
court  below  would  destroy  all  discipline  in  the  navy.  ...  2.  The  Act 
of  1837  necessarily  gave  the  commanding  oj£cer  a  discretion  to  judge 
whether  or  not  the  interests  of  the  service  required  the  detention  of 
Dinsman.  If  the  jury  were  satisfied  that  he  deemed  it  expedient  to  do 
so,  it  was  enough.   The  law  protected  him  unless  malice  was  shown.  .  .  . 

Mr.  May,  for  defendant  in  error.  ...  1.  If  the  master  inflicts  an 
unusual  pimishment,  he  is  responsible.  It  is  very  doubtful  whether  he 
can  lawfully  confine  a  seaman  in  a  foreign  jail.  The  eighth  article  of 
the  Constitution  of  the  United  States  says  that  cruel  and  unusual  pun- 
ishment shall  not  be  inflicted;  and  the  question  whether  or  not  a  pun- 
ishment is  one  of  this  forbidden  class  is  a  question  of  fact  for  a  jury.  .  .  . 
2.  The  act  of  Congress  does  not  leave  it  to  the  mere  arbitrium  of  an 
officer  whether  to  detain  a  seaman  or  not.  The  burden  of  proof  is  upon 
him,  to  show  that  the  detention  was  essential  to  the  interests  of  the 
service.  .  ..  . 

Mr.  Justice  Woodbury  delivered  the  opinion  of  the  Comt.  The 
original  action  in  this  case  was  trespass  by  a  marine  in  the  Exploring 
Expedition  against  its  commanding  officer.    It  will  be  seen,  by  the 
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statement  of  tlie  case,  that  the  injury  complained  of  was  a  punishment 
inflicted  on  the  plaintiff  by  the  defendant,  in  November,  1840,  near 
the  Sandwich  Islands,  for  disobedience  of  orders,  or  a  refusal  to  perform 
duty  when  directed.  The  plaintiff  claimed  that  the  term  for  whidi 
he  was  bound  to  serve  as  a  marine  had  then  expired;  that  the  defendant 
had  no  right  or  justification  to  detain  him  longer  on  board;  and  that, 
his  refusal  to  do  duty  longer  being  the  only  reason,  and  an  insufficient 
one,  for  punishing  him  at  all,  under  such  circumstances  he  was  entitled 
to  recover  damages  of  the  defendant  for  subjecting  him  to  receive 
twelve  lashes,  and  for  a  repetition  of  punishment  on  a  subsequent  day, 
after  another  request  and  refusal  by  him  to  obey;  and  also,  in  the 
meantime,  for  putting  him  in  irons,  and  confining  him  in  a  native  prison 
on  the  island  of  Oahu.  The  defendant  pleaded  the  general  issue.  .  .  • 
Having  ascertained  that  the  defendant  had  further  jurisdiction  over 
the  plaintiff  [after  Nov.  16,  1840],  and  it  being  admitted  that  the  latter 
refused  to  perform  his  orders,  and,  in  the  language  of  the  fourteenth 
article,  that  he  disobeyed  the  lawful  orders  of  his  superior  officer  (Stat. 
at  L.,  47),  and  this  on  an  important  subject,  and  under  circumstances 
likely  to  extend  to  many  more  of  the  crew,  and  to  end  in  mutiny  or  an 
abandonment  of  the  expedition,  if  not  suppressed  with  promptitude 
and  decisive  energy,  the  next  inquiry  is  whether  the  punishment  was 
inflicted  within  the  license  of  the  law. 

1.^  It  is  not  the  province  of  the  judiciary  to  decide  on  the  expediency 
or  humanity  of  the  law,  but  merely  its  existence  and  the  conformity  or 
non-conformity  to  it  by  the  defendant.  Where  a  private  in  the  navy, 
therefore,  is  guilty  of  any  "  scandalous  conduct,"  the  commander  is,  by 
the  third  article  of  the  laws  for  the  government  of  the  navy,  authorized 
to  inflict  on  him  twelve  lashes,  without  the  formality  of  a  court-martial. 
2  Stat,  at  L.  47.  .  .  .  In  the  discipline  of  the  merchant  service,  where 
an  act  of  disobedience  is  persisted  in,  and  endangers  the  due  subordina- 
tion of  others,  the  captain  is  justified,  not  only  in  punishing  personally, 
but  in  resorting  to  any  reasonable  measures  necessary  to  produce  sub- 
mission and  safety.  See  Cobley  v»  Fuller,  2  Woodb.  &  M.,  and  cases 
there  cited,  and  9  L#aw  Rep.  386.  .  .  .  [The  defendant's  punishment 
of  the  plaintiff  here]  app>ears  to  have  been  done  under  the  same  aspect 
of  the  case,  looking  to  the  preservation  of  sound  discipline  and  the  safe 
imprisonmentof  the  plaintiff  till  he  consented  to  return  to  his  duties.  .  .  . 

2.  The  only  remaining  consideration,  in  order  to  dispose  of  all  which 
is  left  in  any  of  the  exceptions,  is  the  competency  of  the  commander 
to  decide  on  these  various  questions  without  being  amenable  to  the 
plaintiff  in  an  action  at  law  for  any  mere  error  of  judgment  in  the 
exercise  of  his  discretion,  which  may  have  been  involuntarily  committed 
under  the  exigencies  of  the  moment.  In  order  to  settle  this  point 
correctly,  it  being  in  itself  a  very  important  one,  as  well  as  running 
through  several  of  the  exceptions,  it  will  be  necessary  to  advert  to  the 

^  [Point  1  of  the  opinion  is  concerned  with  the  principle  of  No.  738,  ante, — Ed.] 
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drcumstances  that  Captain  Wilkes  was  not  acting  here  in  a  private 
capacity  and  for  private  purposes;  but,  on  the  contrary,  the  responsible 
duties  he  was  performing  were  imposed  on  him  by  the  government  as  a 
public  officer.  ...  A  public  officer,  invested  with  certain  discretionary 
powers,  never  has  been,  and  never  should  be,  made  answerable  for  any 
injury,  when  acting  within  the  scope  of  his  authority,  and  not  influenced 
by  malice,  corruption,  or  cruelty.  (See  the  cases  hereinafter  cited.) 
Nor  can  a  mandamus  issue  to  such  an  officer,  if  he  is  intrusted  with  dis- 
cretion over  the  subject-matter.  (Paulding  v,  Decatur,  14  Pet.  497; 
Brashear  v.  Mason,  6  How.  102.)  His  position,  in  such  case,  in  many 
respects,  becomes  quasi-judicial,  and  is  not  ministerial,  as  in  several 
other  cases  of  liability  by  mere  ministerial  office's.  11  Johns.  108; 
Kendall  v.  United  States,  12  Pet.  516;  Decatur  v.  Paulding,  14  Pet.  516. 
And  it  is  well  settled  that  "all  judicial  officers,  when  acting  on  subjects 
within  their  jimsdiction,  are  exempted  from  civil  prosecution  for  their 
acts."    (Evans  t?.  Foster,  2  N.  H.  377;  14  Pet.  600,  App.) 

Especially  is  it  proper,  not  only  that  a  public  officer,  situated  like 
the  defendant,  be  invested  with  a  wide  discretion,  but  be  upheld  in  it, 
when  honestly  exercising  and  not  transcending  it,  as  to  discipline  in 
such  remote  places,  on  such  a  long  and  dangerous  cruise,  among  such 
savage  islands  and  oceans,  and  with  the  safety  of  so  many  lives  and  the 
respectability  and  honor  of  his  country's  flag  in  charge.  In  such  a 
critical  position,  his  reasons  for  action,  one  way  or  another,  are  often 
the  fruits  of  his  own  observation,  and  not  susceptible  of  technical  proof 
on  his  part.  No  review  of  his  decisions,  if  within  his  jurisdiction,  is 
conferred  by  law  on  either  courts,  or  juries,  or  subordinates,  and,  as 
this  Court  held  in  another  case,  it  sometimes  happens  that 

"a  prompt  and  unhesitating  obedience  to  orders  is  indispensable  to  the 
complete  attainment  of  the  object.  .  .  .  While  subordinate  officers  or  soldiers 
are  pausing  to  consider  whether  they  ought  to  obey,  or  are  scrupulously  weigh- 
ing the  evidence  of  the  fact  upon  which  the  commander-in-chief  exercises  the 
right  to  demand  their  services,  the  hostile  enterprise  may  be  accomplished 
without  the  means  of  resistance."   12  Wheat.  30. 

Hence,  while  an  officer  acts  within  the  limits  of  that  discretion,  the 
3ame  law  which  gives  it  to  him  will  protect  him  in  the  exercise  of  it. 

For  acts  beyond  his  jurisdiction,  or  attended  by  circumstances  of 
excessive  severity,  arising  from  ill-will,  a  depraved  disposition,  or  vin- 
dictive feeling,  he  can  claim  no  exemption,  and  should  be  allowed  none 
under  color  of  his  office,  however  elevated  or  however  humble  the  vic- 
tim. (2  Carr.  &  P.  158,  n.;  4  Taunt.  67.)  But  when  not  offending 
under  such  circumstances,  his  justification  does  not  rest  on  the  general 
ground  of  vindicating  a  trespass  in  private  life  between  those  not 
acting  officially  and  not  with  a  discretion.  Because  then,  acts  of  violence 
being  first  proved,  the  person  using  them  must  go  forward  next,  and 
show  the  moderation  or  justification  of  the  blows  used.    (2  GreenL 
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Ev.,  §  99.)  The  chief  mistake  below  was  in  looking  only  to  such  cases  as 
a  guide.  For  the  justification  rests  here  on  a  rule  of  law  entirely  differ- 
ent, though  well  settled,  and  is  that  the  acts  of  a  public  officer,  on  public 
matters,  within  his  jurisdiction,  and  where  he  has  a  discretion,  are  to 
be  presumed  legal,  till  shown  by  others  to  be  unjustifiable.  (Gidley  v. 
Palmerston,  7  Moo.  Ill;  Vanderheyden  v.  Young,  11  Johns.  (N.  Y.) 
150;  6Har.&J.  (Md.)329;  Martin  t>.  Mott,  12  Wheat.  31.)  This,  too, 
is  not  on  the  principle  merely  that  innocence  and  doing  right  are  to  be 
presumed  till  the  contrary  is  shown  (1  Greenl.,  §§  35-37) ;  but  that  the 
officer,  being  intrusted  with  a  discretion  for  public  purposes,  is  not  to 
be  punished  for  the  exercise  of  it,  unless  it  is  first  proved  against  him, 
either  that  he  exercised  the  power  confided  in  cases  without  his  juris- 
diction, or  in  a  manner  not  confided  to  him,  as  with  malice,  cruelty,  or 
wilful  oppression,  or,  in  the  words  of  Lord  Mansfield,  in  Wall  v. 
McNamara,  that  he  exercised  it  as  "if  the  heart  is  wrong"  (2  Carr. 
&  P.  158  [ante.  No.  1136]).  In  short,  it  is  not  enough  to  show  he  com- 
mitted an  error  in  judgment,  but  it  must  have  been  a  malicious  and 
wilful  error.  Harman  v.  Teppenden  et  al.,  1  East,  562,  565,  n.  ...  In 
this  Couirt,  like  views  were  expressed,  through  Justice  Stort,  in  Martin 
V.  Mott,  12  Wheat.  31. 

"Whenever  a  statute  gives  a  diBcretionary  power  to  any  person,  to  be  exer- 
cised by  him  upon  his  own  opinion  of  certain  facts,  it  is  a  sound  rule  of  con- 
struction that  the  statutes  constitute  him  the  sole  and  exclusive  judge  of  the 
existence  of  these  facts.  .  .  .  Every  public  officer  is  presumed  to  act  in  obedi- 
ence to  his  duty,  until  the  contrary  is  shown.'' 

Under  these  established  principles  and  precedents,  it  will  be  seen  that 
the  rulings  below  must  be  held  erroneous  whenever  the  Court  departed 
from  them,  and  required  the  defendant  (as  on  several  occasions)  to 
go  forward  and  in  the  first  instance  to  prove  detaik  rebutting  any  error 
or  excess.  ...  On  the  contrary,  as  has  been  shown,  all  his  acts  within 
the  limits  of  the  discretion  given  to  him  are  to  be  regarded  as  prima 
facie  right,  till  the  opposite  party  disprove  this  presumption.  The 
judgment  below  must  therefore  be  reversed,  and  a  venire  de  novo 
awarded,  and  the  new  trial  be  governed  by  the  principles  here  decided. 


1139.   MITCHELL  v.  HARMONY 

Supreme  Coubt  of  the  Uniied  States.   1851 

13  How.  115 

[Printed  arde,  as  No.  762.] 

1140.  Revised  Laws  of  Massachusetts.  (1902.  Ch.  211,  i  6.)  Riot 
Act.  If,  by  reason  of  the  efforts  made  by  any  two  or  more  of  said  magistrates 
or  officers  or  by  their  discretion  to  disperse  such  assembly  or  to  seize  and  secure 
the  persons  composing  the  same  who  have  refused  to  disperse,  thou^  the  num« 


790  m.    THE  EXCUSE  ELEMENT  No.  1140 

ber  remuning  may  be  less  than  twelve,  any  such  pefson  or  any  other  person 
then  present  is  killed  or  wounded,  the  magistrates  Itnd  officers,  and  all  persons 
acting  by  their  order  or  under  their  directions,  and  all  persons  acting  under  the 
provisions  of  the  two  preceding  sections,  shall  be  held  guiltless  and  fully  justi* 
fied  in  law. 

1141.  Laws  or  Illinois.  (1909.  June  10,  p.  437.)  MUUary  and  Naval 
Code.  Art.  XX,  §  11.  .  .  .  Should  any  member  of  the  National  Guard  or  Naval 
Reserve  of  Illinois,  either  an  enlisted  man  or  commissioned  officer,  while  in  the 
discharge  of  his  duty  on  active  service  in  pursuance  of  orders  from  a  superior 
authority,  take  life  or  injure  any  person  or  persons  or  propierty  in  such  discharge 
of  his  duty,  the  act  or  acts  upon  the  part  of  such  enlisted  man  or  commissioned 
officer  shall  be  deemed  to  be  justifiable  and  lawful,  and  he  shall  not  be  prose- 
cuted therefor  in  any  court  or  incur  any  civil  liabihty  by  reason  thereof. 

Topic  3.  Legislative  Officers 

1142.  Van  Vechten  Veedbr.  AhsdiUe  Immunity  in  DrfamaHon.  (Ck>liun- 
bia  Law  Review,  1910,  X,  131.)  Freedom  of  speech  is  inherent  in  the  idea  of  a 
deliberative  assembly.  .  .  .  The  essential  nature  of  such  immunity  is  shown  by 
the  fact  that  it  has  followed  parliamentary  government  in  its  progress  through- 
out the  world.  ...  In  England  this  immunity,  which  was  at  a  very  early  day 
based  upon  the  custom  of  Parliament,  has  had  a  long  and  interesting  history.^ 
It  received  formal  legislative  and  judicial  sanction  as  early  as  1399,  with  re- 
spect to  executive,*  and  in  1512  with  respect  to  judicial '  aggression,  and  in  1541 
it  appears  among  the  ''ancient  and  undoubted  rights  and  privileges,"  claimed 
by  the  Speaker  of  the  House  of  Commons  at  the  beginning  of  each  Parliament.^ 

The  Tudor  and  Stuart  Kings  strove,  nevertheless,  to  limit  both  freedom  of 
speech  and  matter  of  deliberation  in  Parliament;  the  Commons  had  to  strugi^e 
not  merely  for  latitude  of  discussion,  but  for  their  initiative  in  l^islation.    The 


^  The  need  of  protection  agunst  arbitrary  domination  is  shown  by  the  eon- 
duct  of  Edward  I  towards  Henry  Keighley,  the  spokesman  of  the  Commons  in 
the  Parliament  oi  lincoln;  of  John  of  Gaunt  towards  Peter  de  la  Mare,  the  pro- 
locutor of  the  Good  Parliament,  and  of  the  Yorkish  party  towards  the  Lancas- 
trian  Speaker,  Thomas  Thorpe,  in  1453.    Stubbs,  Const.  Hist.,  §  451. 

*  This  arose  out  of  the  condemnation  of  Sir  Thomas  Haxey  by  Richard  II 
in  1397,  for  the  introduction  of  a  bill  for  the  reduction  of  the  charges  of  the  royal 
househoM.  Rot.  Pari,  III,  339-^1;  Taswell-Langmead,  Const.  Hist.,  242- 
244.  Two  years  later,  in  the  first  year  of  the  reign  of  Richard's  successor,  the 
judgment  against  Haxey  was  twice  reversed  and  annulled  as  being  ''enoontie 
droit  et  le  curse  avoit  este  devant  en  Parlement"  —  in  the  first  iostance,  upon 
his  own  petition  by  the  King  and  Lords,  and,  again,  on  the  petition  of  the  Com- 
mons. Rot.  Pari.,  Ill,  430,  434.  The  immunity  was  thus  acknowledged  by 
the  highest  authorities  of  the  realm. 

*  In  the  case  of  Richard  Strode,  who  was  prosecuted  in  the  Stannary  Court, 
in  1512,  for  the  introduction  of  certain  bills  for  the  regulation  of  tin  mines  in 
Cornwall.  Anson,  Law  of  the  Const.,  I,  147;  Taswell-Langmead,  Const.  Hist., 
257.  This  proceeding  gave  rise  to  an  Act  condemning  as  void,  in  the  case  of  Strode 
''and  of  all  members  of  the  present  and  future  Parliament,"  legal  proceedings 
"for  any  bill,  speaking,  reasoning,  or  declaring  of  any  matter  or  matters  oonoeni- 
ing  the  Parliament,  to  be  communed  or  treated  of."   4  Hen.  VIII,  c.  8. 

*  May,  Pari.  Prac.  (120). 
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Crown  maintained,  and  the  House  denied,  that  the  Commona  were  eummoned 
merely  to  vote  such  suma  as  were  asked  of  them,  to  formulate  or  approve  legis- 
lation submitted  to  them,  or  to  give  opinions  on  matters  of  policy  in  which  they 
were  consulted.  A  standing  protest  against  the  Crown's  contention  survives  in 
the  practice,  at  the  beginning  of  every  session,  of  reading  a  bill  for  the  first  time 
before  the  King's  speech  is  considered.^  Throughout  this  period  members  whose 
speech,  in  matter  or  in  manner,  was  obnoxious  to  the  Court  were  summoned 
before  the  Council  and  committed  to  prison,  or  forbidden  to  attend  Parliament 
until  further  notice.  In  1671  Elisabeth  forbade  the  Commons  to  meddle  with 
any  matters  of  State,  except  such  as  were  propounded  to  them.  Replying,  in 
1593,  to  the  Speaker's  petition  for  the  usual  privil^es,  she  said:  ''Privilege  of 
8i)eech  is  granted,  but  you  must  know  what  privilege  you  have/  not  to  speak 
every  one  what  he  listeth,  or  what  cometh  in  his  brain  to  utter  that:  but  your 
privilege  is,  aye  or  no."  *  In  indignation  at  such  attempts  to  gag  the  House, 
Wentworth  asked  in  the  Parliament  of  1587  "whether  this  council  was  not  a 
place  lor  any  member  of  the  same,  freely  and  without  control,  by  bill  or  speech, 
to  utter  any  of  the  griefs  of  the  Commonwealth."  * 

The  contest  culminated  under  James  I,  in  the  famous  Protestation  of  the 
Commons,  December  18,  1621.  To  James'  assertion,  in  connection  with  the 
imprisonment  of  Sir  Edward  Sandys,  that  he  felt  himself  "very  free  and  able  to 
punish  any  man's  misdemeanors  in  Parliament,  as  well  during  their  sitting  as 
after,"  the  Conmions  replied  in  a  petition  claiming  freedom  of  speech  as  their 
ancient  and  undoubted  right  and  inheritance.  The  King's  rejoinder  wa9  that 
these  privileges  were  derived  from  the  grace  and  permission  of  his  ancestors  and 
himself,  since  most  of  them  had  grown  from  precedents  which  showed  rather 
toleration  than  an  inheritance.  The  Commons  thereupon  promulgated  their 
Protestation.  James  dissolved  Parliament,  tore  the  Protestation  from  the  jour- 
nals of  the  House,  and  meted  out  various  pimishments  to  the  chief  offenders.^ 
The  last  instance  olf  a  direct  violation  of  the  privilege  was  the  imprisonment  of 
Sir  John  Eliot  and  eight  other  members  in  1620  for  seditious  speeches  in  Par- 
liament. Eliot  and  his  associates  successfuUy  resisted  the  jurisdiction  of  the 
Star  Chamber;  but  in  the  Court  of  King's  Bench,  to  which  this  case  was 
transferred,  judgment  was  rendered  against  them,  after  a  ruUng  by  the  judges 
that  the  Act  of  1512  was  a  private  Act  referring  to  Strode's  case  only.'  In  1641, 
however,  the  long  Parliament  declared  the  proceedings  in  Eliot's  case  to  have 
been  a  breach  of  the  privileges  of  the  House,  and  in  1667  the  judgment  of  the 
Court  of  King's  Bench  was  formally  reversed  by  the  House  of  Lords  on  a  writ  of 
error.*  At  the  same  session  the  Conmions  resolved  that  the  statute  of  1512  was 
of  genera]  operation,  "a  declaratory  law  of  the  ancient  and  necessary  rights  and 

^  Anson,  Law  of  the  Const.,  Pari.,  151. 

s  Prothero,  Stat,  and  Const.  Doc,  119,  125. 

*  Ibid.  123.  In  1571  Strickland,  who  had  introduced  a  bill  for  reforming  the 
Book  of  Conmion  Prayer,  was  forbidden  to  attend  Parliament.  Prothero,  119. 
Cope  was  committed  to  the  Tower  in  1587  for  suggesting  ecclesiastical  reforms; 
and  Wentworth  was  imprisoned  three  times  between  1576  and  1593  for  per- 
sisting in  discussing  subjects  imacoeptable  to  Ehzabeth.  I^Ewes,  166^  410; 
Medley,  Const.  Hist.  270. 

«  Prothero,  313,  314;   Gardiner,  Hist,  of  England,  261. 
5  Gardiner,  Hist,  of  England,  VII,  90-96,  108-119;  Forstw,  Eliot,  H,  459 
et  aeq.;  Hallam,  Const.  Hist.,  I,  412  et  %eq. 

•  Lords'  Journal,  XU,  223. 
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privileges  of  Parliament."  The  principle  embodied  in  the  claim  thus  formally 
reoogniied  s^pears  very  early  in  the  report  of  the  conference  of  1667:  "No  man 
can  make  a  doubt  but  whatever  is  once  enacted  is  lawful;  but  nothing  can 
come  into  an  act  of  Parliament  but  it  must  first  be  afl&rmed  or  propounded  by 
somebody;  so  that  if  the  act  can  wrong  nobody,  no  more  can  the  first  pro- 
pounding; the  members  must  be  as  free  as  the  Houses.  An  act  of  Parliament 
cannot  disturb  the  State;  therefore  the  debate  that  t&ads  to  it  cannot,  for  it 
must  be  propounded  and  debated  before  it  can  be  enacted."  ^  The  immunity 
was  finally  embodied  in  the  provision  of  the  Bill  of  Rights ''  that  the  freedom  and 
debates  on  proceedings  in  Parliament  ought  not  to  be  impeached  or  questioned 
in  any  Court  or  place  out  of  Parliament."  * 

In  this  country  freedom  of  legislative  discussion  has  been  quite  uniformly 
protected  by  constitutional  enactments.*  The  usual  provision  is  that  for  any 
speech  or  debate  in  either  House  a  member  shall  not  be  questioned  elaewha«; 
in  many  constitutions  the  language  is  that  speech  in  the  Legislature  can  be  the 
foundation  of  no  prosecution  or  action,  civil  or  criminal,  in  any  other  court  or 
place.  The  provisions  are  usually  confined  to  speech  and  debate,  although  oc- 
casioiuJly  the  broader  term  deliberation  is  used.^  There  is  probably  no  essen- 
tial difference  in  the  various  provisions.  .  .  . 


1143.   COFFIN  V.  COFFIN 
Supreme  Judiclll  Court  of  Massachusetts.    180S. 

4iMa88, 1 

This  action  was  originally  commenced  at  the  Court  of  Common 
Pleas  for  the  county  of  Nantucket,  to  which  both  the  parties  belong, 
October  Term,  1805.  The  declaration  is  in  case  for  slander.  .  .  .  The 
defendant,  by  leave,  pleaded  two  several  pleas  at  the  court  below:  1st. 
The  general  issue  of  not  guilty,  which  was  joined  by  the  plaintiff. 
2.  In  bar.  .  .  .  Both  these  .issues  were  found  for  the  plaintiff  at  the 
Court  of  Common  Pleas,  in  Nantucket,  and  his  damages  assessed  in 

»  Lords'  Journal,  XII,  166. 

'  1  Wm.  &  M.,  Sess.  2,  c.  2.  On  this  subject  in  general  see  also  May,  F^. 
Prac.,  96  et  seq.,  and  Redfich,  Procedure  of  House  of  Commons,  III,  42  ti  seq. 
The  provision  of  the  Bill  of  Rights  is  obviously  dedaratory.  Fielding  v.  Thomas 
(1896),  A.  C.  600.  ... 

'  Some  of  the  colonial  charters  contained  such  provisions,  and  the  Artides 
of  Confederation,  Art.  V,  par.  5,  provided  that  ''freedom  of  speech  and  debate 
in  Congress  shall  not  be  impeached  or  questioned  in  any  court  or  place  out  of 
Congress.''  At  the  present  day  the  only  State  constitutions  which  omit  specific 
provision  for  this  immunity  are  those  of  California,  Florida,  Iowa,  MiasisBippi, 
Nevada,  North  Carolina  and  South  Carolina. 

*  The  commonest  form  is  that  used  in  the  Federal  Constitution:  "For  any 
speech  or  debate  in  either  House  they  shall  not  be  questioned  in  any  other  place." 
U.  S.  Const.,  Art.  I,  sec.  6.  A  broqyder  form  is  used  in  the  Massachuaetts  Con- 
stitution: ''The  freedom  of  deliberation,  speech,  and  debate,  in  either  House  of 
the  Legislature,  is  so  essential  to  the  ri^ts  of  the  people,  that  it  cannot  be  the 
foundation  of  any  accusation  or  prosecution,  action,  or  complaint,  in  any  other 
court  or  place  whatsoever."    Art.  I,  sec.  21. 
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the  sum  of  fifteen  dollars.  From  the  judgment  rendered  below  on  this 
verdict,  both  parties  appealed  to  thb  Court,  which  is  by  law  holden  for 
the  counties  of  Suffolk  and  Nantucket,  and  the  same  issues  came  on  to 
be  tried  before  Parker,  J.,  at  the  last  November  term. 

From  the  report  of  the  judge  who  sat  in  the  trial,  it  appears  that  the 
facts  in  the  case  were  testified  to  by  Benjamin  Russell,  a  member  of 
the  House  of  Representatives,  and  were  in  substance  as  follows:  That 
in  the  session  of  the  Legislature,  June,  1805,  William  Coffin,  the  plain- 
tiff, with  whom  the  witness  had  some  acquaintance,  and  of  whose  in- 
tegrity he  had  a  high  opinion,  applied  to  him  to  move  a  resolution  in  the 
House,  authorizing  the  appointment  of  an  additional  notary  public  for 
Nantucket.  The  witness  asked  and  obtained  leave  to  lay-  on  the  table 
a  resolution  for  that  purpose.  Micajah  Coffin,  the  defendant,  rose 
in  his  seat,  and  asked  where  the  member  (meaning  the  witness)  obtained 
his  information  of  the  facts  upon  which  the  proposed  resolution  was 
founded.  In  reply,  the  witness  observed  that  his  information  came 
''from  a  respectable  gentleman  from  Nantucket."  The  resolve  passed, 
and  the  speaker  had  taken  up  some  other  business,  when  the  defendant 
crossed  the  house,  and  came  to  the  place  where  the  witness  was  stand- 
ing. ...  On  perceiving  the  plamtiff  sitting  without  the  bar,  behind  the 
speaker's  chair,  the  witness  pointed  to  him,  and  told  the  defendant 
that  was  the  gentleman  from  whom  he  received  the  information.  The 
defendant  looked  towards  him,  and  said,  ''  What,  that  convict?  "  The 
witness  was  much  surprised  at  the  expression,  and  asked  the  defendant 
what  he  meant:  he  replied,  ''Don't  thee  know  the  business  of  the 
Nantucket  bank?  "  The  witness  replied,  "Yes,  but  he  was  honorably 
acquitted."  The  defendant  then  said,  "That  did  not  make  him  the 
less  guilty,  thee  knows."  .  .  . 

The  direction  of  the  judge  to  the  jury  was  in  substance  as  follows: 
.  .  .  That  the  speaking  of  the  words  was  justifiable  under  the  clause 
of  the  Constitution  which  provides  for  the  freedom  of  speech,  deUb- 
eration,  and  debute,  in  either  House  of  the  Legislature;  that  this  was 
partly  a  question  of  law,  and  partly  of  fact;  .  .  .  that  being,  however, 
called  upon,  by  his  official  duty,  to  declare  the  law  to  the  jury,  the 
judge  gave  it  as  his  then  present  opinion  that  the  facts  proved  were  not 
such  as  would  amount  to  the  justification  contended  for  by  the  defend- 
ant; that  in  order  to  exempt  a  member  of  the  Legislature  from  the 
legal  scrutiny,  which  every  other^man  must  submit  to,  if  he  traduce 
the  character  of  another,  it  should  appear  that  the  words  charged  as 
defamatory,  were  spoken  in  the  course  of  legislative  business,  under 
the  forms  prescribed  by  the  House  for  the  conduct  of  its  members.  .  .  • 
The  jury  returned  a  verdict  against  the  defendant  for  two  thousand 
five  hundred  dollars'  damages.  A  motion  was  made  by  his  counsel  for 
a  new  trial  on  the  question  of  law  reserved  by  the  judge,  and  also  for 
the  excessiveness  of  the  damages;  and  the  action  was  continued  to 
this  term  for  a  dedsion  upon  that  motion.  .  •  • 
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Dexter  and  the  Attomey^enerdl,  BidweU,  being  of  counsel  for  the 
defendant,  and  B.  Whitman,  for  the  plaintiff. 

The  Attorney 'General.  .  .  .  The  Constitution  declares  that  "The  free- 
dom of  deliberation,  speech,  and  debate,  in  either  House  of  the  Legis- 
lature, is  so  essential  to  the  rights  of  the  people,  that  it  cannot  be  the 
foundation  of  any  accusation  or  prosecution,  action  or  complaint,  in 
any  other  court  or  place  whatsoever."  Dec.  of  Rights,  Art.  21.  .  .  . 
The  Constitution  having  thus  vested  the  house  with  the  freedom  of 
deliberation,  speech,  and  debate,  in  the  most  absolute  and  exclusive 
terms,  and  having  also  given  them  a  discretionary  control  of  the  manner 
in  which  that  freedom  shall  be  exercised,  it  results  that  they  are  the 
sole  judges  of  the  extent  of  the  privilege,  and  the  only  tribunal  to  which 
the  members  are  respK>nsible  for  any  abuse  of  it.  .  .  .  Chief  Justice. 
Is  the  privilege  confined  to  the  immediate  presence  of  the  house?  Would 
not  the  members  of  a  committee  sitting  in  a  lobby,  and  deliberating 
on  a  subject  committed  to  them  by  the  house,  be  as  much  protected  as 
if  they  were  deliberating  in  the  house?  BidweU,  Perhaps  they  would. 
.  .  .  Chief  Justice.  Would  you  extend  the  privilege  to  actions  as 
well  as  words?  Suppose,  for  instance,  one  member  should  assault  or 
beat  another  in  the  presence  of  the  house;  would  he  not  be  answerable 
in  an  action,  or  on  an  indictment,  in  a  court  of  law?  BidiveU.  Unques- 
tionably he  would.  For  it  is  the  freedom  of  deliberation,  speech,  and 
debate,  only,  and  not  of  assaulting  and  beating,  that  is  secured  by  the 
Constitution.  For  other  personal  injuries  and  abuses,  a  member  may 
be  answerable  or  indictable;  but  not  for  any' abuse  of  the  freedom  of 
deliberation,  speech,  and  debate,  in  the  house.  .  .  .  We  contend  that 
to  be  entitled  to  this  high  immunity  and  privilege,  the  member  must  be 
within  the  standing  rules  and  orders  of  the  House.  By  one  of  those 
rules  it  is  provided  that  "  No  member  shall  speak  out  of  his  place,  nor 
without  first  rising  and  addressing  the  speaker,  and  shall  sit  down  as 
soon  as  he  is  done  speaking.''  .  .  .  In  the  case  at  bar,  had  the  defendant 
spoken  the  defamatory  words  complained  of,  or  even  words  more 
slanderous,  if  such  can  be  conceived,  in  regular  and  orderly  debate, 
the  Constitution  wpuld  have  protected  him.  But  the. facts  were  alto- 
gether otherwise.  The  subject  was  not  then  under  consideration,  was 
not  before  the  house.  The  defendant  was  not  in  his  place,  did  not  ad- 
dress the  house  nor  the  speaker;  .  .  .  being  wandering  from  his  place 
and  duty,  he  forfeited,  for  the  time,  his  claim  of  privilege.  .  .  . 

Dexter  in  reply.  ...  In  the  case  before  the  Court,  it  appears  that  a 
motion  had  been  laid  on  the  table,  which  had  not  been  finally  acted 
upon.  It  was  at  the  time,  then,  a  subject  of  deliberation.  Before  the 
defendant  could  obtain  the  information  he  needed  or  wished  for  on  the 
subject,  another  subject  came  before  the  house.  He  then  took  the 
orderly  and  proper  course  to  obtain  the  information  he  had  a  right  to 
obtain.    In  this  state  of  things,  he  spoke  the  words  complained  of.  .  .  . 

Pabsons,  C.  J.  ...  In  considering  this  article  [of  the  Constitution], 
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it  appears  to  me  that  the  privilege  secured  by  it  is  not  so  much  the  privi- 
lege of  the  House,  as  an  organized  body,  as  of  each  individual  member 
composing  it,  who  is  entitled  to  this  privilege,  even  against  the  declared 
will  of  the  House.  For  he  does  not  hold  this  privilege  at  the  pleasure  of 
the  House,  but  derives  it  from  the  will  of  the  people,  expressed  in  the 
Constitution.  .  .  .  These  privileges  are  thus  secured,  not  with  the 
intention  of  protecting  the  members  against  prosecutions  for  their 
own  benefit,  but  to  support  the  rights  of  the  people,  by  enabling  their 
representatives  to  execute  the  functions  of  their  office  without  fear  of 
prosecutions,  civil  or  criminal.  .  .  . 

I  will  not  confine  it  [the  privilege]  to  delivering  an  opinion,  uttering 
a  sx)eech,  or  haranguing  in  debate;  but  will  extend  it  to  the  giving  of  a 
vote,  to  the  making  of  a  written  report,  and  to  every  other  act  resulting 
from  the  nature,  and  in  the  execution,  of  the  office.  And  I  would  define 
the  article  as  securing  to  every  member  exemption  from  prosecution 
for  everything  said  or  done  by  him,  as  a  representative,  in  the  exercise 
of  the  functions  of  that  office,  without  inquiring  whether  the  exercise 
was  regular  according  to  the  rules  of  the  House,  or  irregular  and  against 
their  rules.  I  do  not  confine  the  member  to  his  place  in  the  house;  and 
I  am  satisfied  that  there  are  cases  in  which  he  is  entitled  to  this  privilege, 
when  not  within  the  walls  of  the  representatives'  chamber.  He  cannot 
be  exercising  the  functions  of  his  office  as  member  of  a  body,  unless 
the  body  be  in  existence.  The  House  must  be  in  session,  to  enable  him 
to  claim  this  privilege;  and  it  is  in  session,  notwithstanding  occasional 
adjournments  for  short  intervals,  for  the  convenience  of  its  members. 
If  a  member,  therefore,  be  out  of  the  chamber,  sitting  in  committee, 
executing  the  commission  of  the  house,  it  appears  to  me  that  such  mem- 
ber is  within  the  reason  of  the  article,  and  ought  to  be  considered  within 
the  privilege.  The  body  of  which  he  is  a  member,  is  in  session  and 
he,  as  a  member  of  that  body,  is  in  fact  discharging  the  duties  of  his 
office.  He  ought,  therefore,  to  be  protected  from  civil  or  criminal  prose^ 
cutions  for  every  thing  said  or  done  by  him  in  the  exercise  of  his  func- 
tions, as  a  representative,  in  committee,  either  in  debating,  in  assent- 
ing to,  or  in  draughting  a  report.  .  .  . 

To  this  construction  of  the  article  it  is  objected,  that  a  private  citi- 
zen may  have  his  character  basely  defamed,  without  any  pecuniary 
recompense  or  satisfaction.  The  truth  of  the  objection  is  admitted. 
But  he  may  have  other  compensation  awarded  to  him  by  the  House, 
who  have  power,  as  a  necessary  incident,  to  demand  of  any  of  its  mem- 
bers a  retraction,  or  apology,  of  or  for  anything  he  has  said,  while  dis- 
charging the  duties  of  his  office,  either  in  the  house,  in  committee,  or 
in  a  convention  of  the  two  Houses,  on  pain  of  expulsion.  But  if  it  is 
allowed  that  the  remedy  is  inadequate,  then  a  private  benefit  must 
submit  to  the  public  good.  The  injury  to  the  reputation  of  a  private 
citizen  is  of  less  impprtance  to  the  commonwealth,  than  the  free  and 
unreserved  exercise  of  the  duties  of  a  representative,  unawed  by  the 
fear  of  legal  prosecutions.  .  .  . 
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2.  If  this  very  liberal  construction  of  the  twenty-first  article  be  just; 
if  it  be  warranted  by  its  language;  if  it  be  consonant  to  its  manifest 
intent  and  design,  —  the  question  before  the  Coujrt  lies  in  a  narrow 
compass.  Was  Coffin,  the  defendant,  in  speaking  the  defamatory  words 
executing  the  duties  of  his  office?  Or,  in  other  language,  was  he  acting 
as  a  representative?  If  he  was,  he  is  entitled  to  the  privilege  he  claims; 
if  he  was  not,  but  was  acting  as  a  private  citizen,  as  a  private  dtizen 
he  must  answer.  Upon  information  given  by  the  plaintiff  to  Russell, 
a  member,  he  had  moved  a  resolution  providing  for  the  choice  of  another 
notary  for  Nantucket;  and  on  Russell's  stating  that  his  information  was 
from  a  respectable  person  from  that  place,  the  resolution  had  passed ;  the 
House  had  proceeded  tp  other  business;  and  the  subject  matter  of  the 
resolution,  or  of  the  information,  was  not  in  fact  before  the  House.  .  .  . 
The  defendant  was  answered;  whatever  was  his  motive,  he  had  re- 
ceived the  information.  If,  upon  it,  he  intended  again  to  call  up  the 
resolution,  he  might  have  done  it.  But  no  motion  for  that  purpose  was 
ever  made.  He  then  utters  to  Russell  the  defamatory  words.  What 
part  of  his  legislative  duty  was  he  now  performing?  ...  I  cannot, 
therefore,  assign  to  the  defendant  any  other  motive  for  his  indiscreet 
language,  but  to  correct  Russell  for  giving  to  the  plaintifiF  the  appella- 
tion of  a  respectable  gentleman,  and  to  justify  the  correction  by  assert- 
ing that  an  honorable  acquittal,  by  the  verdict  of  a  jury,  is  not  evidence 
of  innocence.  It  is  not,  therefore,  possible  for  me  to  presmne  that  the 
defendant,  in  using  thus  publicly  the  defamatory  words,  even  contem- 
plated that  he  was  in  the  discharge  of  any  official  duty.  This  inquiry 
by  the  defendant,  and  his  replies,  might  have  been  made,  for  all  the 
purposes  intended  by  him,  in  State  Street,  or  in  any  other  place,  as 
well  as  in  the  representatives'  chamber;  and  it  b  not  easy  for  me  to 
conceive  that  any  language  or  conduct  of  a  representative  must  be 
considered  as  official,  merely  because  he  chooses  the  representatives' 
chamber  for  the  scene.  ...  To  consider  every  malicious  slander, 
uttered  by  a  citizen,  who  is  a  representative,  as  within  his  privilege, 
because  it  was  uttered  in  the  walls  of  the  representatives'  chamber  to 
another  member,  but  not  uttered  in  executing  his  official  duty,  would 
be  to  extend  the  privilege  farther  than  was  intended  by  the  people, 
or  than  is  consistent  with  sound  policy,  and  would  render  the  repre- 
sentatives', chamber  a  sanctuary  for  calumny  —  an  effect  which  never 
has  been,  and,  I  confidently  trust,  never  will  be,  endured  by  any  House 
of  Representatives  of  Massachusetts.  .  .  . 

I  am  convinced  after  much  consideration,  that  the  facts  pre- 
sented by  the  case  do  not  entitle  the  defendant  to  the  privil^e 
which  he  claims;  and  that,  for  this  cause,  the  verdict  ought  not  to 
be  set  aside.  .  .  . 

In  this  opinion  of  the  Chief  Justice,  the  other  Judges,  viz.,  Sedg- 
wick, Sewall,  Thatcher,  and  Parker,  severally  declared  their  full 
and  entire  concurrence. 
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1144.  KiLBOUBN  t^.  Thompson.  (1880.  103  U.  S.  168,  204;  action  against 
members  of  Congress  for  imprisonment  of  the  plaintiff  by  contempt-process.) 
Miij^ER,  J.:  .  . '.  The  case  of  Coffin  v.  Coffin  is,  perhaps,  the  most  authorita- 
tive case  in  this  country  on  the  construction  of  the  provision  in  regard  to  freedom 
of  debate  in  l^islative  bodies.  ...  It  would  be  a  narrow  view  of  the  constitu- 
tional provision  to  limit  it  to  words  spoken  in  debate.  The  reason  of  the  rule 
is  88  forcible  in  its  application  to  written  reports  presented  in  that  body  [Con- 
gress] by  its  committees,  to  resolutions  offered  (which,  though  in  writing,  must 
be  reproduced  in  speech),  and  to  the  act  of  voting,  whether  it  is  done  vocally  or 
by  passing  between  the  tellers.  In  short,  to  things  generally  done  in  a  session 
of  the  House  by  one  of  its  members  in  relation  to  the  business  before  it.  .  .  .  We 
think  the  plea  set  up  by  those  of  the  defendants  who  were  members  of  the 
House  is  a  good  defence. 

1145.  RoTAL  Aqxtarium,  etc.  Societt  V,  Parkinbon.  (1892.  L.  R.  (1892) 
1  Q.  B.  431,  442.)  Lord  Esher,  M.  R.  (referring  to  a  charge  of  immorality 
made  by  a  member  of  the  County  Council  in  a  debate  on  licensing  a  place  of 
amusement).  ...  It  was  argued,  in' the  first  place,  on  behalf  of  the  defendant, 
that  he  was  exercising  a  judicial  function  when  he  spoke  the  words  complained 
of,  and  therefore  was  entitled  to  absolute  immunity  in  respect  of  anything  he 
said.  It  is  true  that,  in  respect  of  statements  made  in  the  course  of  proceedings 
before  a  court  of  justice,  whether  by  judge,  or  counsel,  or  witnesses,  there  is  an 
absolute  immunity  from  liability  to  an  action.  The  ground  of  that  rule  is 
public  policy.  It  is  applicable  to  all  kinds  of  courts  of  justice;  but  .  .  .  this 
doctrine  has  never  been  extended  further  than  to  courts  of  justice  and  tribunals 
acting  in  a  manner  similar  to  that  in  which  such  courts  act. 

Then  can  it  be  said  that  a  meeting  of  the  county  council,  when  engaged  in 
considering  applications  for  licenses  for  music  and  dancing,  is  such  a  tribunal? 
It  is  difficult  to  say  who  are  to  be  considered  as  judges  acting  judicially  in  such 
a  case.  The  manner  in  which  the  business  of  such  a  meeting  is  conducted  does 
not  appear  to  present  any  analogy  to  a  judicial  inquiry.  Again,  there  is  another 
consideration.  It  is  argued  for  the  plaintiffs  that  this  function  of  granting 
licenses,  which  has  been  transferred  from  the  justices  to  the  county  council,  is 
not  judicial,  but  merely  administrative.  ...  In  the  case  of  duties  properly 
administrative,  such  as  that  of  granting  licenses,  their  action  was  consultative 
for  the  piupose  of  administration,  and  not  judicial.  When  such  duties  are  trans- 
ferred to  the  county  council,  what  they  do  in  respect  of  them  is  likewise  consul- 
tative for  the  purpose  of  performing  an  administrative  duty;  it  is  not  judicial. 
That  consideration  also  appears  to  me  to  show  clearly  that  the  case  does  not 
come  within  the  doctrine  of  absolute  immunity  applicable  to  tribunsJs  similar 
to  coiU*ts  of  justice. 

Then  comes  the  question  whether  this  was  a  privileged  occasion.  Where,  as 
in  this  case,  a  body  of  persons  are  engaged  in  the  performance  of  the  duty  im- 
posed upon  them,  of  deciding  a  matter  of  public  administration,  which  interests 
not  themselves,  but  the  parties  concerned  and  the  public,  it  seems  to  me  clear 
that  the  occasion  is  privileged.  Therefore,  though  what  is  s^d  amounts  to  a 
slander,  it  is  privileged,  provided  the  person  who  utters  it  is  acting  bona  fide, 
in  the  sense  that  he  is  using  the  privileged  occasion  for  the  proper  purpose  and  is 
not  abusing  it.  It  is  sometimes  said  that  he  must  be  acting  bona  fide  and  not 
maliciously;  but  I  do  not  think  that  that  way  of  expressing  the  rule  is  quite 
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exhaustive  or  correct.    I  think  the  question  is  whether  he  is  using  the  occasioa 
honestly  or  abusing  it.^ 

. • 

*  [Problems  (under  Topics  1-3  op  Sub-tttlb  VIII) : 

The  defendant  town  by  its  health  officer  took  possession  of  a  vacant  house  of 
the  plaintiff  and  used  it  as  a  smallpox  detention  hospital.  Is  the  defendant 
liable?    (1905,  Bodewig  v.  Port  Huron,  141  Mich.  564,  104  N.  W.  769.) 

The  defendant,  a  general  in  the  army,  ordered  a  seizure  of  the  plaintifTs 
cattle  for  sustenance  of  the  army  while  in  a  remote  region  and  imder  urgent 
necessity.    Was  he  privileged?    (1870,  Holmes  v.  Sheridan,  1  Dillon,  351.) 

The  defendant  was  city  health  officer,  and  found  symptoms  of  anthrax,  a 
contagious  disease,  in  the  plaintiff^s  cattle.  He  ordered  the  quarantine  of  the 
herd  and  the  destruction  of  certain  hides  and  beef.  On  the  trial,  the  jury  found 
that  cattle  were  not  in  fact  infected  and  that  the  defendant  had  no  probable 
cause  so  to  believe.    Was  he  privileged?    (1904,  Lowe  v.  Conroy,  120  Wis.  151.) 

The  plaintiff  had  a  stock  of  goods,-  including  whiskey,  in  Dakota.  A  statute 
authorized  military  commandants  to  seize  and  forfeit  any  whiskey  found  in 
Indian  country.  The  defendant,  captain  at  Fort  Seward,  seized  the  plaintiffs 
whiskey,  believing  the  locality  to  be  Indian  country,  though  it  was  not.  Was  he 
privileged?    (1877,  Bates  v.  Clark,  95  U.  S.  204.) 

The  defendants  were  a  village  board  of  health,  and  passed  and  published  an 
ordinance  forbidding  any  physician  to  act  in  a  childbirth  case  within  30  days 
after  treating  any  person  having  an  infectious  disease.  The  preamble  recited 
that  '*a  number  of  deaths  have  recently  resulted  from  the  carelessness  of  physi- 
cians'' in  such  matters,  meaning  the  plaintiff.  Plea,  that  the  defendants  made 
the  statement  as  an  official  board  in  good  faith  and  without  malice.  Was  this 
plea  good?    (1903,  Mank  v.  Brundage,  68  Oh.  St.  89.) 

Is  a  superintendent  of  schools  liable  for  the  erroneous  but  not  malicious  re- 
fusal of  a  license  of  teaching  to  a  qualified  person?  (1885»  Elmore  v,  Overton, 
104  Ind.  548.) 

The  plaintiff  was  an  army  officer;  the  defendant  was  chief  of  the  pension 
office  of  the  War  Department.  The  plaintiff  applied  to  the  President  for  a  gold 
medal  of  honor;  the  application  was  referred  to  the  defendant  for  invesrtigar 
tion  and  report.  He  reported  that  the  plaintiffs  cbdms  to  merit  were  fraudu- 
lently exaggerated  and  partly  fictitious,  and  that  the  plaintiff  never  was  an  offi- 
cer. The  report  was  printed  with  other  government  documents;  and  on  the 
application  of  one  H.  for  information  as  to  the  plaintiff,  the  defendant  handed  him 
a  copy  of  the  report;  saying  that  it  showed  the  plaintiff  to  be  a  fraud.  Was 
the  defendant  absolutely  privil^;ed?  (1904,  De  Amaud  t^.  Ainsworth,  24  D.  C. 
App.  167.) 

The  plaintiff  was  an  attorney  who  had  contracts  with  postmasters  for  the 
collection  of  back-salary  claims  against  the  government.  The  defendant,  being 
postmaster-general,  sent  a  circular  to  the  postmasters,  advising  them  not  to 
employ  any  attorney,  since  his  services  were  not  necessary  and  the  claims 
would  be  paid  on  reference  to  the  department  books.  The  plaintiff  was  in- 
jured in  his  business  by  this  circular.  Was  the  defendant  privileged?  (1895, 
Spalding  v.  Vilas,  161  U.  S.  483,  16  Sup.  631.) 

The  plaintiff  organized  a  Taxpayers'  Union,  and  petitioned  the  Common 
Coimcil  for  the  use  of  its  chamber  for  meetings.  A  resolution  granting  the  use 
was  passed.  The  defendant  mayor  vetoed  the  resolution,  and  in  his  veto  mes- 
sage made  statements  defamatory  of  the  plaintiff.  Were  they  absolutely  privi- 
le^?    (1898,  Trebilcock  v.  Anderson,  117  Mich.  39,  75  N.  W.  129.) 

The  plaintiff  was  superintendent  of  streets  of  Kansas  City,  and  the  defendant  a 
member  of  the  city  council.  On  a  question  of  privilege  raised  by  another  mem- 
ber, a  discussion  of  the  plaintiff's  official  conduct  took  place  in  the  oouncIL  The 
defendant  said,  "I  want  to  say  something,  and  I  want  the  reporteia  to  get  it. 
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The  superintendent  of  streets  is  a  downright  thief,  and  I  can  prove  it."  No 
motion  or  report  was  then  pending  in  regard  to  the  plaintiff.  Was  this  abso- 
lutely privileged?    (1894,  Callahan  v.  Ingram,  122  Mo.  355.) 

The  plaintiff's  fiunily  were  quarantined  30  days  by  the  defendant  board  of 
health  because  of  a  supposed  case  of  smallpox  in  the  family.  There  was  in  fact 
no  smallpox.  The  plaintiff  sues  for  the  loss  of  hi^  crops  caused  by  his  forced 
detention.  Are  the  defendants  liable?  (1906,  Beeks  v,  I^ckinson  Co.,  131  la. 
244.) 

The  plaintiff,  an  unmarried  woman,  was  employed  by  the  city  of  P.  to  nurse 
a  woman  patient  in  a  smallpox  quarantine  hospital.  Her  bill  for  services  being 
under  consideration  by  the  city  council,  the  defendant,  a  member,  said  "there 
was  no  smallpox  there,  and  they  were  running  nothing  but  a  danm  whore- 
house." Was  this  absolutely  privileged?  (1909,  Burch  v.  Bernard,  107  Minn. 
210.) 

The  plaintiff  was  a  publicHSchool  teacher,  and  the  defendant  was  superin- 
tendent of  schools.  In  a  report  to  the  school  board,  he  stated  that  the  plaintiff 
was  incompetent.  In  an  action  for  defamation,  the  judge  instructed  the  jury 
that  the  defendant  was  not  privileged  if  he  had  not  reasonable  ground  for  be- 
lieving the  statement  to  be  true.  Was  this  correct?  (1908,  Barry  t^.  McCollom, 
81  Conn.  293.) 

The  plaintiff  was  a  civil  engineer  having  a  waterworks  contract  with  the 
town  of  M.  A  dispute  arising,  the  town  meeting  appointed  a  committee  of 
five,  including  the  defendants,  to  investigate  and  report.  The  conmiittee's 
report  attributed  corruption  and  swindling  to  the  plaintiff  in  his  work  under  the 
contract.  It  was  read  in  the  town  meeting.  Were  the  defendants  absolutely 
privileged?    (1894,  Howland  v.  Mood,  160  Mass.  509.) 

The  plaintiff  had  presented  a  printing  bill  to  the  city  council;  pajrment  was 
refused;  the  plaintiff  sued  and  recovered  judgment.  At  a  later  meeting,  the 
president  mentioned  the  judgment  to  the  council;  but  no  motion  was  pending 
nor  yet  made.  The  defendant  immediately  rose  and  said:  ''That  man  (the  plain- 
tiff) swore  to  a  he  at  Squire  Madden's  office  in  tr3ring  this  case."  Was  this 
absolutely  privil^^ed?    (1898,  McGaw  t^.  Hamilton,  184  Pa.  108,  39  Atl.  4.) 

The  defendant  shot  and  killed  one  M.,  an  infantry  private  in  the  U.  S.  army, 
while  in  the  act  of  escaping  from  confinement  on  the  charge  of  desertion.  The 
defendant  was  a  corporal  imder  orders  to  capture  M.,  and  to  shoot  him  if  he 
refused  to  surrender.  Was  the  defendant  liable  to  suit  for  his  action?  (1900, 
Re  Fair,  100  Fed.  149.) 
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SXTB-TrriiE  (IX):   POLICIES  BEEKINa  JT7STIFICATION  IN 
nXiCESSITIES  DECLARED  BY  FIAT  OF  LEGISLATURE 

1147.    BRITISH  CAST  PLATE  MANUFACTURERS  v. 

MEREDITH 

King's  Bench.    1792 
4  T.  JR.  794 

...  At  the  trial  at  Kingston  before  Gould,  J.,  a  verdict  was  found 
for  the  plaintiffs  with  1502.  damages,  subject  to  the  opinion  of  this 
Court  on  the  following  case:  —  The  plaintiffs  were  possessed  of  the 
premises  mentioned  in  the  declaration  under  a  lease  for  95  years  from 
Christmas,  1777.  .  .  .  The  gateway  in  question,  before  the  commit- 
ting of  the  grievance,  was  of  the  height  of  12  feet  and  1  inch  from  the 
old  pavement,  with  which  the  street  in  question  had  been  formerly 
paved;  and  the  gateway  was  used  for  the  purpose  of  admitting  wagons 
into  the  yard,  loaded  with  plate-glass,  that  they  might  be  unloaded  at 
the  door  of  the  warehouses.  The  defendants,  who  acted  as  paviors 
under  the  authority  of  the  commissioners  named  in  an  act  passed  in 
the  last  session,  for  paving,  &c.  Upper  Ground  street  in  the  parish  of 
Christchurch  in  Surrey,  and  certain  other  streets,  &c.,  raised  the  pave- 
ment 2  feet  and  1  inch  higher  than  the  old  pavement.  By  sect.  13,  the 
commissioners  were  empowered  to  cause  the  said  street,  &c.  to  be 
paved,  repaired,  raised,  sunk,  or  altered,  fitc.  ...  In  order  to  admit 
carriages  as  heretofore,  it  will  be  necessary  to  take  down  the  arch  and 
heighten  the  same.  The  case  then  stated,  that  by  these  means  the 
plaintiffs  are  deprived  of  the  use  of  the  gateway  as  they  had  it  before, 
and  wagons  and  other  carriages  are  prevented  passing  to  their  ware- 
houses, and  are  obliged  to  be  unloaded  in  the  street.  .  .  . 

Garrow,  for  the  plaintiffs.  .  .  . 

Fielding,  cordray  was  stopped  by  the  Court. 

Lord  Kenton,  C.  J.  If  this  action  could  be  maintained,  every 
turnpike  Act,  paving  Act,  and  navigation  Act  would  give  rise  to  an 
infinity  of  actions.  If  the  Legislature  think  it  necessary,  as  they  do  in 
many  cases,  they  enable  the  commissioners  to  award  satisfaction  to 
the  individuals  who  happen  to  suffer.  But  if  there  be  no  such  power, 
the  parties  are  without  remedy,  provided  the  commissioners  do  not 
exceed  their  jurisdiction.  .  .  . 

BuLLER,  J.  The  question  here  is,  whether  or  not  this  action  can  be 
maintained?  And  I  am  clearly  of  opinion  that  it  cannot.  .  .  .  There  are 
many  cases  in  which  individuals  sustain  an  injury,  for  which  the  law 
gives  no  action;  for  instance,  pulling  down  houses,  or  raising  bulwarks, 
for  the  preservation  and  defence  of  the  kingdom  against  the  king's 
enemies.  .  .  .  This  is  one  of  those  cases  to  which  the  maxim  applies. 
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salus  populi  suprema  est  lex."  If  the  thing  complained  of  were  law- 
ful at  the  time^  no  action  can  be  sustained  against  the  party  doing  the 
act.  In  this  case^  express  power  was  given  to  the  commissioners  to 
raise  the  pavement;  and,  not  having  exceeded  that  power,  they  are  not 
liable  to  any  action  for  having  done  it.   .  .  .  Postea  to  the  defendants. 


1148.   THE  KING  v.  PEASE 

King's  Bench.    1832 
4B.&  Ad.  30 

Indictment  stated  that  before  and  at  the  time,  &c.,  there  was  a 
certain  king's  highway,  in  the  parish  of  Stockton-upon-Tees  in  the 
county  of  Durham,  leading  from  Stockton  to  Yarm,  used  by  the  king's 
subjects  with  horses,  carriages,  &c. ;  and  that  during  all  the  time  afore- 
said there  was  in  the  same  parish  an  iron  railway  and  tramroad.  .  .  . 
And  that  the  defendants  on,  &c.,  and  on  divers  oth^  days,  &c.,  set  up 
and  placed  on  the  said  railway  so  parallel  and  adjacent,  &c.,  divers,  to 
wit,  ten  locomotive  engines  to  be  worked  and  propelled  by  steam  along 
the  said  railway,  together  with  divers,  to  wit,  &c.,  furnaces  and  stoves 
on  each  of  the  said  days  and  times  employed  in  working  and  propelling 
the  said  engines  by  steam  .  .  .  and  did  then  and  there  with  the  said 
engines,  furnaces  and  stoves,  and  the  fires  burning  therein  as  aforesaid, 
exhibit  terrific  and  alarming  appearances,  and  make  divers  loud 
explosions,  shocks  and  noises,  whereby  it  became  dangerous  for  the 
subjects  of  this  realm  to  go,  return,  pass  and  repass  on,  through,  over 
and  along  the  said  common  highway,  near  to>  parallel  and  adjacent  to 
the  said  railway  and  tramroad;  to  the  great  terror,  &c.,  and  common 
nuisance  of  all  the  liege  subjects  then  and  there  going,  return- 
ing, &c.,  with  their  horses,  carts  and  carriages,  in,  through,  and  along 
the  said  part  of  the  said  highway  so  parallel,  &c.  Th»*e  were  several 
other  counts,  dividing  and  generalizing  the  statement.  Plea  not 
guilty.  .  .  . 

The  verdict  went  on  to  state,  that  the  locomotive  engines  were  of  the 
best  construction  known  at  the  time  when  they  were  constructed,  and 
that  the  said  defendants  used  due  care  and  diligence  in  the  manage- 
ment of  them  .  .  .  and  that  by  another  statute,  4  6.  IV,  c.  xxxiii 
...  it  was  enacted,  in  sect.  8  —  "That  it  shall  and  may  be  lawful  for 
the  said  company,  or  any  person  or  persons  authori2ed  or  permitted  by 
them,  from  and  after  the  passing  of  this  act,  to  make  and  erect  such  and 
so  many  locomotive  or  movable  engines  as  the  said  company  shall  from 
time  to  time  think  proper  and  expedient^  and  to  use  and  employ  the 
same  in  or  upon  the  said  railways  or  tramroads,  or  any  of  them,  by  the 
said  recited  act,  and  this  act  directed  or  authorized  to  be  made,  f<M*  the 
purpose  of  facilitating  the  transport,  conveyance,  and  carriage  of  goods. 


No.   1148  B.  (IX)  FIAT  OF  LEGISLATURE  803 

merchandise,  and  other  articles  and  things  upon  and  along  the  same 
roads;  and  also  of  .passengers/'  The  verdict  found  that  some  of  the 
defendants  were  members,  and  the  rest  servants,  of  the  company. 

This  case  was  argued  in  last  Trinity  term,  before  Lord  Tenterden, 
C.  J.,  Littledale,  Parke,  and  Taunton,  JJ.  Cresswell,  for  the  Crown. 
The  company  were  not  justified  in  using  the  locomotive  engines,  as  they 
have,  to  the  detriment  of  the  public.  The  statutes  under  which  they 
did  iCct  did  not  oblige  them  to  come  within  so  short  a  distance  of  the 
highway.  .  .  .  Lord  Hardwicke,  says  in  Hornby  v.  Houlditch,  1  T.  R. 
93,  that  private  Acts  of  Parliament,  introduced  only  for  the  settle- 
ment of  particular  estates,  ought  to  be  considered 'only  as  common 
conveyances,  and  directed  by  the  same  rules  of  law,  and  therefore  can- 
not be  taken  to  extend  as  a  discharge  of  any  person's  right  not  men- 
tioned. ...  If  it  had  been  intended  that  the  general  rights  of  the 
public  should  be  taken  away  by  this  Act,  it  may  be  presumed  the 
Legblature  would  also  have  provided  some  compensation  for  them; 
but  they  have  none.  .  .  . 

F,  Pollock,  contra.  The  construction  of  a  statute  is  like  that  of  any 
other  instrument:  the  question  is,  what  was  meant?  and  the  nature  of 
the  statute  ought  to  make  no  difference,  if  the  meaning  be  plain.  .  .  . 
The  statutes  in  question  here  are  not  analogous  to  the  Acts  for  settling 
property,  which  have  been  compared  to  private  agreements.  The  en- 
terprise in  this  case  is  private;  but  it  is  one  in  which  the  public  are 
largely  interested.  .  .  .  The  principle  in  such  cases  is,  that  some  public 
benefit  is  to  be  sacrificed  to  the  greater  public  benefit  derived  from  the 
undertaking.  .  .  .  That  a  public  right  may  be  sacrificed  in  consider- 
ation of  a  benefit  by  which  the  public  receive  compensation,  b  a  doc- 
trine fully  recognized  in  Rex  v.  Russell,  6  B.  &  C.  566,  though  perhaps 
that  case  must  not  be  altogether  relied  upon,  as  the  Lord  Chief  Jus- 
tice differed  in  opinion  from  the  other  judges.  .  .  . 

The  judgment  of  the  Court  was  delivered  in  this  term  by 

Parke,  J.,  who,  after  stating  the  special  verdict,  proceeded  as  fol- 
lows: The  case  turns  upon  the  meaning  of  the  eighth  section  of  the 
statute  4  G.  IV,  c.  xxxiii;  and  the  question  is,  whether  that  section 
gives  an  authority  to  the  company  to  use  locomotive  engines  on  the 
railway  absolutely,  or  only  with  some  implied  condition  or  qualifica- 
tion that  they  should  employ  all  practicable  means  to  protect  the 
public  against  any  injury  from  them?  and  those  means  were,  on  the 
argument,  suggested  to  be,  the  altering  the  course  of  the  railroad,  or 
the  erection  of  fences  or  screens  of  sufficient  height  to  exclude  the  view 
of  the  engines  from  the  passengers  on  the  common  highway. 

Now  the  words  of  the  clause  in  question  clearly  give  to  the  company 
the  unqualified  authority  to  use  the  engines;  and  we  are  to  construe  pro- 
visions in  Acts  of  Parliament  according  to  the  ordinary  sense  of  the 
words,  unless  such  construction  would  lead  to  some  unreasonable  result, 
or  be  inconsistent  with,  or  contrary  to,  the  declared  or  implied  inten- 
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tion  of  the  framer  of  the  law,  in  which  case  the  grammatical  sense  of 
the  words  may  be  extended  or  modified.  .  .  .  The  Legislature  must  be 
presmned  to  have  known  that  the  railroad  would  be  adjacent  for  a 
mile  to  the  public  highway,  and  consequently  that  travellers  upon  the 
highway  would  be  in  all  probability  incommoded  by  the  passage  of 
locomotive  engines  along  the  railroad.  That  being  presumed,  there  is 
nothing  unreasonable  or  inconsistent  in  supposing  that  the  L^islar- 
ture  intended  that  the  part  of  the  public  which  should  use  the  highway 
should  sustain  some  inconvenience  for  the  sake  of  the  greater  good  to 
be  obtained  by  other  parts  of  the  public  in  the  more  speedy  travelling 
and  conveyance  of  merchandise  along  the  new  railroad.  ...  It  was 
held  by  the  majority  of  the  judges  in  Rex  v,  Russell,  6  B.  &  C.  566,  that 
a  nuisance  was  excusable  on  that  principle  at  common  law;  and  whether 
that  be  the  law  or  not,  at  least  it  is  clear  that  an  express  provision  of 
the  Legislature,  having  that  effect,'  cannot  be  imreasonable.  .  .  . 

For  these  reasons,  we  think  that  the  defendants  were  justified  under 
the  above  mentioned  section  of  the  4  G.  IV,  and  therefore  that  the 
judgment  of  the  Court  should  be  in  their  favor.  Judgment  for  the 
defendants. 

1149.  Vaughan ».  Taff  Vale  RAttWAT Co.  (1860.  6 H.  AN. 679.)  Cock- 
BUBN,  J.  .  .  .  The  principle  on  which  the  Court  of  Queen's  Bench  proceeded  in 
the  case  of  Rex  v.  Pease,  4  B.  &  Add.  30  [supra,  No.  1148],  which  we  are  prepared 
to  uphold,  ...  is  that  when  the  Legislature  has  sanctioned  and  authorized  the 
use  of  a  particular  thing,  and  it  is  used  for  the  purpose  for  which  it  was  author- 
ized, and  every  precaution  has  been  observed  to  prevent  injury,  the  sanction  of 
the  Legislature  carries  with  it  this  consequence,  that  if  damage  results  from 
the  use  of  such  thing  independently  of  negligence,  the  party  using  it  is  not 
responsible. 

1150.  Hammersmith  &  Cnr  RADiWAY  Co.  v.  BnANn.  (1868.  L.  R.  4  E.  & 
I.  App.  171, 189.)  Bramwell,  B.  .  .  .  Reliance  is  placed  on  the  clauses  of  the 
Railways  Clauses  Act,  8  Vict.  c.  20,  and  especially  on  section  86,  authorizing  the 
use  of  locomotives  and  carriages  which  will  cause  the  vibration  in  question 
[which  has  damaged  the  plaiQtifif's  property].  It  is  said  that  these  clauses  show 
that  locomotives  and  carriages  may  be  used,  and,  consequently,  that  no  action 
nor  indictment  lies  for  their  use;  and  no  doubt  this  has  t>een  so  held  in  Rex  r. 
Pease,  4  B.  &  Ad.  30  [supra,  No.  1148],  and  in  Vaughan  v.  The  Tafif  Vale  Railway 
Co.,  5  H.  &  N.  679  [supra,  No.  1149].  My  lords,  with  great  respect,  I  think  those 
cases  clearly  wrong,  and  that  they  have  proceeded  on  an  inadvertent  misap- 
prehension of  the  object  and  effect  of  the  clauses  in  question.  .  .  .  There  is 
not  a  word  in  this  heading  [of  the  Act]  as  to  the  legalizing  or  allowing  of  nuisances. 
.  .  .  The  company  wanted  no  law  to  enable  them  to  use  a  locomotive,  any  more 
than  it  did  to  use  ''other  moving  power  and  carriages  and  wagons,"  except  to 
avoid  the  objection  of  ultra  vires.  A  man  may  use  a  locomotive  on  his  soil  and 
freehold,  and  so  may  a  corporation.  They  do  want  (that  is  to  say,  unless  ipven, 
they  do  not  possess)  the  power  to  use  it  so  as  to  be  a  nuisance  to  their  neighbors. 
But  if  this  were  intended  to  be  given,  where  are  the  words?  .  .  .  Now  it  is  not 
supposable  that  in  a  private  Act,  for  a  particular  company,  an  anomaly  so 
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great  was  to  be  intioduoed,  as  that  an  actionable  nuisance  might  be  com- 
mitted with  no  common  law  remedy.  .  .  .  Why,  if  the  conmion  law  remedy 
was  to  be  taken  away,  are  there  not  express  words  to  that  effect?  .  .  .  It  seems  to 
me  impossible  that  it  can  have  been  intended  that  this  damage  can  be  done 
without  any  compensation. 


1151.  ATTORNEY-GENERAL  v.  COLNEY  HATCH  LUNATIC 

ASYLUM 

Court  of  Appeal  in  Chancery.    1868 

L.  R,  4  Ch,  App.  146 

This  information  was  filed  at  the  relation  of  the  Local  Board  of  Health 
of  Edmonton,  in  the  name  of  their  clerk,  against  the  committee  of  visi- 
tors of  the  County  Lunatic  Asylum,  at  Colney  Hatch,  praying  for  an 
injunction  to  restrain  the  defendants  from  causing  or  permitting  any 
sewage  or  gas  water  to  flow  into  a  stream  called  Pymm's  Brook,  so  as 
to  be  a  nuisance  injurious  to  public  health.  The  brook  in  question  rises 
near  Finchley,  flows  in  an  easterly  direction,  passing  through  the 
grounds  of  the  lunatic  asylum  to  the  south  of  the  building,  and  thence 
through  the  parish  of  Tottenham  into  the  river  Lee.  .  .  .  The  asylum 
was  erected  in  1851  in  pursuance  of  the  provisions  of  the  Lunatic 
Asylums  Act  (8  &  9  Vict.  c.  126),  which  directed  the  magistrates  of 
every  county  which  had  no  adequate  provision  for  lunatics,  to  build 
an  asyliun  or  to  join  with  some  neighboring  county  in  building  one. 
.  .  .  The  evidence  adduced  by  the  Relators  proved  that  the  asylum 
contained  upwards  of  2200  inmates;  that  the  drainage  from  the  asy- 
lum amounted  to  160,000  gallons  daily;  that  the  brook  was  sensibly 
polluted  thereby,  and  from  being  a  clear  and  wholesome  stream  had  be- 
come filthy  in  appearance,  unfit  for  the  drink  of  men  and  cattle,  and 
oifensive  and  noxious  to  health  from  its  effluvia.  .  .  . 

Mr.  Cole,  Q.  C,  and  Mr.  Macnaghten,  for  the  appellants.  .  .  . 

Sir  RoundeU  Palmer,  Q.  C,  Mr.  Schomberg,  Q.  C.,  and  Mr.  Renshaw, 
for  the  defendants.  .  .  .  The  magistrates  were  obliged  by  the  Act  to 
build  the  asylum,  and  that  obligation  exonerates  from  all  responsibility 
those  who  are  exercising  the  powers  of  the  Act.  If  private  persons  are 
injured,  the  Legislature  is  to  blame,  and  they  have  no  right  to  proceed 
against  the  visiting  justices:  Plate  Glass  Company  v.  Meredith,  4  T.  R. 
79^  [supra,  No.  1147];  Boulton  v.  Crowther,  2  B.  &  C.  703;  Rex  r. 
Pease,  4  B.  &  Ad.  30  [supra,  No.  1148]. 

Lord  Hatherley,  L.  C.  :  .  .  .  The  asylum  which  is  placed  under  the 
charge  of  the  defendants  contains  2200  inhabitants,  who,  of  course, 
create  a  vast  amount  of  sewage,  which  somehow  or  other  has  to  be 
dealt  with. 

1.  Now,  it  i»  said,  —  and  that  is  the  difficulty  in  which  the  Vice- 
Chancellor  has  thought  himself  to  be  placed  —  unless  the  defendants 
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are  pennitted  to  thiow  all  this  sewage  upon  their  neighbor's  lands  (upon 
which  they  have  no  more  right  to  throw  it  than  into  this  Court),  they 
cannot  carry  on  the  affairs  of  the  asylum,  and  therefore  they  contend 
that  they  must  be  permitted  to  dispose  of  the  whole  of  the  sewage 
on  their  neighbor's  lands.  Surely,  the  mere  statement  of  the  proposi- 
tion is  quite  sufficient  to  refute  it.  Nobody  can  suppose  the  law  of  Eng- 
land to  be  in  that  state.  ...  I  think  ibis  principle  ought  to  be  appUed 
to  the  present  case.  .  .  . 

2.  As  regards  the  position  of  the  defendants,  it  b  true  that  they  act 
as  a  public  body,  wishing  to  discharge  their  duties  in  a  proper  manner. 
But  that  cannot  give  them  any  right  to  throw  this  sewage  into  their 
neighbor's  property.  Their  Act  of  Parliament  does  not  justify  that. 
Mr.  Schomberg  cited  several  cases,  which  show  that  where  a  public  body 
exercises  the  rights  and  privileges  which  Parliament  has  accorded  to  it, 
and  in  doing  so  injures  individuals  —  if  Parliament  has  not  thought 
fit  to  say  that  those  who  may  be  injured  by  the  exercise  of  these  rights 
which  have  been  created  by  the  Legislature  shall  be  compensated, 
such  persons  must  not  complain  and  cannot  be  compensated.  .  .  .  But 
what  is  the  clause  in  the  Act  of  Parliament  which  tells  me  that  these 
visiting  magistrates  buUding  a  house  for  the  acconmiodation  of  luna- 
tics, have  also  acquired  the  right  to  transfer  the  whole  sewage  and  nui- 
sance created  by  these  lunatics  into  their  neighbor's  grounds?  I  find 
nothing  of  the  kind,  nothing  that  leads  one  to  suppose  for  a  moment  that 
Parliament  could  have  any  such  intention.  Of  course  it  cannot  be  de- 
duced from  the  power  given  to  erect  a  large  building  that  as  a  necessary 
consequence  all  the  refuse  from  the  building  is  to  be  thrown  on  the  neigh- 
boring ground.  I  cannot,  therefore,  conceive  how  the  fact  of  their 
being  visiting  magistrates  can  justify  them  in  acting  thus.  .  .  . 

Sir  C.  J.  Selwyn,  L.  J.  In  this  case  the  fact  of  the  existence  of  a  nui- 
sance, and  a  nuisance  of  such  a  serious  character  as  to  call  for  the  inter- 
ference of  this  Court,  has,  in  my  judgment,  been  clearly  established. 
.  .  .  The  principle  of  law  applicable  to  these  cases  has  been  very  clearly 
and  conclusively  established  by  the  opinion  of  the  judges,  which  was 
acted  on  by  the  House  of  Lords  in  a  judgment  delivered  by  Mr.  Jus- 
tice Blackburn,  in  the  case  of  Mersey  Docks  Trustees  9.  Gibbs,  Law 
Rep.  1  H.  L.  93,  112.  Mr.  Justice  Blackburn,  in  delivering  the 
opinion  of  the  judges,  said: 

"If  the  Legislature  directs  or  authorizes  the  doing  of  a  particular  thing,  the 
doing  of  it  cannot  be  wrongful.  If  damage  results  from  the  doing  of  that  thing, 
it  is  just  and  proper  that  compensation  should  be  made  for  it,  and  that  is  gener- 
ally provided  for  in  the  statutes  authorizing  the  doing  of  such  things.  But  no 
action  lies  for  what  is  damnum  sine  injuria;  the  remedy  is  to  apply  for  com- 
pensation under  the  provisions  of  the  statutes  legalizing  what  would  otherwise 
be  a  wrong.  .  .  .  But,  though  the  Legislature  has  authorized  the  execution  of 
the  works,  it  does  not  thereby  exempt  those  authorized  to  make  them  from  the 
obligation  to  use  reasonable  care  that  in  making  them  no  unnecessary  damage 
be  done/' 
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Now  that  proposition  obviously  implies  these  two  things  —  first, 
that  the  particular  thing  complained  of  must  have  been  authorized  by 
the  L^;islature;  and  secondly,  that  in  doing  that  particular  thing  rea- 
sonable care  must  be  taken  that  no  unnecessary  damage  be  done.  In 
the  present  case  all  that  has  been  sanctioned  by  the  Legislature  is  the 
erection  of  a  lunatic  asylum,  or  lunatic  asylums;  they  may  be  made  in 
any  place;  the  patients  may  be  so  distributed  in  such  manageable 
numbers  as  that  no  nuisance  may  be  occasioned  at  all.  Such  sites  may 
be  chosen,  and  such  ground  taken  as  to  render  it  impossible  that  there 
shall  be  any  nuisance  to  an  adjoining  proprietor.  But  an  Act  of 
Pariiament  merely  authorizing  the  erection  of  such  an  asylum  cannot 
justify  an  interference  with  the  rights  of  neighbors  to  the  extent  con- 
tended for  on  the  part  of  the  defendants.  ...  I  think,  therefore,  the 
order  must  be  discharged,  and  that  the  decree  should  be  made  in  the 
from  suggested  by  the  Lord  Chancellor. 

1152.  METROPOLrrAN  District  Asylum  v.  Hill.  (1881.  L.  R.  6  App. 
Cas.  193,  212.)  Lord  Watson.  ...  I  do  not  think  that  the  Legislature  can 
be  held  to  have  sanctioned  that  which  is  a  nuisance  at  common  law,  except  in 
the  case  where  it  has  authorized  a  certain  use  of  a  specific  building  in  a  specified 
position,  which  cannot  be  so  used  without  occasioning  nuisance,  or  in  the  case 
where  (the  particular  plan  or  locality  not  being  prescribed)  it  has  imperatively 
directed  that  a  building  shall  be  provided  within  a  certain  area  and  so  used,  it 
being  an  obvious  or  established  fact  that  nuisance  must  be  the  result.  In  the 
latter  case,  the  onus  of  proving  that  the  creation  of  a  nuisance  wiU  be  the  in- 
evitable result  of  carrying  out  the  directions  of  the  Legislature,  lies  upon  the 
person  seeking  to  justify  the  nuisance.  Their  justification  depends  upon  their 
making  good  these  two  propositions  —  in  the  first  place,  that  such  are  the 
imperative  orders  of  the  LegLslature;  and  in  the  second  place,  that  they  cannot 
possibly  obey  those  orders  without  infringing  private  rights. 


1153.   RADCUFF'S  EXECUTORS  v.  MAYOR  &  ALDERMEN 

OF  BROOKLYN 

Court  of  Appeals  of  New  York.    1850 

4  N.  Y.  195 

The  executors  of  the  late  Peter  W.  RadclifF  brought  an  action  on 
the  case  in  the  Supreme  Court  against  the  Mayor  and  Common  Coun- 
cil of  the  city  of  Brooklyn.  The  declaration  alleged  that  the  plaintiff's 
testator  was  seized  of  a  lot  of  land  in  Brooklyn,  with  a  dwelling-house, 
out-houses  and  gardens  thereon,  adjacent  to  the  East  river  but  a  con- 
siderable distance  above  it,  which  were  sustained  by  a  natural  bank 
having  a  gradual  descent  to  the  river;  that  the  defendants  on  the  11th 
of  May,  1838,  wnjngfuUy  dug  away  the  said  natural  bank  whereby  the 
premises  were  undermined,  and  a  part  of  the  inclosed  ground,  together 
with  the  shrubbery,  fixtures;  fences,  &c.  fell,  and  were  wholly  lost  to 
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the  said  testator,  and  whereby  also  he  was  put  to  great  expense  in 
endeavoring  to  restore  the  premises,  &c.  The  defendants  pleaded  that 
before  the  commission  of  the  alleged  grievances,  Furman  street,  in  the 
city  of  Brooklyn,  had  been  lawfully  laid  out  and  opened,  the  east  line 
of  which  ran  along  and  adjacent  to  said  premises;  that  the  defendants 
as  a  municipal  corporation,  by  virtue  of  the  powers  conferred  on  them 
by  law,  took  regular  and  legal  proceedings  for  the  grading  and  levelling 
of  said  street;  that  upon  such  grading  and  levelUng,  the  plaintiff's 
testator  neglected  to  uphold  his  aaid  premises  which  lay  above  the  grade 
of  the  street,  and  a  portion  of  the  premises  fell,  &c.  which  are  the  same 
grievances,  &c.  The  plea  also  denied  all  negligence  or  want  of  care  in 
the  execution  of  the  work.  ... 

The  Supreme  Court  sitting  in  the  first  district,  after  argument  of  the 
demurrer,  gave  judgment  in  favor  of  the  defendants  and  the  plaintiffs 
appealed  to  this  court. 

A,  H.  Dana,  for  appellants. 

H,  C.  Murphy,  for  respondents. 

Bronson,  C.  J.  1.  The  common  council  of  the  dty  of  Brooklyn 
has  ample  authority  to  lay  out,  open,  grade,  level  and  pave  streets 
within  the  city.  When  lands  are  taken  for  a  street,  the  owner  is  to 
be  paid  his  damages,  to  be  assessed  by  commissioners.  But  there  is  no 
provision  for  paying  consequential  damages,  or  such  as  may  result  to 
persons  whose  lands  are  not  taken.  (Stat.  1833,  p.  499,  §§  1,  2,  16;  id. 
1838,  p.  119,  §§  1, 2.)  Such  is  my  construction  of  the  statutes  touching 
the  question.  .  .  .  There  is  no  charge  that  the  defendants  acted  mali- 
ciously; nor  do  the  pleadings  impute  to  them  any  want  of  skill  or  care 
in  doing  the  work.  The  defendants  are  a  public  corporation;  and  the 
act  in  question  was  done  for  the  benefit  of  the  public,  and  under  ample 
authority,  if  the  Legislature  had  power  to  grant  the  authority,  without 
providing  for  the  payment  of  such  consequential  damages  as  have  fallen 
upon  the  testator.  ...  In  levelling  and  grading  the  street,  they  were 
at  work  in  their  own  land,  doing  a  lawful  act  for  a  lawful  purpose.  They 
did  not  touch  the  testator's  property;  wid  the  question  is,  whether  the 
damage  which  resulted  to  him  in  consequence  of  grading  the  street,  must 
not  be  regarded  as  damnum  absque  injuria.  The  maxim  sic  utere  tuo 
ut  alienum  non  laedas,  is  not  of  universal  application;  for,  as  a  general 
rule,  a  man  who  exercises  proper  care  and  skiU  may  do  what  he  will 
with  his  own  property.  .  .  .  The  case  before  us  seems  to  fall  within 
the  principle  that  a  man  may  enjoy  his  land  in  the  way  such  property 
is  usually  enjoyed,  without  being  answerable  for  the  indirect  or  conse- 
quential damages  which  may  be  sustained  by  an  adjoining  landowner. 

2.  But  if  that  be  a  doubtful  position,  there  is  a  class  of  cases  directly 
on  the  point  in  judgment,  which  hold  that  persons  acting  under  an 
authority  conferred  by  the  Legislature  to  grade,  level  and  improve 
streets  and  highways,  if  they  exercise  proper  care  and  skiU,  are  not 
answerable  for  the  consequential  damages  which  may  be  sustained  by 
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those  who  own  lands  bounded  by  the  street  or  highway.  And  this  is 
so  whether  the  damage  results  either  from  cutting  down  or  raising  the 
street;  and  although  the  grade  of  the  street  had  been  before  estabUshed^ 
and  the  adjoining  landowners  had  erected  buildings  with  reference  to 
such  grade.  As  this  doctrine  has  often  been  asserted,  and  has  never 
been  denied  in  any  well  considered  judgment,  I  shall  do  Uttle  more  than 
refer  to  some  of  the  cases  where  it  may  be  found.  .  .  . 

Private  property  cannot  be  taken  for  public  use  without  making 
just  compensation  to  the  owner;  and  a  law  which  authorizes  the  taking 
without  providing  for  compensation,  must  be  unconstitutional  and  void. 
But  laws  which  authorize  the  opening  and  improving  of  streets  and 
highways,  or  the  construction  of  other  works  of  a  public  nature,  have 
never  been  held  void  because  they  omitted  to  provide  compensation 
for  those  who,  though  their  property  was  not  taken,  suffered  indirect 
or  consequential  damages.  The  loss  which  they  sustain  has  always  been 
regarded  as  damnum  absque  injuria.  ...  If  any  one  will  take  the 
trouble  to  reflect,  he  will  find  it  a  very  common  case  that  the  property 
of  individuab  suffers  an  indirect  injury  from  the  constructing  of  pubUc 
works;  and  yet  I  find  but  a  single  instance  of  providing  for  the  pay- 
ment of  damages  in  such  a  case.  (Brown  v.  City  of  Lowell,  8  Mete.  172.) 
The  opening  of  a  new  thoroughfare  may  often  result  in  advancing  the 
interest  of  one  man  or  a  class  of  men,  and  even  one  town,  at  the  expense 
of  another.  The  construction  of  the  Erie  Canal  destroyed  the  business 
of  hundreds  of  tavern-keepers  and  common  carriers  between  Albany 
and  Buffalo,  and  greatly  depreciated  the  value  of  their  property,  and 
yet  they  got  no  compensation.  And  new  villages  sprung  up  on  the  line 
of  the  canal,  at  the  expense  of  old  ones  on  the  former  line  of  travel  and 
transportation.  Railroads  destroy  the  business  of  stage  proprietors, 
and  yet  no  one  has  ever  thought  a  railroad  charter  unconstitutional, 
because  it  gave  no  damages  to  stage  owners.  The  Hudson  river  rail- 
road will  soon  drive  many  fine  steamboats  from  the  river;  but  no  one 
will  think  the  charter  void  because  it  does  not  provide  for  the  payment 
of  damages  to  the  boat  owners.  A  fort,  jail,  workshop,  fever  hospital, 
or  lunatic  asylum,  erected  by  the  government,  may  have  the  effect  of 
reducing  the  value  of  a  dwelling-house  in  the  immediate  neighborhood; 
and  yet  no  provision  for  compensating  the  owner  of  the  house  has  ever 
been  made  in  such  a  case.  Many  other  illustrations  might  be  mentioned, 
but  it  cannot  be  necessary  to  enlarge.  The  opening  of  a  street  in  a  city 
is  not  necessarily  an  injury  to  the  adjoining  land-owners.  On  the  con- 
trary, it  is  in  almost  every  instance  a  benefit  to  them.  .  •  .  He  often 
gets  the  benefit  for  nothing,  when  the  value  of  his  land  is  increased 
by  opening  or  improving  a  street  or  highway;  and  he  must  bear  the 
burden  in  the  less  common  case  of  a  depreciation  in  value  in  consequence 
of  the  work.  It  may  be  added,  that  when  men  buy  and  build  in  cities 
and  villages,  they  usually  take  into  consideration  all  those  things  which 
are  likely  to  affect  the  value  of  their  property,  and  particularly  what 
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will  probably  be  done  by  way  of  opening  and  grading  streets  and  ave- 
nues. Whether  in  cases  of  this  kind  the  Legislature  oaght,  as  a  matter 
of  equity,  to  provide  for  the  payment  of  such  damages  as  are  merely 
consequential,  we  are  not  called  upon  to  decide.  It  is  enough  for  us 
to  say,  that  a  law  whlth  makes  no  such  provision  is  not,  for  that  reason, 
unconstitutional  and  void. 

I  am  of  opinion  that  the  judgment  of  the  Supreme  Court  is  right, 
and  should  be  affirmed.   ^Judgment  affirmed. 

1154.    COGSWELL  v.  NEW  YORK,  NEW  HAVEN  & 

HARTFORD  RAILROAD  CO. 

Court  of  Appeals  op  New  York.    1886 

103  N,  Y.  10 

Appeal  from  judgment  of  the  General  Term  of  the  Superior  Court, 
of  the  city  of  New  York,  entered  upon  an  order  made  December  12, 
1881,  which  affirmed  a  judgment  in  favor  of  defendant,  entered  upon  a 
decision  of  the  Court  on  trial  without  a  jury.  (Reported  bdow,  16  J. 
&  S.  31.)  This  action  was  brought  to  recover  damages  to  plaintiff's 
premises  in  the  city  of  New  York,  alleged  to  have  been  caused  by  the 
use  on  the  part  of  defendant  of  an  engine-house  on  adjoining  premises, 
and  to  restrain  such  use. 

Lewis  Johnston^  for  appellant.  .  .  .  Assuming  that  the  defendant 
was  duly  authorized  by  legislative  grant  to  acquire  lands  for  the  pur- 
pose and  to  construct  the  engine-house  and  shops  for  its  sole  use, 
independently  of  the  New  York  and  Harlem  Railroad  Company,  as 
held  by  the  Court  below,  that  Court  is  in  error  in  holding  that  the  in- 
juries complained  of  and  found  as  facts  by  the  court  bdow  are  damnum 
absque  injuria.  .  .  .  Authorizing  a  corporation  to  do  such  acts  upon 
its  own  land  as  shall  destroy  or  seriously  impair  the  enjoyment  of  the 
adjoining  land  of  a  citizen  is  a  "taking"  of  the  land  of  such  citizen 
within  the  meaning  of  the  Constitution,  and  although  such  authority 
be  given  for  "public  purposes,"  if  provision  be  not  made  for  "compen- 
sation" to  the  party  injured  the  authority  is  void.  .  .  .  Private  con- 
venience is  no  excuse  for  infringing  upon  the  rights  of  another  imder  the 
tyrant's  plea  of  "necessity.'*  .  .  . 

H,  H,  Andereon,  for  respondent.  .  .  .  The  defendant  has  explicit 
legislative  authority  to  take,  hold  and  use  the  land  in  question  for  the 
purposes  of  its  business,  by  virtue  of  its  charter.  .  .  . 

Andrews,  J.  We  are  relieved,  by  the  findings  of  the  trial  judge,  from 
any  question  as  to  the  sufficiency  of  the  evidence  to  establish  that  the 
engine-house,  as  used  by  the  defendant,  constitutes,  under  the  gen^iil 
rule  of  law,  a  private  nuisance  to  the  property  of  the  plaintiff.  .  .  .  The 
correctness  of  the  findings  of  fact,  made  by  the  Court,  is  not  questioned 
by  the  defendant.    The  Court  placed  its  judgment,  denying  reliefj  upon 
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the  ground  that  the  defendant  was  a  raUroad  corporation,  authorized 
by  law  to  acquire  real  estate  for  an  engine-house;  diat  an  engine*house 
at  the  point  where  this  engine-house  was  erected  was  necessary  for  the 
operation  of  its  road ;  and  that  in  the  construction  and  use  of  the  engine^ 
house  and  coal-bins,  it  had  exercised  all  practicable  care.  The  finding 
of  law  from  these  premises  was  that  ''whatever  damage  has  resulted  to 
the  plaintiff  or  her  property,  by  reason  of  the  defendant's  use~and  occu- 
pation of  its  engine-house  and  coal-bins,  is  damnum  absque  injuria." 
It  is  manifest  that  if  this  judgment  can  stand,  a  most  smous  injury  is 
inflicted  by  the  defendant  upon  the  plaintiff  for  which  she  has  no  re- 
dress. Her  premises  are  subjected  to  a  burden  in  the  nature  of  a  servi- 
tude in  favOT  of  the  defendant,  which  seriously  impairs  the  value  and 
enjoyment  of  her  property. 

The  principle  upon  which  the  Court  bebw  proceeded,  was  that  what 
the  Legislature  has  authorized  the  defendant  to  do,  can  neither  be  a 
public  nor  private  wrong;  in  other  words,  the  Legislature  has  author- 
ized the  maintenance  of  this  nuisance  by  the  defendant  and  the  plain- 
tiff must  bear  the  consequences.  The  Court  below,  in  denying  any 
relief  to  the  plaintiff,  of  course  assumed  that  the  legislative  authority 
and  the  act  of  the  defendant  thereunder  resulting  in  flooding  the  plain- 
tiff's  premises  with  soot,  smoke  and  noxious  gases  was  not  a  taking  of 
the  plaintiff's  property  within  the  Constitution.  We  place  our  judg- 
ment in  this  case  on  the  ground  that  the  Legislature  has  not  authorized 
the  wrong  of  which  the  plaintiff  complains,  and  it  is,  therefore,  unneces- 
sary to  determine  whether  the  Legislature  could  have  authorized  it 
consistently  with  the  principles  of  the  Constitution  for  the  security  of 
private  rights,  without  providing  for  compensation.  .  .  . 

It  is  undoubtedly  true  that  there  are  cases  in  which  the  Legislature 
in  the  public  interest  may  authorize  and  l^alize  the  doing  of  acts 
resulting  in  consequential  injury  to  private  property,  without  providing 
compensation,  and  as  to  which  the  legislative  sanction  may  be  pleaded 
in  bar  of  any  daim  for  indemnity.  .  .  .  The  legislative  power  in  this 
coimtry  is  subject  to  restrictions,  but  nevertheless  private  property  is 
frequently  subjected  to  injury,  from  the  execution  of  public  powers 
conferred  by  statute,  for  which  there  is  no  redress.  The  case  of  conse- 
quential injuries  resulting  from  street  improvements  authorized  by  the 
legislature  is  a  familiar  example.  In  Raddiff  v.  Mayor,  4  N.  Y.  195 
[supra,  No.  1153],  which  is  a  leading  case,  the  corporation  of  Brooklyn 
laid  out,  opened,  and  graded  a  street,  under  authority  contained  in  the 
charter,  and  the  Court  held  that  in  the  absence  of  negligence,  the  city 
was  not  liable  for  consequential  damages  suffered  by  the  plaintiff  from 
the  sliding  down  of  his  land,  caused  by  the  cutting  down  of  the  street, 
and  thereby  removing  the  lateral  support.  The  Court  in  its  opinion 
declared  that  it  had  never  been  considered  that  consequential  damages 
to  private  property,  resulting  from  the  opening  and  improving  streets 
or  highways,  or  other  work  of  a  public  nature,  could  be  recovered. 


812  m.    THE  EXCUSE  ELEMENT  No.   1154 

The  case  has  been  frequently  followed^  and  its  authority  oompletdy 
established  by  repeated  decisions  in  this  State.  It  is  an  application 
of  a  principle  well  settled,  that  private  interests  must  yield  to  the  public 
welfare;  but  the  case  carries  to  the  utmost  limit  the  right  of  the  Legis- 
lature, for  public  reasons,  to  interfere  with  private  property  to  the  injury 
of  the  owner,  without  making  compensation.  The  case  of  Bellinger  9. 
New  York' Central  Railroad  Co.  (23  N.  Y.  42)  is  another  case  frequently 
dted  to  support  the  claim  that  a  use  of  property  authorized  by  the 
Legislature,  cannot,  in  the  absence  of  negligence,  constitute  an  action- 
able injury.  It  was  an  action  brought  for  the  flooding  of  the  plaintiff's 
land  on  the  Mohawk  flats,  caused,  as  was  charged,  by  the  turning  of 
the  water  of  the  West  Canada  creek  out  of  its  natural  course,  by  an 
embankment  constructed  for  the  use  of  the  railroad  over  the  low  lands 
west  of  the  creek  .  .  .  The  Court  in  its  opinion,  conceded  that  ac- 
cording to  the  general  rule  of  law,  if  the  structures  of  the  defendant 
caused  the  injury,  it  would  be  liable  irrespective  of  negligence,  but 
held  that  as  the  company  was  authorized  by  statute  to  construct  its 
road  across  the  creek  at  the  point  where  it  was  located,  it  was  liable  only 
for  such  consequences  as  were  attributable  to  a  failiure  to  exercise  due 
care  and  skill  in  executing  the  statute  authority.  The  case  of  Bellin- 
ger V.  New  York  Central  Railroad  Company  is  perhaps  the  strongest 
case  to  be  found  in  our  reports,  of  the  application  of  the  doctrine  that  a 
statutory  authority  justifies  acts  which  otherwise  would  give  a  right  of 
action..  But  it  will  be  noticed  that  it  was  a  case  where  the  line  of  the 
road  was  fixed  by  the  charter.  It  was  necessary,  in  constructing  the 
road  on  that  line,  to  cross  the  creek  on  a  bridge,  and  the  low  lands  upon 
an  embankment.  .  .  .  But  the  statutory  sanction  which  will  justify 
an  injury  to  private  property,  must  be  express,  or  must  be  given  by 
clear  and  unquestionable  implication  from  the  powers  expressly  con- 
ferred, so  that  it  can  fairly  be  said  that  the  Legislature  contemplated 
the  doing  of  the  very  act  which  occasioned  the  injury.  This  is  but  an 
application  of  the  reasonable  rule  that  statutes  in  derogation  of  private 
rights,  or  which  may  result  in  imposing  burdens  upon  private  property, 
must  be  strictly  construed.  For  it  cannot  be  presumed,  from  a  general 
grant  of  authority,  that  the  Legislature  intended  to  authorize  acts  to 
the  injury  of  third  persons,  where  no  compensation  is  provided,  except 
upon  condition  of  obtaining  their  consent.  .  .  . 

There  are  two  recent  English  cases  which  apply  with  great  distinct- 
ness the  principle  that  a  statutory  sanction  cannot  be  pleaded  in  justi- 
fication of  acts  which,  by  the  general  rules  of  law,  constitute  a  nuisance 
to  private  property,  unless  they  are  expressly  authorized  by  the  statute 
under  which  justification  is  made,  or  by  the  plainest  and  most  necessary 
implication  from  the  powers  expressly  conferred.  These  are  the  cases 
of  Hill  V.  Managers  of  the  Metropolitan  Asylum  District  (L.  R.,  4 
Q.  B.  Div.  433;  S.  C.  on  appeal,  6  App-Cas.  193  [mpra,  No.  1152]),  and 
Truman  9.  London  &  Brighton  Railway  Co.  (L.  R.,  25  Ch.  Div.  423).  .  .  . 
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[In  the  former,]  it  was  held  that  the  statutory  sanction  sufficient  to 
justify  the  creation  of  a  nuisance,  must  be  express;  that  the  particular 
land  or  site  for  the  hospital  must  have  been  defined  in  the  Act,  or,  as 
held  by  one  of  the  judges,  it  must  appear  that  the  Act,  while  defining 
certain  general  Umits,  could  not  be  complied  with  at  ail  without  creating 
a  nuisance,  and  that  the  erection  of  the  hospital  at  the  particular  place 
was  made  imperative.  .  .  . 

The  authority  conferred  upon  the  present  defendant  by  the  sixth 
section  of  the  Act  of  1848,  to  run  its  trains  over  the  Harlem  railroad,  was 
not,  however  broadly  construed,  a  legislative  sanction  to  commit  a 
nuisance  upon  private  property.  The  authority  expressly  given  was 
not  absolute,  but  conditional  upon  obtaining  the  consent  of  the  Harlem 
railroad.  It  could  not  be  known  by  the  Legislature  that  the  building 
of  an  engine-house  would  necessarily  interfere  with  private  rights. 
However  necessary  it  may  be  for  the  defendant  that  its  engine-house 
should  be  located  where  it  is,  this  constitutes  no  justification  for  the 
injury  suffered  by  the  plaintiff,  nor  is  it  any  answer  to  the  action  that 
it  exercises  all  practicable  care  in  its  management.  It  may  have  the 
right,  which  it  claims,  to  acquire  land  by  purchase  for  the  accommoda- 
tion of  its  business,  but  it  must  secure  such  a  location  as  will  enable  it 
to  conduct  its  operations  without  violating  the  just  rights  of  others.  •  .  . 
The  case  of  Baltimore  &  Potomac  Railroad  Co.  v.  Fifth  Baptist  Church 
(108  U.  S.  317)  fully  supports  the  conclusion  we  have  reached  in  this 
case,  and  the  able  opinion  of  Mr.  Justice  Field  in  that  case  vindicates 
the  right  of  private  property  to  protection  against  substantial  invasions 
under  color  of  corporate  franchises. 

The  judgment  should  be  reversed  and  a  new  trial  ordered.  All  con- 
cur.   Judgment  reversed. 

1155.    SAWYER  v.  DAVIS 
Supreme  Judicial  Court  of  Massachusetts.    1884 

136  Mass.  239 

Bill  of  Review,  alleging  the  following  facts:  The  plaintiffs,  who  were 
manufacturers  in  Plymouth,  were  restrained  by  a  decree  of  this  Court, 
made  on  October  1,  1881,  upon  a  bill  in  equity  brought  by  the  present 
defendants,  from  ringing  a  bell  on  their  mill  before  the  hour  of  six  and 
one  half  o'clock  in  the  morning;  which  decree  was  affirmed  by  the  full 
court  on  September  7,  1882.  (See  Davis  v.  Sawyer,  133  Mass.  289.) 
On  March  28,  1883,  the  Legislature  passed  an  act,  which  took  effect 
upon  its  passage,  as  follows:  ''Manufacturers  and  others  employing 
workmen  are  authorized,  for  the  purpose  of  giving  notice  to  such  em- 
ployees, to  ring  bells  and  use  whistles  and  gongs  of  such  size  and  weight, 
in  such  maimer  and  at  such  hours  as  the  board  of  aldermen  of  cities 
and  the  selectmen  of  towns  may  in  writing  designate."    (St.  1883,  c. 
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84.)  On  April  18, 1883,  the  selectmen  of  Plymouth  granted  to  the  jdain- 
tiffs  a  written  license  to  ring  the  bell  on  their  mill  in  such  manner,  and 
at  such  hours,  beginning  at  five  o'clock  in  the  morning,  as  they  were 
accustomed  to  do  prior  to  the  injunction  of  this  court.  The  prayer  of 
the  bill  was  that  the  injunction  might  be  dissolved,  or  that  the  decree 
might  be  so  modified  as  to  enable  the  plaintiffs  to  act  under  their  license 
without  violating  the  decree  of  this  court;  and  f<Hr  other  and  further 
relief. 

The  defendants  demurred  to  the  bill,  assigning,  among  other  grounds 
of  demurrer,  that  the  St.  of  1883,  c.  84,  was  unconstitutional,  so  far  as 
applicable  to  the  defendants.  Hearing  on  bill  and  demurrer,  before 
CoLBURN,  J.,  who  reserved  the  case  for  the  consideration  of  the  full 
court. 

C.  0.  Dans,  for  the  defendants. 

¥.  D.  Allen,  for  the  plaintiffs. 

C.  Allen,  J.  1.  Nothing  is  better  established  than  the  power  of  the 
Legislature  to  make  what  are  called  police  r^ulations,  dedaring  in  what 
manner  property  shall  be  used  and  enjoyed,  and  business  carried  on, 
with  a  view  to  the  good  order  and  benefit  of  the  conununity,  even  al- 
though they  may  to  some  extent  interfere  with  the  full  enjoyment  of 
private  property,  and  although  no  compensation  is  given  to  a  person 
so  inconvenienced.  ...  It  is  ordinarily  a  proper  subject  for  legislative 
discretion  to  determine  by  general  rules  the  extoit  to  which  those  who 
are  engaged  in  customary  and  lawful  and  necessary  occupations  shall 
be  required  or  aUowed  to  give  signals  or  warnings  by  beUs  or  whistles, 
or  otherwise,  with  a  view  either  to  the  public  safety,  as  in  the  case  of 
railroads,  or  to  the  necessary  or  convenient  operation  and  management 
of  their  own  works;  and  ordinarily  such  determination  is  binding  upon 
the  Courts,  as  well  as  upon  citizens  generally.  And  when  the  Legis- 
lature directs  or  allows  that  to  be  done  which  would  otherwise  be  a 
nuisance,  it  will  be  valid,  upon  the  ground  that  the  Legislature  is  or- 
dinarily the  proper  judge  of  what  the  public  good  requires,  unless  carried 
to  such  an  extent  that  it  can  fairly  be  said  to  be  an  unwholesome  and 
unreasonable  law.  Bancroft  v,  Cambridge,  126  Mass.  441.  It  is  ac- 
cordingly held  in  many  cases,  and  is  now  a  well  established  rule  of  law, 
at  least  in  this  Commonwealth,  that  the  incidental  injury  which  renilts 
to  the  owner  of  property  situated  near  a  railroad,  caused  by  the  neces- 
sary noise,  vibration,  dust,  and  smc^e  from  the  passing  trains,  which 
would  clearly  amount  to  an  actionable  nuisance  if  the  operation  of  the 
railroad  were  not  authorized  by  the  Legislature,  must,  if  the  running  of 
the  trains  is  so  authorized,  be  borne  by  the  individual,  without  compen- 
sation or  remedy  in  sny  form.  .  .  .  And  the  same  lule  extends  to  other 
causes  of  annoyance  which  are  regulated  and  sanetionBd  by  law.  .  .  . 

The  recent  case  of  Baltimore  &  Potomac  Baifaroad  «.  Fifth  Baptist 
Church,  108  U.  S.  317,  is  strongly  rdM  on  by  die  defendants  as  an 
authority  in  their  favor.   There  are,  however,  two  material  and  decisive 
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grounds  of  distinction  between  that  case  and  this.  There  the  raiboad 
company  had  only  a  general  legislative  authority  to  construct  works 
necessary  and  expedient  for  the  proper  completion  and  maintenance 
of  its  railroad,  under  which  authority  it  assumed  to  build  an  engine- 
house  and  machine-shop  close  by  an  existing  church,  and  it  was  held 
that  it  was  never  intended  to  grant  a  license  to  select  that  particular 
place  for  such  works,  to  the  nuisance  of  the  church.  Moreover,  in  that 
case,  the  dbturbance  was  so  great  as  not  only  to  render  the  church 
uncomfortable,  but  almost  unendurable  as  a  place  of  worship,  and  it 
virtuaUy  deprived  the  owners  of  the  use  and  enjo3anent  of  their  property. 
We  do  not  understand  that  it  was  intended  to  lay  down,  as  a  general 
rule  applicable  to  all  cases  of  comparativdy  slight  though  real  annoy- 
ance, naturally  and  necessarily  resulting  in  a  greater  or  less  degree  to 
all  owners  of  property  in  the  neighborhood  from  a  use  of  property  or  a 
method  of  carrying  on  a  lawful  business  which  clearly  falls  within  the 
terms  and  spirit  of  a  legislative  sanction,  that  such  sanction  will  not 
affect  the  claim  of  such  an  owner  to  relief;  but  rather  that  the  Court 
expressly  waived  the  expression  of  an  opinion  upon  the  point.  In  this 
Commonwealth;  as  well  as  in  several  of  the  United  States  and  in  Eng- 
land, the  cases  already  dted  show  that  the  question  is  settled  by  au- 
thority, and  we  remain  satisfied  with  the  reasons  upon  which  the 
doctrine  was  here  established.  Courts  are  compelled  to  recognize  the 
distinction  between  such  serious  disturbances  as  existed  in  the  case 
referred  to,  and  comparatively  slight  ones,  which  differ  in  degree  only, 
and  not  in  kind,  from  those  suffered  by  others  in  the  same  vicinity. 
Slight  infractions  of  thei  natural  rights  of  the  individual  may  be  sanc- 
tioned by  the  Legislature  under  the  proper  exercise  of  the  police  power, 
with  a  view  to  the  general  good.  Grave  ones  will  fall  within  the  con- 
stitutional limitation  that  the  Legislature  is  only  authorized  to  pass 
reasonable  laws.  The  line  of  distinction  cannot  be  so  laid  down  as  to 
furnish  a  rule  for  the  settlement  of  all  cases  in  advance.  .  .  . 

2.  In  the  case  before  us,  looking  at  it  for  the  present  without  regard 
to  the  decree  of  this  Court  in  the  former  case  between  these  parties, 
we  find  nothing  in  the  facts  set  forth  which  show  that  the  statute  relied 
on  as  authorizing  the  plaintiffs  to  ring  their  bell  (St.  1883,  c.  84)  should 
be  declared  unconstitutional.  .  .  .  The  defendants,  however,  contend 
that  a  different  question  arises  in  the  present  case,  where  the  plaintiffs 
rely  upon  a  legislative  sanction  given  to  acts  after  it  had  been  deter- 
mined by  this  Court  that  the  doing  of  them  was  attended  with  a  pecu- 
liar injury  to  the  defendants,  which  entitled  them  to  a  remedy  as  for  a 
nuisance.  ...  In  the  first  place,  we  can  have  no  doubt  that  the  statute 
by  its  just  construction  is  in  its  terms  applicable  to  the  present  case. 
It  is  undoubtedly  true  that  neither  a  general  authority  nor  a  particular 
license  is  to  be  so  construed  as  to  be  held  to  sanction  what  was  not  in- 
tended to  be  sanctioned.  A  general  authority  is  not  necessarily  to  be 
treated  as  a  particular  license.  •  .  .  And,  ordinarily,  a  statute  which 
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authorizes  a  thing  to  be  done,  which  can  be  done  without  creating  a 
nuisance,  will  not  be  deemed  to  authorize  a  nuisance.  .  .  .  But,  on  the 
other  hand,  the  authority  to  do  an  act  must  be  held  to  carry  with  it 
whatever  is  naturally  incidental  to  the  ordinary  and  reasonable  per- 
formance of  that  act.  ...  It  must  be  considered,  therefore,  in  this 
case,  that  a  legislative  sanction  has  been  given  to  the  very  act  which 
this  Court  found  to  create  a  private  nuisance.  It  is  then  argued  that  the 
Legislature  cannot  legalize  a  nuisance,  and  cannot  take  away  the 
rights  of  the  defendants  as  they  have  been  ascertained  and  dedared 
by  this  Court;  and  this  is  undoubtedly  true,  so  far  as  such  rights  have 
become  vested.  For  example,  if  the  plaintiff  under  an  existing  rule  of 
law  has  a  right  of  action  to  recover  damages,  for  a  past  injury  suffered 
by  him,  his  remedy  cannot  be  cut  off  by  an  act  of  the  Legislature.  .  .  . 
But,  on  the  other  hand,  the  Legislature  may  define  what  in  the  future 
shall  constitute  a  nuisance,  such  as  will  entitle  a  person  injured  thereby 
to  a  legal  or  equitable  remedy,  and  may  change  the  existing  common- 
law  rule  upon  the  subject.  .  .  .  The  fact  that  the  rights  of  citizens,  as 
previously  existing,  are  changed,  is  a  result  which  always  happens;  it 
is  indeed  in  order  to  change  those  rights  that  the  police  power  is  exer- 
cised. So  far  as  regards  the  rights  of  parties  accruing  after  the  date  of 
the  statute,  they  are  to  be  governed  by  the  statute;  their  rights  existing 
prior  to  that  date  are  not  affected  by  it.  .  .  .  The  injunction  which  was 
awarded  by  the  Court,  upon  the  facts  which  appeared  at  the  hearing, 
did  not  imply  a  vested  right  in  the  present  defendants  to  have  it  con- 
tinued permanently.  .  .  . 
Demurrer  overrruled. 


1156.   TOWALIGA  FALLS  POWER  COMPANY  t.  SIMS 
Supreme  Court  of  Georgia.    1909 

6  Oa.  App.  749,  65  .Sf.  E.  844 
[The  facts  are  stated  anUf  in  No.  330,  Vol.  I.] 

Powell,  J.  1.  The  properly  doing  of  that  which  the  law  itself 
expressly  authorizes  is  not  a  nuisance,  although  it  be  the  doing  of  that 
which  but  for  the  justification  of  the  law's  express  authority  would  be 
so.  This  principle  is  too  imiversally  recognized  to  require  any  citation 
of  authority.  ...  If  a  public  or  quasi  public  corporation,  without  neg- 
ligence and  in  a  proper  manner,  does  only  the  things  necessary  or  fairly 
incidental  to  its  authorized  public  business,  and  thereby  injures  another, 
the  person  so  injured  is  without  redress,  except  as  to  damages  suffered 
in  and  through  property  or  a  property  right;  and  in  such  cases  the  sole 
measure  of  damages  is  the  actual  loss  (direct  and  consequential)  sus- 
tained in  the  value  of  his  property  or  property  rights. 

2.  The  justification  and  exemption  afforded  by  the  law  or  the  charter 
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e^ctends,  however,  only  so  far  as  the  grant  or  authorization  itself  extends. 
Where  the  public  necessity  and  convenience,  which  is  the  basis  for  the 
grant  of  the  right  of  eminent  domain,  ceases  to  be  a  factor,  the  special 
immunity  of  the  corporation  ceases.  Beyond  that  it  stands  as  a  private 
individual.  To  run  trains  is  a  public  necessity  of  convenience;  and, 
when  the  law  charters  a  railroad  company,  the  serving  of  the  public 
in  running  the  trains  and  the  authorization  bf  the  law  for  that  purpose 
prevent  the  running  of  trains  from  being  a  nuisance,  though  in  point 
of  fact  even  the  prudent  and  proper  operation  of  them  may  tend  to 
injure  and  damage  or  annoy  private  persons.  But  the  law  does  not  per- 
mit freight  trains  to  be  run  on  Sunday;  hence  the  running  of  them  on 
Sunday  may  be  a  nuisance.  Georgia  R.  Co.  v.  Maddox,  116  Ga.  64, 
42  S.  E.  315.  An  ordinary  and  necessary  concomitant  of  the  building 
of  railroads  is  the  erection  of  embankments  and  the  construction  of  cul- 
verts, and  therefore  in  a  general  sense  the  doing  of  these  things  is  within 
the  protections  and  immunities  afforded  by  the  charter.  But  there  is  a 
corollary  that  the  charter  contemplates  that  these  things  shall  be  done 
skilfully  and  in  such  a  manner  as  not  to  endanger  the  health  of  persons 
in  the  vicinity;  therefore,  to  erect  a  culvert  or  embankment  in  such  a 
manner  that  it  ponds  water  and  causes  it  to  become  stagnant  and 
prolific  of  mosquitoes  and  dangerous  to  health  is  not  within  the  actual 
or  implied  authority  of  its  charter,  and  the  railroad  company,  despite 
its  ordinary  immunity  or  limited  liability,  is  in  such  cases  held  to  full 
accountability  for  maintaining  a  nuisance.  G.  F.  &  A.  Ry.  Co.  v. 
Jemigan,  128  Ga.  502,  57  S.  E.  791;  S.  R  &  W.  Ry.  Co.  v.  Parish,  117 
Ga.  893,  45  S.  E.  280;  Georgia  R.  Co.  v,  Bohler,  98  Ga.  184,  26  S.  E. 
739;  GUbert  v,  S.  G.  &  N.  A.  Railroad,  69  Ga.  396. 

3.  Indeed,  it  is  never  to  be  presumed  that  the  law  intended  to  author- 
ize the  operation  of  a  thing  which  would  seriously  endanger  the  health 
and  lives  of  its  citizens.  This  is  sometimes  expressed,  somewhat  inaptly 
perhaps,  by  the  statement  that  the  law  never  authorizes  a  nuisance. 
The  Legislature  can  authorize  things  to  be  done  which  more  or  less 
interfere  with  many  of  the  rights  enjoyed  by  the  public  in  common  and 
which  in  a  sense  tend  to  annoy  and  even  in  a  financial  way  to  damage 
private  individuals,  and  such  things  so  authorized  are  not  nuisances,  but 
it  is  extremely  doubtful  if  the  Legislature  has  the  power  to  authorize 
the  doing  of  a  thing  which  in  its  nature  would  tend  to  destroy  or  to 
impair  materially  the  morals,  the  health,  or  the  safety  of  the  people. 
See  paragraph  2  of  section  2  of  article  4  of  the  Constitution  (Civil  Code, 
1895,  §  5798).  The  right  of  private  convenience,  the  right  of  the  pri- 
vate citizen  to  hold  and  own  any  particular  property,  must  yield  to 
public  convenience  and  public  service  whenever  and  wherever  the  Legis- 
lature says  yield,  and  to  this  extent  the  right  of  eminent  domain  is  para- 
mount; but  private  life  and  private  health  are  more  precious  in  the 
eyes  of  the  law  than  even  public  convenience.  .  .  . 

4.  Now,  coming  nearer  to  the  present  case,  the  furnishing  of  elec- 
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tricity  to  the  public  for  the  purpose  of  lighting  'towns  and  cities  and 
operating  railroad  and  street  cars  and  supplying  light  and  heat  to  the 
public  is  a  public  utility.  The  Legislature  in  recognition  of  diis  fact 
has  conferred  the  right  of  eminent  domain  on  corporations  engaged  in 
this  business  and  has  authorized  them  to  condemn  rights  of  way,  and 
other  easements  over  lands,  and  to  erect  dams,  and  to  back  water  upon 
the  lands  of  others  upon  payment  of  just  compensation.  Such  inconven- 
iences and  annoyances  to  private  persons  as  arise  as  a  natural  and  prob- 
able result  of  these  acts  so  authorized  are  covered  in  legal  contemplation 
by  the  legislative  grant,  and  are  not  nuisances.  But.  ...  it  will  not  be 
presumed  that  the  Legislature  intended  that  the  dams  should  be  con- 
strucjted  in  such  places  or  in  such  manner  as  to  endanger  the  general 
health  of  the  citizens  of  the  community.  .  .  .  From  this  it  foUows  that 
these  water  power  companies  must  choose  their  sites  with  due  respect  to 
the  surroundings.  If  the  contour  of  the  country  is  such  that  the  ponding 
causes  the  water  to  collect  in  lagoons  and  low  places  and  to  become 
stagnant  and  infested  with  disease-bearing  mosquitoes,  some  remedy 
must  be  devised  for  the  protection  of  the  health  of  those  who  live  within 
range  of  the  evil.  If  some  small  amount  of  stagnant  water  is  neces- 
sary, and  if ,  as  a  result  of  this  stagnant  water,  it  is  dangerous  to  life 
and  health  for  persons  to  occupy  the  lands  adjacent,  the  corporation 
has  no  right  to  say  that  the  persons  must,  at  their  own  loss,  desert  th^ 
homes  or  other  places  where  they  have  a  right  to  be.  The  corporation 
must  find  a  remedy  or  must  acquire  by  purchase  or  condenmation  the 
lands  lying  within  range  of  the  noxious  places,  and  in  this  way  confine 
the  harm  to  their  own  property.  The  Legislature  has  not  granted  away 
the  right  of  the  people  to  be  secure  in  their  lives  and  health. 
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A  SUMMARY  OF  THE   PRINCIPLES  OF  TORTS 

(GENERAL  RIGHTS)^ 

INTMOnVCTIONi    ANALYSIS   OW  liBGAL  MBLATIONS  IN 

GENERAL 


§  1.  Natwre  of  Law.  Human  rela- 
tions of  conduct,  in  respect  to  any  force 
compelling,  sanctioning,  or  protecting 
them,  are  either  ethical,  social,  or 
legal.  For  ethical  relations,  the  sanc- 
tioning -force  is  the  personal  moral 
sense;  e,  g,  the  pressure  of  conscience 
may  compel  A  to  refuse  liquor  to  an 
intemperate  man.  For  social  relations, 
the  sanctioning  force  is  the  potential 
action  of  some  portion  of  the  com- 
munity (trade,  industry,  clubs,  neigh- 
bors, fraternities,  etc.)  as  feared,  ad- 
mired, or  respected  by  the  individual; 
e.  g.  the  felt  pressure  of  public  senti- 
ment may  compel  A  to  refuse  to  lease 
a  store  to  a  liquor-seller.  For  legal  re- 
lations, the  sanctioning  force  is  the 
State's  potential  exercise  of  its  united 
organized  power,  acting  through  its 
political  organs;  e.  g.  the  pressure, 
actual  or  potential,  of  the  o£GicerB  of 
the  State  may  compel  A,  in  favor  of 
B's  family,  not  to  sell  liquor  to  B  if 
intemperate. 

§  2.  In  all  of  these  relations  of  con- 
duct, the  enforcement  may  be  con- 
ceived of  as  variable  and  arbitrary,  from 
act  to  act  (e.  g.  a  political  despot  may 
order  A  to  go  free,  and  B  to  go  to 
prison,  both  having  done  the  same  act; 
or  a  social  queen  may  capriciously  re- 
fuse A's  invitation  and  accept  B's,  in 
identical  circumstances);  or  as  uni- 
form and  regular.    The  latter  concep- 


tion is  Law.  Law  is  the  qiudity  of  being 
uniform  and  regular  in  a  series  of  events j 
whether  in  human  or  in  external  nature. 
There  may  therefore  be  cosmic  law, 
moral  law,  social  law,  and  jural  law. 
The  last  is  here  involved. 

Jural  law  is  a  rule  expressing  the  re- 
lations of  human  conduct  conceived  as 
subject  to  realization  by  State  force. 

§  3.  Kinds  of  Science  of  Law.  The 
science  of  Law  as  a  whole  may  be 
termed  Nomology. 

The  science  may  be  classified  ac- 
cording to  the  different  activities  which 
deal  with  the  fact  of  law.  These  are 
four: 

Law  may  be  conceived  of  as 

(1)  A  thing  to  be  ascertained  as  a 
fact  of  human  conduct;  this  branch 
to  be  termed  Nomo-scopy, 

(2)  A  thing  to  be  questioned  and  de- 
bated as  a  rule  which  by  some  standard 
might  be  different  from  what  it  is;  this 
branch  to  be  termed  Nomo-crUics. 

(3)  A  thing  to  be  taught  as  a  subject 
of  education;  this  to  be  termed  Nomo^ 
didactics, 

(4)  A  thing  to  be  made  and  enforced 
by  the  State  organs;  this  to  be  termed 
Nomo-practics. 

1.  Nomo-soopy'  has  three  branches 
of  activity: 

(a)  It  may  concern  itself  with  ascer- 
taining the  sources  in  which  the  exist- 
ing law  is  to  be  found,  —  statutes,  de- 


^  This  Summary  is  intended  mainlv  to  serve  as  a  juristic  analysis  of  the 
subject^  not  as  a  complete  statement  of  the  law;  hence,  detailed  rules  not  repre- 
sented m  the  Case-Book  are  omitted,  and  modifications  which  might  make  the 
Simamary  more  precise  are  sometimes  ignored. 

The  Case-Book  citations  in  the  foot-notes  are  those  which  bear  on  the  topic 
of  the  text;  the  decisions  in  the  cases  do  not  always  accord  with  the  statement 
in  the  text. 

Brackets  [  ]  are  used  in  the  text  to  indicate  that  States  differ  in  their  rule  on 
that  topic. 
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cisionsi  customs,  decrees,  etc.;  this  to 
be  termed  Nomo^tatics, 

(b)  It  may  concern  itself  with  the 
former  condition,  history,  and  devel- 
opment of  a  rule  of  law;  this  to  be 
termed  Namo^enetics. 

(c)  It  may  concern  itself  with  the 
relation  between  law  and  other  facts 
and  their  sciences;  this  to  be  termed 
NomQ-phy8ic8. 

2.  Nomo-critic8  has  two  branches  of 
activity: 

(a)  It  may  take  a  standard  of  logicy 
analyze  the  rules  of  law,  and  examine 
their  consistency  as  a  system;  this  to 
be  termed  Nomo-theorics, 

(b)  It  may,  by  a  standard  of  ethics 
(whether  divine,  moral,  or  social) 
or  of  economics,  or  of  poliHcs,  or  of  any 
auxiliary  science,  or  of  any  practical 
policy  of  a  composite  nature,  examine 
the  conformity  of  a  rule  of  law  to  this 
standard;  this  to  be  termed  Nomo- 
8ophy, 

3.  Nomo-didadics  has  a  single 
branch  only. 

4.  Nonuhpr<idics  has  three  branches 
of  activity: 

(a)  It  may  be  considered  as  a  rule 
requiring  to  be  particularized  and 
applied  in  specific  controversies  and 
realized  in  concrete  instances,  thus 
giving  rise  to  the  jvdidol  function, 
including  the  advocates  and  other 
court  officers;  this  to  be  termed  Noma- 
dikastics, 

(h)  It  may  be  considered  as  a  rule  re- 
quiring to  be  made  by  some  form  of 
expression  of  the  State's  will,  thus  giv- 
ing rise  to  the  legislative  function  and 
its  methods;  this  to  be  termed  Nomo- 
thetics. 

(c)  It  may  be  considered  as  a  rule  of 
action  for  various  officers  having  duties 
imder  it,  thus  giving  rise  to  the  execvr- 
live  function;  this  to  be  termed  Nomo- 
drastics. 

Though  these  sciences  are  theoreti- 
cally distinct,  the  content  of  two  or 
more  of  them  may  in  actual  life  be 
needed  Or  used  by  the  same  person  at 


one  time;  thus  the  l^islator  may  have 
to  consider  Nomo-thetics  or  Nomo- 
sophy,  just  as  any  citizen  may;  the 
judge  may  make  use  of  Nomo-scopy; 
and  the  teacher  and  the  student  may 
use  all. 

§  4.  Analysis  of  a  Legal  Relaiion, 
(1)  A  legal  relation  (anUy  §  2)  may  be 
termed  a  Nexus.  The  converse  fact, 
t.  e.  that  the  State  force  will  not  inter- 
fere to  compel  or  protect  the  parties, 
is  a  nonrNexus,  Theoretically,  to  de- 
fine the  nexus  is  Ur  state  the  law  suffi- 
ciently; practically,  the  organs  of  the 
law  are  constantly  stating  also  a  non- 
Nexus,  i.  e.  that  the  State  force  will  not 
interfere. 

(2)  A  Nexus  has  two  elements:  the 
Persons,  and  the  Interest.^    * 

The  Persons  to  a  Nexus  are  two. 
From  the  side  of  the  person  by  whom 
State  force  is  demandable,  the  nexus  is 
termed  a  Right.  From  the  side  of  the 
person  against  whom  it  is  demandable, 
the  nexus  is  termed  a  Burden,  Duty, 
Obligation,  or  lAabUiiy.  The  former 
person  is  termed  Obligee,  the  latter 
Obligor, 

§  5.  Interests,  Rights,  and  Wrongs. 
(1)  The  fact  of  human  condition  which 
the  State  force  aims  to  protect-  (or, 
cause  to  be  realized)  is  termed  the  In- 
terest (or  Subject);  e.  g.  the  obligee's 
personal  freedom  of  motion  from  re- 
straint by  the  obligor,  or  his  glass  win- 
dow's state  of  unbrokenness  at  the 
obligor's  hands,  is  the  Interest  of  his 
Right  or  nexus.  Every  nexus  is  de- 
fined usually  by  stating  the  Interest, 
in  so  far  as  the  persons  to  it  are  the  same 
as  in  other  nexus. 

(2)  An  event  infringing  upon  the 
Interest,  i.  e.  a  state  of  facts  varying 
from  the  fact  protected  by  law,  is 
termed  a  Breach  (in  Torts,  a  Damage 
or  Harm);  e.  g.  m  &  contract-nexus 
that  a  ship  shall  deliver  a  cargo,  the 
deUvery  is  the  Interest,  the  non-de- 
livery is  a  Breach;  in  a  tort-nexus  that 
the  body  shall  renudn  sound,  the  body's 
soundness  is  the  Interest,  a  wound  is  a 
Breach  or  Harm. 


*  There  is,  in  Nomo-sophy,  a  third  element,  the  Object,  ».  c.  the  ultimate 
purpose  sought  to  be  attained  by  the  Nexus;  e.  g.  human  life  is  the  Object 
sought  to  be  safeguarded  by  the  right  to  corporal  integrity;  but  it  is  not  a  part 
of  the  Nexus  as  a  fact  in  law. 
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Since  law  is,  in  man^r  systems, 
developed  by  judicial  decisions  ren- 
dered only  as  specific  controversies 
arise,  and  not  by  abstract  prior  defi- 
nition, and  since  the  protection  of  the 
Interest  is  thus  given  from  time  to 
time  by  declaring  specific  Harms  to  be 
violations  of  the  nexus,  the  definition 
of  the  Interest  is  in  such  systems  often 
to  be  found  only  b^  comparing  and 
83mthe8izing  the  various  events  which 
liave  been  declared  Harms.  This  will 
not  be  true  of  such  nexus  as  are  defined, 
in  their  Interest,  by  the  will  of  the 
parties,  e.  g.,  contracts.  But  it  is  true 
m  general  of  Torts,  i.  e.,  the  Interest 
of  the  nexus  (right)  is  defined  by  stating 
the  various  kmds  of  harm  or  wrong 
(Torts).  In  Torts,  therefore,  it  is 
commonly  difficult  to  find  in  the 
judicial  rulings  a  plain  comprehensive 
statement  of  the  whole  Interest  pro- 
tected by  the  nexus;  the  specific  Harm 
being  only  one  concrete  form  of  vio- 
lation of  the  nexus. 

§  6.  Primary  and  Auxiliary  Rights. 
Every  Nexus,  with  reference  to  its 
Interest,  is  bi-partite;  i.  e.  there  a 
Primary  nexus  (Capital,  Component, 
or  Institutive),  and  an  Auxiliary  nexus 
(Ancillary,  Supplementary,  Executory, 
or  Remedial). 

(1)  The  Primary  nexus  defines  the 
Interest  regarded  as  a  fact  to  be  secured 
and  kept  unimpaired  by  the  law.  But 
as  obligors  do  in  actual  life  not  always 
fulfil  the  nexus,  and  breaches  or  harms 
are  constantly  done,  the  law  must  define 
a  secondary  state  of  facts  which  is  to 
be  secured  and  enforced  in  furthering 
its  protection.  If  the  Primary  nexus, 
as  ideally  conceived,  were  invariably 
fulfilled,  no  Auxiliary  one  would  be 
needed;  in  practice,  the  Auxiliary  one 
is  used  in  that  small  proportion  of 
cases  which  give  rise  to  legal  measures; 
e.  g.  miUions  of  horses  are  owned  under 
the  property-nexus,  and  only  a  few 
thousands  are  stolen  or  disseised  so  as 
to  need  the  protection  of  the  Auxiliary 
nexus. 

(2)  When,  in  consequence  of  a 
Breach,  the  Auxiliary  nexus  becomes 
operative,  it  is  termed  a  cause  of  actionj 
or,  more  briefly,  action.  Whether  the 
number  of  actions  should  depend  on 
the  number  of  harms  done  or  on  the 
number  of  tortious  acts,  is  (in  Torts)  a 
mooted  question  (post,  §  205). 


(3)  The  Primary  nexus  continues 
throughout,  although  it  may  continu- 
ally give  rise  to  new  operations  of  the 
Auxiliary  nexus  (or,  causes  of  action). 

(4)  The  Auxiliary  nexus  may  be 
either  Preventive  or  Redressive.  (a) 
A  PreoerUvoe  nexus  protects  by  author- 
izing a  specific  conduct  before  a  breach 
of  the  Primary  nexus;  e.  g.  a  bond  to 
keep  the  peace,  as  preventive  of  an 
assault;  or  an  injunction  to  remove 
dynamite,  as  preventive  of  the  destruc- 
tion of  a  house.  Q>)  A,  Redressive  nexwR 
may  be  either  Restorative  or  Compen- 
satory. A  Restorative  nexus  protects 
by  prescribing  the  exact  renewal  of  the 
state  of  facts  disturbed  by  the  breach; 
e.  g.  a  replevin  of  a  wagon  disseised.. 
A  Compensatory  nexus  protects  by  pre- 
scribing the  svhstiiution  of  an  equiva- 
lent state  of  facts;  e.  g.  the  payment  of 
the  money-value  of  a  wagon  disseised. 

In  Torts,  the  auxiliary  nexus  are 
in  books  seldom  treated  in  connection 
with  the  Primary  nexus;  because  his- 
torically the  law  of  them  was  developed 
in  connection  with  the  law  of  procedure, 
in  both  common  law  and  equity  courts. 
But,  in  principle,  the  Auxiliary  nexus 
are  distmct  from  the  rules  of  pro- 
cedure: e.  g.f  the  Auxiliary  nexus  may 
prescribe  that  the  owner  of  a  wagon 
disseised  is  entitled  to  its  restoration 
and  not  merely  to  a  money  value; 
but  the  method  of  enforcmg  this 
nexus  —  by  replevin  or  otherwise  — 
is  a  matter  of  procedure  only. 

(5)  The  term  "forms  of  action"  is 
used  traditionally  in  a  shifting  sense. 
Sometimes  it  signifies  the  name  of  the 
kind  of  auxiliary  or  remedial  right; 
sometimes  the  name  of  the  kind  of 
harm  against  which  the  primary  right 
gives  protection;  and  always  it  also 
signifies  a  specific  formida  of  procedure. 
Since  historically  the  formulas  of  pro- 
cedure were  regarded  as  inseparable 
from  the  substantive  right,  but  since 
in  modem  legal  science  the  fallacy  of 
this  has  become  repudiated,  the  names 
for  these  "forms  of  action"  will  be 
found  sometimes  not  to  fit  precisely 
the  scientific  analysis.  Hence,  under 
some  of  the  eijisuing  Rights,  the  same 
right  will  sometimes  be  found  to  include 
different  forms  of  action,  and,  con- 
versely, the  same  form  of  action  will 
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find  a  place  partly  under  one  Right 
and  partly  under  another. 

The  main  classes  of  "forms  of  ac- 
tion" affecting  Torts  are  those  of  Tre9- 
pas8  and  Trespass  on  the  Case,  The 
dominant  test  of  this  distinction  is 
that  of  harms  caused  directly  and  harms 
caused  indirectly;^  but  another  one, 
occasionally  recognized,  is  that  of 
harms  caused  intentionally  and  harms 
caused  unintentionally.'  The  distinc- 
tion between  Trespass  and  Case  is  no 
longer  of  practical  importance  in  pres- 
ent-day law; '  except  that  in  some  in- 
stances the  Case  form  of  action  recog- 
nized no  Prophylactic  right  (§  7),  i.  e. 
"nominal''  damage  is  not  protected 
.  against/  and  that  in  some  instances 
the  Trespass  form  of  action  applied 
the  rule  for  damage  proximate  per 
ee  (past,  §§  183,  192)  while  the  Case 
form  of  action  did  not.* 

§  7.  Prophylactic  Rights,  Some 
Primary  nexus,  in  respect  to  the  Inter- 
est protected,  may  have  an  appur- 
tenant Prophylactic  nexus;  t.  e.  the 
Interest  may  be  further  protected  by 
protecting  a  state  of  facts  which  is  in- 
trinsically not  an  Interest  worth  pro- 
tecting, but  serves  as  an  outpost  or  safe- 
guard for  the  Intrinsic  Interest,  where 
proof  of  damage  to  it  would  be  diffi- 
cult or  impossible.  E,  g.  the  Intrinsic 
Interest  protected  by  the  nexus  of 
corporal  integrity  is  the  body's  free- 
dom from  pain  or  wound;  but  a  Pro- 
phylactic nexus  protects  further  against 
even  a  touching,  which  does  no  cor- 
poral harm,  and  thus  relieves  the 
obligee  from  proving  the  amount  of 
harm,  and  keeps  the  obligor  at  a  safe 
distance.  So,  sJso,  an  Intrinsic  Interest 
protected  by  the  nexus  of  social  rela- 
tions is  one's  business  patronage  un- 
impaired by  lies;  but  a  Prophylactic 
nexus  protects  further  against  certain 


kinds  of  lies  alone,  even  though  no 
business  patronage  is  impaired. 
Whether  such  a  Prophylactic  nexus  is 
granted  depends  on  the  needs  of  such 
stringent  protection  of  the  intrinsic 
Interest  as  shown  by  experience.* 

§  8.  Classification  of  Legal  Rda- 
tions,  1.  The  nexus  of  which  law  is 
made  up  are  either  between  an  individ- 
ual person  and  the  State,  or  between 
one  individual  and  another.  The  for- 
mer group  is  termed  Public  law  (in- 
cluding Criminal  law);  the  latter, 
Private  law. 

2.  The  nexus  of  Prwaie  law  may  be 
first  subdivided  according  to  the  nature 
of  one  of  the  elements  of  a  nexus;  i.  e. 
from  the  point  of  view  of  either  the 
Interest '  (Subject),  or  the  Obligee,^  or 
the  Obligor,  The  classification  which 
best  harmonizes  those  parts  of  our  law 
related  in  logic  and  in  policy  takes  the 
last  point  of  view.  Nexus  (l^pal  rela- 
tions of  right  and  liability)  are  grouped 
according  as  the  liability  is  placed  upon 
the  Obligor  wUfumt  an  act  of  his  will 
or  assent,  or  with  it.  The  former  are 
termed  (A)  Irrecusable  nexus  (non- 
ref usable);  the  latter,  (B)  Recusable, 

An  essential  principle  is  to  abandon 
any  notion  of  clEkssifymg  nexus  (rights) 
into  Rights  to  Things  and  Rights  to 
or  against  Persons,  as  do  some  systems 
of  law.  A  right  (nexus)  cannot  ever 
be  a  relation  to  a  thing.  A  thing- 
right  is  merely  the  fact  that  A  can 
keep  B  or  other  persons  away  from 
the  thing  under  certain  drcumstanoes. 
In  a  desert  island  occupied  bv  one 
man  there  can  be  no  right  at  all;  but 
there  could  be,  if  a  right  were  a  pei^ 
son's  relation  to  a  thing.  K  A's  thmg- 
right  were  A's  relation  to  a  thing,  then 
A's  right  of  corporal  integrity  wou'^ 
be  it43  relation  to  life  or  to  the  bod}, 
and  so  on.  These  and  all  other  things 
are  the  Interest  (or  subject)  of  the 


Scott  V.  Shepherd,  No.  10;  Sir  W.  Blackstone,  No.  12. 

CoveU  V.  Laming,  No.  11. 

Statutes,  Nos.  16,  17,  18. 

Ashby  V.  White,  No.  19,  and  ensuing  cases. 

Hays  V.  Cohoes  Co,,  No.  510:  Wilson  v.  Powder  Co.,  No.  611. 

Ashby  y.  White,  No.  19;  Webb  v.  Mfg,  Co..  No.  20;  Paul  v.  Skuan,  No.  21. 

This  mode  of  classification  is  suited  only  for  later  subdivicdons. 

E.g,&  right  ''in  rem"  is  one  which  extends  against  all  persons  in  tlie  State; 
a  right  ''in  personam"  extends  against  only  one  person  or  a  spedfio  class. 
This  is  a  common  classification. 
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nexus;  but  the  nexus  (right)  itself  is  a 
relation  between  A  andf  some  other 
[>er8on.  If  A  owns  a  horse,  the  rela- 
tion is  not  between  A  and  the  horse, 
but  between  A  and  some  other  person 
who  may  wish  to  take  or  to  injure  the 
horse. 

Each  of  these  two  groups  of  nexus 
may  further  be  subdivided  according  to 
the  number  of  obligees  in  whose  favor 
the  liability  runs,  i.  e.  may  be  (1)  Uni- 
versal or  (2)  Particular.  In  a  Unwer- 
sal  nexus,  the  obligor's  liability  extends 
to  all  members  of  the  State;  in  a  Par- 
ticular  nexus,  to  only  one  person  or  a 
specific  class  of  persons. 

A.  (1)  The  group  of  Irrecusable  Uni- 
versal nexus  includes  only  one  topic, 
Torts;  here  termed  General  Rights. 
These,  in  the  pohcy  of  our  law,  are  in- 
tended to  cover  those  Interests  which 
are  so  fundamental  to  social  order  and 
well-being  that  the  burden  of  respect- 
ing them  must  be  imposed  on  all  per- 
sons without  exception,  ,  regardless 
whether  they  assent.  These  General 
Rights,  being  compulsory  in  their 
burden  on  obligors,  are  as  few  as  are 
consistent  with  such  protection  being 
adequate. 

A.  (2)  The  group  of  Irrecusable 
Particular  nexus  includes  several  topics: 
(a)  Unjust  Enrichment  (Quasi-Con- 
tract);  (&)  Hereditary  Status  (child's 
duty  to  parent,  if  any;  peer's  duty,  if 


any,  in  an  aristocracy;  special  statu* 
tory  duties). 

B.  (1)  The  group  of  Recusable  Unv- 
versal  nexus  is  not  found  (probably). 

B.  (2)  The  group  of  Recusable  Par^ 
ticular  nexus  may  be  divided  into  Bi* 
factoral  and  Uni-factoral. 

A  Birfactoral  nexus  requires  for  its 
creation  some  additional  act  of  the 
person  becoming  an  obligee,  besides 
that  of  the  obligor.  A  Uni-factoral 
nexus  does  not  require  such  an  addi- 
tional act.  Bi-factoral  nexus  include: 
(a)  Contract;  (6)  Estoppel;  (c)  De- 
ceit (False  Representations);  their 
differences  depend  in  part  on  the  nature 
of  the  secondary  act.  Unirfactoral 
nexus  include:  (a)  "Common,"  or 
public-service  providers  (carriers,  tele- 
graphs, etc.);  (&)  Public  officers  (sher- 
iff, etc.);  (c)  Trustees;  (d)  Parents 
(towards  children);  (e)  corporate 
shareholders  and  officers  (perhaps). 

Under  the  above  classification  all 
nexus  may  be  grouped.  E.  g.  under 
Contract  fall  the  great  bulk  of  commer- 
cial transactions;  imder  Torts  falls  the 
right  of  Property  in  general;  and  the 
varieties  of  property-right,  with  their 
ensuing  complications,  are  juiistically 
i\p  new  species  of  nexus. 

Abnormal  nexus,  i.  6.  variations 
caused  by  personality  (law  of  Persons, 
so-called)  forms  merely  a  cross-section 
in  all  the  normal  nexus. 


GJEmBMtAIi  MIGHTS  (TOMTSf) 


S  9.  Tripartite  Elements  of  a  Oeneral 
Right  {Tort).  Every  general  right  may 
be  analyzed  into  three  parts:  I.  The 
Damage  Element;  II.  The  Causation 
Element;  III.  The  Excuse  Element. 

I.  The  Damage  Element  defines  that 
part  of  the  Interest  which  consists  in 
the  benefits  sought  to  be  secured  for 
the  obligee,  i.e.  the  harms  against 
which  the  Right  protects. 

II.  The  Causation  Element  defines 
the  conditions  which  make  the  obligor 
chargeable  as  the  cause  of  the  harm. 


III.  The  Excuse  Element  (Justifi- 
cation, Privilege)  defines  the  circum- 
stances in  which  the  Right  extends  no 
protection  even  though  the  obligee  has 
suffered  legal  harm  and  the  obligor  is 
the  legal  cause  of  it. 

Thus,  the  Right  as  a  whole  may  be 
defined  as  protecting  for  the  obligee 
certain  benefits  which  would  be  im- 
paired by  certain  harms  caused  by  the 
obligor  in  circiunstances  which  do  not 
excuse  the  inffiction  of  them. 


BOOK  I:    THE   DAMAGE  ELEMENT 

Interests  protected.    These  are  of  four 
sorts:    Personal,    Societary,    Proprie- 
tary, and  Mixed. 
Personal  Interests  are  those  which 


§  10.  Classifieation  of  Oeneral  Rights 
(Torts).  The  nexus  (rights)  termed 
General  Rights  (Torts)  are  classified 
according  to  the  nature  of  the  various 
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affect  the  obligee's  body  and  its  parts 
and  functions. 

Socieiary  Interests  are  those  which 
affect  the  obligee's  relations  with  spe- 
cific human  beings  (other  than  the 
obligor). 

Proprietary  Interests  are  those  which 


affect  specific  natural  objects  (inani- 
mate things)  controlled  by  the  obligee 
and  subject  to  his  control  by  the  policy 
of  the  State. 

Mixed  Interests  are  those  whidi 
affect  the  obligee  in  two  or  more  of  the 
above  interests  inseparably. 


TITXiM  Ai    rSMtSONAZi  niGBTTS 


S  11.  CloMificaUon  of  Personal  Itv- 
ieresis.  Personal  Interests  may  be 
divided  into  five  classes:  Corporal, 
Sensory,  Mental,  Locomotive,  and 
Vital. 

Corporal  Interests  are  those  which 
affect  the  physical  condition  of  the 
body  or  a  part. 

Sensory  Interests  are   those  which 


affect  the  physical  sensations  received 
from  the  so-called  senses. 

Mental  Interests  are  those  which 
affect  the  consciousness,  emotional  and 
mental. 

Locomotive  Interests  are  those  which  af- 
fect the  movement  of  the  body  as  a  whole. 

Vital  Interest  is  the  life  of  the  body 
as  a  whole. 


SUB-TITLB  (I):    COB,POBAI.  BIGHT 


§  12.  Right  to  Corporal  Integrity. 
A  person  has  an  Interest  in  the  safe 
and  soimd  preservation  of  his  body  and 
all  its  parts  and  functions. 

The  right  (nexiis)  to  Corporal  In- 
tegrity protects  against  every  sort  or 
degree  of  harm  to  the  body,  whether 
consisting  in  lesion  or  disturbance  of 
the  normal  condition  of  an  organ,  func- 
tion, or  tissue,  by  wound,  disease,  or 
otherwise. 

With  reference  to  the  system  of 
''forms  (causes)  of  action"  (ante,  §  6) 
a  corporal  harm  caused  directly  [or  in- 
tentionally ^  ]  by  the  obligor's  act  is 
termed  a  Battery.  A  corporal  harm 
caused  indirectly  [or,  unintentionally 
but  culpably  ^  ]  is  termed  a  Trespass  on 
the  Case  (or,  briefly,  Case,  as  the  name 
for  the  cause  of  action).'  A  corporal 
harm  in  the  form  of  an  illness  is  some- 
times included  in  the  term  Nuisance,* 
when  it  accompanies  a  sensory  an- 
noyance (post,  §  18). 

With  reference  to  the  remedial  sys- 
tem of  auxiliary  rights,  a  corporal  harm 
may  be  protected  against  by  a  preven- 


tive remedy,^  as  well  as  by  a  redraaBive 
one. 

§  13.  The  right  to  Corporal  Integ- 
rity includes  protection  against  bodiiy 
pain  or  suffering  caused  by  any  harm 
specified  in  {  12.* 

i  14.  The  right  to  Coiporal  Integ- 
rity includes  protection  against  bodily 
incapacity f  i.  e.  continuing  inability  of 
any  bodily  organ  to  act  or  be  used  in  its 
prior  normal  function,  when  this  is 
caused  by  any  harm  of  the  sort  speci- 
fied in  §  12. 

The  extent  of  this  incapacity  may  be 
measured  by  comparing  the  person's 
acts  done,  skill  shown,  etc.,  before  and 
after  the  harm,  provided  the  principle 
of  §  54,  post  (against  uncertainty  of 
business  profits)  is  not  infringed." 

§  15.  The  right  to  Corporal  Integ- 
rity protects  against  iUness  of  any 
sort.^ 

This  includes  an  illness  consisting 
only  in  nervoiu  derangement;  but  it 
does  not  include  mental  (subjective) 
suffering,  except  so  far  as  the  principle 
of  §  19,  postf  permits. 


^  Some  Coiu*ts  accept  this  distinction. 

«  Scott  V.  Shepherd,  No.  10;  Hopper  v.  Reeve,  No.  24. 

»  HiU  V.  Asylum,  No.  28. 

*  Fitzherbert,  No.  27;  HiU  v.  Asylum,  No.  28. 

*  Pennsylvania  R.  R,  v.  AUen,  No.  29;  AUanta  St,  R,  Co,  ▼.  JaoobSy  No.  32. 

*  Ballou  V.  Famum,  No.  30. 

7  Breve  de  veneno,  No.  26;  Aldred's  Case.  No.  242:  Cases  on  Nuisance,  Nos. 
325-330. 
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In  defining  practicaUy  the  boundarVi 
the  law  consioers  that  mind  and  body 
are  so  connected  as  to  be  capable  of 
inducing  nervous  illness  by  ^  mental 
shockjout  that  such  a  condition  may 
be  due  to  the  person's  own  failure  of 
effort  to  resist  it,  and  that  such  a 
result  may  be  falsely  testified  to  and 
the  falsity  be  difficult  to  detect.  It 
therefore  aims  not  to  let  this  right  be 
used  to  protect  impoetlire  ^or  avoid- 
able evils. 

The  following  solutions  obtain: 

[a.  Where  nervous  illness  is  caused, 
without  harmful  bodily  impact,  there 
is  no  action.p 

lb.  Where  nervous  illness  is  Caused, 
without  harmful  bodily  impact,  and 
without  intention  to  cause  illness,  there 
is  no  action.p 

[c.  Where  nervous  illness  is  caused, 
without  harmful  bodily  impact,  ana 
without  intention  to  cause  illness,  there 
may  be  an  action,  provided  by  the 

frinciple  of  Remoteness  {'oostf  Book  II, 
176),  the  actor  is  culpaole.]* 

[d.  Where  nervous  illness  is  caused, 
without  harmful  bodily  impact,  but 
with  intent  to  cause  some  mental  dis- 
turbance, there  may  be  an  action,  on 
the  same  conditions  as  in  c  above.]* 

[e.  Where  nervous  illness  is  caused 
by  harmful  bodily  impact  in  any  form, 
there  is  an  action.]* 

§  16.  Right  to  Corporal  ladlaiion. 
The  Corporal  Interests  are  protected 
by  two  rights,  one  intrinsic,  the  other 
prophylactic  {ante,  §  7).    Besides  the 


intrinfflc  right  to  Corporal  Integrity 
(§  12),  there  is  therefore  the  prophy- 
lactic right  to  Corporal  Isolation, 
which  protects  against  any  touching, 
or  other  impact  with  the  body,  by 
another  person  or  thing,  when  caused 
directly,  (or,  intentionally.*] 

Under  the  historic  forms  of  action 
{anJte,  §  6)  the  last  qualifying  clause 
was  fixed  (perhi^  misguid^ly)  in 
the  law;  i.  e,  this  right  protects  against 
a  Trespieiss,  not  a  Trespass  on  the  Case. 
The  policv  of  this  Kight  is  sound; 
because  the  corporal  interest  is  best 
protected  bv  keeping  other  persons 
and  things  from  ul  contact  wiUi  the 
bod^,  and  because  the  proof  of  the 

erecise  amount  and  kind  of  harm  done 
y  a  blow,  etc.,  would  often  be  an 
unfair  burden  to  the  plaintiff.  Com- 
pare examples  in  other  riffhts,  post, 
\\  58,  116,  and  the  generiu  principle 
of  prophylactic  rights,  ante,  §  8,  and 
Cases  Nob.  19,  20. 

§  17.  Separate  Harms  by  One  Tor^ 
turns  Act.  The  right  to  Corporal  In- 
tegrity protects  against  all  harms  done 
by  the  act,  including  future  harm  cer- 
tainly   supervening.'   , 

With  reference  to  the  system  of 
remedial  (auxiliary)  rights  {ante,  §  6), 
the  question  arises  whether  a  separate 
cause  oj  action  arises  for  each  harm  as  it 
develops  from  time  to  time,  or  whether 
only  one  is  given  in  which  all  harmiS  may 
and  must  be  included.' 


SUB-TITIiB   (II):    SENSOBY    BIOHT     (NUISAlfGE) 


§  18.  Right  to  Sensory  Comfort.  A 
person  has  an  Interest  in  the  comfort- 
able use  of  his  bodily  senses.  The  right 
to  Sensory  Comfort  protects  against 
annoyance  to  one  or  more  of  the  physi- 


cal senses,  —  touch,  taste,  sight,  smell, 
hearing. 

Harms  to  this  Interest,  being  usually 
inseparable  from  certun  others,  are 
governed  by  Title  D,  Mixed  Harms, 
under  the  term  Nuisance  {post,  §  140). 


BUB-TTFLE  (HI):    MENTAIi  BIGHT 

§  19.  Right  to  Mental  Comfort.    A   comfort  of  his  thoughts  and  emotions, 
person  has  an  Interest  in  the  peace  and  The  right  to  Mental  Comfort  protects 


^  Broun  v.  Cnwen,  No.  35.    One  or  two  Courts  accept  this. 

*  Spade  V.  R.  Co.,  No.  36.    Several  Courts  accept  tms. 

*  Cfreen  v.  Shoemaker,  No.  37.    This  is  the  preferable  one. 

*  Most  Courts  accept  this.    It  is  consistent  with  b  and  c,  but  not  with  a. 

*  All  Courts  accept  this. 

*  Wiffin  V.  Kincard,  No.  26. 
'  Fry  V.  R.  Co.,  No.  31. 

*  Fry  V.  R.  Co.,  No.  31:   Fetter  v.  Beat,  No.  637;  National  Copper  Co.  v. 
Minn.  M.  Co,,  No.  541.    Tnis  is  further  examined  pcist,  (  205. 
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against  suffering  of  mind  and  feelings; 
but  of  the  following  sorts  and  no 
others:  ^ 

§  20.  Mental  Suffering  in  general. 
The  right  protects  against  mental  suf- 
fering, such  as  would  naturally  be  felt 
by  persons  of  ordinary  sensibility  and 
is  not  likely  to  be  the  product  of  mere 
individual  fancy  or  imposture,  when  a 
tortious  act  also  violates  same  other 
right  herein  enumerated  and  the  suf- 
fering is  caused  by  and  appurtenant  to 
that  other  violation;   in  particular: 

(a)  The  sense  of  humiliation  or  dis- 
comfiture accompanying  an  intentional 
harm  of  public  corporal  violence; ' 

(b)  The  sense  of  gri^  or  horror  ac- 
compan3dng  an  intentional  harm  of 
corporal  violence  or  property  violence;* 

(c)  The  sense  of  griej  or  humiliation 
accompan3dng  an  intentional  harm  to 
the  domestic  relations;* 

(d)  The  sense  of  humiliation  or  dis- 
comfiture accompanying  an  inten- 
tional defamatory  act;  * 

(e)  Other  sufferings  fulfilling  the 
above  definition. 

The  cause  of  action  for  the  mental 
suffering  and  for  the  other  harm  done 


by  the  same  tortious  act  is  one  and 
inseparable. 

§21.  Fear.  The  right  protects 
against  fear  of  violent  corporsJ  harm, 
such  as  would  naturally  be  felt  by  per- 
sons of  ordinary  sensibility,  on  the  fol- 
lowing conditions: 

(a)  When  the  fear  is  caused  direcUy 
(trespass)  it  must  consist  in  a  fear  of 
immediate  violence  about  to  be  done  by 
a  person  apparently  having  both  the 
intention  and  the  ability  to  do  it  {A»- 
satiU);  but  the  person's  actual  inten- 
tion and  ability  are  immaterial.^ 

(b)  When  the  fear  is  caused  indi- 
redly  (trespass  on  the  case), 

(bO  It  must  accompany  and  be 
caused  by  some  tortious  act  which  is 
also  a  violation  of  the  right  of  Corporal 
Integrity;  ^ 

[(b'O  or,  It  must  be  caused  by  a 
series  of  acts  likely  to  produce  the  most 
serious  corporal  harmj.^ 

§  22.  [Loss  of  Privacy,  The  right 
also  protects  a  suffering  in  the  senti- 
ments of  personal  privacy  f  and  is  treated 
in  this  aspect  under  Mixed  Harms, 
Title  D,  post,  i  148). 


SUB-TITIiE   (IV) :    COBFOBAIi  UBEBTT   SIQHT  (IMFBI80NMENT) 


§  23.  Right  to  Corporal  Locomotion, 
A  person  has  an  Interest  in  the  move- 
pient  of  his  body  from  place  to  place, 
according  to  his  own  free  choice. 

The  right  to  corporal  locomotion 
(corporal  liberty)  protects  against  cor- 
poral restraint  causing  loss  of  freedom 
of  locomotion  of  the  body  (Imprison- 
ment);   on  the  following  conditions: 

(a)  The  means  of  restraint  must  be 
some  obstruction  which  makes  the 
body's  movement 

(1)  either  physically  impossible, 


(2)  or  practically  imprudent  for  a 
reasonable  person.* 

(b)  The  extent  of  restraint  must  be 
such  as  confines  the  person  within 
bounds  interfering  with  the  ordinary 
conduct  of  his  life  as  he  wishes  it;  ^^ 

(c)  The  time  of  restraint  may  be  any 
time  not  virtually  momentary;  >^ 

(d)  The  restraint  must  be  eon^ 
seiously  perceived  by  the  person  re- 
strained." 

§  24.  Arrest,  The  right  also  pro- 
tects,   prophylactically    (arUe,    §    7), 


»  Lynch  v.  Knight,  No.  39;  ChiUick  v.  Transit  Co,,  No.  38. 

•  Craker  v.  R,  Co,,  No.  40;  Chicago  v.  McLean,  No.  41. 
»  Larson  v.  Chase,  No.  42. 

*  Chapman  v.  Td,  Co,,  No.  43;  SuUivan  v.  R,  Co,,  No.  44. 
»  Chapman  v.  Td.  Co.,  No.  43. 

«  Mortin  v.  Shoppe,  No.  47;  Read  v.  Coker,  No.  48;  Beach  v.  Hancock,  No.  49. 
^  Canning  v.  WvliamsUywn,  No.  45. 

'  Wyman  v.  Leavitt,  No.  50.   This  is  possibly  not  law  anywhere;  but  it  is  just. 
»  Wright  v.  WUsan,  No.  54. 
^^  Bird  V.  Jones,  No.  56. 
^  Wood  V.  Cummings,  No.  57. 
"  Herring  v.  Boyle,  No.  55. 
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against  a  ^ymbotio  restraint  imposed 
by  an  officer  of  justice  (Arrest);  on  the 
following  conditions; 

(a)  The    officer   must    dedare   his 
purpose  to  arrest; 

(b)  and,  The  person  must  (1)  either 
be  touched  corporally  by  the  officer,  or 


(2)  submit  corporally  to  accompany 
lum  into  custody.^ 

Policy:  To  eacourage  submission  of 
peaceable  persons  and  to  discourage 
violeuce  to  or  by  officers,  while  f  umi^- 
ing  at  the  same  time  a  redress  for  such 
persons  if  unlawfully  arrested. 


SUB-TITUD   (V):    VTFAIi    SIGHT    (DX2ATH) 


§  25.  Right  to  Life.  A  person  has  an 
Interest  in  the  continuance  of  his  life. 

The  right  to  life  protects  against  the 
loss  of  the  obligee's  life. 

This  right  was  not  recognized  at 
conmion  law.'  Under  statutes  it  is 
now  univerBally  recognised.  But  the 
same  statutes  also  regulate  the  rights 
to  domestic  relations  harmed  by  death; 
hence,  the  resultant  ricdits  are  dealt 
with  under  that  head  (Title  B,  Topic 
6,  pose,  §  46). 


§  26.  The  cauee  of  action  arising 
during  lifetime  for  a  harm  to  some  other 
personal  right  (than  the  right  to  life) 
ceased  at  death,  by  common  law; ' 
but  under  statute  is  now  transferable 
by  succession.  Such  a  transfer  has  to 
be  distinguished  from  a  cause  of  action 
for  death  itself,  and  is  therefore  treated 
under  a  later  head  (Title  B,  Topic  6, 
post,  §  46). 


TITLB  B:    aOCIBTAUY  BIQHT 


S  27.  Classificaiion  of  Socielary  In- 
terests. A  Societary  Interest  is  that 
which  a  person  has  in  advantageous 
relations  of  intercourse  with  some  other 
person  than  the  obligor.    Such  a  rela- 


tion by  blood  or  marriage  is  termed  a 
Domestic  Relaiion.  Other  relations  are 
termed  Sundry  Societary  Profitable  Re- 
lations. There  are  also  Onerous  Rdor 
tUms, 


SUB-TITLE   (I) :  BiaHTS  TO  THS  DOMESTIC  BEIjATIONS 


§  28.  Scope  of  the  Interest,  A  person 
has  an  Interest  in  the  satisfactions  ob- 
tainable from  persons  in  domestic  re- 


lation with  him.  Domestic  Relations 
are  (1)  Parental  and  FUial,  (2)  Marital, 
and  (3)  Familial, 


Topic  1.     Parent's  Interest  in  the  Filial  Belation 


§29.  Parental  Right.  A  parent  has 
an  Interest  in  his  relation  with  his  child. 
The  elements  of  this  Interest  are  three: 
(1)  the  industrial  services  received  from 
the  child;  (2)  the  social  pleasure  min- 
istered by  the  child;  (3)  the  chastity 
of  a  female  child,  as  ministering  to  the 
parent's  sentiments  of  family  self- 
respect  and  honor. 

§  30.  Loss  of  Service,  The  right  pro- 
tects against  any  loss  of  the  services  of  a 
child,  whether  the  loss  be  caused 

(a)  by  fordble  abduction  of  the  child; 


(b)  by  corporal  harm  disabling  the 
child;* 

(c)  by  enticement  of  the  child  from 
the  parent's  control.* 

§  31 .  The  right  protects  against  such 
loss  of  services  during  all  the  period 
when  the  child  is  under  the  lawful  con- 
trol of  the  parent,  i.  e.  until  (1)  major- 
ity or  (2)  emancipation.* 

§  32.  If  the  father  is  alive  and  in  law- 
ful actual  control  of  family  affairs,  the 
cause  of  action  is  his;  otherwise,  it  is 
the  mother's  or  other  guardian's.* 


^  Genner  v.  Sparkes,  No.  58;  Russen  v.  Luoas,  No.  69;   GoodeU  v.  Tower, 
No.  60. 

•  Huggins  v.  Butcher,  No.  62;  Baker  v.  BoUon.  No.  63. 
»  Hambly  v.  TroU,  No.  64;  Pulling  v.  R,  Co.,  No.  65. 

•  Hall  V.  Hollander,  No.  69;  Cumming  v.  R.  Co.,  No.  70;  McGarr  v.  MiUs, 
No.  71. 

»  Evans  v.  Walton,  No.  72, 

•  McGarr  v.  MHis,  No.  71. 
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f  83.  [Sinee  the  right  protects  also 
the  parent's  interest  in  the  social  pleas* 
we  ministered  by  the  child's  welfare 
and  activity,  an  action  lies  even  if  at  the 
time  of  the  tortious  act  and  during  the 
continuance  of  its  effects  the  child  is 

(a)  by  reason  of  its  tender  age  or 
otherwise,  not  actually  rendering  in- 
dustrial services; 

(b)  by  reason  of  majority,  not  bound 
to  render  them,  if  actually  then  residing 
with  the  parent.]^ 

S  34.  SechicHon,  Since  the  right  pro- 

Topio  2.  Child's  Interest 

§36.  Oeneral  Prineiple,  A  child  has  an 
Interest  in  its  relations  with  its  parent. 

The  Interest  of  a  child  in  the  support, 
society,  and  affection  of  a  parent  is  not 
protected  by  any  Right;  *  except  where 
the  parent's  intoxication  or  death  causes 
the  harm,  as  provided  in  S  45  and  S  48, 
post. 


teets  also  the  parent's  interest  in  the 
chastUy  of  a  female  child,  an  action  lies 
for  the  seduction  of  a  female  chihl 

(a)  dther  under  age, 

(b)  or  over  age  but  resix&ig  with  the 
parent  [even  though  the  seduction 
causes  no  loss  of  service  through  preg- 
nancy or  otherwise].' 

§  35.  Death,  If  the  child's  death  is 
caused  by  the  tortious  act,  the  cause 
of  action  for  harm  after  the  death  is 
governed  by  the  principle  of  §  46,  posL 


in  the  Fftrental  Belation 

The  presumable  reason  is  found  in 
the  unjust  rule  (of  another  branch  of 
law)  that  the  parent  has  no  direct  legal 
duty  to  support  the  child,  and  therefore 
the  child  has  no  direct  protection  for 
its  interest.  Indirectly,  by  quasi-oon- 
tractual  methods,  the  law  does  recog- 
nise that  Interest,  but  not  here. 


Topic  3.     Husband's  Interest  in  the  Harital  Relation 


§  37.  Husbcmd's  Marital  Right,  A 
husbemd  has  an  Interest  in  his  relations^ 
with  the  wife.  The  elements  of  this 
interest  are  three:  (1)  the  wife's  in- 
dustrial services  as  helpmeet  in  the  fam- 
ily; (2)  the  pleasure  ministered  by  the 
wife's  personal  affection;  (3)  the  chas- 
tity of  the  wife,  as  ministering  to  the 
husband's  sentiments  of  self-respect 
and  honor. 

i  38.  Loss  of  Service,  The  hus- 
band's marital  right  protects  against 
a  loss  of  the  wife's  services  whether  the 
loss  be  caused 


(a)  by  forcible  abduction  of  the 
wife; 

(b)  by  corporal  harm  disabling  the 
wife;* 

(c)  by  enticement  of  the  wife  from 
the  husband's  habitation.* 

§39.  The  right  protects  also  against 
a  loss  of  the  wife's  personal  affecOony 
caused  by  persuasion  of  mind  and 
feehngs." 

§  40.  The  right  protects  also  against 
a  loss  of  the  wife's  chatitiiy  (criminal 
conversation).^ 


Topic  4.   "Wif 0*8  Znterest  in  the  Marital  Belation 


§  41.  WiJ^s  Marital  Right.  A  wife 
has  an  Interest  in  her  relations  with  the 
husband.  The  elements  of  this  Interest 
are  three:  (1)  the  husband's  industrial 
services  by  way  of  management  of  family 
affairs  and  of  earning  family  support; 
(2)  the  pleasure  ministered  by  the  hus- 


band's personal  affection;  (3)  the 
chastity  of  the  husband. 

§  42.  The  wife's  marital  right  pro- 
tects against  a  loss  of  the  husband's 
support,  whether  caused 

(a)  by  forcible  abduction  of  the  hus- 
band; 


»  HaU  V.  Hollander,  No.  69;  McGarr  v.  Mills,  No.  71. 

*  GrinneU  v.  WeUs,  No.  73;  Andrews  v.  Askey,  No.  74;  Snider  ▼.  NowdL 
No.  76. 

»  Sir  W,  Blackstone,  No.  77. 

<  Hyde  v.  Scissor,  No.  81:  Birmingham  S.  R,  Co.  v.  Lininer,  No.  82. 

»  Winsmore  v.  Greenbank,  No.  83. 

•  Rinehart  v.  Bills,  No.  85. 

»  Yundt  v.  Hartrunft,  No.  84, 
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(b)  by  corporal  harm  dUMing  the 
husband; 

(c)  by  erUicement  of  the  hiusband  to 
abandon  the  wife  or  otherwise  to  divert 
his  earnings.^ 

(1)  Buty  sinoe  the  husband's  own 
right  to  be  protected  from  corporal 
incapacity  (anU,  §  14)  gives  him  a 
cause  of  action  for  the  same  loss  of 
earnings  to  which  this  interest  of  the 
wife  applies,  the  wife  has  no  action  in 
the  cases  of  par.  (a)  and  par.  (b),'  [un- 
less the  husband  waives  his  action.] 

Tbpic  5.    Other 

S  45.  Support.  A  member  of  a 
family  by  blood  or  marriage  has  an 
Interest  in  the  benefit  received  from 
relations  with  any  other  member. 

But  no  Right  protects  this  Interest, 
except  as  follows: 

(a)  In  the  case  of  a  member  of  a 
family  contributing  to  its  support, 
the  others  have  an  interest  in  his  Zt/e, 
recognized  so  far  as  stated  in  §  48,  post. 


(2)  Yet  where  the  husband,  by  rea- 
son of  his  own  consent,  has  no  action, 
the  wife's  action  remains;  in  particular, 
where  the^  husband,  under  par.  (b) 
above,  is  disabled  by  intoxicating 
liquors  furnished  to  him.' 

§  43.  [The  right  protects  also  against 
a  loss  of  the  husband's  personal  affeo 
Hon,  caused  by  persuasion  of  mind  and 
feelings.]  * 

§  44.  The  right  does  Tiot  protect 
against  a  loss  of  the  husband's  chastUy.^ 


Family  Belatfons 

(b)  In  the  case  of  a  member  of  the 
family  contributing  by  earnings  to 
the  family  support,  any  other  member 
of  the  f  unily  sharing  in  such  support 
has  an  interest,  to  the  extent  of  any 
loss  of  support  by  his  incapacity  to 
labor,  if  caused  through  intoxicaUr- 
Uqiujr  furnished.* 


Topic  6.   Death,  as  Creating  or  Surviving  a  Oanae  of  Action 


§  46.  Death  as  Affecting  Causes  of 
Action.  Where  a  person's  death  is 
caused  by  the  tortious  act  ol  another 
person,  the  three  possible  causes  of 
action  affected  are  as  follows: 

(A)  The  deceased's  personai  right  to 
life  {antCy  §  25)  being  violated,  an 
action  for  his  death  would  accrue, 
which  would  vest  by  succession  im- 
mediately in  his  representative; 

(B)  The  societary  right  of  a  third 
person,  if  any  (parent,  child,  husband, 
wife)  to  the  services,  etc,  of  the  de- 
ceased {ante,  §  28)  being  violated,  an 
action  for  services  lost  by  and  after  the 
death  would  accrue  to  these  relatives; 

(C)  The  deceased's  personal  right  to 


corporal  integrity  {antej  i  12)  being 
violated  by  the  corporal  harm  suffered 
before  death  (provided  the  death  was 
not  instantaneous  upon  the  tortious 
act),  an  action  for  this  harm  would 
accrue,  continuing  during  the  life- 
time of  the  deceased,  and  surviving  to 
his  representative  (ante,  §  26). 

None  of  the  foregoing  three  causes 
of  action  were  conceded  by  the  common 
law.''  But  statutes  have  now  eveiy- 
where  granted  some  or  all  of  them;  as 
follows: 

§  47.  Deceased^ 8  Personal  Loss  of 
Life.  -  The  representative's  cause  of 
action  for  the  deceased's  personal  loss 
of  life  (Action  A)  is  not  recognized,' 


1  Wdf  V.  Franky  No.  86. 

•  Feneff  v.  R.  Co..  No.  88.  The  bracketed  clause  is  probably  not  law  any- 
where, but  OUfldlt  to  DC. 

.•  Nagle  v.  KeHcr,  No.  90. 

•  Wdf  V.  Frank,  No.  86.    Not  all  Courts  recognize  this. 

•  Kroessin  v.  KeUer.  No.  87. 

•  Na^  V.  KeUer,  No.  90. 

7  Baker  v.  BolUm^  No.  63;  PvUing  v.  R.  Co.,  No.  65. 

•  Chicago  &  R.  I.  R.  Co.  v.  Morris,  No.  107.  But  several  States  do  recognize 
it:  Perham  v.  Electric  Co..  No.  117  (point  2);  Hedrick  v.  R.  &  N.  Co.,  No.  112. 
These,  however,  usually  ao  not  recognize  Action  C  (post,  $  49).  That  is,  some 
Courts  recognize  Actions  A  and  B,  and  some  recognize  Actions  B  and  C,  while 
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except  as  in  §  48,  par.  (e),  (f),  (g);  i.  e. 
the  statute  does  not  explicitly  and  sep- 
arately grant  this  cause  of  action,  but 
grants  a  single  cause  of  action  which 
covers  both  Action  A  and  Action  B, 
and  fits  Action  B  in  most  of  its 
features. 

§  48.  Kindred's  Loss  of  Services. 
The  kindred's  causes  of  action  for 
loss  of  the  deceased's  services  since 
death  (Action  B)  are  recognized,  sub- 
ject to  the  following  conditions: 

(a)  The  relationship  is  not  restricted 
to  the  relations  mentioned  in  §  28, 
arUe  (parental  and  marital);  but  the 
action  accrues  if  any  kindred  of  any 
degree  exist.^  - 

(b)  There  is  but  one  cause  of  action 
for  all  the  kindred.* 

(c)  The  loss  is  measured  by  the 
amount  of  support  or  services  of  which 
the  kindred  were  deprived  by  the 
death ;  *  [but  is  not  to  exceed  $  —  000]. 

(d)  The  amount  of  compensation  is 
not  an  asset  of  the  deceased's  estate 
subject  to  the  claims  of  his  creditors. 

Buty 

(e)  The  amount  of  compensation  is 
distribvJted,  not  according  to  the  specific 
loss  of  each  of  the  kindred,  but  accord- 
ing to  the  rules  for  sharing  in  an  in- 
testate's assets;^ 

(f )  and.  The  action  is  vested  in  and 
brought  by  the  deceased's  representative,'* 

(g)  and,  The  action  is  extinguish- 
able  by  a  release  given  by  the  deceased 
during  lifetime.* 

The  last  three  rules  would  in  prin- 


ciple be  a  lo^cal  oonsequenoe  in  Action 
A,  but  are  out  of  place  in  Action  B. 
There  is  only  one  action;  but  ita  rules 
are  an  illogical  blend  of  the  two 
principles. 

§  40.  Survival  of  Deceased's  Prior 
Action,  The  representative's  action 
after  death,  being  a  survival  of  the  c2e- 
ceased's  aeiian  for^the  corporal  harm 
suffered  during  life  (Action  C)  is 
recognized.* 

(a)  If  the  death  was  instantaneous, 
no  such  action  survives,  because  no 
harm  was  suffered  during  lifetime  and 
therefore  no  cause  of  action  accrued 
which  could  survive.' 

(b)  Actions  thus  surviving  include 
all  the  foregoing  personal  and  societary 
harms.* 

[(c)  Where  the  statutory  enact- 
ments of  the  survival  of  the  deceased's 
action  for  corporal  harm  (Action  C) 
and  of  the  creation  of  the  kindred's 
action  for  loss  of  services  by  death 
(Action  B)  were  made  at  separate 
times,  they  were  not  intended  to  give 
two  actions,  if  a  single  tortious  act 
caused  them  both;  hence,  in  such 
cases  only  one  action  accrues;  *  un- 
less the  corporal  harm  was  caused  by 
one  tortious  act  and  the  death  after- 
wards by  another.] 

The  relation  of  the  several  possible 
causes  of  action,  at  common  law  and 
by  statute,  may  be  thus  shown 
graphically  J  the  example  t^en  is  a 
corporal  injury  to  a  wife  followed  by 
her  death  after  six  months: 


some  recognize  Action  B  only.  But  none  seem  to  recognize  all  three  actions. 
This  is  due  to  the  language  of  the  statutes,  and  to  the  legislators'  failure  to  ap- 
prehend just  how  many  gaps  were  left  at  conmion  law  to  be  filled  by  statute. 

»  Chicago  &  R,  L  R,  Co,  v.  Morris,  No.  107;  Chicago  dt  A,  R,  Co,  v.  Shannon, 
No.  108.  ,  ,       ™„ 

*  Chahux  V.  Paper  Co,,  No.  114. 

■  Chicago  &  A.R.  Co.  v.  Shannon,  No.  108;  Chicago,  P,  &  St.  Louis  R.  Co. 
V.  Woolridge,  No.  109;  Brennan  v.  Cfoal  Co.,  No.  110;  San  Antonio  <fc  A.  P,  R. 
Co,  V.  Long,  No.  112. 

*  Statutes,  Nos.  95-106. 

•  Mooney  v.  Chicago,  No.  115. 

•  Mahoninq  V,  R,  Co.  v.  Van  AlsHne,  No.  119.  But  in  a  few  States  it  is 
not  recognized;  compare  the  note  to  §  47,  ante, 

"^  Houenbeck  v.  R,  Co.,  No.  116.  Contra,  of  course,  in  the  few  States  which 
recognize  Action  A  instead  of  this  Action  B;  Perham  v.  El,  Co,,  No.  117 
(point  1). 

>  Yundt  V.  Hartrunft,  No.  120:  Hey  v.  Prime,  No.  121. 

'  Dolson  V.  R.  Co.,  No.  118.  A  large  number  of  Courts  take  this  interpreta- 
tion; but  it  is  entirely  unsound.    Compare  the  note  to  {  47,  ante. 
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Seheduh  of  Of  Snetai  Cqumb  of  Action         | 

Example:  Wife 
maimedt  dying  after 
six  montna 

Common 
Law. 

Statute. 

Wife' 9  Action  for  Lon 
of  Own  Life 
(Action  A) 

ffuabaiuf't  Action  for 
Lon  of  Wife's  Services 

(1)  up  to  the  time  of 
her  death 

(2)  after  her  death 

(Action  B) 

Wife*e  Action  for  Cor- 
•Dirral  Injury,  and  Six 
Months*  Siiffering 

(1)  accruing      b^ore 
her  death 

(2)  surviving     upon 
her  death 

(Action  Q 

No 

Yee 

No 

Yee 
No 

Yes>  (by  rep- 
resentative) 

(Not  needed) 
Yes  1  (as  next 
of  kin) 

(Not  needed) 

Yes  Uby  rep- 
resentative) ' 

§  50.  Deceased  Tortfeasor,  On  the 
death  of  the  tortfeasor,  hia  liability 
does  not  cease,  but  survives  to  his 
representative.' 

§  51.  Employer's  Liability,  An  em- 
ployee's cause  of  action,  or  that  of  his 
parent  or  other  relation,  for  an  injury 
caused  by  a  fellow-eervant  or  other- 
wise  so  as  to  give  no  cause  of  action  at 
common  law  against  the  employer,  is 
hmited  to  such  causes  of  action  as  are 
expressly  named  in  statutes.* 


BITB-TITIiE   (H):  BIGHTS  TO  SUNDBY  FBOFITABUB  BSLATIONS 


§  52.  Scope  of  the  Interest,  A  per- 
son has  an  Interest  in  the  formation 
and  maintenance,  with  another  person, 
of  any  relation  such  that  he  obtains 
from  the  favoring  society  of  the  other 
person  some  temporal  good  thing.^ 

(1)  The  Right  protects  against  any 
loss  of  the  benefit  of  such  a  relation, 
other  than  a  moral,  mental,  or  emo- 
tional benefit.* 

(2)  The  harms  to  the  interest  con- 
sist in  the  relation  being  so  interfered 
with  that  the  benefit  ceases  to  be 
received. 

The  interest  consists  in  the  coming  of 
the  benefit;  hence,  in  strictness,  the  re- 
lation exists  before  the  benefit  comes; 
past  benefits  are  merely  evidence  that 
the  relation  exists  as  to  potential  future 
benefits. 

§  53.  ClassificaHon  of  the  Rights, 
The  Rights  protecting  this  Interest 
may  be  termed  the  General  Societary 
Right  (or  Patronage-Relations  Right) 
as  distinguished  from  the  Domestic 
Societary  Ri^t.  They  may  be  sub- 
divided according  as  the  relation  is 
destroyed  or  diverted,  and  according  to 


the  mode  of  its  destruction  or  diver- 
sion, as  follows: 

A.  DestnuUion  of  the  relation 

(a)  by  Corporal  ViotencCy  Nuisance, 
or  similar  act,  done  to  the  plaintiff 
or  the  third  person; 

(b)  by  Persuasion  or  Compulsion  of 
the  volition  of  the  third  person; 

(c)  by  Defamation  of  the  plaintiff; 

B.  EHversion  of  the  relation 

(a)  by  Imitation  of  Name  or  Afar^ 
identifying  the  plaintifTs  goods  or 
services; 

(b)  by  Multiplication  of  Intellectual 
Products  or  of  Industrial  Products, 
Invented  by  the  plaintiff. 

The  onl^  question  of  law  under  the 
Damage  Element  is  the  scope  of  the 
Interest  and  the  suffering  of  tne  Harm. 
Under  the  Excuse  Element  {posiy  Book 
III)  are  examined  the  various  circum- 
stances which  justify  the  act  and  limit 
the  Right.  The  foregoing  classes  are 
necessarilv  discriminated  for  the  pur- 
pose of  oefining  the  varying  Damage 
Element  in  them.  But  the  same 
classification  also  serves  for  the  Excuse 
Element  (Book  III),  which  may  apply 
differently  to  each. 


1  But  no  Court  interprets  the  statutes  to  give  all  three  of  these  actions; 
and  some  Courts  recognize  one  only;  see  the  note  to  §  47, *arUe. 

*  Devine  v.  Healy,No,  122.     But  not  at  common  law;   Hambly  v.  Trott, 
No.  64;  nor  now  in  some  States  for  all  torts;  Hey  v.  Prime,  No.  121. 

*  Jordan  v.  N,  E,  Structurol  Co.,  No.  125  (Action  B  denied);   Fulgham  v. 
Midland  V,  R.  Co,,  No.  126  (Action  C  denied). 

«  KeMe  v.  HickenngiU,  No.  127. 

*  Practically,  no  difficulty  nowadays  arises  in  drawing  the  line:  Chamberlain 
V.  Boyd,  No.  138. 
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§  54.  DamoQe  Certain  and  Specific. 
Every  barm  alleged  to  have  been  suf- 
fered in  a  General  Societary  Relaticm 
presupposes 

(1)  that  ihe  relation  was  existing; 
and 

(2)  that  it  has  been  broken  off. 
Henoe,  it  must  appear  that  the  harm 
as  alleged  by  the  plaintiff  is 

(1)  Certain^  i.  6.  that  there  existed 
in  fact  a  relation  of  patronage  from 
which  in  reasonable  certainty  the 
plaintiff  would  have  received  a  profit;  * 

and  (2)  Specific,  i,  e.  that  there  has 
occurred  in  fact,  by  the  defendant's 
act,  an  actiuU  loss  of  the  profit  of  that 
relation,  appearing  either  in  specific 
instances  or  in  general  results.' 

Distinguish  the  denial  of  profit  on 
the  ground  of  remoteness  of  causation 
(post,  §  176).  There  the  actuality  of 
tne  loss  is  assumedj  here  its  actuality 
is  the  disputed  pomt.  t.  e.  the  ques- 
tion is  whether  the  plaintiff  had  any- 
thing to  lose. 

§  55.  Special  Rules  far  Assisting 
Proof  of  this  Right.  The  foregoing 
general  principle  applies  to  all  of  the 
rights  to  societary  relations;  but  it  is 
only  here  (in  General  Societary  Rela- 
tions) that  it  leads  to  special  rules. 
In  harms  to  Domestic  Relations,  the 
existence  of  the  relation  is  usually 
obvious  or  easily  proved;  the  mother's 
status  is  the  only  one  raising  special 
question  (ante,  §  32).  But  in  the 
General  Relations  the  numerous  casual 
and  temporary  relations  of  profit  with 
aU  sorts  of  persons  call  for  special 
rules  in  establishing  thig  element. 

Where  the  alleged  loss  falls  under 
groups  A  (a)  or  A  (b),  above  (damage 
by  Corporal  Violence,  Nuisance,  Per- 


suafflon.  Compulsion,  etc.),  there  are 
no  special  rules;  the  general  principle 
as  to  Damage  Certain  and  Specific  is 
applied  with  no  qualifying  details.' 
But  where  the  alleged  loss  falls  under 
one  of  the  other  groups  —  A  (c)  or 
B  (a),  (b)  or  (c)  —  there  are  special  ad- 
ditional rules  of  a  prophylactic  nature 
(ante,  §  7),  giving  the  phdntiff  an 
stdded  protection  and  relieving  him 
from  full  proof  of  his  Interest  and  the 
Harm  to  it;  as  follows: 

1.  D^amaiion.    Owing  to  the  diffi- 
culty of  proving  specifically  the  in- 
fluence  of   a   defamatory   statement, 
^he  plaintiff  is  additiomdly  protected 

by  a  right  under  which  he  need  not 
show  specific  relations  and  their  loss 
(post,  §  58); 

2.  Imitation  of  Name  or  Mtxrk. 
Owing  to  the  difficulty  of  proving  that 
specific  patronage  was  intended  for  the 
name  or  mark  of  the  plaintiff,  he  is 
additionally  protected  by  a  right 
under  which  his  registration  of  the 
name  or  mark  as  used  by  him  suffices 
(post,  i  74:); 

3, 4.  MuUipUcaiion  of  Inventions, 
Owing  to  the  difficulty  of  tracing  the 
form  of  an  intellectual  or  industrial 
product  to  its  inventor,  the  plaintiff  is 
additionally  protected  by  a  right  under 
which  his  registration  of  his  invention 
assists  him  (post,  §§  82,  01). 

Throughout  the  subject,  therefore, 
the  same  principle  underlies,  i.  e. 
that  there  must  have  existed  an  actual 
profitable  relation  for  the  plaintiff, 
and  it  must  have  been  actually  harmed; 
but  each  mode  of  harming  it  has  led 
to  a  different  mode  of  protection  by 
special  rules  where  needed. 


Topio  1.   BertmotUm  of  tha  Balatlon  I17  Deftimatinn 

cietary  relations  with  others  as  de- 
pend upon  their  correct  understand- 
ing of  the  facta  about  him  and  his 


§  66.  Cfeneral  Principle.  A  person 
has  an  Interest  in  the  formation  and 
maintenance    of    such    profitable    so- 


1  Garret  v.  Taylor,  No.  130;  AUison  v.  Chandler,  No.  131^  Distrngoiiah  BaUou 
v.  Famum,  No.  132.    Lamb  v.  Stone,  No.  133,  is  unsound. 

»  St.  John  V.  New  York  City,  No.  134.  Shaw  v.  Southern  P.  R,  Co.  raises 
here  a  question  of  the  mode  of  pleading  the  loss,  and  also  the  other  questkui 
(nnte,  §  14)  of  BaUou  v.  Famum,  No.  132  Qoss  of  profit  as  evidence  of  phyacal 
oisabiUty). 

'  The  cases  supra,  Notes  1,  10,  are  of  this  class. 
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Affairs,  as  discussed  and  reputed  among 
others.  The  Right  is  commonly  termed 
the  Right  to  Reputation. 

The  Right  protects  agiainst  any  loss 
of  a  profitable  relation  caused  by  (false) 
assertions  concerning  the  plidntiff,  so 
that  a  third  person  ceases  to  bestow 
the  profit. 

In  strictness,  the  loss  exists  even 
when  the  assertion  causing;  it  was  true, 
and  thus  may  be  defined  without  r^jara 
to  the  falsity  of  the  assertion.  But 
dncc  its  truth  is  universally  conceded 
to  be  a  defence  or  excuse  (jpost,  Book 


III),  the  falsit^r  is  usually  but  eirone- 
ously  included  in  the  definition  of  the 
loss. 

§  57.  The  suhject  of  the  false  asser- 
tion may  be  any  f aot  concerning  the 
plaintiff,  whether  in  his  character, 
skill,  or  other  personal  traits,  or  in 
those  of  his  family  or  his  business,  or 
otherwise.^ 

So  far  as  there  is  any  difficulty  as  to 
the  subject  of  the  assertion,  it  arises 
only  under  the  principle  of  natural 
oonisequences  (po»«,  §  176),  or  of  truth 
as  a  defence  (pos^,  Book  III). 


Sub-topic  A.  Exibtencb  of  thb  Relation,  and  its  Loss,  not  PBESuifSD 


§  58.  Damage  Certain  and  Specific. 
On  the  principle  of  §  54,  ante^  there 
must  be 

(1)  a  reasonable  certainty  that  the 


plaintiff    would    have    received    such 
profit,* 

and  (2)  an  actual  loss  of  the  profit, 
either  in  vpedfic  instances  or  in  general 
results." 


Sub-topic  B.  EIzistengb  of  the  Relation,  and  its  Logs,  Prbsuiied 


§  59.  Qeneral  PrincipU;  Words 
AcHonaJble  per  Se.  On  the  principle 
of  §  55,  ante,  the  existence  of  a  profit- 
able relation,  and  its  actual  loss,  are 
presumed,  so  that  the  plaintiff  need 
not  show  that  he  would  have  re- 
ceived and  actually  has  lost  any 
profit,  whenever  the  subject  of  the 
assertion  is  such  that  in  common  ex- 
perience he  must  have  suffered  some 
loss  of  such  profitable  relations  as 
every  person  usually  enjoys. 

(1)  In  such  cases,  his  cause  of 
action^  arises  merely  upon  the  de- 
fendant's tUterance  of  such  words  to 
any  third  person,  without  alleging  or 
proving  any  specific  loss  of  actual 
benefit.*  Such  utterances  are  termed 
fvorde  actionable  per  se, 

(2)  Such  utterance  serves  only  to 
create  a  cause  of  action;    the  actual 


amount  of  his  loss  is  still  open  to  dis- 
pute, and  the  defendant  may  show 
that  by  reason  of  the  plaintiff's  lack 
of  good  repute  he  had  nothing  to  lose 
in  his  societary  relations.* 

(3)  The  classes  of  words  thus  action- 
able depend  upon  (1)  the  likelihood  of 
their  wide  and  permanent  diffusion, 
and  (2)  the  likelihood  of  the  kind  of 
their  asserted  fact  to  influence  other 
persons  unfavorably  against  the  plain- 
tiff. Such  assertions  are  therefore 
classed  (1)  as  Oral  or  Written,  and  (2) 
according  to  their  subject. 

(4)  Such  an  utterance  cannot  de- 
stroy a  profitable  relation  if  not  so 
made  as  to  become  known  to  any  third 
person;  hence,  it  must  appear  to  have 
been  communicated;  this  is  termed 
Publication. 


(1)  Oral  Defamation  (Slander) 

Classes  cf  Utterances.     Words   ac^  I  tered,  are  of  the  following  three  kinds 
tionable    per    se,    when    oraUy    ut-lonly: 


*  Chamberlain  v.  Boyd,  No.  138;  HarUey  v.  Herring,  No.  140. 

*  Sea  y.  Facy,  No.  137;  Chamberlain  v.  Boyd,  No.  138;  Hvtckins  v.  Hutchins, 
No.  139. 

*  HarUey  v.  Herririg.  No.  140. 

*  A  prophylactic  right  (ante,  {  7). 
f  Roberts  v.  Roberts,  No.  143. 

*  W.  on  Evidence,  H  70-76. 
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§  60.  Wards  imputing  Disease, 
Words  imputing  to  the  plaintiff  a 
loathsome  and  contagious  disease  are 
actionable  per  se.^ 

i  61.  Words  imputing  Crime.  Words 
imputing  to  the  plaintiff  the  commi»- 
sion  of  a  crime  are  actionable  per  se} 

More  detailed  but  variant  qualifi- 
cations are  made  by  most  Courts,  e.  g. 
that  the  crime  must  be  a  felony,  or 
must  be  one  punishable  by  imprison- 
ment, or  must  be  one  presentable  on 
indictment,  or  must  be  one  involving 
moral  turpitude. 

§  62.  Words  imputing  Incompetence. 
Words  imputing  to  the  plaintiff  an 


incompetence  in  his  occupation  or 
means  of  livelihood  are  actionable 
per  se.* 

The  fore^ing  three  classes  are  not 
adequate  m  ^scope  to  protect  the 
Interest.  Their  limitations  are  in- 
herited from  an  epoch  when  vitupmi- 
tion  was  more  oonmion  and  less  repre- 
hended, and  when  therefore  less 
sanction  was  accorded  to  actipns  for 
defamation.  Many  jurists  have  in 
modem  times  proposed  their  enlaiige- 
ment,  and  statutes  have  corrected  a 
few  specific  iniustices.  The  most  prac- 
tical proposal  is  to  add  to  them  a 
fourth  class  identical  with  that  recog- 
nized for  writt^i  defamation.^ 


(2)   Written  (or  Graphic)  Defamation  (Libd) 


i  63.  Classes  of  Utterances.  (1)  The 
foregoing  three  kinds  of  words  are 
actionable  per  se,  when  the  words  are 
written,  printed,  or  otherwise  graphi- 
cally uttered. 

(2)  A  fourth  and  additional  kind  of 
words  is  here  also  actionable  per  se, 
namely, 


Words  tending  to  bring  the  plaintiff 
into  the  hatred,  contempt,  or  ridictde  of 
a  considerable  part  of  the  community.* 

(3)  A  graphic  utterance  may  be 
in  any  form  of  assertion;  in  par- 
ticular, it  may  make  the  iniputation 
negatively,  by  omitting  to  name  the 
plaintiff.' 


(3)  PvblicaHon 


§  65.  General  Principle.  An  utter- 
ance cannot  become  a  means  of  caus- 
ing loss  of  the  presumed  societary 
benefits  to  the  plaintiff  if  it  remained 
private  and  uncommunicated  to  any 
other  person  than  the  plaintiff  and  the 
defendant.  Hence,  such  conmumica- 
tion  (publication)  is  essential  to  make 
the  utterance  actionable. 

Moreover,  the  presumed  harmful 
effect  being  due  entirely  to  the  pre- 
sumed action  of  third  persons  upon 
learning  of  the  utterance,  the  tenor 
of  the  utterance,  to  be  actionable, 
must  be  construed  by  the  third  per- 
son's understanding  of  its  tenor.     In 


the  plaintiff's  pleading,  the  allega- 
tion of  this  imderstanding,  when  the 
tenor  requires  special  explanation, 
is  termed  innuendo  (present  participle, 

"signifying")- 
The   following   corollaries   are    de- 

ducible: 

§  66.  Third  Person  Hearing  or  Readr 
ing.  At  least  one  third  person  must 
have  heard  or  read  the  utterance.' 

§  67.  Foreign  or  Technical  Language. 
An  utterance  in  a  foreign  language  or 
in  technical  phrase  must  have  been 
heard  or  read  by  a  person  having 
the  necessary  ability  to  understand 
it.» 


1  Crittal  V.  Homer,  No.  144. 

*  Lacy  V.  Reynolds,  No.  145;  Robins  v.  Franks,  No.  146;  Cooper  y.  Smith, 
No.  147;  PettrMorgan  v.  Kennedy,  No.  148. 

■  Loyd  V.  Pearse,  No.  149;  Clifford  v.  Cochrane,  No.  150;  Ohio  &  Miss.  R. 
Co.  V.  Press  Pub.  Co.,  No.  151. 

*  Mr.  Veeder,  in  No.  152. 

*  Thorley  v.  Kerry,  No.  153;  Lathrop  v.  Sundberg,  No.  164;  Quinn  v.  Review 
Pub.  Co.,  No.  155;  Peck  v.  Tnbune  Co.,  No.  156;  MerriU  v.  Post  Pub.  Co., 
No.  157. 

*  Davis  V.  New  England  R.  Pub.  Co.,  No.  158, 
7  Hick's  Case,  No.  160. 

*  Price  V.  Jenkins,  No.  159;  PeUer  v.  Benish,  No.  161  (too  strict  a  ruling}. 
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S  68.  Utlerer'8  Personal  Meaning. 
The  tenor  of  the  utterance  is  to  be 
tested  by  the  meaning  as  naturally 
understood  by  others,  and  not  by  a 
peculiar  meaning  personal  to  the  de- 
fendant or  to  some  other  person.' 

§  69.  Special  Circumstancea  Ccfnirib- 
uUng  or  Removing  an  Actionable  Mean- 
ing.  An  actionable  meaning,  not 
naturally  inherent  in]the  words,  may  be 
contributed  solely  by  reason  of  special 


circumstances  known  to  the  third  per- 
sons. In  such  cases,  these  circum* 
stances  must  be  alleged  and  proved  by 
the  plaintiff.' 

An  actionable  meaning,  naturally 
inherent  in  the  words,  may  be  removed 
by  reason  of  special  circimistances 
known  to  the  hearers.  In  such  cases, 
the  circumstances,  if  not  apparent 
from  the  declaration,  must  be  alleged 
and  proved  by  the  defendant.* 


Topic  2.   Diversioa  of  the  BelatUm  by  Imitation  of  Name  or  Mack 
SuB-TX)Pic  A.    Unpaib  Trade  (at  Common  Law) 


S  70.  Oeneral  Principle,  A  person 
has  an  Interest  in  the  formation  and 
maintenance  of  such  profitable  socie- 
tary  relations  as  rest  upon  a  desire  to 
obtain  services  rendered  or  goods  sold 
by  him  in  distinction  from  other 
persons. 

The  Right  therefore  protiects  against 
any  loss  of  a  profitable  relation  caused 
by  imitation  of  the  name  or  mark  used 
by  the  plaintiff  to  identify  the  goods 
sold  or  services  rendered  by  him,  so 
that  a  third  person  is  thereby  deceived 
into  accepting  the  defendant's  goods 
or  services  as  and  instead  of  the 
plaintiff's.* 

§  71.  Form  of  Imitation.  The  form 
of  the  imitation  is  immaterial;  it  may 
be  an  imitation  of  the  plaintiff's  name, 
or  of  any  other  mark  or  symbol  used 

SxTB-TOPic  B.    Registered 

§  74.  General  Principle,  On  the 
principle  of  §  55,  ante,  the  plaintiff's 
interest  is  further  protected  by  a 
prophylactic  right  {ante,  §  7),  so  as  to 
relieve  him  partly  from  the  difficulties 
of  establishing  the  existence  of  specific 
customers  for  his  identif3dng  mark 
(as  required  under  §  72,  ante)  and  the 
loss  of  specific  customers  by  the  de- 
fendant's imitation  (as  required  under 
§  73,  anU). 


by  him  to  identify  goods  as  made  by 
him.* 

§  72.  Existence  of  Patronage.  On 
the  principle  of  §  54,  par.  (1),  ante 
(Certainty),  it  must  appear  that  the 
plaintiff's  name  or  mark,  as  imitated 
by  the  defendant, 

(a)  was  in  prior  use  by  the  plaintiff  to 
identify  goods  or  services  of  his,  and 

(&)  was  understqpd  by  customers  as 
so  identifying  them.* 

§  73.  Lose  of  Patronage.  On  the 
principle  of  §  54,  par.  (2),  ante  (Specific 
Loss),  the  defendant's  imitation  must 
be  such  as  tends  natiu'ally  to  deceive 
and  has  actually  deceived  one  or  more 
customers,  so  that  they  have  trans- 
ferred their  patronage  by  reason  of 
mistaking  the  defendant's  goods  or 
services  for  the  plaintiff's.' 

Trademark  (bt  Statute) 

The  elements  of  this  right,  provided 
by  statute,  are  the  following:  (1)  regis- 
tration of  his  name  or  mark;  (2)  sub- 
sequent imitation  by  the  defendant.* 

§  75.  Registration.  The  registration, 
in  pursuance  to  law,  of  the  plaintiff's 
name  or  mark  dispenses  thereafter 
with  other  proof  of  its  identification 
with  his  goods  and  of  the  existence  of 
patronage  for  them. 

But  the  symbol  thus  used  is  not  en- 


1  Daines  v.  HarOey,  No.  162;  Barr  v.  Birkner,  No.  163. 

•  Simons  v.  Bumhamf  No.  164. 

•  Leey.  Crump.  No.  165;  Rocky  Mountain  N,  P.  Co,  v.  Smyth,  No.  166. 

•  Southern  v.  How,  No.  167. 

»  Day  V.  Binning,  No.  168;  Weinstock  v.  Marks,  No.  169. 

•  Sartor  v.  Schaden,  No.  186. 

'  Weinstock  v.  Marks,  No.  169;  Mossier  v.  Jacobs,  No.  170:  Supreme  Lodge 
K,  P.  V.  Improved  Order  K.  P.,  No.  171;  Flagg  Mfg,  Co,  v.  Hclway,  No.  172. 

•  Statutes,  Nos.  173-175. 
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titled  to  registration  and  consequent 
protection  as  a  registered  mark,  unless 
it  is  suitable  for  such  exclusive  use,  as 
follows: 

(1)  It  must  not  be  a  mere  mode  of 
making  or  packing,  but  a  mark  or 
name.^ 

(2)  It  must  not  be  a  ffeographical 
or  other  general  term  equally  appli- 
cable to  numerous  persons.' 

For  the  use  of  on^s  own  name  as  a 
defence,  see  posty  Book  III. 

(3)  The  mark  must  be  used  by  him 
on  a  vendible  article  actually  put  in 
the  market;  but  the  article  need  not 
be  sold  by  the  plaintiff,  if  made  by 
him.» 

(4)  The  mark  must  be  one  not 
theretofore  used  by  another  person  and 
identified  with  other  goods  or  services/ 


§  76.  Infrvngemeid,  The  right  pro- 
tests against  the  use  of  a  duly  regis- 
tered name  or  mark, 

(1)  though  no  mistake  by  eustomen 
and  actual  loss  of  patronage  thereby  to 
the  plaintiff  be  shown?*  and 

(2)'  though  no  intent  to  deceive  by 
the  defendant  be  shown.* 

§  77.  Sundries.  (1)  The  registra- 
tion-right is  further  protected  by  penal 
proceedings;  ^  ibxmf^  not  the  common 
law  right. 

(2)  The  registration-right  does  not 
supersede  the  common-law  right,  but 
is  additional  to  it.' 

(3)  The  regiBtration-right  or  tiie 
common-law  right  when  infringed  may 
fail  of  redress  in  a  particular  court 
through  its  lack  of  jurisdiction,^ 


Topic  8.   Diversion  of  the  Beiation  by  Multiplieation  of  Invented  Intelleetiial 

Prodacts 

Sub-topic  A.    Coptbigbt  (at  CoiiuoN  Law) 


S  78.  General  Principle.  A  person 
has  an  Interest  in  the  formation  and 
maintenance  of  such  profitable  rela- 
tions as  can  be  gained  for  intellectual 
products  whose  idea  is  created  by 
him  and  embodied  in  reproducible 
Bjmibols. 

The  Right  protects  against  any  loss 
of  a  profitable  relation  caused  by  the 
reproduction  or  multiplication  of  the 
form  of  an  intellectual  product  created 
by  the  plaintiff,  so  that  a  third  person's 
acceptance  of  the  defendant's  reproduc- 
tion of  it  thereby  diminishes  the  patron- 
age for  the  plaintiff's  reproduction  of  it. 

§  79.  Kinds  of  Writings^  The  right 
protects  primarily  any  intellectual 
production;  in  particular,  an  idea  ex- 


pressed in  the  form  of  words,  repro- 
duced by  printing  or  otherwise. 

The  svbject  of  the  production,  being 
identical  at  common  law  and  by  stat- 
ute, is  treated  post^  §  82. 

For  dramatic  and  other  inteHectual 
products,  not  in  words  only,  see  pod, 
§86. 

§  80.  AuOior  as  Owner.  The  right 
protects  the  person  ^o  intellectually 
creates  the  product,  without  any  fur- 
ther formality  or  sanction,  immediately 
upon  its  creation." 

§  81.  Publication.  The  right  con- 
tinues in  perpetuity,  like  other  rights;  ^* 
except  as  follows: 

(1)  Upon  publicalion  of  the  product, 
this   ri£^t  ceases;"  the  re^tration- 


»  Davis  V.  Davis,  No.  176. 

«  Columbia  MiU  Co.  v.  Alcorn,  No.  177. 

»  Schmalz  v.  Wodey,  No.  178. 

<  Sartor  v.  Smith,  No.  187;  Sartor  v.  Schaden,  No.  186. 
.   •  Church  &  D.  Co.  v.  Russ,  No.  179;  Jurgensen  v.  Alexander,  No.  182:  Fair- 
bank  Co.  v.  Bell  Co.,  No.  183. 

•  Church  &  D.  Co.  v.  Russ,  No.  179;  Mr.  Hopkins,  No.  180;  R/egis  v.  Jaynes, 
No.  181. 

7  U.  S.  V.  Braun,  No.  184. 

«  Edison  v.  Edison  Jr.  C.  Co.,  No.  185;  Sartor  v.  Smith,  No.  187. 

»  lUinois  W.  C.  Co.  v.  Elgin  N.  W.  Co.,  No.  188. 

"  Miliar  v.  Taylor,  No.  190;  Donaldsons  v.  Becket,  No.  191. 


A  SUMlfABT  OF  THE  PRINCIPLES  OF  TORTS 


851 


right  (by  statute)  being  designed  to 
Bupersede  the  common-law  right  after 
publication,  and  to  be  the  only  right 
thereafter  available. 

This  prinGq;>le   is   wholly   unsound 
and  unjust     It  is  out  of  hannony 


with  the  analogies  of  the   foregoing 
rights. 

(2)  Publication  consists  in  so  making 
known  the  product  as  to  indicate  an 
intent  to  abandon  it  to  virtually  un- 
limited use  by  all  p^rsons.^ 


Sub-topic  B.    Rbqistbred  CoPTRiasr  (bt  Statdtb) 


S  82.  General  Principle,  On  the 
principle  of  J  55,  anUf  the  plaintiff's 
interest  is  further  protected  by  a 
prophylactic  right  (antey  §  7),  so  as  to 
relieve  him  partly  from  the  difficulties 
of  establishiog  his  authorship  of  the 
product  and  the  loss  of  specific  cus- 
tomers for  it  by  the  defendant's  multi- 
plication of  it. 

The  elements  of  this  right,  provided 
by  statute,  are  the  following:  (1)  regis- 
tration of  his  product  before  publi- 
cation; (2)  subsequent  multiplication 
by  the  defendant. 

§  83.  RegietrcUion.  The  registration, 
in  pursuance  to  law,  of  the  plaintiff's 
intellectual  product,  dispenses  there- 
after with  other  proof  of  his  author- 
ship of  the  product  and  of  the  exist- 
ence of  patronage  for  it. 

But  the  product  is  not  entitled  to 
registration  unless 

(1)  It  was  created  oriffinally  by  the 
person  registering  (or  his  assignor),  as  a 
production  by  the  exercise  of  his  own 
skill  and  labor,  and  not  by  his  repro- 
ducing in  the  same  or  a  different  form 
the  intellectual  product  of  another 
person.' 

(2)  It  must  involve  an  exercise  both 
of  thought  and  of  expreseion,  and  not 
be  the  result  merely  of  the  plaintiff's 
thought  alone  or  of  hb  expression 
alone.* 

(3)  It  must  not  have  been  pu6- 
lished  prior  to  registration.^ 


This  is  unsound.    See  anUf  %  81. 

§  84.  Infringement.  The  right  pro- 
tects against  the  reproduction  of  a 
duly  registered  intellectual  product, 
even  though  no  actual  loss  of  patronage 
thereby  to  the  plaintiff  be  shown.* 

The  reproduction  which  violates  the 
right  consists  in  using  the  author's 
product  to  such  an  extent  as  to  pro- 
duce by  the  aid  of  the  author's  own 
thought,  labor,  and  skill  therein  con- 
tained, a  product  substantially  equiva- 
lent, for  the  purpose  of  marketing,  to 
some  considerable  part  of  the  author's 
product.* 

§  85.  Sundries.  (1)  The  registra- 
tion-right is  further  protected  by  penal 
provisions; '  though  not  the  common- 
law  right. 

(2)  The  registration-right  euper^ 
sedee  the  common-law  right;  and  the 
acquisition  of  the  former  extinguishes 
the  latter.* 

This  is  unsound;  see  anJU^  §  81. 

(3)  Since  the  common-law  right 
ends  on  publication,  and  the  registered- 
right  cannot  be  acquired  after  publi- 
cation, an  author  may  lose  both  rights, 
if  he  pvhliehee  in  the  erroneous  hdief 
that  he  has  duly  acquired  the  registered 
right.* 

This  is  one  of  the  most  harsh  and 
senseless  doctrines  that  has  ever 
obUdned  lodgment  in  our  law. 


«  BarOett  v.  Crittenden,  No.  194;  Monroe  v.  Preae  Pub.  Co.,  No.  195. 
«  Banker  v.  Caldtoell,  No.  199;  CaOaghan  v.  Myers,  No.  200. 

•  Chilton  V.  Progress  P.  &  P.  Co.^  No.  201;  TFotter  v.  Lane,  No.  202;  National 
Td.  N.  Co.  V.  Western  U.  Tet.  Co.,  No.  208. 

«  BarOaU  v.  Crittenden,  No.  194;  Monroe  v.  Press  Pvb.  Co.,  No.  195;  Jewel- 
er^ M.  Agency  v.  Jewelers*  W.  P.  Co.,  No.  206. 
»  Statute,  No.  198. 

•  Story  V.  Holcombe,  No.  203;  CaOaghan  v.  Myers,  No.  206. 
»  Statute,  No.  198. 

<  Jewelers*  M.  Agency  v.  Jewelers*  W.  P.  Co.,  No.  206. 

•  Jewderif  M,  Agency  v.  Jewders*  W.  P.  Co.,  No.  206;  Holmes  v.  Hwrel^ 
No.  207. 
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Sub-topic  C. 

§  86.  Oeneral  Principle.  The  right 
protects  against  the  reproduction,  by 
oral  reading,  or  by  dramatic  action,  or 
by  both,  or  by  the  kinetic  pictures  of 
the  action,  of  the»  ideas  and  the  words 
or  action  of  an  intellectual  product 
existing  in  any  form  capable  of  such 
reproduction.^ 

(1)  This  right  is  not  abandoned  by 


Stage-Right 

the  author's  mere  communication  of 
the  product  by  reading  or  action;  pro- 
vided the  communication  has  not 
amounted  to  such  a  publication  of  it 
as  would  abandon  the  ri^t  for  pur- 
poses of  printing.' 

(2)  This  right  may  also  be  protected 
additionally  by  regUtraiian  pursuant 
to  law." 


Topto  4.   Diversion  of  the  Belation  by  Multiplioatioii  of  Invented  Indusferial 

Products 

Sub-topic  A.    Trade  Secbets  (at  Common  Law) 


§  88.  General  Principle.  A  person 
has  an  Interest  in  the  formation  and 
maintenance  of  such  profitable  rela- 
tions as  can  be  gsuned  for  industrial 
products  whose  idea  is  created  by 
him  and  embodied  in  reproducible 
forms. 

The  Right  protects  against  any  loss 
of  a  profitable  relation  caused  by  the 
use  of  an.  industrial  idea,  invented  by 
the  plaintiff  and  either  embodied  in  a 
material  product  or  used  to  make  an 
industrial  product  or  perform  an  in- 
dustrial service,  so  that  a  third  person's 
acceptance  of  the  defendant's  product 
or  service  thereby  diminishes  the 
patronage  for  the  plaintiff's  product 
or  service.* 

This   right,    in   that   aspect   which 

Protects  customers'  name-lists  and 
usiness-methods,  would  also  be  in- 
cluded (it  would  seem)  under  the  broad 
principle  of  §  94,  post,  in  its  industrial 
aspect.  But  the  present  narrower 
right  was  recognizea  before  the  other. 
Moreover,  its  relation  to  the  statutoiy 

eatent-right  has  caused  it  to  be  limited 
V  the  ofoctrine  of  publication  as  an 
abandonment;  hence  the  present  right 
riiould  not  be  regarded  as  the  equiva- 
lent of  that  of  §  94. 


§  89.  PvblicaHon  (Disdosiare  cf  3e- 
cret).  If  the  inventor  puts  out  bis 
product  or  services  for  sale  to  cus- 
tomers, this  is  an  abandonment  of  the 
right,  in  respect  to  any  person  who 
by  inspection  of  the  product  or  services 
is  able  to  discover  the  idea." 

But  it  is  not  an  abandonment  as  to 

(1)  any  person  permitted  in  cot^ 
dence  to  learn  of  the  idea;' 

(2)  nor  any  person  learning  of  it  by 
fraud  or  violence.'' 

§  90.  Infnngemera.  (1)  The  right 
is  violated  by  making  any  product  or 
rendering  any  service  by  means  of  the 
idea,  if  learned  unlawfully,  i.  e.  con- 
trary to  the  rule  of  §  89. 

The  acquisition  of  such  knowledge 
with  intent  so  to  use  it  wiU  entitle  to 
injimctive  protection. 

The  acquisition  of  such  knowledge 
by  a  commercial  rival  is  presumptive 
of  such  intent.* 

(2)  The  right  is  not  violated  by 
buying  or  selling  the  product  after  it 
is  once  lawfully  made;  but  such  buy- 
ing or  selling  may  be  a  violation  of  the 
General  Societary  Right  (anU,  {  52)  to 
have  contracts  kept  by  persons  con- 
tracting not  to  sell  it.* 


•  Tompkins  v.  HaUeck,  No.  212;  Harper  v.  Kalem  Co.,  No.  214. 
»  Tompkins  v.  Halleck,  No.  212;  Frohman  v.  Ferris,  No.  213. 

•  Statute,  No.  198. 

<  Peabody  v.  Norfolk,  No.  216;  Stone  v.  Goss,  No.  217;  Wigging  Som  Co.  v. 
CoU-A-Lap  Co.,  No.  217. 

»  Peabody  v.  Norfolk,  No.  216. 

•  Stone  V.  Goes,  No.  217. 

^  Hartman  v.  Park,  No.  228. 

•  Stone  V.  GosSf  No.  217;  contra,  asmUe,  Wiggins  v.  CoU^A-Lap  Co.,  No. 
218 

•  Hartman  v.  Park,  No.  227. 
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BxTB-rropic  B.    Rjboistebbd  (Patented)  Inyentionb  (bt  Statdtb) 


i  91.  General  Principle,  On  the 
principle  of  §  55,  ante,  the  plaintiff's 
interest  in  a  material  product  is  further 
protected  by  a  prophylactic  right  (ante, 
§  7),  80  as  to  relieve  him  partly  from 
the  difficulties  of  establishing  his  au- 
thorship of  the  product  and  the  loss  of 
specific  customers  by  the  defendant's 
multiplication  of  it. 

It  is  sometimes  said  that  a  patent- 
right  is  a  "monopoly."*  Certainly  it 
is;  but  no  more  so  than  any  property- 
rig^t,  or  than  any  other  of  the  fore- 
goins  rights  to  societary  relations.  A 
man  s  right  to  his  horse  is  that  no  one 
else  shiuA  touch  it  {poU,  §  124), — 
I)lainly  a  monoj^ly  of  its  use.  A  man's 
risht  to  his  child  is  that  no  one  shall 
take  or  hurt  it,  —  also  a  monopoly.  A 
merchant's  right  to  his  customers 
(tirUe.  §  52)  is  that  no  one  else  shall 
interfere  with  them  by  fraud  or  vio- 
lence, —  a  monopoly,  as  far  as  it  goes. 
The  monopoly  of  a  patient-right  is  no 
different  from  these  in  kind.  In  merit, 
it  rises  quite  as  high  as  the  property- 
right;  for  the  invention  which  gives 
rise  to  this  Right  is  as  meritorious  as 
the  labor  or  appropriation  which 
starts  the  property-right.  The  innu- 
endo which  attempts  to  stigmatize 
Satent-right  as  a  monopoly  is  baseless, 
foreover,  the  commercial  exploitar 
tion  of  patent-rights  bv  unmeritorious 
assignees  is  no  greater  tnan  the  abuse  of 
property-monopolies  by  unmeritorious 
grantees  or  appropriators  who  did  not 
create  the  valuable  thing. 

The  elements  of  this  Right,  provided 
by  statute,  are  the  following:  (1)  regis- 
tration of  his  product;  (2)  subsequent 
multiplication  by  the  defendant. 

It  is  sometimes  said  *  that  a  patent- 
right  is  exclusively  the  creation  of 
statute.  This  must  be  doubted,  on 
principle.  The  analogies  of  trademark- 
right  and  of  copyright  demonstrate  the 
error.    It  would  have  been  possible  to 

Erotect  inventions  (trade-secrets)  cumu- 
ktively  by  mere  registration,  without 
conditioning  the  statutory  right  on  the 
abandonment  of  the  common-law  right. 
Tlius,  although  in  law  to-day  both  the 
oop3nfight  and  the  patent-right,  as  pro- 


tected by  statute,  are  so  conditioned, 
yet  both  rights  may  best  be  conceived 
of  as  a  common-law  right  to  which  a 
conditional  but  additional  protection 
has  been  given  by  statute. 

§  92.  RegietraHan,  The  registration; 
in  pursuance  to  law,  of  the  plaintiff's 
industrial  product,  dispenses  thereafter 
with  other  proof  of  his  invention  of  the 
product  and  of  the  existence  of  patron- 
age for  it. 

But  the  product  is  entitled  to  regis- 
tration on  the  following  conditions 
only: 

(1)  It  must  involve  inventiveness, 
t.  e.  not  merely  manual  dexterity  in 
doing  or  using  something,  but  mental 
reflectiveness  in  conceiving  an  idea  as 
to  doing  or  using  it." 

(2)  It  must  involve  rtovelty,  t.  e.  the 
idea  must  be  one  not  before  known; 
and  this  novelty  must  be 

(a)  novelty  as  to  other  ideas,  i.  e. 
variant  in  its  idea  from  ideas  already 
known,  and  not  merely  variant  in  the 
material  or  mode  used;^  and 

(b)  novelty  as  to  other  persons, 
i.  e.  not  already  invented  by  another 
person.' 

(3)  It  must  be  embodied  in  the  out- 
ward tangible  form  of  some  specific 
mechanism  of  human  construction,  t.  e. 
not  merely  a  principle  of  the  action  of 
force,  whose  inherent  operation  has 
been  discovered.* 

But  this  requirement  is  satisfied  if 
the  inventor  has  not  only  discovered 
a  principle,  but  has  also  invented  a 
process  of  applying  it  with  specific 
mechanism;  and  the  right  will  then 
apply  to  the  process.'' 

In  this  requirement,  the  statutory 
patent-right  is  distinctively  narrower 
than  the  common-law  <  trade-secret 
right  (ante,  i  87);  and  on  reasonable 
grounds  of  policy:  first,  because  it  is 
unwise  to  spoil  the  spirit  of  pure 
science  by  conceding  a  commercial 
interest  to  its  students;  secondly,  be- 
cause the  system  of  public  registration 
for    identif3dng    inventions    is    only 


1  Mr.  Rofnnson,  in  No.  220.  *  Nos.  210,  228. 

*  Hotchkiss  V.  Greenwood,  No.  224*     ^  Earle  v.  Sawyer,  No.  221. 

•  EarU  V.  Sawyer,  No.  221.  •  Morton  v.  Infirmary^  No.  222. 
'  American  Bed  Tel.  Co.  v.  Dolbear,  No.  223. 
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feasible  for  thoee  having  a  tangible 
mechanifim. 

(4)  It  must  have  public  vtUUy,  t.  a. 
not  be  inherently  mischievous  or  il- 
legal in  its  purposes.^ 

(5)  It  must  not  have  been  in  public 


lite  or  on  sale  for  more  than  two  yean 
prior  to  registration.* 

§  03.  InfringemeTU,  (1)  The  right  is 
violated  by  any  one  w1m>  (a)  makes 
or  (6)  uses  or  (c)  sells  the  invented 
product.' 


Topic  5*  lUffbt  to  Protection  of  Ideas  in  0«neral 


i  94.  Oeneral  Principle,  Even  where 
an  invented  idea  is  not  embodiable  in 
nkatter,  graphically  or  mechanically,  so 
as  to  receive  the  protection  of  the  fore- 
going Rights  under  §  78  (Copyright)  or 
§  88  (Patent-Right),  and  consists  in  an 
exercise  of  thought  and  skill  creating 
or  transmitting  an  idea  or  fact  or 
sound  which  is  intrinsically  useful  to 
and  usable  by  others  irrespective  of 
the  verbal  or  ph3r8ical  form  of  its  ex- 
pression, and  is  communicated  or 
recorded  by  any  means  whatsoever, 

SUB-TITIjIB   (m) :  RIGHTS 

§  05.  Oeneral  Principle,  [A  person 
has  an  Interest  in  any  relation  with 
another  person  which  would  compel 
him  to  incur  a  pecuniary  disadvantage. 

The  Right  protects  Mm  against  any 
loss,  by  way  of  expense  incurred  by 
him  in  discharging  the  obligation  of 
such  a  relation,  when  it  has  been 
created  or  made  more  burdeneame  for 
him.] 

The  right  applies  in  the  following 
classes  of  cases: 

§  06.  Burden  of  Domestic  Relation, 
The  rigl^t  protects  against  any  loss  by 
expenses  incurred  in  fulfilling  the  obli- 
gation of  a  domestic  relation  when  a 
member  of  the  family  who  is  entitled 
to  the  plaintiff's  support  has  been  cor- 
porally injured  by  the  defendant's  act.' 


the  Right  protects  against  any  loss  of 
profitable  relations  caused  by  any  use 
of  such  ideas  or  facts  or  sotinds,  by 
means  of  their  multiplication  or  other- 
wise.* 

This  right^  it  would  seem,  as  now 
recognizedf,  is  lane  enough  to  hAve 
included  stag&-rignt  and  music-right 
(ante,  {  86)  p  but  those  rights  were 
independently  worked  out,  and  the 
present  phrasing  notes  the  law  as 
called  for  by  more  recent  forms  of 
authorship. 

TO  ONEBOUS  BISIiATIONB 

§07.  Burden  of  Contract  Rdatim, 
The  right  protects  against  any  loss  by 
expense  incurred  in  fulfilling  the  obli- 
gation of  a  contract  with  a  third  per- 
son, when  the  person,  premises,  or 
chattel  which  is  Uie  object  of  the  con- 
tract has  been  so  harmed  by  the  de- 
fendant's act  as  to  cause  additional 
expense  in  performing  the  contract.* 

§  08.  Creating  a  Burdensome  Rela- 
tion in  Self-Protection.  The  right 
protects  against  loss  (1)  by  incurring  an 
obligation  to  pay  or  (2)  by  expenses 
paid,  in  self-protection  agfdnst  the 
consequences  of  harm  caused  by  the 
defendant  to  the  plaintiff's  (a)  person 
or  (b)  property.' 

[This  includes  fees  of  counsel  in  liti- 
gation to  secure  redress.'] 


TITIiB   Ci    JPMOmiBTAnT  JUGBT9 


{  100.  Analyeia  of  Proprietary  Rights 
(a)  A  person  has  an  Interest  in  any 
natural  object  regarded  as  capable  of 


serving  his  desires  by  means  of  his 
physical  control  of  it. 
(b)  The  Interest  may  vary  between 


»  National  A,  D,  Co.  v.  lAoyd,  No.  226. 

«  Statute,  No.  220. 

»  United  Td,  Co,  v.  SharpleSjJ>io,  226:  Hartman  v.  Park,  No,  227. 

<  National  Tel,  News  Co,  v.  Western  if,  Td,  Co.,  No.  208;  Dodge  Co,  v.  Coi^ 
struction  I,  Co,,  No.  200;  Fonotipia  v.  Bradley,  No,  211.  Contra,  Haskins  v. 
Ryan,  No,  210. 

»  Gumming  v,  Brooklyn  C,  R,  Co,,  No.  220. 

•  Anthony  v.  Staid,  No.  230;  Cue  v.  Bredand,  No.  231. 
»  MitcheU  v.  Burch,  No.  232. 

•  Witiich  V.  O'Neal,  No.  233. 
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two  extremes.  Either  it  may  oonsist 
in  the  complete  exclusion  of  all  other 
persons  from  any  Interest  in  a  specific 
object;  this  is  the  system  of  Maxi- 
mum Interest,  or  Exclwtive  Tndundiud 
Property,  Or  it  may  consist  in  the 
exclusion  of  all  other  persons'  Interest 
to  such  extent  only  as  leaves  the  object 
usable  in  a  degree  sufficient  for  some 
sustenance  of  the  first  party;  this  is 
the  system  of  Minimum  Interestf  or 
Communal  Property.  No  State  sanc- 
tions either  extreme  exclusively.  By 
State  enactment  or  voluntary  act  of  the 
parties,  numerous  species  of  Interests 
and  Rights  ranging  between  these 
extremes  are  found  in  every  legal 
system,  e.  g.  easements,  leases,  county 
highway,  city  buildings.  Neverthe- 
less, every  legal  system  will  usually 
be  marked  by  its  adoption  of  one  or 
the  other  extreme  as  its  fundamental 
feature;  the  intermediate  species  will 
then  i^pear  as  exceptions  or  variations 
from  its  general  principle.  AH  legal 
systems  now  in  existence,  including 
the  Anglo-American,  have  as  their 
basis  the  system  of  Exclusive  Indi- 
vidual Property.  Hence,  the  scientific 
study  of  its  property-ri^ts  begins  by 
defining  the  right  of  Property  in  the 
generic  or  abstract  form  of  the  exclu- 
sive individual  right,  so  far  as  the  State 
permits  it;  and  then  defines  the  inter- 
mediate varieties  or  subdivisions  of 
this  right  and  the  consequent  detailed 
rules. 

Thus  the  law  of  Torts,  being  con- 
cerned with  the  fimdamental  rights 
and  duties  (ante,  {  10),  defines  the 
generic  Proprieta^  Right.     The  law 


of  Prop^y  (so-ealled)  then  proceeds 
(in  our  traditional  usage)  to  define  the 
varieties  and  their  consequent  rules. 

(c)  Natural  objects,  as  thus  per- 
mitted by  the  State  to  become  an  ob- 
ject of  an  exclusive  iadividual  Right,  are 
in  every  legal  system  classified  under 
two  general  heads,  variously  known  as 
Movable  and  Immovable,  Beat  and 
Personal,  etc.  Systems  differ  both  in 
the  objects  placed  under  one  or  the 
other  of  these  heads,  and  in  the  scope 
of  the  details  of  the  Right  conceded 
for  various  objects.  Such  variations 
might  be  classed  under  either  Torts  or 
Property;  but  practically  it  is  neces- 
sary, for  understanding  the  historic 
rules  of  our  law,  to  deal  with  some  of 
them  in  both  departments. 

(d)  The  acquisition,  traftrfer  and  ex- 
tinction of  the  Right  fall  in  the  depart- 
ment of  Property.  Hence  the  law  of 
Torts,  in  defining  the  scope  of  the  Right, 
assumes  that  conditions  for  acquiring 
the  Right  have  been  fulfilled;  i.  e.  that 
the  person  has  by  occupation,  inheri- 
tance, or  otherwise,  duly  acquired  the 
Right;  and  it  seeks  only  to  define  the 
legal  consequences  of  one's  having 
the  Right.  Hence,  the  presumption  of 
Right  from  possession,  and  kindred 
rules  of  procedure,  are  without  its 
scope. 

§  101.  Classification  of  Topics.  The 
definition  of  a  Proprietary  right  in- 
volves two  parts. 

(1)  It  describes  the  kinds  of  natural  ob- 
jects which  are  included  in  the  Interest. 

(2)  It  describes  the  kinds  of  harms  to 
them  against  which  the  Right  protects 

I  the  owner. 


SUB-TITI^   (I):    REAIiTT 
Toplo  1.    Kinds  of  Natural  Objeots  Inoluded. 


S  101.  Land-Surface  and  Appurte- 
nances. The  property-right  in  realty 
includes  the  starfaceHirea  of  the  land. 

It  also  includes  such  appurtenant 
elements  as  serve  to  make  the  land  safe 


for  habitation  and  completely  avail- 
able for  economic  use  as  a  fixed  head- 
quarters of  individual  activity. 

The   following   el^nents    are    thus 
included: 


Sub-topic  A.    Statignabt  Elbmbntb 


§  102.  Superjacent  Space.  The  space 
superjacent   to  the  land  is  included, 


without    limit 
wards.^ 


as    to    distance  up- 


»  Pickering  v.  Rudd,  No.  235;  Kenyan  v.  Hart,  No.  236;  Smith  v.  Smith,  No. 
237;  Hannabalson  v.  Seesums,  No.  238. 
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Whether  the  proi)hylactic  right  (arUej 
§  7)  protects  against  any  intrusion, 
regardless  of  the  damage  done,  is  a 
question  of  law  still  open.^ 

Of  course,  easemenia  of  way  through 
the  air  may  be  created,  like  easements 
of  way  on  the  surface.'  Moreover, 
various  excuses  for  interference,  based 
on  common  necessities  (post.  Book 
III,  Title  C),  may  be  applicable. 

§  103.  (1)  The  right  also  protects 
the  superjacent  space  from  the  intru- 
fflon  of  such  sufafltances  as  may,  by 
impairing  the  health  of  the  owner,  thus 
violate  the  right  of  Corporal  Integrity 
(ante,  §  12),  or  by  impairing  the  use 
of  his  bodily  senses  thus  violate. his 
right  of  Sensory  Comfort  (ante,  §  18). 
But  inasmuch  as  such  harm  is  a  mixed 
harm,  the  Retails  of  the  right  protect- 
ing against  it  are  treated  under  Title 
D  (post,  §  140),  being  known  by  the 
term  Nuisance. 


S  104.  Svbjacerd  Space.  The  space 
subjacent  to  the  land  is  included,  with- 
out limit  as  to  distance  downwards.* 

The  right  in  this  aspect  protects 
merely  against  an  intrusion  into  the 
lower  soil  or  a  removal  of  it.  But  an 
act  which  causes  the  surface  to  fall  is 
a  violation  of  the  main  right  (anU, 
§  101).  In  that  aspect,  the  chief  legal 
question  is  whether  mere  is  a  com- 
munal right  limiting  the  in<fividual 
light  by  way  of  easement.  When  an 
adjacent  owner  causes  the  subsid^ice 
by  digging  on  his  own  land,  it  may 
perhaps  be  said  that  the  excuse,  if  any, 
IS  a  part  of  the  inherent  limitation  of 
the  generic  property-right  (po8<,  Book 
III,  Title  C).  But  when  it  is  caused 
by  a  grantee  of  subjacent  soil,  it  is 
rather  a  question  of  the  implied  extent 
of  the  grant  in  partitioning  commun- 
ally the  respective  details  of  the  ri^t 
between  the  parties.^ 


Sub-topic  B.    Afflxtemt  Elbmbntb 


§  105.  Air,  The  right  [does  (lot]  in- 
clude[s]  the  normal  flow  of  air  to  the 
premises.* 

Courts  and  Legislatures  here  differ. 
But  whenever  the  right  has  been 
recognized,  a  communal  right  for 
neighbors  has  also  been  conceded;  so 
that  the  obstruction  of  air  by  the 
ordinary  use  of  adiacent  premises  for 
building  is  justifiable,  on  the  principle 
of  Book  III,  Title  C,  t.  e.  the  mtemip- 
tion  of  the  air  is  a  violation  of  right 
only  when  done  to  serve  no  useful  pur- 
pose and  solely  in  malice. 

Where  the  right  is  not  recognized 
as  inherent,  it  mav  of  course  be 
acquired  by  grani  or  by  prescription  as 
an  easement  in  the  other  land.* 

The  sending  in  of  noxious  elements, 
such  as  gas  or  smoke,  is  a  different 
thing  from  the  interruption  of  the 
flow  of  air,  and  is  covered  by  the  doc- 
trine of  Nuisance  (ante,  §  102). 

§  106.  Light,  The  right  [does  not] 
include[s]  the  normal  flow  of  light- 
waves to  the  premises.' 


Courts  and  Legislatures  here  differ; 
this  and  the  preceding  element  are 
not  distinguished  in  the  law;  see 
the  note  to  §  104. 

For  the  nature  of  both  these  rights, 
see  the  note  to  §  106. 

8107.  Surface  ChanneirWaten,  The 
right  includes  stream-right,  i.  e.  the 
normal  flow,  in  quantity  and  quality,  of 
water  running  naturally  from  oth^ 
land  in  a  channel  throui^  or  alongside 
of  the  premises. 

But  as  between  owners  of  different 
premises  served  by  the  same  stream, 
the  right  is  oonmiunally  apportioned, 
as  to  quantity  of  water,  so  that  the 
upper  riparian  owner  is  limited  to  an 
amount  reasonable  in  view  of  the  com- 
mon needs.* 

Thus  the  right  is  seen  to  be  not 
identical  in  nature  with  the  main 
property-right  (ante,  §  100),  i.  e.  it  is 
not  an  interest  that  the  particles  of 
water,  while  up  stream,  snail  not  be 
touched  by  other  persons;  butisanaio- 


^  Pickering  v.  Rudd,  No.  235,  .and  cases  supra. 

«  Mr.  Kuhn,  No.  239. 

»  Messrs.  Blanchard  &  Weeks,  No.  240;  Chartiera  B.  C.  Co.  v.  MeUon,  No.  241. 

«  CharHers  B.  C.  Co,  v.  Mellon,  No.  241. 

»  Letts  V.  Kessler,  No.  243. 

•  Aldred*s  Case,  No.  242. 

»  Letts  V.  Kessler,  No.  243. 

•  Mason  v.  HiU,  No.  244;   Tyler  v.  Wilkinson,  No.  245;  Webb.  v.  Portland 
Mfg.  Co.,  No.  246. 
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gous  to  the  right  to  sodetary  relations 
Janief  §  52) ,  i.  e.  there  is  an  interest 
that  the  particles  of  water  shall  arrive 
uninterruptedly  at  the  premises  where 
the  owner  may  take  possession  of 
them.  If  he  does  take  such  possession, 
the  main  property-right  then  attaches; 
if  he  does  not,  it  does  not.  It  is  like 
the  monev  in  a  possible  customer's 
pocket;  the  merchant  has  a  societary 
interest  that  its  course  towards  him 
in  the  customer's  hand  shall  be  unin- 
terrupted: if  and  after  it  arrives  in 
his  nana,  his  proprietary  interest 
begns. 

The  details  of  the  apportionment 
of  the  risht  as  between  communal 
owners  belong  in  the  department  of 
Property. 

§  108.  [The  main  property-right 
{ante,  §  101)  does  not  include  stream- 
right  as  an  appurtenant  thereto  (ripa- 
rian right);  but  stream-right  is  a  sepa- 
rate right,  acquirable  independently 
by  prior  appropriation  of  the  flow,  to 
the  extent  of  the  flow  appropriated.^  ] 

This  is  the  law  of  many  Western 
States,  and  there  supplants  the  rule 
of  §  107. 

§  109.  Surface  StreanUesa  Waters. 
The  right  does  not  include  the  flow  of 
waters  arriving  casually  from  other 
land  by  no  regular  channel. 

§  110.  Svbterranean  Channd'Waters, 
The  right  includes  the  flow  of  water  in 
a  subterranean  channel,  in  so  far  as  it 
forms  a  stream  which  would  be  the 
object  of  the  right  if  on  the  surface. 

§111.  Subterranean  Percolating  W<y- 
ters.  The  right  [does  not]  include[8] 
the  flow  of  water  arriving  beneath  the 
premises  from  other  premises  by  per- 
colation or  other  interstitial  passages.' 

Courts  and  Lemslatures  here  differ- 
But  whenever  me  right  has  been 
recognized,  a  communal  right  calling 
for  reasonable  apportionment  between 
owners  of  adjacent  premises  tapping 


the  same  supply  has  been  conceded; 
so  that  a  diversion  of  the  water  for 
the  ordinary  commercial  or  personal 
use  has  been  justifiable,  and  oiiJ^  a 
solely  malicious  use  would  be  action- 
able; this  ma^  perhaps  be  classed 
under  the  prmciple  of  Book  IIL 
Title  C. 

§  112.  Mineral  Gas  and  OU,  The 
right  [does  not]  include[8]  the  flow  of 
nuneral  gas  and  oil  arriving  beneath  the 
premises  from  other  premises  by  perco- 
lation or  other  interstitial  passages.' 

Courts  have  usually  taken  the  nega- 
tive view;  but  Le^slatures  have  some- 
times changed  the  rule.  Where  the 
right  is  recognised  (as  it  ought  to  be), 
its  analysis  is  similar  to  that  of  stream- 
right  {anUy  §  106),  t.  e.  analogous  to 
the  ri^t  to  societaiy  relations.^ 

Where  the  right  is  recognized,  it  is 
of  course  a  communal  ri^t,  subject 
to  reasonable  apportionment  between 
adjacent  owners;  see  the  note  to  §  111. 

S  113.  Electricity.  The  right  [does 
not]  include[s]  the  occurrence  of  useful 
electrical  effects  artificially  induced 
upon  premises  equipped  with  instru- 
ments which  in  normal  electrical  con- 
ditions oould  be  susceptible  to  such 
effects.* 

This  element  of  the  right  ought  to 
be  recognized^  on  tiie  foregoing  analo- 
gies. But  it  is  a  communfJ  ri^t,  and 
would  be  subject  to  the  hmitatibns 
mentioned  in  the  note  to  §  111. 

The  impairment  of  pipes,  etc.,  by 
eUctrolysia  would,  however,  be  an 
ordinary  instance  of  violation  of  the 
main  property-right. 

Interference  with  wirelesa  meeaagea 
falls  under  the  present  right;  and  the 
special  problem  of  law  therein  (that  is. 
apart  from  the  practical  problem  oi 
iaentifjring  the  wrongdoer)  seems  to 
be  that  of  determining  what  is  a 
reasonable  apportionment  of  the  com* 
munal  right. 


Topic  2.    Kinds  of  Harmful  Acts  violating  the  Bight 


S  114.  Scope  of  the  Interest.     The 
Interest  in  realty  is  that  the  thing  shall 


remain  in   every  respect  intact  and 
therefore  potentially  at  the  fullest  pos- 


»  Reno  8.  M.  A  R.  TF.  v.  Stevenson,  No.  247. 

•  Acton  V.  Blundellf  No.  248;  Meeker  v.  East  Orange^  No.  249. 

»  Ohio  Oa  Co.  V.  Indiana  Oil  Co.,  No.  250. 

<  Opinion  in  No.  250,  p.  609. 

»  Cumberland  T,  A  T,  Co.  v.  UnUed  El  R.  Co.,  No.  261:  W.  E.  B.,  No.  262. 
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dble  service  of  the  owner  if  and  when 
he  may  choose  to  make  use  of  it. 

Therefore  the  Right  which  protects 
this  Interest  is  a  right  to  exclude  other 
persons  from  the  thing;  in  particular, 
that  the  thing  shall  not  be,  at  the  hands 
of  the  obligor, 

(A)  impaired  in  its  materials,  or 

(B)  intruded  upon  in  its  space. 

(1)  £i/A«r  of  these  might  occur  with- 
out the  other.  E,  g.  a  blast  of  powder 
might  by  concussion  ruin  a  house, 
without  the  defendant's  intrusion.  Or 
the  defendant  might  enter  the  house 
without  any  conceivable  impairment 
of  it.  But  between  these  two  is  in- 
cluded all  possible  scope  of  the  Prop- 
erty-Right. 

(2)  The  Property-Right  is  essen- 
tiaily  a  guarantee  of  the  excliLsion  of 
other  persons  from  the  use  or  handling 
of  the  thing.  Its  most  absolute  form 
amoimts  to  no  other  than  that.^  The 
oonmion  mode  of  definition,  therefore, 
as  a  rij^t  of  use  by  the  owner  himself, 
is  fallacious.  Take  away  the  right,  ana 
the  owner  would  and  could  be  using  it 
himself,  just  as  well  as  with  the  right; 
unless  we  add  the  notion  that  others  are 
not  to  interfere  or  compete  in  such  use, 
and  then  that  is  seen  to  be  the  only 
essential  element.  Moreover,  an  owner 
need  not  actually  make  any  use  of 
the  thing  owned.  Thus,  the  excluMon 
of  other  persons  is  the  essence  of  the 
right. 

§  115.  Kinds  of  Harmfvl  Ada  vio- 
lating the  Right,  The  harmful  acts  vio- 
lating the  right  are  in  Anglo-American 
law  not  classified  according  as  they 
consist  in  (A)  an  impairment  of  thing 
or  (B)  an  intrusion  upon  it;  but  ac- 
cording as  they  consist  in 

(A)  a  partial  impairment  or  partial 
intrusion  (Trespass,  Case); 

(B)  a  eompUie  impairment,  t.  e.  de- 
struction, or  complete  intrusion,  i.  e. 
dispossession  (Disseisin,  Ejectment, 
Ouster). 


This  dasBification  is  an 
tradition;  but  has  commended  itself 
in  practical  experience.  The  practical 
difference  in  the  standpoint  of  an 
owner  in  or  out  of  possesEdon,  with 
regard  to  the  remedies  needed,  justi- 
fies the  distinction;  a  man  totally 
dispossessed  has  a  more  urgent  need 
of  relief  and  finds  his  proof  more 
difficult. 

§  116.  Partial  Intrusion  or  Impair- 
ment (Trespass,  Case).  The  right  pro- 
tects against  any  partial  intrusion  upon 
the  space  of  the  land  or  any  partial 
impairment  of  its  material. 

The  wrongful  act  is  termed  a  Tree- 
pass  if  done  directly,'  or  a  Trespass  on 
the  Case,  if  done  indirectly,*  according 
to  the  classification  of  causes  of  action 
(anU,  i  6). 

Whether  an  intrusion  into  the  air- 
space above  land  is  a  trespass,  depends 
on  the  scope  of  the  Interest,  as  gov- 
erned by  the  principle  of  §  102,  ante. 
Impairment  of  affluent  elements  (air, 
water,  electricity,  etc.)  would  be 
regarded  as  a  trespass  on  the  case. 

§  117.  The  right  protects  against  the 
mere  intrusion  upon  or  touching  of  the 
thing,  regardless  of  the  amount  of 
harm  done;  the  right  being  here  a  pro- 
phylactic one  {ante,  §  7).^ 

(1)  In  some  Courts,  the  d]stinctian» 
already  noticed  for  other  rights  (ante, 
§  16),  is  preserved,  that  for  trspass 
a  mere  touching  or  entry  is  actionable, 
while  for  trespass  on  the  case  a  pal- 
pable damage  must  have  been  done.* 
It  would  seem  better  to  assimilate  all 
instances  to  the  trespass  rule. 

(2)  For  harms  to  the  affluent  ele- 
ments (air,  water,  etc.),  the  rule  for 
trespass  on  the  case  would  probably 
be  applied; '  except  where  the  harm 
consists  in  the  polluGon  of  water. 

(3)  Whether  separate  harms  done  by 
a  single  tortious  act  give  separate  causes 
of  action  is  a  question  depending  on 
the  general  principle  of  §  205,  poti. 


1  Mr.  Amos,  No.  253:  Justice  Holmes,  No.  254;  Mr.  Sidgtnck,  No.  255. 

«  PrewiU  v.  Clayton,  No.  260. 

«  Year-Book,  No.  266;  Sir  E.  Coke,  No.  267;  Tenant  v.  GiMwin.  No.  268 
(miscalled  "trespass").  Wilson  v.  Povoder  Co,,  No.  263,  declares  the  distinction 
immaterial. 

«  Ashby  V.  WkUe,  No.  19;  Pfeiffer  v.  Grossman,  No.  261;  Smith  v.  Smiih, 
No.  237;  Hannabalson  v.  Sessions,  No.  238. 
»  Perrins  v.  Bergen,  No.  281. 

•  Mason  v.  HiU,  No.  244,  at  p.  680  (undecided);  WM  v.  Mfg.  Co.,  No.  246 
(pontra). 
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S  118.  Total  Dispo8se$8um  (Dm- 
eeinn).  The  right  protects  against  a 
tokU  extrusion  (ouster)  from  the  prem- 
ises, done  either  by  the  destruction  of 
the  premises,  or  by  the  intrusion  of  a 
person  who  substitutes  his  possession 
for  the  owner's. 

Possession  and  Dispossession  are 
each  other's  correlatives,  and  may  be 
defined  as  follows: 

(1)  Possession  is  a  relation  of  con- 
trol of  a  thing  as  against  other  persons. 
A  possession  consists  of  two  elements, 
with  reference  to  the  area  deemed  to 
be  possessed,  (a)  the  area  actually 
controlled  against  others  by  the  bodily 
force  of  the  person;  (b)  the  area  willed 
by  him  to  be  included  in  his  potential 
control,  as  expressed  in  his  acts  of 
will,  (a)  The  actual  bodihr  control 
extends  as  far  as  the  force  of  hands  or 
weapons  reaches  beyond  the  momen- 
tary position  of  the  possessor,  (b) 
The  potential  control  T  constructive" 
possession)  reaches  as  far  as  the  terms 
of  his  expressed  will  indicate;  the  acts 
of  expression  conmst  usually  in  boun- 
dary marks,  fences^  cultivation,  or 
words  of  description  m  deeds  of  grant 
used  as  a  source  of  title. 

(2)  Dispossession  is  the  relation  of 
another  person,  M,  as  against  the  first 
person  A,  in  respect  to  destroying  con- 
trol of  the  tiling. 

It  consists  also  of  the  two  correspond- 
ing elements,  (a)  Actiud  disseisin  con- 
Bists  in  displacing  A's  actual  bodily  con- 
trol by  a  contrary  bodily  control.  It 
therefore  extends  no  furtner  than  such 
actual  control.     Hence, 

(a')  For  an  area  actually  controlled 
by  A,  the  dissdsin  will  extend  as  far 
as  B  destroys  A's  actual  control,  (a^^) 
For  an  area  constructively  possessed  by 
A,  the  disseisin  of  B  will  extend  as  far 
as  B  exercises  actual  control;  but  no 
fartiier.^ 

(b)  Constructive  disseisin  consists  in 
di^iacin^  A's  control  by  a  contrarv 
constructive  dispossession;  the  intend,- 
ing  dispossessor,  however,  not  being 
favored  by  the  law.    Hence, 

(t/)  For  an  area  actually  controlled 
by  A,  the  constructive  disseisin  of  B 


will  have  no  effect.  (b'O  For  an  area 
constructively  vossessed  by  A,  the  dis- 
seisin of  B  will  extend  as  far  as  B's  acts 
express  a  will  to  have  potential  control. 
This  is  the  commonest  case  in  litiga- 
tion, the  controversy  usually  tummg 
on  the  extent  of  ''color  of  title,"  i.  e. 
the  area  signified  by  B  to  be  covered 
by  his  will  to  have  potential  control.' 

§  119.  Rtdes  dependent  on  Disseiein 
as  distinguished  Jrom  Trespass.  The 
rules  of  law  which  depend  on  the  dis- 
tinction between  disseisin  and  trespass 
are  not  rules  of  Tort,  but  of  Property 
or  of  Procedure.  They  are  chiefly  three: 

(1)  Rules  prescribing  the  Remedy 
available;  (2)  Rules  for  Transfer  of 
Title  by  Possession;  (3)  Rules  for 
Amount  of  Compensation. 

S  120.  Rules  for  Acquisition  of  Title 
by  Long  Possession,  A  title  may  be 
transferred  by  possession,  t.  e.  lost  by 
one  person  and  gained  by  the  other, 
when  the  premises  have  been  in  the 
other's  open,  peaceable,  and  undisputed 
possession  for  a  period  of  time.  (Pre- 
scription, Adverse  Possession.') 

For  this  piupoee,  a  disseisin,  not  a 
mere  trespass,  is  required.^ 

Disseisin  being  a  fact  of  control  (not 
a  crime),  and  the  rule  of  prescription 
being  intended  to  protect  long  posses- 
sion from  dispute,  disseisin  acquires 
the  title  even  though  the  disseisor  oc- 
cupies by  honest  mistake.* 

§  121.  Rules  for  Amount  of  Com- 
pensation, A  trespass  is  compensated 
for  by  reimbursing  the  value  of  the 
actual  harm  done  to  the  premises; 
but  a  disseisin  is  compensated  for  by 
reimbursing  additionally  the  full  value 
of  the  use  (rental  value,  mesne  profits) 
of  the  premises,  because  the  disseisee 
has  also  lost  that  benefit  in  the  interim; 
and  in  reckoning,  it  is  immaterial  that 
the  disseisor  has  himself  not  received 
any  money  profits  during  that  time,  t.  e, 
his  possession  places  on  him  the  risk  of 
the  property.* 

§  122.  Rules  prescribing  the  Remedy 


»  Clarke  v.  Courtney,  No.  279. 

«  Foulke  V.  Bond,  No.  282. 

'  School  District  v.  Benson^  No,  278. 

*  French  v.  Pearce,  No.  280;  Penins  v.  Bergen,  No.  281. 
»  French  y.  Pearce,  No.  "280. 

*  Notes  cited  to  No.  286,  p.  660,  i.  e.  the  rule  is  the  same,  mutatis  mutandis, 
aa  for  conversion  of  personalty  (post,  §  137). 
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aoaHable.  To  settle  a  dispute  of  land- 
title,  a  disseisin,  not  merely  a  trespass, 
was  at  common  law  necessary.  Hence, 
an  action  of  Ejectment  could  not  be 
used  where  the  wrongful  act  was  a 


mere  trespass;  nor  vice  versa.  Iliis 
crude  and  unscientific  rule  has  been 
now  generaUy  amended,  in  various 
ways  and  to  varying  extents.^ 


BUB-TITIiB   (n):    PEBSONAIiTT 
Topic  1.    Ktndfl  of  Natural  Objects  Indudad 


This  topic,  which  in  theory  falls  her 
is  in  practice  treated  in  Property  law, 
and  raises  no  questions  of   pnndple 


which  affect  the  prindples  of  Torts; 
see  the  Note  to  §  100,  ante. 


Topic  2.    Kinds  of  Harmful  Acts  violating  the  Biffht 


§  123.  Scope  of  the  Interest.  The 
Interest  in  personalty  is  that  the  thing 
shall  remain  in  every  respect  intact 
and  therefore  potentially  at  the  fullest 
possible  service  of  the  owner,  if  and 
when  he  may  choose  to  Inake  use  of  it. 

Therefore  the  Right  which  protects 
this  Interest  is  a  right  to  exclude  other 
persons  from  the  thing;  in  particular, 
that  the  thing  shall  not  be,  at  the 
hands  of  the  obligor, 

(A)  impaired  in  its  materials,  or 

(B)  moved  from  its  position. 

Either  of  these  might  occur  without 
the  other.  Between  the  two,  the  entire 
scope  of  the  Right  is  included.  See 
Note  to  §  114,  ante, 

S  124.  Kinds  of  Harmful  Acts,  The 
harmful  acts  violating  the  right  are  in 
Anglo-American  Law  not  classified 
according  as  they  impair  or  remove  the 
thing,  but  according  as  they  consist  in 

(A)  a  partial  impairment  or  partial 
removal   (Trespass,  Case); 

or,  (B)  a  complete  impairment  (de- 
struction) or  complete  removal  (dis- 
seisin, conversion). 

See  Note  to  §  114,  ante, 

§  125.  Partial  Impairment  or  Re- 
moval. The  right  protects  against  any 
impairment  or  removal  of  the  thing. 

The  wrongful  act  is  termed  a  Tres- 
pass, if  done  directly,'  or  a  Trespass  on 
the  Case,  if  done  indirectly,'  according 
to  the  classification  of  causes  of  action 
{antCf  §  6). 


§  126.  The  right  protects  against  a 
mere  touching  of  the  thing,  regardless 
of  the  amount  of  impairment  or  extent 
of  removal;  the  right  being  here  a  pro- 
phylactic one  {ante,  §  7).^ 

§  127.  Total  Disseisin  (Conversion). 
The  right  protects  against  a  total  dis- 
possession, done  either  by  the  destruc- 
tion of  the  thing,  or  by  the  taking  by  a 
person  who  substitutes  his  possession 
for  the  owner's. 

§  128.  Destruction,  A  destruction  is 
such  an  impairment  of  the  thing's 
material  as  (1)  to  destroy  its  existence 
or  (2)  to  make  it  totally  useless  for  the 
purpose  to  which  it  was  both  inher- 
ently adapted  and  actually  intended. 

(1)  If  not  done  directly,  however, 
some  Courts  would  refuse  to  term  it  a 
conversion,  applying  the  trespass  anal- 
ogy, and  classmg  me  harm  as  a  tres- 
pass on  the  case.^ 

(2)  Whether  the  defendant  makes 
use  himself  of  the  thini^,  or  intends  to, 
is  immaterial;  disseisin  being  a  fact 
of  control,  and  not  a  crime.*  The 
early  and  traditional  phrase,  "con- 
vert to  his  own  use,"  is  merely  a  relic 
of  historical  development  in  procedural 
forms,  and  has  no  longer  any  meaning. 

§  129.  Dispossession.  A  disposses- 
sion is  an  act  exercising  a  power  ovjt 
the  thing  so  as  virtually  to  substitute 
entirely  the  obligor's  for  the  owners 
control. 

(1)  Where  the  owner  is  in  actval 
hodUy  control  at  the  time  (ante,  §  117), 
the  act  of  dispossession  must  amount 


1  Massey  v.  Trantham,  No.  283;   Popter  v.  New  Haven,  No.  284;    Messrs. 
Sedgwick  v.  WaU,  No.  285;  LeBlond  v.  Peshtigo,  No.  286. 
»  Anon,,  No.  288. 
»  Anon:,  No.  289. 

•  Paul  V.  Slason.  No.  290  (contra), 

•  Simmons  v.  Lilly sUmSy  No.  296. 

•  Simmons  v.  lAUystone,  No.  296;  McPheters  v.  Page,  No.  207. 
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to  a  physical  overihrow  of  that  con- 
trol.i 

(2)  Where  the  owner  is  in  construc- 
tive possession  at  the  time  {ante,  {  117), 
the  act  of  dispoflsession  must  amount 
to  an  expression  of  intent  to  exercise 
the  full  control  of  an  owner. 

This  general  principle  is  apphed  as 
follows: 

i  130.  Where  the  thing  is  at  the  time 
on  premises  possessed  by  the  owner, 
(1)  a  partial  user  of  them  on  the  prem- 
ises, or  (2)  a  prevention  of  their  re- 
moval from  the  premises,  is  not  nec- 
essarily a  conversion.' 

But  an  entry  on  the  premises,  with 
an  act  expressing  an  intent  to  assume 
control,  if  done  by  an  officer  of  the  law, 
may  be  a  symbolic  conversion  (cor- 
responding to  a  symbolic  imprison- 
ment, arUe,  §  24)  * 

S  131.  Where  the  thing  is  at  the 
time  on  premises  controlled  by  a  third 
person,  a  prohibition  to  remove  them, 
is  not  a  conversion,  because  it  is  not  an 
act  of  actual  control.^ 

But  it  is  a  conversion,  if  the  prohi- 
bition is  an  exercise  of  actual  control 
by  reason  of  the  third  person  being  an 
agent  of  the  defendant  or  otherwise 
consenting  to  his  orders.' 

§  132.  Where  the  thing  is  not  at  the 
time  on  the  owner's  premises,  but  is 
received  from  a  disseisor  and  is  dealt 
with  only  by  an  act  of  taking  into  cus- 
tody, holding  on  deposit,  or  carrying, 
the  act  is  not  a  conversion,  because  it 
is  done  intrinsically  in  subordination 
to  the  control  of  another.* 

But  where  the  act  is  that  of  selling 
or  pledging,  whether  in  his  own  claim 
of  right  or  as  agent  for  another,  the  act 


is  a  conversion,  because  it  is  intrin- 
sically an  assertion  of  the  fullest 
control.* 

§  133.  Where  the  thing  was  received 
by  contract  or  consent  on  a  bailment, 
an  act  dealing  with  il  in  breach  of  the 
contract  is  not  as  such  a  conversion. 

But  any  act,  contrary  to  those  con- 
sented to,  is  a  conversion  if  it  amounts 
to  an  exercise  of  full  control  such  as 
would  be  justified  only  in  an  owner.' 

§  134.  Where  the  thing  was  received 
on  a  bailment  or  otherwise  lawfully, 
but  is  now  due  to  be  surrendered, 
and  the  conversion  is  said  to  consist 
in  the  withholding  of  possession,  the 
possessor's  act  of  refusal  to  surrender, 
following  the  owner's  demand,  is  a  con- 
version, subject  to  the  following  dis- 
tinctions: 

(1)  A  refusal  by  a  person  who  has 
neither  actucd  ph3rsical  custody,  nor 
power  to  give  orders  to  the  actual  cus- 
todian, is  not  a  conversion,  because  it 
is  not  an  act  of  control.' 

(2)  An  unconditional  refusal,  by 
one  in  possession  whose  right  does  not 
entitle  him  to  refuse,  or  a  conditional 
refusal  by  one  whose  right  does  not 
entitle  him  to  impose  the  condition,  is  a 
conversion." 

A  conditional  refusal  by  a  finder  or 
a  bailee  from  a  non-owner,  is  or  is  not 
a  conversion  according  to  the  extent 
of  right  which  the  rule  of  bailments 
gives  to  such  a  finder  or  bailee;  t.  e. 
he  is  entitled  to  impose  at  least  the 
condition  thai  the  claimant  offer  him 
some  evidence  of  his  right  and  his 
identity." 

(3)  A  demand  and  refusal  are  not 
necessary  to  make  an  act  of  conversion, 


»  Fouldes  V.  WtOoughby,  No.  298. 
«  England  v.  Cowley,  No.  299. 
«  Morse  v.  Hurd,  No.  300. 
<  Dozier  v.  PiUot,  No.  308. 

»  Baker  v.  Beers,  No.  307;  Cemahan  v.  Chrisler,  No.  317;  Hamilton  v.  Hurst, 
No.  487. 

•  Loring  v.  Af tJooAy,  No.  301;  Edwards  v.  Express  Co.,  No.  491. 

'  Monk  V.  Graham,  No.  488;  Swim  v.  Wilson,  No.  489;  Stephenson  v.  Hart, 
No.  490;  Edwards  v.  Express  Co,,  No.  491;  HoUins  v.  Fowler,  No.  492. 

»  PoioeU  V.  Sadler,  No.  302;  Laverty  v.  Snethen,  No.  303;  Carney  v.  Rease, 
No.  304. 

•  Baker  v.  Beers,  No.  307;  Dozier  v.  PiUot,  No.  308. 

*'  Eason  v.  Newman,  No.  305;  Isaack  v.  Clark,  No.  306. 
"  Green  v.  Dunn,  No.  311:  Atchison  T,  &  S,  F.  R,  Co,  v.  Jordan  S,  F.  Co,, 
No.  312;  SuUon  v.  R,  Co.,  No.  313. 
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where  the  defendant  has  abeady  in 
some  other  way  done  an  act  of  conver- 
sion to  the  owner.' 

But  the  transferee  of  a  thing  which 
was  already  disseised  from  the  trans- 
feror and  is  in  the  disseisor's  possession 
cannot  take  advantage  of  the  original 
disseisin  to  his  predecessor,  but  must 
rely  upon  a  demand  and  refusal  to 
himself.' 

§  135.  Rulea  depeTiderU  on  Disseisin 
as  distinguished  from  Trespass.  The 
rules  of  law  which  depend  on  the  dis- 
tinction between  conversion  and  tres- 
pass are  not  rules  of  Tort,  but  of  Prop- 
erty or  of  Procedure.  They  are  chiefly 
three: 

§  136.  Rules  for  Acquisition  of 
Title  by  Long  Possession.  A  title  may 
be  transferred  from  the  owner  to 
another  person  by  possession,  when 
the  thing  has  been  in  the  other's  open, 
peaceable,  and  undisputed  possession 
for  a  period  of  time  (Prescription,  Ad- 
verse Possession).  For  this  purpose 
a  disseisin,  not  a  mere  trespass,  is  re- 
quired.* 

§  137.  Rules  for  Amount  of  Compen- 
sation, A  trespass  is  compensated  for 
by  reimbursing  the  value  of  the  actual 
harm  done  to  the  thing  itself  or  of  the 
use  lost;  but  a  disseisin  is  compensated 
for  by  reimbursing  the  entire  value  of 
the  thing  itself.    Hence, 

(1)  There  may  be  a  trespass  foUowed 
by  a  disseisin,  and  the  owner  is  entitled 
to  both  compensations.^ 

(2)  A  disseisin  includes*  all  trespasses 
conmiitted  at  the  same  time^  as  the 
whole  includes  a  part;  but  a  disseisin 
by  its  continuance  deprives  the  owner 
of  the  usCj  and  therefore  the  owner  is 
entitled  to  reimbursement,  not  only  of 
the  entire  value  of  the  thing,  but  also 
to  the  income-value  or  use-vakie  during 
dispossession;    to  the  latter  only,   if 


he  has  regained  possession  by  judicial 
proceedings.' 

(3)  As  a  disseisin  constitutes  a  cause 
of  action  (auxiliary  right,  ante^  §  6),  and 
the  owner  has  his  election  between  a 
restorative  and  a  compensatory  rem- 
edy (ante,  §  6),  he  cannot  be  oompeiled 
by  the  wrongdoer  to  accept  one  rather 
than  the  other.  Hence,  (a)  a  condi- 
tional tender  of  the  thing,  if  unaccepted, 
does  not  deprive  the  owner  of  his  rif^t 
to  its  full  value  ; '  (b)  an  uncondiiiond 
tender,  if  unaccepted,  does  [not]  have 
that  effect;  ^  (c)  a  tender,  if  accepted, 
is  virtually  a  waiver  of  the  compensa- 
tory remedy  to  the  extent  of  the  value 
of  the  thing  as  accepted.* 

(4)  From  the  foregoing,  it  follows 
that  the  thing  disseised  is  kept  at  the 
risk  of  the  desseisee,  with  respect  to 
destruction  or  deterioration  during 
that  time.* 

§  138.  Rules  prescribing  the  Remedy 
available.  Aa  a  disseisin  constitutes  a 
cause  of  action,  and  thus  the  owner's 
redressive  right  (ante,  §  6)  comes  into 
force,  he  has  an  election  between  a 
restorative  and  a  compensatory  remedy 
(replevin  or  dauiages).  This  election 
is  made  by  himself,  in  legal  proceedings. 

(1)  The  simplified  modem  rules  of 
procedure  may  give  him  either  of  the 
desired  remedies,  as  the  final  part  of 
proceedings,  and  his  auxiliary  right 
may  thus  be  completely  satisfied  in 
either  or  both  ways;  thus  his  election 
becomes  inmiaterial.'* 

(2)  If  under  common-law  procedure 
he  elects  the  compensatory  remedy 
alone  (damages)  and  this  does  not  give 
full  satisfaction,  he  may  still  use  the 
restorative  remedy  (replevin)."  The 
contrary  view  "  (that  his  election  of  the 
former  remedy  is  final  and  exclusiA'e) 
is  based  on  the  fallacious  doctrine 
(infra,  par.  3)  that  a  trover-judgment 


»  Diaeie  v.  Harrison,  No.  310.  «  Oaskill  v.  Barbour,  No.  309. 

»  Chapin  v.  Freeland,  No.  321;  Mr.  Ames,  No.  322. 

*  Lacon  v.  Barnard,  No.  314. 

»  Hartley  S.  Bank  v.  McCorkeU,  No.  316;  Norris  v.  BecJdey,  No.  212  (eontraf); 
Cemahan  v.  Chrisler,  No.  317. 

•  Sutton  V.  R.  Co.,  No.  318.  »  Ibid. 

»  Cernahan  v.  Chrisler,  No.  317.  *  Sutton  v.  R.  Co.,  No.  318. 

"  Hartley  S.  Bank  v.  McCorkeU,  No.  316. 
"  Miller  V.  Hyde,  No.  319. 
»  Hohnes,  J.,  diss.,  in  Miller  v.  Hyde;  Mr.  Ames,  in  No.  320. 
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alone  transfers  title  (instead  of  a  judg- 
ment followed  by  satisfaction);  and 
also  ignores  the  fact  that  the  auxiliary 
(remedial)  rights  are  merely  appurte- 
nant to  the  primary  right  (ante,  §  6), 
and  that  the  primary  right  continues 
in  fidl  force  until  it  is  extinguished  by 
the  full  satisfaction  of  the  auxiliary 
rights. 

(3)  The  full  satisfaction  of  the  aux- 
iliary right,  when  the  compensatory 
one  is  chosen  (damages),  is  an  equivsr 
lent  for  the  primary  right  that  was 
violated;  hence  the  right  (title)  to  the 
thing  should  and  does  pass  to  the  tort- 
feasor upon  such  satisfaction.  The 
doctrine  therefore,  of  a  few  Courts,  that 
the  judgment  alon^,  though  unsatisfied, 


passes  title,  is  unsound;  it  is  based  on 
the  theory  that  the  judgment  creates 
a  new  right  as  a  substitute;  but  in 
reality  the  judgment  is  merely  a  con- 
clusive judicial  recognition  of  both 
primary  and  auxiliary  rights,  and  the 
order  of  execution  is  merely  a  part  of 
the  auxiliary  right  (remedy).  This 
doctrine  affects  chiefly  two  classes  of 
cases:  (a)  an  action  (par.  1,  above) 
against  a  single' tortfeasor,  where  the 
trover-judgment  is  unsatisfied  and  the 
replevin-remedy  is  then  sought;  (b) 
actions  against  joint  tortfeasors  (post, 
§  168),  where  the  trover-judgment 
against  one  is  unsatisfied,  and  a  simi- 
lar remedy  against  the  other  is  then 
sought.^ 


TITLE  n :    MIXED  MIGHTS 


SUB-TITUa   (I) 

§  140.  Sensory  Comfort  in  Occupa- 
tion of  Properly,  A  person  has  an  In- 
terest in  the  oomfort&ble  use  of  his 
bodily  senses  (ante  §  18),  in  the  preser- 
vation of  his  bodily  health  (ante,  §  15), 
and  in  the  imimpaured  condition  of  his 
objects  of  property  (ante,  §§  114,  124). 
The  respective  Rights  protect  against 
harm  to  any  of  these  interests. 

A  harm  thus  caused  indirectly  and 
without  violence  is  commonly  termed 
a  Nuisance.  It  is  adequately  covered 
by  the  above  Rights,  and  therefore 
needs  no  further  definition,  when  it 
affects  the  second  or  the  third  above 
Right,  with  or  without  also  affecting 
the  first.* 

But  when  it  affects  the  first  only, 
and  is  therefore  protected  by  that 
Right  only,  if  at  all,  it  is  protected  only 
for  occupiers  of  real  property.  It  is 
therefore  a  mixed  harm. 

This  limitation  is  of  course  unsound 
in  theory;  but  in  practice  the  doctrine 
of  public  (criminal)  nuisance  is  deemed 
adequate  to  repress  harms  which  are 


NinSANCI! 

of  substantial  amount  to  numbers  of 
persons. 

The  scope  of  this  Right,  as  thus  lim- 
ited, is  as  follows: 

§  141.  The  right  protects  against 
any  annoyance  impairing  the  use  of 
one  or  more  of  the  physical  senses,  — 
touch,  taste,  sight,  hearing,  smell; 
affecting  one  of  them  specifically  and 
exclusively,  or  two  or  more  of  them  in- 
distinguishably.' 

§  142.  The  degree  of  annoyance 
must  amount  to  a  substantial  decrease 
in  the  comfort  of  living;  this  depends 
on  the  circumstances  of  each  case.^ 

§  143.  The  standard  for  determining 
this  decrease  of  comfort  is  that  of  per- 
sons of  average  sensibility  living  in  the 
conmiunity  in  question.* 

§  144.  The  obligee  affected  by  the 
discomfort  must  be  an  occupier  of  prenv 
ises,  and  the  discomfort  must  be  caused 
to  him  while  in  their  occupation. 

(1)  But  it  is  not  necessary  that  his 
premises  also  should  have  been  dam- 
aged.* 


*  Sheldon  v.  Kibbe.  No.  375;  Parmenter  v.  Barstow,  No.  376. 

*  HiU  V.  Asylum  District,  No.  28  (health) ;  Wilson  v.  Mfg.  Co.,  No.  263  (dan- 
ger to  property);  Aldred^s  Case,  No.  242  (health);  Jones  v.  PoioeU,  No.  325 
(sensory  discoznfort). 

»  Note  to  No.  330. 

*  R.  V.  WhiU,  No.  326;  Westcott  v.  Middleton,  No.  328. 

»  Barnes  v.  Hathom,  No.  327;  WeetcoU  v.  MiddleUm,  No.  328;  McMiUan  v. 
Kuehule,  No.  329. 

*  Towaliga  F,  P.  Co.  v.  Sims,  No.  330. 
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(2)  Yet  where  the  same  wrongful  act 
causes  harm  both  to  sensory  comfort 
and  to  property,  only  one  cause  of 
action  arises. 


Whether  a  nuisance  is  excused  by  the 
locality,  etc.,  is  dealt  with  poet.  Book 

m. 


SUB-TITIiE   (n) :   VI<XATIOK  BY  UTIGATION 


§  145.  Scope  of  the  InleresL  A  per- 
son has  an  Interest  in  the  preservation 
of  his  property  from  intrusion  (ante, 
§§  113,  123),  in  his  Uberty  of  corporal 
movement  free  from  restraint  (ante,  § 
23),  in  the  maintenance  of  his  societary 
relations  undisturbed  by  defamation 
of  his  character  (ante,  §  56),  in  his  pos- 
session of  his  assets  free  from  compul- 
sory disbursement  for  expenses  (ante, 
§  98),  and  in  his  personal  use  of  time 
and  effort  upon  his  ordinary  affairs. 
The  respective  Rights  protect  against 
harm  to  the  first  four  of  these  Interests. 
But  when  a  civil  suit  or  criminal  prose- 
cution at  law  is  instituted  against  him, 
all  five  interests  may  be  by  that  act 
affected,  i.  e.  by  attachment  of  goods, 
arrest  of  person,  defamation,  expenses 
of  litigation,  and  personal  effort  in  its 
defence.  Hence,  the  mixed  harm  thus 
incurred  is  more  conveniently  pro- 
tected against  by  a  separate  Bight.  It 
may  be  termed  the  Right  against  Vex- 
ation by  Litigation. 

§  146.  HatTne  protected  againet.  Since 
the  various  forms  of  legal  proceed- 
ings vary  in   the   harms  caused   to 


the  respondent,  the  doope  of  the  pro- 
tection of  the  Right  depends  on  these 
differences  in  proceedings,  as  follows: 

(1)  It  protects  against  an  arreat  of 
the  person,  whether  in  a  criminal  or 
civil  proceeding.^ 

(2)  It  protects  against  an  aUaek- 
ment  of  property.* 

(3)  It  protects  against  any  criminal 
prosecution,  though  had  without 
arrest.* 

(4)  It  protects  against  a  civil  pro- 
ceeding where  the  claim  involves  an 
assertion  of  fact  which  would  be  de- 
famatory and  actionable  per  se  under 
S§  60-63,  anU* 

(5)  It  protects  against  other  civil 
proceedings  though  not  involving  ar- 
rest, attachment,  or  defamation,  [but 
only  when  the  proceeding  has  caused 
special  expense  of  a  sort  not  common 
to  all  htigation].* 

The  requisites  of  malice,  want  of 
probable  cause,  etc.,  though  in  plead- 
mg  they  are  a  part  of  the  declaration, 
are  in  principle  an  Excuse,  and  are 
therefore  dealt  with  post,  Book  UL 


SUB-TITIJQ   (in):    IiOSS  OF  FEB80NAI«  FBIVACT 


S  148.  Scope  of  the  Interest,  A  per- 
son has  an  Interest  in  the  mental  peace 
and  comfort  produced  by  the  retention 
of  his  personal  affairs  in  privacy,  apart 
from  the  observation  and  discussion 
of  strangers. 

The  Right  protects  against  any  ex- 
posure to  publicity  of  such  facts  of  per- 
sonal affairs  as  would  impair  the  mental 
peace  and  comfort  of  a  person  of  ordi- 
nary sensibiUties. 

The  harm  that  violates  this  right  is 
thus  essentially  a  mental  harm.  But 
it  is  to  be  classed  as  a  mixed  harm, 
becatise  it  can  be  in  some  instances 
I>rotected  against  by  the  property 
light,  by  reputation  right,  by  a  con- 
tract ri^t,  and  perhaps  by  others. 


This  Right,  as  above  defined,  is  not 
yet  fully  recognijEed  by  any  Court, 
rartial  protection  has  everywhere 
been  given  to  the  extent  that  other 
Rights  cover  the  harm. 

§  149.  Harms  protected  against.  The 
Right  protects  against  the  following 
harms: 

(1)  Publishing  a  person's  private 
tmtings,  or  other  intellectual  products.' 

(2)  Publishing  a  person's  features 
by  photograph,  or  the  like  [in  violation 
of  an  implied  contract].^ 

[(3)  Publishing  one's  personal  his- 
tory.] 

[(4)  Watching  one's  family  life,  from 
a  hi^^way,  with  such  persistence  as  to 
cause  annoyance.] 


1  Savile  v.  Roberts,  No.  331. 

<  Notes  to  No.  332. 

•  Prince  Albert  v.  Strange,  No.  333. 

»  PoUard  v.  Photographic  Co,,  No.  334;  Cherry  v.  WM,  No  335. 


«  Ibid.  •  Ibid. 

»  Smith  V.  Buggy  Co.,  No.  332. 
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BOOK   II:    THE  CAUSATION   ELEMENT 

§  150.  Analyna  of  ike  Causation 
Element.  The  General  Rights  protect 
against  harms  which  the  obligor  has 
caused,  under  circumstances  which  in 
experience  make  it  fair  to  place  on  him 
the  burden  of  the  harms  caused  by  him. 

These  conditions  are  thus  of  three 
sorts:  A,  He  must  have  caiLsed  the 
harm;  and,  B,  He  must  have  caused  it 
by  active  volition;  and,  C,  He  must 
have  caused  it  culpably.  Each  of  these 
conditions  limits  the  preceding  one; 
so  that  they  are  related  to  each  other  Historically,  the  second  and  third 
like  concentric  circles:    thus —  conditions  are  ^adual  developments, 

limiting    the    primitive    absolute    lia- 
bility.i 


TITLE   At    CAUSATION,    IN  GENERAL 


SUB-TITLE   (I):    MOBAIi  CAX7SB 

§  151.  Definition  of  Moral  Cause. 
A  cause,  in  the  world  at  large,  is  a  cir- 
cumstance without  which  another  cir- 
cumstance (effect),  accompanying  or 
following  in  time,  would  not  have  hap- 
pened except  as  the  common  and  un- 
related effect  of  a  third  circimistance. 
A  person  is  a  cause  in  the  moral  and 
legal  world  by  virtue  of  his  power  of 
volition;  a  person  is  therefore  a  cause 


AS   A  GENERAIi   CONCEPTION 

of  a  harm  whenever  by  an  exercise  of 
his  voUtion  the  harm  occurred  or 
would  not  have  occurred.  There  must 
therefore  have  been  some  exercise  of 
his  volition,  making  him  active  or  pas- 
sive, somewhere  in  the  sequence  of 
events  preceding  the  harm,  and 
capable  of  making  or  preventing  the 
harm.* 


SUB-TTFLE   (H) :    PLUBAIi   CAUSES 
Topio  1.    Plural  Causes  of  a  Harm  Single  and  Inseparable 


§  152.  Plural  Causes  Each  Respon- 
sible.  When  two  or  more  persons  are 
each  a  cauee  of  a  harm  single  and  in- 
separable, each  is  responsible  for  the 
harm,*  provided  he  is  an  active  and 
culpable  cause  under  Titles  II  and  III, 
post.  ♦ 

§  153.  Plural  Possible  Causes,  When 
two  or  more  persons  by  their  acts  are 
possibly  the  sole  cause  of  a  harm,  or 


when  two  or  more  acts  of  the  same  per- 
son are  possibly  the  sole  cause,  and  the 
plaintiff  has  introduced  evidence  that 
the  one  of  the  two  persons,  or  the  one 
of  the  same  person's  two  acts,  is  cul- 
pable, then  the  defendant  has  the  bur- 
den of  proving  that  the  other  person, 
or  his  other  act,  was  the  sole  cause  of 
the  harm.* 


Topio  8.    Plural  Causes  of  a  Harm  Plural  or  Separable 


§  153.   Plural  Causes  Each  Respon- 
sible.    When  two  or  more  persons  are 


each  a  cause  of  a  part  of  a  harm  plural 
or  separable,  each  is  responsible  for  the 


*  Nos.  346-349. 

«  Quia  V.  Td.  Co.,  No.  354;  Ohio  <&  M.  R.  Co.  v.  Lackey,  No.  365;  Bertholf 
V.  O'ReiUy,  No.  356;  Weeks  v.  M'Nulty,  No.  357. 

8  Thompson  v.  R.  Co.,  No.  360;  Corey  v.  Havener.  No.  361. 

<  Corey  v.  Havener,  No.  361;  Searles  v.  R.  Co,,  No.  359  {corUra,  but 
unsound). 
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entire  amount  of  the  damage,  provided 
he  is  an  active  and  culpable  cause  under 
Titles  II  and  III,  post ;  ^ 

[(1)  Except  that  this  applies  only 
where  the  two  persons  (a)  acted  in 
conscious  union  of  intent,  or  (b)  acted 
at  the  same  moment  though  without 
such  union  of  intent;] ' 

(2)  And,  Except  that  in  marine  col- 
lisions each  is  responsible  primarily  for 
only  one  half  the  damage,  and  second- 
arily for  the  other  half.' 

Exception  (1)  is  thoroughly  unsound. 
The  real  reason  for  the  rule  that  each 
joint  tortfeasor  is  responsible  for  the 


whole  damage  is  the  practical  unfair- 
ness  of  denying   the   injured   person 
redress  simply  because  he  cannot  prove 
how  much  damage  each  did,  when  it 
is  certain  that  between  them  they  did 
all;  let  them  be  the  ones  to  apportion 
it    among    themselves.    Since,    then, 
the  difficulty  of  proof  is  the  reason, 
the  rule  should  apply  whenever  the 
harm    has    plural     causes,    and    not 
merely  when  they  acted  in  conscious 
concert.    The   extension   of   the   rule 
by  decisions  to    plural   causes  acting 
at  the  same  moment  but  without  con- 
cert, and  by  statute  to  damage  done 
by  animals,  betrays  the  lack  of  reason 
in  the  Exception. 


Topic  3.    Procedure  in  Actiona  against  Joint  Tortfeaaora 


§  154.  Action  Separate  or  Joint,  The 
auxiliary  right  {anUy  §  6)  is  plural;  i.  e. 
persons  alleged  to  be  responsible  as 
plural  causers  may  be  sued  together 
or  separately;  and  the  judgment  may 
be  given  against  one  or  more  only.^ 

Different  juries  might  find  contrary 
verdicts;  hence  in  fairness  the  injured 
person  should  not  be  subjected  to  this 
mischance.  Moreover,  the  precise  facts 
as  to  causation  can  often  be  ascertained 
only  by  a  joint  trial. 

§  155.  Single  Satisfaction.  The  in- 
jured person  is  entitled  to  but  one  com- 
plete redress  for  the  injury,  because 
but  one  primary  right  is  violated. 

§  156.  Release  oj  One  Tortfeasor,  A 
release  of  one  tortfeasor  is  [not]  a  bar 
to  an  action  against  another.' 

But  a  contract  not  to  sue  the  one  is 
not  equivalent  to  a  release.^ 

The  affirmative  form  is  the  common- 
law  rule,  but  is  thoroughly  unsound 
as  well  as  unfair;  because  the  release 


is  in  such  case  presumably  an  abandon- 
ment, as  against  that  one  person,  of  the 
auxiUary  (remedial)  right  only  {ante^ 
§  6),  not  of  the  primar^'^  right;  iinless 
the  contrary  is  expressly  aeclared  in 
the  release.  The  distinction  as  to  a 
contract  not  to  sue  is  merely  a  tech- 
nical quibble. 

§  157.  Judgment  Alone  not  a  Bar,  A 
judgment  alone  against  one  joint  ton- 
feasor  is  no  bar  to  a  recovery  against 
another.  Only  the  complete  sati^ 
faction  of  the  judgment  discharges  the 
remedy  against  the  other.  ^ 

The  contrary  view  of  some  Courts 
is  based  on  early  procedural  notions 
of  a  judgment;  it  ignores  the  prin- 
ciple that  the  jud^cnt  can  be  no 
more  than  a  judicial  reco^tion  of 
the  right;  that  the  execution  is  no 
more  tnan  a  part  of  the  auxiliary  right 
(remedy;  antCj  §  6),  agaiiist  one  tort- 
feasor; and  that  the  primary  right 
continues  until  by  some  auxiliary 
right  it  has  been  fully  redressed  (anti^ 
§  138). 


TITLE   Bi    ACTIVE   CAUSATION 

SUB-TITIiE   (I):    GENERAIi   FRINCIFIiB 

Topic  1.    Feraonal  Passivity,  in  General 

§  160.   Personal  Passivity.     A  per-   the  legally  responsible  cause  if  his  voli- 
8on,  though  he  has  caused  a  harm,  is  not   tion  was  exercised  to  remain  merely 

*  Heydon*s  Case,  No.  363  (introducing  this  rule);  HaJsey  v.  Woodruff,  No.  364. 

*  Priest  V.  Nichols,  No.  365;   Worcester  Co.  v.  Ashuxn-th,  No.  366;   Corey  v. 
Havener,  No.  367.  »  "  Alabama"  and  "  Gamecock,"  No.  368. 

*  Mitchell  V.  Tarbutt,  No.  369. 

»  Walsh  V.  Bishop,  No.  370;  Nordhaus  v.  R.  Co.,  No.  371;  Cleveland,  C.  C.  <fr 
St,  L.  R.  Co.  V.  HiUigoss,  No.  372. 

*  Chicago  &  A.  R.  Co.  v.  Averill,  No.  373. 

»  Morton*8  Case,  No.  374;  Sheldon  v.  Kibbe,  No.  376;  Parmenter  v.  BanloVf 
No.  376;  Miller  v.  Hyde,  No.  377. 
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passive,  and  not  to  take  action  with  his 
body> 

This  rests  upon  the  ethical  individu- 
alist spirit  of  Anglo-Norman  tradition, 
that  a  person  luiould  not  meddle  in 
another's  affairs,  and  conversely,  that 
if  he  remains  passive,  he  will  always 
be  safe  from  responsibility. 

§  161.  For  determining  whether 
there  has  been  active  volition,  the  in- 

Topic  2.   Personal  Fhyiioal  Funvity, 

§  162.  Instigation  and  Permission.  A 
person  who  remains  physically  passive 
may  nevertheless,  by  his  volition  com- 
municated to  another  person,  instigate 
the  other  person  to  initiate  a  physical 
activity,  and  may  thus  become  a  legal 
cause  of  the  other's  act  as  well  as  if  he 
had  himself  physically  done  it. 

The  chief  examples  are: 


quiry  is  not  confined  to  the  immediate 
point  of  time  of  the  harm;  the  person's 
conduct  may  be  traced  back  through 
prior  events  until  an  exercise  of  active 
volition  is  reached.'  But  an  active 
volition  at  such  earlier  time  may  be 
found  to  be  not  culpable  on  the 
principle  of  §  169,  post^  and  then  the 
person  is  not  the  legal  cause. 


with  Instigatioii  of  Another's  Activity 

(1)  By  an  initial  request  to  the  other 
person  to  act  in  his  behalf  in  a  certain 
matter  or  class  of  matters  (Agency);  * 

(2)  By  encotaroffingf  guiding,  or  as- 
sisting the  other  person  while  the  other 
is  doing  an  act  begun  by  the  other.^ 

(3)  But  not  by  merely  permitting  or 
declining  to  obstruct  the  other  person.^ 


SUB-TITIili  (n):    EXCEFnONS  TO  THE  GElTEBAIi  PBINCIFLB 


The  following  exceptions  to  the  gen- 
eral principle,  sanctioned  by  experience, 
make  a  person  responsible  for  harm 
caused  by  his  passivity: 

§  163.  Defective  Buildings,  A  person 
who  is  the  occupant  of  a  building  or 
land  and  has  such  property  right  as 
entitles  him  to  repair  defects  of  con- 
struction is  responsible  for  harm  caused 
by  such  a  defect,  even  though  he 

(1)  Is  a  tenant  by  lease  only,* 

(2)  or.  Is  a  grantee  only,' 

and  the  defect  existed  before  he  became 
tenant  or  grantee. 

(1)  In  the  tenants  case,  as  well  as 
in  the  grantee'Sj  he  must  also  at  least 
have  had  notice  of  the  defect;  but  this 
is  by  virtue  of  the  principle  of  Culpa- 
bility, poa<,  §§  169,  192. 

(2)  The  landlord,  for  harm  caused 
while  his  tenant  is  in  occupation,  might 
be  responsible,  so  far  as  the  present 


principle  is  concerned;  but  the  prin- 
ciple of  Culpability  (post,  §  178)  will 
often  exonerate  him. 

(3)  The  case  of  an  ordinary  cvmer, 
without  tenant,  who  himself  erects  a 
building,  is  one  of  active  causation, 
and  does  not  need  this  Exception  to 
account  for  it.  Where  he  found  the 
building  already  erected,  his  case  is 
that  of  a  grantee  (Par.  2  of  the  Excep- 
tion). Where  the  defect  was  in  the 
land,  the  case  is  that  of  the  main 
Exception  above. 

§  164.  Nuisance.  A  person  who  is  the 
occupant  of  premises  as  in  §  163  is 
responsible  for  harm  caused  by  a  nui- 
sance (in  the  strict  sense,  ante^  §  140) 
existing  on  the  premises,  [even]  if  he 
has  [not]  actively  created  it.^ 

Here  also  he  must  at  least  have  had 
notice  {post,  §  192). 

§  165.  Highways;  Municipalities.  A 
municipality  is  responsible  for  harm 


•  Smith  V.  Stone,  No.  383  (perhaps  explainable  by  §  151);  Gibbons  v.  Pepper, 
No.  384;  Laidlaw  v.  Sage,  No.  385;  Anon.,  No.  386;  Ross  v.  Johnson.,  No.  387. 

»  Vaughan  v.  MerUove,  No.  388. 

•  Jod  V.  Morrison,  No.  391. 

<  Hamilton  v.  Hunt,  No.  395;  Broum  v.  Perkins.  No.  396. 

•  Robinson  v.yaugnton.  No.  394.    Johnson  v.  Cflidden,  No.  397,  is  better  ex- 
plainable  as  an  Exception  (below). 

•  R.  V.  Watts,  No.  399;  Tarry  v.  Ashton,  No.  400. 

»  PenruddocJ^s  Case,  No,  402;  Martin  v.  R.  Co.,  No.  403. 

•  AUv'-Oen'l  v.  HecMey,  No.  401;  Hogle  v.  Mfg.  Co.,  No.  618.    Some  Courts, 
unsoundly,  are  contra. 
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catiBed  by  a  defect  existing  in  a  high- 
way or  other  public  land,  even  though 
not  a  defect  actively  created  by  itself, 
provided  the  municipality  has  the 
legal  control  of  the  premises  [and  has 
been  expressly  by  statute  given  the 
duty  to  keep  them  in  repair].' 

Here  also  there  must  at  least  be  no- 
tice of  the  ddfect  and  time  to  act  (postf 
§  198). 

§  166.  Highways;  AhuUers.  A  per- 
son owning  or  controlling  premises 
abutting  on  a  highway  is  responsible  for 
harm  caused  by  a  defect  existing  in  the 
adjacent  part  of  the  highway, 

(1)  if  he  by  his  own  act  caused  the 
defect, 

[(2),  or,  even  though  he  did  not  by 
his  act  cause  it,  if  by  statute  he  has  ex- 
pressly or  impliedly  been  given  the 
duty  to  keep  the  highway  in  repair.]  * 

Some  Courts,  unsoundly,  reject  Par. 
(2):  ignoring  the  consistency  of  it 
witn  other  instances  of  the  principle 
of  this  exception.  Practically,  it  is 
more  wholesome  for  the  community 
to  recognize  Par.  (2). 

Here,  also,  the  abutting  owner  must 
be  Culpable,  under  §  198,  post. 


i  167.  Sundry  Statutory  Respansi- 
bUities.  A  person  is  responsible  for 
harm  caused  by  his  passivity  where  by 
statute  he  has  been  directed  to  do  the 
act  whose  omission  has  caused  the 
harm,  provided  the  statutory  direc- 
tion was  (1)  expressly  or  (2)  impliedly 
for  the  benefit  of  the  class  of  persons  to 
which  the  injured  person  belongs.* 

This  includes  the  eases  of  hightoatt 
drfeds  (ante,  §  165),  tDotersupply 
(which  may  also  be  worked  out  by  a 
contract-prmciple),  municipality's  re- 
pression of  moo-violenee,  building-own- 
er's fire-e8cape8f  Jactory-appliances,  and 
a  few  others;  and  is  capable  of  wide 
extension  in  the  future. 

§  168.  Sundry  Special  Responsibili- 
ties, [A  person  is  responsible  for  harm 
caused  by  his  passivity  where  the  cir- 
cumstances make  hiim  physically  able 
and  morally  bound,  specially  and 
rather  than  any  other  person,  to  do  the* 
act  whose  omission  has  caused  the 
harm.]  ^ 

This  Exception  is  not  yet  generally 
recognized.  A  family's  responsibility 
for  isolating  a  disease-infected  member 
is  the  plainest  case.  The  near  future 
will  see  much  expansion  of  the  prin- 
ciple's application. 


TITLE   C:    CULPABLE   CAUSATION 

SUB-TITLE   (I):    GENERAIi  FBINCIPIiB 


§  169.  General  Principle.  (1)  A  per- 
son, though  he  has  caused  a  harm  (ante, 
5  151)  and  by  active  exercise  of  voli- 
tion (ante,  §  160),  is  not  therefore  nec- 
essarily the  legally  responsible  cause.^ 

(2)  He  is  responsible  only  if  at  the 
time  of  his  exercise  of  volition  his  posi- 
tion was  such  that  he,  instead -of  the 
injured  person,  should  in  fairness  be 
made  to  bear  the  burden  of  the  harmful 
consequence  of  his  act. 

(3)  He  is  in  such  a  position  if  under 
the  circumstances,  measured  by  the 
mental  and  moral  capacity  of  the  ordi- 


nary adult  in  that  community,  he  had 
opportunity  of  foreseeing  and  avoid- 
ing, by  different  action,  the  harmful 
consequence. 

§  170.  Intent  and  Negligence.  The 
application  of  the  foregoing  principle 
depends  in  all  cases  on  the  moral  meas- 
ure of  the  person's  foresight. 

(a)  A  person  incurs  this  requirement 
who  at  the  time  of  his  act  eonsciomly 
foresees  the  certainty  of  the  harmful 
consequence  and  expects  it  to  follow 
his  act.  The  harm  is  then  said  to  be 
caused  by  his  Intent. 


^  Russell  V.  Devon,  No.  404;  Lyme  Regis  v.  Henley,  No.  405;  Bloomington  v. 
Bay,  No.  406;  Messrs.  EUioU,  No.  407. 

»  Goddard,  PetW,  No.  408;  TmjtOoS  v.  Green  Bay,  No.  410;  Chicago  v. 
O'Bnen,  No.  409. 

•  Atkinson  v.  Waterworks,  No.  413;  Allegheny  Co.  v.  Gibson,  No.  415;  Hayes 
V.  R.  Co.,  No.  530. 

*  Hill  V.  Asylum  District,  No.  416;  Pittsfield  C.  M.  Co.  v.  P.  S.  Co..  No.  417. 
»  Gilman  v.  Noyes,  No.  427;  Atchison,  T.  &  S.  P.  R.  Co.  v.  Stanford,  No.  429; 

Fleming  v.  Beck,  No.  428. 
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(&)  A  person  fulfik  this  requirement 
who  at  the  time  of  his  act  consciously 
foresees  a  degree  of  probability  of  the 
harmful  consequence,  but  does  not  de- 
sire nor  expect  it,  and  yet,  in  view  of  the 
degree  of  probability  as  related  to  the 
nature  of  the  harm  foreseen,  ought 
moraUy  to  have  refrcdned  from  acting 
in  view  of  the  risk.  The  harm  is  then 
said  to  be  caused  by  his  Negligence. 

(c)  A  person  ful£Js  this  requirement 
who  at  the  time  of  his  act  did  not  actvr 
aUy  foresee  as  in  Par.  (2)  but  under 
the  circimistances  covld  have  foreseen 
had  he  reflected.  To  this  also  the  term 
Negligence  is  appUed. 

Where  there  is  Intent,  no  further 
legal  problem  arises  under  the  Causa- 
tion element.  The  problems  are  all 
concerned  with  the  apphcation  of  the 
Negligence  principle. 

Ci  practice,  the  two  cases  of  Par.  (6) 
and  Par.  (c)  are  assimilated;  i.  e.  no 
inquiry  is  made,  and  no  legal  contro- 
versy arises,  whether  the  person  did 
or  did  not  actucdlyforeaee  the  probabil- 
ity; for  if  he  cmdd  have  foreseen  it, 
the  same  rule  applies  to  him.  Thus, 
the  real  opportunity  for  controversy 
arises  in  inquiring  whether  the  harm- 
ful consequence  was  so  probaMe  that  he 
ought  moraUy  to  have  refrained  from 
acting  in  view  of  the  nsk  of  harm. 
This  varying  degree  of  probability  is 
the  implication  in  the  terms  ''remote" 
and  "proximate." 

§  171.  Tests  for  Negligence.  In 
phrasmg  the  foregoing  principle  (§  170, 
par.  (6)  and  par.  (c)).  Courts  use  the 
terms  "natural,"  "probable,"  "imme- 
diate," "reasonable,"  "usual,"  "ordi- 
nary,"  and  the  like,  in  varying  com- 
binations, to  express  the  relation  as 
viewed  from  the  standpoint  of  the  spe- 
cific harmful  consequence;  and  they 
use  the  terms  "proximate"  and  "re- 
mote" as  viewed  from  the  standpoint 
of  the  causing  act.  But  all  the  terms 
are  designed  to  define,  for  the  jiuy's 
use  or  their  own,  the  single  principle 
above,  namely,  that  the  person  is  re- 
sponsible if,  and  only  if,  he  ought 
morally  to  have  refrained  (or,  acted 
differently)  in  view  of  the  probabih^y 


of  the  harm  under  all  the  circumstances 
as  he  knew  (or  ought  to  have  known) 
them  when  he  was  about  to  do  the 
causing  act.^ 

The  Court,  to  be  sure,  seldom  ex- 
pressly uses  in  the  definition  the  term 
"morally  ought  to  have  refrained." 
But  this  idea  is  always  implicit  in  the 
word  "negligence,"  as  practically  un- 
derstood. Hence,  it  is  better  to  draw 
out  the  idea  frankly  in  the  definition. 

This  principle  will  herein  be  termed, 
for  brevity,  that  of  Culpable  Proba^ 
biUty, 

§  172.  Specific  Details  of  Harm  not 
Foreseeable.  Where  there  was  no  cul- 
pable probabihty  of  the  precise  species 
of  harm  actually  incurred,  the  person  is 
nevertheless  responsible  if  there  was  a 
culpable  probabihty  of  some  other 
species  of  the  same  genus  of  harm  as 
that  which  actually  was  incurred.* 

[Harms  are  related  as  species  of  the 
same  genus  when  they  are  substan- 
tially the  same  in  respect  to  the  con- 
duct which  would-be  required  of  the 
causing  person  for  avoiding  them.] 

This  is  an  attempt  to  state  a  fair  and 
workable  rule  which  wiU  explain  most 
of  the  cases. 

§  173.  Judge  and  Jury.  (1)  The 
foregoing  principles  are  applied  ordv- 
narily  by  judge  and  jury  as  follows: 
The  judge  states  the  legal  principle  as 
to  culpable  probability  without  ruling 
on  the  case  in  hand;  the  jury  then  deter- 
mines  whether  in  the  case  in  hand  there 
was  a  culpable  probability,  by  apply- 
ing the  legal  principle  to  the  facts  as 
found  by  them.  The  function  of  the 
legal  rule  is  thus  divided  into,  first, 
the  abstract  rule  of  law,  and  secondly, 
the  application  of  that  rule  to  the  par- 
ticular mass  of  circimostances  by  each 
successive  jury  using  its  own  judgment. 
The  first  is  the  only  part  that  remains 
as  precedent  for  other  cases;  the 
second  disappears  with  the  individual 
case  and  has  no  concern  for  future 
cases.  The  question  of  Negligence  is 
then  said  (conventionally)  to  be  a 
"mixed  question  of  law  and  fact; " 


^  Rigby  v.  Hewitt.  No.  430:  Sharp  v.  PoweU,  No.  431;  and  other  cases. 
«  Smi^  V.  R.  Co.,  No.  432;  Broum  v.  R,  Co.,  No.  4^4;  HiU  v.  Winsor,  No.  433; 
Walbridge  v.  WaXMdge,  No.  435. 
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meaning,  that  a  part  of  it  is  left  to 
each  jury  to  decide.* 

(2)  But  also,  and  less  commonly,  the 
function  of  the  legal  rule  is  not  subdi- 
vided, but  is  exercised  entirely  by  the 
judge.    This  may  be  done  in  two  ways: 

(a)  The  particular  judge  may  apply 
the  abstract  rule  to  the  9uch  particular 
easels  circumstances,  as  the  juiy  does, 
but  in  control  over  the  jury,  to  prevent 
a  biased  or  whimsical  v^xiict.  The 
judge  in  such  case  does  not  apply  the 
standard  of  the  abstract  rule  precisely 
as  the  jury  does;  but  considers  broadly 
the  possible  applications  of  it,  and  if 
by  no  possible  reasonable  application 
of  it  could  the  jury  reach  any  but  one 
result,  the  judge  applies  the  rule  to  that 
effect,  whether  for  the  plaintiff  or  for 
the  defendant.  Here  also  the  ruling,  as 
with  a  jury's  verdict  under  par.  (1), 
does  not  become  a  precedent  but  dis- 
appears with  each  individual  case.' 

(6)  Or,  the  law  may  develop  the  ab- 
stract rule  to  a  concrete  detailed  rule 
governing  certain  combinations  of 
circumsiances  frequently  recurring^  and 
this  concrete  rule,  binding  for  all 
judges,  controls  both  the  particular 
judge  and  the  particular  jury  whenever 


such  cinmmatanoes  mark  the  ease. 
Such  a  concrete  rule  is  therefore  valid 
as  a  precedent  for  other  like  cases* 

The  law  of  Negligence,  for  the  pur- 
pose of  the .  practitioner  in  general, 
consists  (other  than  the  general  and  ab- 
stract rule  of  par.  (1))  only  in  such  con- 
crete rules  as  have  been  laid  down  for 
specific  classes  of  situations.  These 
rules  may  be  rules  applying  the  ab- 
stract principle  either  to  charge  or  to 
absolve  the  causing  person;  i.  e.  the 
rules  may  declare  that  a  specific  harm, 
caused  in  specific  circumstancee  by  a 
specific  act,  in  law  is  not  culpably  prob- 
able, or  in  law  is  culpably  probable. 

The  former  class  of  rule  is  commonly 
said  to  be  a  rule  as  to  fiemoteness  of 
Damage,    It  will  here  be  so  termed. 

Hie  latter  class  of  rule  is  commonly 
said  to  be  a  rule  as  to  Negligence  per  se; 
or  a  rule  that  the  person  Acted  at  Peril 
(t.  e.  must  bear  the  consequences  of  the 
risk  which  he  took  in  acting);  or  a 
rule  of  Absolute  Liability.  It  will  here 
be  termed  a  rule  of  Prorimateriess  of 
Damage,  so  as  to  correlate  with  the 
other  term. 

A  few  such  typical  rules  will  now  be 
examined. 


SUB-TITIiE   (n) :    BUKDBT  BUIiINaS  OECLABINO  BEMOTENBBS 
AS  KATTEB  OF  IiAW  IN  SPBOIFIO  CIBCnMSTAKCSS 


The  following  rules  are,  or  may  be, 
made  more  detailed  by  judicial  rul- 
ings on  various  detailed  circumstances: 

§  174.  Intervening  Event  or  Force  of 
Inanimate  Nature.  A  harmful  conse- 
quence may  be  too  remote  to  be  cul- 
pably probable  when  it  could  not 
probably  have  occurred  but  for  an- 
other cause  also,  consisting  in  an  ex- 
traordinary force,  event,  or  condition  of 
inanimate  nattire,  not  itself  culpably 
probable.* 

§  175.  Intervening  Act  or  Condition 
of  the  Injured  Person  himself.  A  harm- 
ful consequence  may  be  too  remote  to 
be  culpably  probable  when  it  would  not 


probably  have  occurred  but  for  another 
cause  also,  consisting  in  an  act  or  con- 
dition of  the  injured  person,  not  itself 
culpably  probable.' 

(1)  Where  the  intervening  cause  is 
a  physical  condition  of  the  injured 
person,  the  result  will  usually  turn  on 
whether  it  was  or  could  liave  been 
knovm  to  the  defendant.  In  such 
cases,  the  doctrine  of  generic  harm 
(details  not  foreseeable,  ante^  {  171) 
also  plays  an  important  part. 

(2)  Where  the  intervening  cause  is 
the  injured  person's  act  of  ^ort  to 
save  himself,  the  defence  of  contrtbu' 
lory  negligence  (post.  Tit.  A,  Book  III) 
raises  also  a  question,  and  must  be 


>  Fent  V.  R.  Co.,  No.  442;  Haverly  v.  R.  Co.,  No.  444. 

«  Bridges  v.  R.  Co.,  No.  439;  Wabash  R.  Co.  v.  Brown,  No.  440. 

*  Justice  Holmes,  No.  437;  Mr.  Terry,  No.  438;  Pennsylvania  R.  Co.  v.  Kerr, 
No.  441. 

*  Sharp  V.  PotveU,  No.  446;  Haverly  v.  R.  Co.,  No.  447. 

»  Dickson  v.  HoUister,  No.  448;  Green  v.  Shoemaker,  No.  449. 
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considered;    but   the   two   principles 
would  usually  give  identical  results. 

(3)  Where  the  intervening  cause  is 
the  injured  person's  fright^  producing 
nervous  illness,  the  doctrine  of  Cor- 
poral Harm  {ante,  §  15)|  if  it  denies 
recognition  to  such  damage,  will  pre- 
vent any  recovery;  otherwise,  the 
present  principle  controls. 

S  176.  Third  Person's  Ad,  Induced 
by  the  D^endant'a  Act,  A  harmful  con- 
sequence may  be  too  remote  to  be 
culpably  probable  when  it  would  not 
probably  have  happened  but  for  an- 
other cause  also,  consisting  in  a  third 
person's  act  induced  by  the  defendant's 
act,  but  so  whimsical  as  not  to  be  cul- 
pably probable.* 

The  precedents  here  show  a  singular 
inconsistency,  most  of  them  being  too 
strict  in  favor  of  the  defendant. 
The  rule  itself  presents  no  inherent 
difBculties. 

§  177.  Third  Person^s  Ad,  IrUervenr 
ing  Independently,  A  harmful  conse- 
quence may  be  too  remote  to  be  cul- 
pably probable  when  it  would  not 
probably  have  happened  but  for  an- 
other cause  also,  consisting  in  a  third 
person's  act  originating  independently, 
and  not  in  itself  culpably  probable.* 

[Such  a  consequence  is  always  too 
remote  when  the  third  person's  act  was 
criminal  or  malicums,] ' 

The  bracketed  clause  is  of  course 
quite  unsound,  both  on  principle  and 
practically.  Its  favor  with  some 
Courts  is  due  solely  to  the  fallacious 
metaphor  of  mechanics  (originating  in 
Mr.  Wharton's  treatise*)  that  the  third 
person's  act  "breaks  the  chain  of 
causation."  The  metaphor  expresses 
the  precise  opposite  of  what  occurs, 
even  from  the  standpoint  of  mechan- 
ics; but  in  any  event,  moral  causation 


is  not  to  be  judged  by  a  principle  of 
mechanical  causation. 

§  178.  Third  Person  as  Intermediate 
Lessee,  The  owner  of  premises,  who 
would  otherwise  be  responsible,  under 
the  rules  of  §  163,  ante,  and  §  192,  post, 
for  a  harm  caused  by  a  defective  condi- 
tion of  the  premises,  is  not  responsible 
if  before  the  time  of  the  injury  the 
premises  have  by  lease  been  trans- 
ferred to  the  occupation  of  a  third 
person;  unless 

(1)  the  defect  already  existed  at  the 
time  of  making  or  of  renewing  the 
lease; • 

(2)  or,  the  defect  consisted  in 
a  construction  which  was  adapted 
to  the  dangerous  use  that  caused 
the  harm  and  was  so  used  by  the 
tenant  though  not  by  the  owner 
during  his  occupancy;  * 

(3)  or,  the  defect  arose  during  the 
tenant's  occupation,  but  was  under 
the  lease  within  the  legal  power  and 
duty  of  the  owner  to  repair,  and  was 
or  could  have  been  known  to  him  in 
season  to  repair.' 

For  the  tenant^  responsibility,  see 
ante,  §  163,  and  post,  §  192. 

§  179.  Third  Person  as  Intermediate 
Bailee,  The  owner  of  a  chattel  is  not 
responsible  for  a  harm  caused  by  its 
defective  condition,  if  before  the  time 
of  the  injury  it  has  been  by  bailment 
transferred  to  the  possession  of  a  third 
person;  unless 

the  defect  already  existed  during 
the  owner's  possession  and  was  one 
for  which  he  would  then  have  been 
responsible,  and  the  chattel  (a)  was 
not  in  the  bailee's  legal  right  to  repair, 
or  (b)  was  not  long  enough  in  the 
bailee's  possession  for  the  defect  to  be 
discovered  and  repaired.' 


*  Ashley  v.  Harrison,  No.  450;  Tarleton  v.  McGaxdey,  No.  451;  Lynch  v. 
Knight,  No.  452;  Guille  v.  Swan,  No.  453;  Lamb  v.  Stone,  No.  454;  Hastings  v. 
Stetson,  No.  455;  Southern  Transp,  Co,  v.  Harper,  No.  456. 

*  Lyndi  V.  Nurdin,  No.  458;  Lane  v.  AdanUc  Works,  No.  460;  Stone  v.  R.  Co,, 
No.  461. 

»  Currier  v.  McKee,  No.  462. 

4  No.  460. 

»  Riih  V.  BasterfiM,  No.  464. 

•  Rich  V.  Rasterfidd,  No.  464;  Clifford  v.  MiXU,  No.  466. 
»  Payne  v.  Rogers,  No.  463;  Clifford  v.  MiUs,  No.  466. 

•  Glynn  v.  R,  Co,,  No.  465. 
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§  180.  Third  Person  as  Independent 
Contractor.  The  owner  of  premises, 
who  would  otherwise  be  responsible, 
under  the  rules  of  §  163,  arUe^  and 
§  192,  posty  for  a  harm  caused  by  a  de- 
fective condition  of  the  premises, 

(1)  is  still  responsible  even  though 
he  has  contract^  with  a  third  person 
to  remedy  the  defect  and  the  third 
person  has  failed  to  do  so;  ^ 

(2)  is  not  responsible  if  the  defect 
originated  in  the  act  of  a  third  person 
under  contract  to  construct  the  build- 
ing or  prepare  the  premises,  and  the 
act  was  done  by  the  independent  dis- 
cretion of  the  contractor  and  not  as  a 
requirement  of  the  contract.* 

f^  §  181.  Third  Person  as  Intermediate 
Vendee,  The  maker  of  a  chattel,  who 
sells  it  to  a  third  person,  is  responsible 
for  a  harm  caused  by  the  chattel's  de- 
fect to  a^  person  who  is  vendee  or 
bailee  from  the  first  or  other  interme- 
diate vendee,  in  the  following  cir- 
cumstances: 

[1.  If  the  defect  in  the  chattel  was 
one  which  would  have  made  the  maker 
responsible  for  similar  harm  to  the 
original  vendee;  t.  e.  if  the  harm 
under  the  circumstances  should  have 
been  foreseen  as  culpably  probable  to 


one  umng  the  chattel  in  the  manner 
for  which  it  was  adapted.] ' 

[2.  If  the  chattel  either  (a)  was  in- 
herently dangerous  to  life  except  when 
used  under  certain  conditions  which 
any  person  would  observe  if  he  knew 
the  nature  of  the  article,  and  was  not 
so  labelled  as  to  indicate  its  nature,^  or 
(a')  was  culpably  defective,  and  because 
of  its  defect  (though  not  because  of  its 
general  nature  when  sound)  was  dan- 
gerous to  life  under  any  conditions  of 
its  natural  use,  and  (b)  was  in  either 
case  used  by  one  of  a  class  of  persona 
whom  the  maker  could  have  expected 
to  use  it.'  ] 

Par.  2  is  an  attempt  to  state  the 
doctrine  generally  accepted  to-day. 
But  it  is  essentially  unsound  in  its  linu- 
tations,  and  it  cannot  be  stated  so  as  to 
be  logically  consistent. 

Par.  1  IS  the  onljr  soimd  form  of 
principle,  i.  6.  nothmg  more  than  a 
specific  appUcation  of  me  general  prin- 
ciple of  NegUgenoe.  There  never  has 
been  any  ^ood  reason  for  limiting  that 
principle  m  this  class  of  cases.  The 
original  case,'  which  gave  the  twist 
putting  the  later  cases  out  of  gear,  was 
obviously  a  Contract  claun,  and 
should  never  have  been  allowed  to 
affect  the  Tort  doctrine.^ 


SUB-TITIiE   (m):    SUNDBT  BUIiZNOS  DEGLABINa  FBOXEMATB- 
N£S8  AS  MATTSB  OF  LAW  IN  SFECIFIO  CaBCUMSTAHCBS 


The  following  rules  are,  or  may  be, 
made  more  detailed  by  judicial  rulings 
on  various  detailed  circumstances. 
The  phrase  "proximate  per  se"  is 
used  to  signify  that  the  culpable 
probability  of  the  harm  in  the  circum- 
stances of  the  particular  case  is  not 
open  to  determination  by  the  jiuy. 

§  183.  Using  Tools  or  Weapons.  A 
harm  to  another's  body  or  chattels, 
caused  by  a  person's  act  in  using  a 
tool  or  a  weapon,  is  not  ordinarily 
proximate  per  se. 

But  in  exceptional  circumstances  it 
may  be.' 


Of  course,  if  intrinsically  unlawful, 
the  act  will  be  governed  by  the  rule 
of  §  201,  post, 

§  184.  Drioing  or  Drawing  Vehides. 
A  harm  done  to  another's  body  or 
chattel,  caused  by  an  act  in  driving 
or  drawing  a  vehicle,  whether  with 
animal  or  other  power,  is  not  ordi- 
narily proximate  per  ««,' 

But  in  exceptional  circumstances  it 
may  be,  when  done  in  an  unusual  or 
dangerous  manner. 

Here,  also,  if  intrinsically  unlawful, 
the  act  ¥nll  be  governed  by  $  201,  posL 


Tarry  v.  Ashtony  No.  468. 

Wambaugh's  Cases  on  Agency,  pp.  98-240,  passim. 

KueUing  v.  Mfg.  Co.,  No.  473. 

Thomas  v.  Winchester,  No.  470. 

Huset  V.  Threshing-Machine  Co.,  No.  471. 

Winterbottom  v.  Wright,  No.  469. 

Weaver  v.  Ward,  No.  479;  Broim  v.  Kendall,  No.  481. 

Vincent  v.  SHnehaur,  No.  480. 
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§  185.  Going  upon  Land.  A  harm 
in  the  nature  of  intrusion  on  or  im- 
pairment of  realty,  when  caused  by  a 
personal  entry  upon  the  realty,  is 
proximate  per  se.^ 

But  for  the  purpose  of  imposing  a 
statutory  penalty  or  of  estimating 
compensation,  the  culpable  proba- 
bility of  the  harm  is  open  to  be  deter- 
mined by  the  jury  on  the  special  facts.' 

§  186.  Handling  ChaUela,  A  harm 
in  the  nature  of  trespass  or  conver- 
sion of  chattels,  when  caused  by  an 
act  of  handling  or  disposing  of  a 
chattel,  is  proximate  per  se.* 

In  this  class  of  cases  the  same  facts 
may  show  that  there  was  no  conver- 
sion on  the  principles  of  §§  12&'134, 
ante;  i,  e.  the  lack  of  intent  to  harm 
the  plaintiff's  chattel  is  no  exoneration 
of  the  defendant  from  the  present 
point  of  view  if  the  act  was  an  act  of 
conversion;  but  his  lack  of  intent  to 
assume  an  owner's  control  of  the 
chattel  may  prevent  the  act  from 
being  an  act  of  conversion  at  all. 

S  187.  Keeping  AnimaU;  Damage 
by  Entry  on  Land,  A  harm  in  the 
nature  of  trespass  to  premises,  caused 
by  an  animal  in  the  possession  of  a 
person,  is  proximate  per  se; 

excef^  (1)  the  animal  was  at  the 
time  lawfully  on  the  highway  and  in 
siii table  custody; 

(2)  or,  the  animal  entered  from 
premises  where  it  lawfully  was  and  at 
a  place  where  the  injured  land-owner 
was  responsible  for  the  fencing;  ^ 

but  these  exceptions  do  not  apply 
when  the  animal  was  breachy,  and 
this  trait  was  known  to  its  possessor, 
and  the  entry  was  made  by  breaching 
an  otherwise  sufficient  fence. 

§  188.  Keeping  Animals;  Damage 
by  Biting,  Kicking,  etc.  A  harm  in  the 
nature  of  damage  to  the  body  or  to 


chattels,  caused  by  an  animal  in  a 
person's  possession,  by  biting,  kicking, 
goring,  or  the  like,  is  proximate  per  se, 
on  the  following  conditions: 

(1)  If  the  animal  is  of  a  class  ordi^ 
narUy  bred  wild  and  natiirally  prone 
to  do  harm  to  persons  or  chattels, 
such  harm  is  proximate  as  that  class 
of  animals  by  its  general  nature  Is 
prone  to  do. 

(9)  If  the  animal  is  of  a  class  ordi- 
narily bred  tame  [or  ordinarily  bred 
wild,  but  not  naturally  prone  to  do 
barm  to  persons  or  chattels],  then  the 
possessor  is  not  responsible  for  such 
harm;  unless  the  particular  animal 
was  prone  to  do  a  specific  kind  of 
harm,  and  this  trait  was  known  to  its 
possessor,  in  which  case  such  harm  is 
proximate  per  se.* 

§  189.  By  statute,  a  tame  kind  of 
animal  may  be  placed  imder  the  rule 
of  Class  1,  in  §  188,  with  reference  to 
a  specific  kind  of  harm  which  experi- 
ence shows  it  prone  to  cause.* 

§  100.  A  harm  of  the  above  sort 
(§  188),  caused  by  an  animal  of  Class  2 
in  §  188,  is  proximate  per  se  if  at  the 
time  the  animal  was  unlawfully  in 
the  place  where  the  harm  was  done 
[and  if  the  animal  came  there  by  the 
culpability  of  the  possessor.]  ^ 

§  191.  Keeping  Animals;  Damage 
by  Infection,  A  harm  in  the  nature  of 
disease,  caused  by  infection  from  a 
diseased  animal  in  a  person's  posses- 
sion, is  proximate  per  se,  if  the  pos- 
sessor had  knowledge  of  the  existence 
of  the  disease  (1)  in  that  particular 
animal  or  (2)  in  that  class  of  animals.* 

§  192.  Keeping  Dangerous  Things 
on  Premises,  A  harm  to  the  body, 
chattels,  or  premises,  caused  by  the 
maintenance  or  use,  on  a  person's 
premises,  of  some  substance  contain- 


1  Anon.,  No.  482;  Basdy  v.  Clarkson,  No.  483. 

«  Whitecraft  v,  Vanderver,  No.  484;  Maye  v.  Yappen,  No.  485. 

"  Hdbart  v.  Haggett,  No.  486;  Hamilton  v.  Hunt,  No.  487;  Monk  v.  Graham, 
No.  488;  Swim  v.  Wilson,  No.  489;  Stephenson  v.  Hart,  No.  490;  Edwards  v. 
Express  Co.,  No.  491;  HoUins  v.  Fowler,  No.  492. 

<  Rust  V.  Lmv,  No.  495;  Wood  v.  Snider,  No.  496. 

»  R.  V.  Huggins,  No.  498;  M'Caskm  v.  EUiot,  No.  500;  MoOoy  v.  Stann,  No. 
502. 

«  Kelly  V.  Alderson,  No.  501. 

»  Scetchet  v.  AUham,  No.  503;  Healey  v.  BaUanHne.t^o,  504. 

*  Anderson  v.  BuckUm,  No.  505;  Cooke  v.  Waring,  No.  506;  Grimes  v.  Eddy, 
No.  507. 
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ing  inherent  capabilities  of  doing 
barm  by  its  escape,  or  by  any  other 
operation  of  its  forces,  is  or  is  not 
proximate  per  se,  according  to  the 
degree  of  probable  escape,  discharge, 
etc.,  the  extent  of  poesiUe  harm,  the 
necessary  utihty  in  its  services,  the 
commonness  of  its  employment,  and 
the  relation  of  its  natural  danger  to 
the  harm  actually  done;  each  such 
substance  having  a  specific  rule  fox  it- 
self. 

Some  of  these  rules  are  as  follows: 

§  192.  (1)  Gunpowder  and  similar 
gaseous  explosives;  harm  caused  by 
explosion  U  proximate  per  se.^ 

§  193.  (2)  Steam  for  machinery; 
harm  caused  by  bursting  is  not  proxi- 
mate per  se.' 

§  194.  (3)  Fire  for  making  steam 
or  heat  or  for  clearing  debris  on  one's 
own  premises;  harm  caused  by  its 
spreading  is  [not]  proximate  per  se.* 

§  195.  (4)  Water  stored  in  reser- 
voirs; harm  caused  by  its  escape  is 
[not]  proximate  per  se.^ 

§  196.  (5)  Building  erected  on  land; 
harm  caused  by  its  fall  is  not  ordinarily 
proximate  per  se.* 

•§  197.  (6)  Nuisance  on  premises; 
harm  caused  is  proximate  per  se;  but 
only  after  knowledge  of  its  existence,  if 
the  owner  or  occupier  (an/e,  §  163) 
did  not  himself  create  it.* 

There  is  here  some  uncertainty  of 
rule,  owing  to  the  loose  usage  of  the 
term  "nuisance." 

§  198.  Highway,  Harm  caused  by 
a  highway  defect  to  a  person  or  animal 
using  it  is  not  proximate  per  se;  the 
defect  must  have  been  known  (or 
capable  of  being  known)  to  the  city 


officers,  and  a  reasonable  time  to  re- 
pur  must  have  elapsed,  and  thereafter 
the  general  rule  of  culpable  proba- 
bility is  applied  by  the  jury.' 

§  199.  Intoxicating  Liquor.  Harm 
caused  by  selling  intoxicating  liquor 
for  drink  is  proximate  per  se,  as  to  the 
seller,  if  he  had  knowledge  of  the 
drinker's  intemperate  habits,  and  as 
to  the  seUer's  lessor,  if  he  had  knowl- 
edge of  the  lessee's  use  of  the  building 
for  sale  of  liquor;  except  that  harms 
other  than  the  family's  loss  of  support 
immediately  due  to  the  drinker's  dis- 
ability are  determined  by  the  general 
rule  of  culpable  probability  as  applied 
by  the  jury.' 

There  is  here  much  variance  of  rule 
in  the  statutes. 

S  200.  Publiehing  a  Drfamatian,  A 
harm  to  sodetary  relations,  caused  by 
a  defamatory  statement,  is  or  is  not 
proximate  per  se,  as  to  the  act  of  pub- 
lication, varying  according  to  different 
modes  of  publication  and  different  ele- 
ments in  the  act;  as  follows: 

(1)  Harm  done  by  a  statement 
which  reaches  a  person  not  intended, 
is  not  proximate  per  se  to  the  act  of 
sending.* 

(2)  Harm  done  by  a  statement 
whidi  was  not  intended  to  be  pub- 
lished at  aU,  IB  not  proximate  to  the 
act  of  printing,  selling,  or  lending  a 
book  or  other  thing  containing  other 
printed  matter.^^ 

(3)  Harm  done  by  a  statement 
which  was  intentionally  published, 
but  was  not  intended  to  apply  to  the 
person  defamed,  is  proximate  per  se  to 
the  act  of  publication.^^ 

(4)  Harm    done    by    a    statonent 


*  Hays  V.  Cohoes  Co,,  No.  510;    Wilson  v.  Powder  Co.,  No,  511;   Page  v. 
Dempseyj  No.  512. 

«  Bradford  G,  Co,  v.  Mfg.  Co.,  No.  513. 

»  TubervU  v.  Stamp,  No.  520  (contra) ;  St.  Louis  A  S.  F,  R.  Co.  v.  Afott^tcv, 
No.  521  (contra,  by  statut^. 

*  Fletcher  v.  Rylands,  No.  509. 

»  Ainsworth  v.  Lakin,  No.  516;  Tarry  v.  Ashton,  No.  616  (contra). 
«  Tenant  v.  Goldwin,  No.  614;  Martin  v.  R.  Co.,  No,  517;  Hogle  v.  Mfg.  Co., 
No.  518. 

»  MiUer  v.  MuUan.  No.  519. 

•  Berthojf  v.  O'Reilly,  No.  522;  Currier  v.  McKee,  No.  462. 

•  Rumney  v.  WortMey,  No.  524. 
10  Vizetelly  v.  Library,  No.  525. 

"  Hanson  v.  Globe  N.  Co.,  No.  526;  Peck  v.  Tribune  Co,,  No.  627;  Jones  v. 
HvUon,  No.  528. 
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which  was  defamatory  in  tenor  as 
understood  by  the  pubUc,  but  was  not 
intended  to  be  d^amatory,  is  proximate 
per  se  to  the  act  of  pubhcation.^ 

§  201.  DoiTig  an  Act  Prohibited  by 
Law.  Harm  done  by  an  act  which  is 
in  itself  contrary  to  law  is  proximate 
per  se  in  the  following  cases: 

(1)  When  the  act  is  prokffyUed  by  a 
statute    whose    object    is    whoUy    or 


partly  to  prevent  the  class  of  harm 
which  ensued  in  the  case  in  hand.' 

((2)  When  the  act  is  unlawftd  on 
any  other  ground,  and  is  inherently 
dangerous,  though  not  falling  within 
one  of  the  classes  to  which  a  rule  of 
proximateness  per  se  would  ordinarily 
apply.'  ] 

This  paragraph  attempts  to  frame 
a  general  rule  for  a  class  of  cases  on 
which  judicial  rulings  differ  widely. 


ExcuMsrs 


ON  BOOKS  I.   AND  II.  t    JVRAL  BliJBMMNTS 

A    TOUT 


O^ 


§  205.  Rdalion  between  the  Right, 
the  Tortious  Act,  and  the  Cause  of 
Action,  It  is  of  practical  consequence 
to  determine  the  analysis  of  the  idea 
of  a  Right,  a  Tortious  Act,  the  Cause 
of  Action,  and  their  relation  to  each 
other.  We  may  first  lay  down  the 
following  postulates: 

1.  The  Right  exists  before  there  is 
any  breach  by  Harm  done.' 

2.  An  Act  followed  by  no  Harm  is 
not  a  breach  (except  for  prophylactic 
Rights)  in  its  civil  aspect.* 

3.  The  Harm  constitutes  the  breach, 
because  it  is  the  thing  against  which 
the  Right  protects.' 

§  206.  Among  the  problems  which 
depend  for  solution  on  the  juristic 
analysis  of  this  topic  are  the  fol- 
lowing: 

StatiUe  of  lAmitatums,  Does  the 
statute  of  limitations  run  from  the  time 
of  the  tortious  Act  or  the  time  of  the 
Harm  incurred? 

Plural  Harms  by  one  Act  to  separate 
persons  (a)  at  the  same  time,  (b)  at 
successive  times;  are  there  separate 
actions? 

Plural  Harms  by  one  Act  to  the 
same  person  (a)  at  the  same  time,  (b) 
at  successive  times;  are  there  separate 
actions? 

§  207.  Principles,  To  sdve  these 
problems,  let  us  first  work  out  the  corol- 
laries of  the  above  principles: 


A.  Purpose  of  Auxiliary  Rights. 
The  Auxiliary  Right  (ante,  §  6)^  exists 
to  realize  practically  the  state  of  facts 
which  the  Primary  Right  theoretically 
protects,  and  which  state  of  facts  has 
by  reason  of  the  breach  ceased  mo- 
mentarily to  exist.  Hence,  the  object 
of  the  Auxiliary  Right  is  not  fulfilled 
till  it  has  done  everything  practicable 
to  realize  the  Primary  Right. 

B.  Number  of  Auxiliary  Rights. 
Since  an  Auxiliary  Right  exists  to 
remedy  a  specific  harm  of  the  moment, 
while  a  Primary  Right  is  a  general  one, 
going  on  permanently,  there  is  an 
Auxiliary  Right  arising  for  each  Harm 
done,  and  there  are  as  many  Auxiliary 
Rights  as  there  are  Harms  done. 

C.  Use  of  Auxiliary  Rights,  They 
are  to  be  used  in  seeming  the  aid  of  the 
State.  Now,  on  the  one  hand,  the  aid 
of  legal  process  should  be  freely  ex- 
tended, to  do  justice.  On  the  other 
hand,  it  should  be  used  as  economically 
as  is  consistent  with  good  results. 
Hence,  all  Auxiliary  Rights  appurte- 
nant to  a  Primary  Right,  and  available 
at  a  particular  moment,  should  be 
exercised  together  in  a  single  proceeding. 

But  can  an  Auxiliary  Right  be  avail- 
able (1)  if  the  Harm  does  not  yet  exist? 
or  (2)  if  it  exists,  but  is  not  yet  knovm 
to  the  injured  person?  To  these 
questions  the  common  law  seems  to 
answer.  Yes;  but  unsoundly.' 


1  Holmes,  J.,  in  Hanson  v.  Globe  N,  Co,,  No.  530. 

«  Hayes  v.  R.  Co,,  No.  630;  Of^bom  v.  Van  Dyke,  No.  633;  U.  8.  Brewing  Co, 
V.  Stoltenberg,  No.  634. 

•  Renr^  v.  Canfield,  No.  631  (contra), 

*  Griswold  v.  Brega,  No.  636. 

»  Brunsden  v.  Humphrey,  No.  539.  .    •  Ibid. 

'  Brett,  M.  R.,  in  Brunsden  v.  Humphrey,  No.  639. 


876 


APPENDIX   A 


The  common  bw  view  is:  "If  a 
harm  id  permanent  in  its  kind,  so  that 
its  future  continuance  or  development 
is  certain,  then  the  Auxiliary  Right  is 
deemed  available;  the  only  limit  is 
that  if  the  continuance  will  be  due  to  a 
fresh  tortious  Act,  lying  in  the  will  of 
the  defendant,  then  it  is  not  deemed 
certain."  ^  But  this  view  breaks  down 
beyond  a  certain  point.  It  does  well 
enough  for  land  trespasses  familiar  to 
early  law,  such  as  a  stone  wall  or  a 
ditcn,  or  a  leg  cut  off  (where  the  inca- 
pacity is  obviously  permanent).  3ut 
it  is  not  suited  for  the  contingencies  of 
modem  times,  when  a  disease 's  devel- 
opment or  the  possibilities  of  mechani- 
cal reconstruction  introduce  a  mass  of 
contingencies  into  the  estimate  of  the 
future.  The  common  law's  argument 
in  rebuttal  is  that  any  other  view  than 
its  own  is  unworkable,  because  an  op- 
tion must  be  mven  to  include  some 
future  harms  (else  a  new  action  would 
have  to  be  begun  every  day),  and  that 
if  same  harms  were  recoverable  but 
not  all  of  them  need  be,  then  in  a  future 
action  it  could  never  be  told  what  had 
already  been  recovered  for.  The 
answer  to  this  is  that  the  record  can 
and  should  be  made  to  show  just  what 
was  covered  in  the  earlier  recovery. 
This  is  the  sounder  solution;  for  tne 
common  law  theory  does  ^ross  injus< 
tice,  in  practically  deprivmg  the  in- 
jured person  of  all  redress  for  future 


harms  (caused  by  the  same  act)  which, 
at  the  tune  of  first  suing,  are  not  certain 
or  not  known. 

§  208.  Solutions.  The  above  prob- 
lems may  therefore  be  solved  as  follows; 

The  stalute  of  limitaiions  runs  from 
the  time  of  each  harm  received.' 

Where  the  same  act  does  two  or  more 
harms  to  separate  persons^ 

(a)  at  the  same  time;  each  has  a 
separate  cause  of  action; 

(b)  at  successive  times;  each  person 
has  a  separate  cause  of  action;  *  unless 
the  original  harm  was  permanent  and 
was  recovered  for  as  such. 

Where  the  same  act  does  two  or  more 
harms  to  the  same  person, 

(a)  at  the  same  time;  he  has  a  sep- 
cttate  cause  of  action  for  each  harm, 
with  the  option  to  exercise  them  to- 
gether, if  rules  of  procedure  allow;  * 

(b)  at  successive  times;  he  has  a 
separate  cause  of  action  for  each  harm, 
with  the  option  to  exercise  them  to- 
gether if  certain  and  known;  and  if 
the  option  is  not  then  used,  then  he 
may  exercise  it  later,*  unless  the  jury 
should  find  the  harm  to  be  certain,  in 
which  case  he  should  be  compelled  in 
the  origiQal  action  to  take  recovery 
for  both. 


BOOK  III:    THE   EXCUSE  ELEMENT 


§  210.  Analysis  of  the  Excuse  Ele- 
ment. The  Excuse  Element  in  a  Gen- 
eral Right  defines  the  conditions  in 
which  an  obligee  who  suffers  a  legal 
Harm  from  an  obligor  who  is  its  legal 
Cause  will  nevertheless  not  be  protected 
by  the  Right.  These  conditions,  or 
limitations  of  the  Right,  rest  on  the 
general  consideration  that  in  certain 
circumstances  it  may  be  just,  on  the 
whole  and   as   between   obligee   and 


obligor,  that  the  harm  caused  should  be 
endured  without  redress. 

In  classifying  these  circumstances, 
two  general  groups  of  Excuses  may  be 
distinguished:  A.  Elxcuses  based  solely 
or  essentially  on  the  Plaintiff's  Own 
Conduct  or  Condition;  B.  Excuses 
based  on  Paramount  Community  In- 
terests, necessitating  the  Plaintiff's 
Individual  Sacrifice.^ 


'  Cooley,  C.  J.,  in  National  Copper  Co,  v.  Mining  Co.,  No.  641. 
'  Contra,  National  Copper  Co.  v.  Mining  Co.,  No.  641. 

•  RosweU  v.  Prior,  No.  638. 

•  Brunsden  v.  Humphrey.  No.  539;  ReiUy  v.  S.  A.  P.  Co.,  No.  540. 

6  Contra,  Fetter  v.  Beal,  No.  637;  National  Copper  Co,  v.  Mining  Co.,  No.  541. 

•  Wigmore,  No.  648. 
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TITLE  A :  BXCUSB8  BASMB  ON  TJBTE  PIjAINTIW*S  OWN 

CONDUCT  on  CONBITION 


§  211.  Classification  of  these  Excuses, 
These  Elxcuses  may  be  classified  as 
follows:  (I)  Plaintiff's  Own  Aggression 
on  Defendant;  (II)  Plaintiff's  Consent; 

(III)  Plaintiff's   Contributory   Fault; 

(IV)  Plaintiff  a  Law-Breaker;  (V)  Ap- 
plication of  (III)  and  (IV)  to  Hanns 
received    while    on    the    Defendant's 


Premises;  (VI)  Plaintiff  a  Person  sub- 
ject to  E)iBcipline  or  Correction. 

These  Excuses  shade  off  into  each 
other  in  d^p-ees  which  lead  to  modifica- 
tions of  the  rules  of  law;  but  the  order 
of  treatment  here  followed  is  that  which 
is  best  suited  to  the  order  of  study,  and 
not  that  of  the  gradation  of  theory. 


SUB-TITIiB  (I) :  PLAINTIFF'S  OWN  AGGRESSION  ON  DEPENDANT 

(DEFENDANT'S  SELF-DEFENCE) 


§  212.  General  Principle.  Where  the 
plaintiff  is  about  to  do  or  has  done  to 
some  interest  of  the  defendant  some 
harm  which  is  not  lawful,  the  defendant 
is  excused  for  such  harm  as  he  does  to 
some  interest  of  the  plaintiff  in  the 
attempt  to  avoid  suffering  such  specific 
harm  himself,  or  to  repair  it  specifically 
after  it  has  been  done;  provided  he 
does  to  the  plaintiff  no  more  harm 
than  is  reasonably  necessary  for  the 
purpose.* 

Here  the  plaintiff,  on  the  one  hand, 
becomes  subject  to  the  general  notion 
of  justice  that  one  who  does  harm  is 
naturally  bringing  retaliation  on  him- 
self, and  therefore  cannot  personally 
complain  of  such  consequences.  On 
the  other  hand,  the  community  is 
interested  in  preserving  each  member 
of  society  and  the  wealth  of  the  com- 
munity from  destruction;  individual 
defence  and  redress  is  apt  to  go  to 
useless  extremes;  and  society  provides 
courts  to  give  redress.  Yet  courts 
cannot  or  do  not  always  afford  ade- 
quate redress.  A  median  rule  of 
conduct  must  be  sought.  The  above 
rule  aims  at  this.  Its  qualification 
as  to  matters  "reasonably  necessary" 
avoids  most  of  the  Injustice  likely  to 
occur. 

The  various  rules  are  best  compared 
by  classifying  them  according  to  the 
various  purposes  of  defence  or  redress 
{i.  e.j  the  various  harms  threatened  to 
the  defendant's  interests),  and  then 
by  considering,  under  each,  how  far  a 
defendant  ought  to  be  allowed  to  go 
in  avoiding  or  repairing  such  harm. 


§  213.  Defence  of  One^s  Person;  by 
Battery.  A  defendant,  to  protect  his 
person  from  corporal  harm  threatened 
by  the  plaintiff,  may  do  such  corporal 
harm  to  the  person  of  the  plaintiff  as 
is  reasonably  necessary  to  prevent  the 
harm  to  himself;  provided  that  the 
harm  attempted  upon  the  plaintiff  is 
not  substantially  more  serious  in  kind 
or  grade  than  the  harm  impending  for 
the  defendant.* 

In  general,  three  grades  of  harm  may 
be  thus  distinguished;  (1)  ordinary 
physical  contact;  (2)  serious  wounding 
or  disablement;  (3)  loss  of  life. 

§  214.  Same:  Excessive  Harm.  A  de- 
fendant is  not  excused  for  harm  done 
in  excess  of  the  above  limit  by  the  cir- 
cun^tance  that  the  plaintiff  is  liable 
to  the  defendant  for  the  harm  originally 
done  by  the  former.*  Whether  the  two 
causes  of  actions  can  be  determined  in 
the  same  suit-at-law,  is  a  question  of 
procedure. 

§  215.  Same:  Provocation  by  Words. 
Insult  or  other  verbal  provocation  is 
not  an  excuse  for  corporal  violence  done 
in  prevention  or  retaliation.  But  such 
provocation  may  be  considered  by  the 
jury  in  fixing  the  amount  of  exemplary 
[or  actual]  damages.* 

§  216.  Defence  of  One*s  Person;  by 
Harm  to  Personalty.  A  defendant,  to 
protect  Ins  person  from  corporal  harm 
impending  from  personalty  of  the 
plaintiff's,  may  do  such  harm  to  that 
personalty  as  is  reasonably  necessary 


1  RtUhetford,  No.  560;  Blatkstone,  No.  551;  Ibbotson  v.  Peaty  No.  652. 

«  VineTf  No.  555:  Jones  v.  TresUian,  No.  556;  Cockcroft  v.  Smith,  No.  557. 

»  McNaU  V.  McRaCy  No.  559. 

*  Goldsmith^s  Adm'r  v.  Joy,  No.  660. 


878 


APPENDIX  A 


to  prevent  the  harm  to  himself,  regard- 
less of  any  comparison  of  grades  be- 
tween the  hann  impending  to  him  and 
the  harm  done  by  him  to  prevent  it.^ 

§  217.  Defence  of  Third  Person;  by 
Battery,  A  defendant,  to  protect  any 
third  person  from  corporal  harm  threat- 
ened by  the  plaLntiff,  may  do  such 
corporal  harm  to  the  plaintiff  as  is 
reasonably  necessary,  under  the  same 
conditions  as  in  §  213.' 

To-day,  altruistic  progress  draws  no 
distinction  here  between  the  defendant 
himself  and  a  third  person,  nor  be- 
tween dMerent  kinds  of  third  persons, 
as  the  subject  of  defence.  Anciently, 
such  distinctions  existed.' 

§  218.  Defence  of  Third  Perwna;  by 
ImprieonmerU.  A  defendant,  to  protect 
third  persons  in  general  from  corporal 
harm  threatened  by  the  plaintiff,  may 
restrain  or  otherwise  imprison  the 
plaintiff  in  such  a  manner  as  to  prevent 

it, 

but  (1)  no  longer  than  is  reasonably 
necessary  to  prevent  such  harm,  if  the 
danger  arises  from  the  plaintiff's  preserU 
appearance  or  language, 

and  (2)  no  longer  than  is  reasonably 
necessary  for  giving  the  plaintiff  into 
the  custody  of  a  court  for  legal  proceed- 
ings, if  the  danger  arises  from  the  plain- 
tiff's continuing  mental  derangement.* 

I  §  219.  Same:  Confinement  of  D^ 
ranged  Persona.  Subject  to  the  rule  of 
§  218,  par.  (2),  the  imprisonment  of  a 
deranged  person  who  is  not  dangerous 
to  others  is  not  excused  merely  by  the 
circimistance  that 

(1)  the  derangement  exists, 
[(2)  or,  that  the  deranged  person 
needs  care  under  restraint.]  * 

On  par.  (2)  there  has  been  difference 
of  opinion.  But  the  rule  as  stated  is 
decidedly  the  superior,  because  a  per- 


manent restraint  without  judicial  order 
is  capable  of  great  abuse,  because  a 
judicial  proceeding  is  always  feasible, 
and  because  a  person  once  needlessly 
placed  in  an  asylum  has  serious  diffi- 
culty in  demonstrating  the  injustice 
of  it. 

*  DisHndums,  (a)  The  prindple  in- 
volved in  par.  (2)  above  is  really  that 
of  §  236.  post. 

(b)  Tne  officers  of  a  government 
asylum  may  be  excused  by  virtue  of 
the  principle  of  §  350,  postf  even  where 
other  persons  would  not  be. 

§  220.  D^ence  of  PersonaUy;  by 
Battery.  A  defendant,  to  protect  his 
personalty  from  unlawful  taking  or 
other  harm  threatened  by  the  plaintiff, 
may  do  to  the  plaintiff  such  corporal 
haim.as  is  reajsonably  necessaiy  to  pre- 
vent the  taking  or  other  harm; 

provided  the  harm  done  to  the  plain- 
tiff is  not  the  loss  of  life,  nor  any  other 
harm  shockingly  in  excess  of  the  harm 
threatened  to  his  property.' 

§  221.  Defence  of  PersonaUy;  by 
Harm  to  PersonaUy.  A  defendant,  to 
protect  his  personalty  from  harm  im- 
pending to  it  by  personalty  of  the  plain- 
tiff, may  do  such  harm  to  the  plaintiff's 
personalty  as  is  reasonably  necessary 
to  prevent  the  harm  impending  to  his 
own  personalty; 

provided  the  harm  done  to  the  former 
is  not  excessive  in  relation  to  that  im- 
pending upon  the  latter.^ 

§  222.  Recaption  cf  PereonaUy;  by 
Battery.  A  defendant,  to  re-possess 
himself  of  personalty  unlawfully  takea 
or  detained  from  him  by  the  plaintiff, 
may  do  such  corporal  harm  to  the 
plaintiff  as  is  reasonably  necessaiy  for 
regaining  possession;  provided 

[(1)  the  harm  so  done  is  not  shock- 
ingly in  excess  of  the  harm  threatened 
to  the  personalty,  and 

(2)  the  personalty  was  taken  from 


'  Perry  v.  Phipps,  No.  561. 
«  Viner,  No.  5iS2;  Downs  v.  Jackson,  No.  663. 
»  Viner,  No.  662. 

<  Viner,  No.  564;  Wheal  v.  W.  R.,  No.  666;  Keleher  v.  Putnam,  No.  567. 
'  Keleher  v.  Putnam,  No.  566;  Reads,  No.  668;  Van  Deusen  v.  Newcomer, 
No.  669. 

•  Viner,  No.  670;  Eyre  v.  Narsworthy,  No.  671;  HamiUon  v.  Arnold,  No.  572. 
»  Viner,  No.  673;  Brent  v.  KimbaU,  No.  676;  Throne  v.  Mead,  No.  576. 


A  SX7MMART   OF  THE  PRINCIPLES  OF  TORTS 


879 


him  recently  and  was  punnied  freshly 
upon  the  tcJdng.]  ^ 

There  is  here  no  general  rule  in 
common  acceptance  by  Courts.  The 
general  propriety  of  seeking  redress  by 
legal  process,  and  the  usual  feasibility 
of  it,  tend  to  limit  this  Ebccuse. 

Distinguish,  of  course,  an  arred,  ex- 
cusable under  the  rule  of  §  306,  post, 

§  223.  Recaption  of  PersonaUy;  by 
ImprisonmerU.  A  defendant,  to  re- 
possess himself  of  personalty  unlaw- 
fully taken  or  detained  from  him  by  the 
plaintiff,  may  not  restrain  or  otherwise 
imprison  the  plaintiff  for  the  purpose, 
[unless  the  pl^untiff  is  at  the  time  upon 
the  defendant's  premises  and  the  re- 
straint continues  for  a  reasonably  short 
time  only.]  * 

The  bracketed  clause  may  not  be 
law  anjrwhere,  but  seems  desirable. 
The  general  danger  of  the  abuses 
of  non-judicial  imprisonment  makes 
against  any  Excuse  here. 

§  224.  Recaption  of  PersonaUy;  hy 
Harm  to  Realty,  A  defendant,  to  re- 
possess himself  of  personalty  unlawfully 
taken  or  detained  or  otherwise  escaped 
from  him,  may  enter  upon  the  premises 
of  the  plaintiff,  in  the  following  circum- 
stances, and  not  otherwise: 

(1)  if  the  plaintiff  was  the  unlawful 
taker  or  detainer;  or, 

(2)  if  by  any  other  fault  of  the  plain- 
tiff the  personalty  came  there;  or, 

[(3)  if  without  fault  of  either  plaintiff 
or  defendant  the  personalty  came  there; 
or,] 

(4)  if  by  implication  from  a  trans- 
action between  plaintiff  and  defendant 
the  plaintiff  licensed  the  defendant  to 
enter  for  the  purpose.' 

It  is  obvious  that  par.  (1)  is  the  only 
genuine  case  of  the  present  Excuse, 
i.  e.,  Self-Defence  against  Plaintiff's 
Aggression.  Par.  (2)  is  a  case  of  Con- 
tributory Fault  (post,  §  239).    Par.  (3) 


is  a  case  of  Paramount  Necessity  (post^ 
§  267).  Par.  (4)  is  a  case  of  Consent 
(post,  §  234).  The  rule  of  Par.  (3)  is 
stated  in  the  old  books  to  be  limited 
to  goods  taken  by  a  third  person's 
felony;  but  the  reasons  for  that  dis- 
tinction no  longer  exist. 

§  225.  D^enee  of  ReaUy;  hy  Battery. 
A  defendant,  to  protect  his  realty  from 
intrusion  or  other  harm  by  the  plaintiff, 
may  do  such  corporal  harm  to  the 
plaintiff  as  is  reasonably  necessary  for 
expelling  the  intruder  or  otherwise  for 
preventing  the  harm  impending  to  his 
own  realty; 

provided  the  harm  done  by  him  be 
not  excessive  in  relation  to  the  harm 
impending.^ 

Distinctions,  (1)  The  Excuse  for 
killing  a  burglar  at  night  may  go  to 
the  further  extent  of  the  Excuse  for 
Defence  of  the  Person  (ante,  §  213), 
because  experience  shows  that  harm  to 
the  person  is  in  such  a  case  frequently 
impending.* 

(2)  The  plaintiff  in  these  cases  being 
a  trespasser,  the  Excuse  of  Assumed 
Risk  is  also  available  for  the  defend- 
ant (post,  i  253).> 

§  226.  Same:  Prior  Warning.  Where 
the  plaintiff  has  entered  peacefully,  so 
that  no  personal  violence  on  his  part  is 
implied,  the  defendant  must  notify 
him  to  depart  before  using  corporal 
violence.^ 

§  227.  Defence  of  ReaUy;  hy  Harm  to 
PersonaUy,  A  defendant,  to  protect 
his  realty  from  intrusion  or  other  harm 
by  personalty  of  the  plaintiff,  may  ex- 
pel or  remove  the  personalty,  doing  no 
more  harm  to  it  than  is  reasonably  nec- 
essary for  the  purpose;  provided 

(1)  if  the  personalty  came  there  with- 
out the  intent  or  knowledge  of  the 
plaintiff,  a  notice  is  given  to  the  plaintiff 
within  a  reasonable  time;  and 


«  Viner,  No.  578;  StaJte  v.  Miot,  No.  579. 
«  Park  V.  Taylor,  No.  580. 

«  Blackstone,  No.  577;  Viner,  No.  581;  Chambers  v.  BedeU,  No.  682;  McLeod 
V.  Jories,  No.  583. 

•  Viner,  No.  585;  Butler  v.  Austen,  No.  586. 

•  Scheuerman  v.  Scharfenberg,  No.  588. 

•  Scheuerman  v.  Scharfenherg,  No.  588. 
»  Green  v.  Goddard,  No.  587. 
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(2)  in  any  case,  after  the  expulsion 
or  removal  the  defendant  \s  not  to  ex- 
ercise/wr^^  control  over  the  personalty, 
except  80  far  as  is  needed  to  preserve  it 
from  fiurther  harm.' 

§  228.  Recaption  of  Realty.  A  de- 
fendant, to  regain  possession  of  realty 
unlawfully  taken  or  retained  from  him 
by  the  plaintiff, 

(1)  may  enter  upon  the  premises; 

(2)  may  do  such  corporal  harm  to  the 
plaintiff  as  is  reasonably  necessary,  pur- 
suant to  the  rule  of  §§  225,  226,  ante; 

(3)  may  do  such  harm  to  the  plain- 
tiff's personalty  as  is  reasonably  neces- 
sary, pursuant  to  §  227,  ante, 

§  229.  Same:  Entry  in  Violation  of 
Law,  Where  an  entry  for  the  foregoing 
purpose  is  made  under  circumstances 
of  violence  forbidden  by  the  criminal 
law,  a  defendant  is  excused 

[(1)  for  harm  done  to  possession  of 
realty; 

but  not  (2)  for  harm  done  to  per- 
sonalty; 

nor  (3)  for  corporal  harm.] ' 

Different  Coiirts  have  accepted  dif- 
ferent solutions  of  the  foregoing  situa- 
tion. On  the  one  hand,  the  general 
policy  of  preserving  order,  and  the 
ample  provision  of  sunmiary  process 
for  regaining  possession,  tend  to  support 
a  rule  of  strictness  against  the  land- 
owner. On  the  other  hand,  the  fre- 
quent abuses  of  possession  by  tenants, 
who  pay  no  rent  and  yet  refuse  to 
remove  and  thus  render  the  property 
valueless,  tend  to  justify  the  landlord 
in  forcible  self-help. 


§  230.  Abatement  of  a  Nuisance.  A 
defendant,  to  protect  himself  from 
harm  caused  by  a  nuisance  (ante,  §  140} 
unlawfully  maintained  by  the  plaintiff, 
may  enter  upon  the  plaintiff's  premises 
and  do  such  harm  to  realty  and  per- 
sonalty as  is  reasonably  necessary  for 
the  purpose; 

provided  that  under  the  circum- 
stances the  impending  danger  to  the 
defendant's  life,  health,  or  property  is 
so  immediate  and  so  serious  that  a 
resort  to  legal  process  would  be  inad- 
equate.' 

Distinctions.  (1)  Where  the  harm  is 
caused  or  impending  without  the  fault 
of  the  plaintiff,  the  Excuse  of  Par> 
mount  Necessity  (post,  §§  262-267)  is 
the  only  one  properly  available;  l)ut 
Courts  do  not  always  discriminate  the 
rules. 

(2)  Where  the  defendant  is  a  public 
officer,  he  may  also  have  the  Excuse  of 
OfiScial  Immunity  (post,  §  350). 

§  231.  Same:  Highway  Obstruction. 
Where  the  so-called  nuisance  consis«t^ 
in  obstructing  the  passage  of  a  public 
or  private  way  used  by  the  defendant, 
or  in  obstructing  his  use  of  his  realty, 
the  defendant  may  do  any  harm,  to 
personalty  or  realty,  reasonably  nec- 
essary to  remove  the  obstruction.^ 

§  232.  Same:  Notice.  Where  the 
nuisance  existed  on  the  premises  before 
the  plaintiff  came  into  possession,  a 
notice  to  abate  must  be  given  by  the 
defendant  a  reasonable  time  before 
doing  any  act  of  abatement.' 


SUB-TITIiB  (II):    PLAINTIFF'S  CONSENT  TO  HARM 

(IiBAVE   AND  lilGENSE) 

Topic  1.    In  General 


§  233.  Consent.  A  defendant  is  ex- 
cused for  harm  done,  with  or  without 
intention,  to  the  plaintiff,  when  the 


plaintiff  beforehand  consented  to  the 
doing  of  that  specific  harm  or  class  of 
harm." 


1  Viner,  No.  589;  McGonigle  v.  Belleisle  Co.,  No.  590. 

«  Viner,  No.  592;  HyaU  v.  Wood,  No.  593;  Reed  v.  Purdy,  No.  594;  Sterling 
V.  Warden,  No.  595. 

»  Perry  v.  Phipps,  No.  601;  BrigfUman  v.  Bristol,  No.  602;  Fieids  v.  Stokley, 
No.  603;  Dunbar  v.  Av^ffusta,  No.  604. 

<  Blackstone,  No.  597;  Anon.,  No.  598;  R.  v.  Rosewdl,  No.  599. 

»  Penruddock's  Case,  No.  600. 

•  Viner,  No.  609. 
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§  234.  Implied  Consent.  The  con- 
sent of  the  plaintiff  may  be  implied 
from  his  conduct.' 

§  235.  Illegal  Consent.  The  consent 
of  the  plaintiff  to  an  act  forbidden  by 


the  criminal  law  is  of  no  effect  for  the 
present  purpose.* 

This  is  unsound.  Civil  redress  has 
here  no  place;  and  the  indirect  enforce- 
ment of  the  criminal  law  in  this  way 
is  unwise. 


Topic  2.    Constractive  Consent  (Need  of  AssiBtanoe) 


§  236.  Need  of  Assistance.  Where 
the  plaintiff's  consent  is  not  expressly 
or  impliedly  given,  and  cannot  be  ob- 
tained, but  it  may  reasonably  be  sup- 
posed from  his  circumstances  that  it 
would  have  been  given  if  he  could  have 
been  asked,  the  defendant  is  equally 
excused;  namely, 

(1)  Where  his  property  or  family  is 
in  danger  of  serious  immediate  harm 


and  he  is  absent  and  there  is  no  time 
to  notify  him;* 

or,  (2)  where  his  person  is  in  danger 
of  serious  immediate  harm  and  he  is 
unconscious  of  it  and  there  is  no  time 
to  notify  him.* 

This  branch  of  the  Excuse  should 
not  be  confused  with  Implied  Consent. 
In  strictness,  it  should  form  a  distinct 
Sub-title. 


SUBTITLE    III)!  PLAINTIFF'S  CONTRIBUTORY  FAULT 


§  237.  General  Principle.  A  defend- 
ant is  excused  for  harm  caused  to  the 
plaintiff  where  the  plaintiff's  own  act 
or  omission  was  also  a  cause  of  the 
harm,  and  the  plaintiff  in  doing  the 
act  or  omission  was  culpable  in  the 


sense  of  §§  169,  170,  ante,  i.  e.,  when 
at  the  time  of  the  act  he  foresaw  or 
might  reasonably  have  foreseen  the 
probability  of  the  harm  and  ought 
therefore  to  have  refrained  from  act- 
ing or  to  have  acted  otherwise. 


Topic  1.  Variant  Forms  of  Rule 


§  238.  Admiralty  Rule.  In  case  of 
the  plaintiff's  contributory  fault,  the 
defendant  is  not  excused;  but  each 
party  compensates  the  other  for  one 
half  [or  other 'portion]  of  his  damage.^ 

§  239.  Common  Law  Rule.  In  case 
of  the  plaintiff's  contributory  fault,  the 
defendant  is  entirely  excused,  and 
therefore  makes  no  compensation.^ 

§  240.  Georgia  Rule.  In  case  of  the 
plaintiff's  contributory  fault,  the  de- 


fendant is  not  excused;  but  the  com- 
pensation to  the  plaintiff  is  diminished 
in  proportion  to  the  relative  degree  of 
his  fault  and  the  defendant's.^ 

As  between  these  three  variant 
forms,  the  common  law  rule  docs  not 
represent  notions  of  justice.  Yet  the 
otner  two  go  upon  a  notion  of  justice 
which  is  difficult  to  apply  in  the  con- 
crete. Presmnably,  juries'  verdicts  will 
in  practice,  under  any  of  the  rules,  give 
the  same  degree  of  justice,  so  far  as 
juries'  verdicts  are  just  at  all. 


Topic  2.   Judfire  and  Jury ;  Specific  Applications  of  the  Rule 


§  241.   Contributory    Negligence    per 
se.      The    principle    of    contributory 


fault  is  applied  ordinarily  by  the  jury 
to  the  circumstances,  in  the  same  man- 


1  Ditcham  v.  Bond,  No.  611;  Winter  v.  Henn,  No.  612;  FonviUe  v.  M'Nease, 
No.  613;  Mohr  v.  WUliams,  No.  620. 

«  McNeU  v.  MuUin,  No.  614. 

»  Hugh  G.  V.  WiUiam  T.,  No.  615;  Anon.,  No.  616;  Burnet,  No.  617;  Bass  v. 
R.  Co.,  No.  618;  Proctor  v.  Adams,  No.  619. 

<  Mohr  V.  Wmiams,  No.  620. 

»  The  WoodropSims,  No.  629;  Marsden,  No.  630;  The  Max  Morris,  No.  631. 

•  BuUerfidd  v.  Forrester,  No.  632;  Greenland  v.  Chapin,  No.  633;  HeU  v. 
Glanding,  No.  634;  Kansas  P.  R.  Co.  v.  Porter,  No.  635. 

7  Macon  d:  W.  R,  Co.  v.  Winn,  No.  637;  StoMes,  Nob.  638,  639. 
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ner  as  provided  for  determining  a 
defendant's  culpable  causation  under 
§  173,  cofde;  i,  e.,  the  abstract  rule  only 
is  stated  by  the  judge,  and  the  jury's 
verdict  does  not  become  a  precedent 
of  law.* 

The  principle  is  applied  excepHonaUy 
by  the  judge  alone,  in  the  same  manner 
as  provided  for  determining  a  defend- 
ant's culpable  causation,  under  §  173 
par.  (2),  ante;  i.  e.,  either  the  judge 
rules  upon  the  total  circumstances  of 


the  case  without  the  ruling  becoming 
a  precedoit,  or  Jfche  law  develops  a 
concrete  rule  for  a  particular  set  of 
circumstances  and  this  rule  binds  both 
judge  and  jury  in  all  similar  cases. 

Thus,  concrete  rules  may  declare  as 
a  matter  of  law  that  it  is  or  is  not  con- 
tributory fault  per  se  (oT  &  phunti£F 
to  approach  a  railroad  track  without 
stopping  to  look  and  listen,  or  to  dis- 
mount from  a  railroad  car  while  in 
motion,  etc.* 


Topio  8.   Sundry  Incidents  and  Iiimitations  of  the  Orthodox 

Common  Iiaw  Bule 


i  242.  CA)  Third  Person's  Fault  Im- 
puted to  PlainHff,  (1)  Child.  When 
the  plaintiff  is  a  child,  the  contributory 
fault  of  a  parent  or  guardian  or  other 
person  lawfully  in  charge  of  the  plain- 
tiff does  [not]  excuse  the  defendant.* 

But  (1)  where  such  parent  or  other 
person  would  be  a  beneficiary  in  any 
action  for  loss  of  service  or  for  death, 
such  person's  fault  does  [not]  excuse 
the  defendant  [except  to  the  extent  of 
such  part  of  the  compensation  as  that 
person  wotdd  have  received];  * 

and  (2)  where  the  child  itself  has 
contributed  to  cause  its  injury,  this 
excuses  the  defendant,  in  an  action  for 
the  child's  own  injury,  provided  the 
law  of  Persons  declares  the  child  ca- 
pable of  legal  fault  under  the  circum- 
stances. 

In  such  a  case,  the  parent's  action 
is  governed  by  §  244,  post. 

§  243.  Same:  (2)  Passenger.  When 
the  plaintiff  is  a  passenger  in  a  vehicle 
managed  by  a  thhd  person  whose  fault 
contributes  with  the  defendant's  to 
cause  the  injury,  the  third  person's 
fault  does  [not]  excuse  the  defendant;  ^ 

unless  the  plaintiff  (1)  had  made  the 


third  person  his  agent  to  manage  the 
vehicle; 

or,  (2)  was  by  his  acts  at  the 
time  sharing  in  the  third  person's 
fault;  • 

or,  (3)  had  beforehand  assumed  the 
risk  of  the  third  person's  fault,  on  the 
principle  of  §  249,  post.* 

§  244.  Same:  (3)  Third  Person  ren- 
dering Service.  Where  the  plaintiff  is  a 
person  entitled  to  the  services  or  sup- 
port of  a  third  person  (child,  wife, 
husband)  injured  by  the  defendant,  the 
third  peison's  contributory  fault  does 
[not]  excuse  the  defendant,  in  an  action 
for  the  loss  of  the  third  person's  ser- 
vices or  support.' 

§245.  (6)  D^endant^s  Fault  based 
on  Statute.  Where  the  defendant's 
fault  in  causing  the  harm  consists  in 
the  violation  of  an  express  statutory 
prohibition  (negligence  per  se,  under 
§  201,  ante),  and  the  statute  does  not 
expressly  declare  contributory  fault  to 
be  immaterial,  the  plaintiff's  con- 
tributory fault  is  an  excuse;  [unless  a 
main  implied  purpose  of  Uie  statute 


1  Detroit  &  M.  R.  Co.  v.  Van  Steinbwrg,  No.  640. 

«  Atchison,  T.  &  S.  F.  R.  Co.  v.  Schrvoer,  No.  641;  SmUh  v.  Maine  C.  R.  Co., 
No.  642;  Grant  v.  Oregon  R.  &  N.  Co.,  No.  643;  New  York  C.  A  H.  R.  R.  Co.  v. 
Maidment,  No.  644;  Chicago  &  A.  R.  Co.  v.  Byrum,  No.  645. 

»  Hartfidd  v.  Roper,  No.  647;  Berry  v.  Lake  Erie  &  W.  R.  Co.,  No.  648. 

*  Wymore  v.  Mahaska  Co.,  No.  649;  Wolf  v.  Lake  Erie  &  W.  R,  Co.,  No.  650. 
Three  differing  rules  are  thus  here  foimd  in  different  jurisdictionB. 

'  Thorogood  v.  Bryan.  No.  651. 

•  Cotton  V.  Willmar  &  S.  F.  R.  Co.,  No.  652. 
»  Honey  v.  C.  B,  dt  Q.  R.  Co.,  No.  653.  , 
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was  to  guard  from  harm  persons  in  the 
situation  of  the  plsdntifiF].^ 

§  246.  (C)  D^endanes  Act  *  IrUenr 
Honal,  Where  the  defendant  caused 
the  harm  by  intention,  the  plaintiff's 
contributory  fault  is  not  an  excuse.' 

§247.  (D)  Defendant's  Grass  Com- 
paraiive  Negligence.  Where  the  defend- 
ant's fault  in  causing  the  harm  is  gross 
in  comparison  with  the  plaintiff's,  the 
plaintiff's  contributory  fault  is  not  an 
excuse.' 

This  modification  was  a  well-meant 
attempt  to  devise  a  fairer  rule  which 
shoula  better  adjust  the  equities;  and 
thus  has  the  same  aim  as  the  Adnuralty 
and  the  Georgian  forms  of  the  rule,  as 
well  as  the  rules  of  §  246,  ante,  and 
§  248,  post.  But  the  moment  any 
elaboration  of  its  phrasing  is  entered 
on,  it  becomes  a  maze  of  unmeaning 
words.  It  is  supposed  to  have  been 
abandoned  in  IlILnois,  its  place  of 
invention. 

§248.  (E)  Defendants  OpHon  Not 
to  Avoid  the  Harm;  "Last  Clear 
Chance.'*  The  plaintiSff's  contributory 
fault  is  no  excuse,  if  before  the  time  of 
the  harm  done  the  physical  power  to 
avert  it  had  ceased  for  the  plaintiff 
while  still  continuing  for  the  defendant 
for  an  appreciable  time  afterwards, 
and  if  the  defendant  still  continued  to 
be  culpable  in  not  avoiding  the  harm.^ 

§249.  (F)  PlainHjBTs  Prior  Option 
Not  to  Avoid  ike  Harm  (Avoidable 
Damage;  Assumption  of  Risk).  Gen^ 
eral  Principle.  Where  the  plaintiff's 
contributory  act,  alleged  to  be  a  fault,  is 
an  initial  act  involving  a  desirable  and 
otherwise  legitimate  course  of  conduct 
from  which  the  risk  of  harm  by  the 


defendant  is  inseparable,  and  the  risk 
could  be  avoided  by  the  plaintiff  only 
by  doing  a  different  initial  act.  and  thus 
abandoning  the  whole  course  of  con- 
duct in  question  for  another  and  less 
preferable  course  of  conduct,  the  do- 
ing of  the  initial  act  by  the  plaintiff  is 
not  a  fault  such  as  excuses  the  defend- 
ant; provided 

(1)  the  sacrifice  involved  for  the 
plaintiff  in  refraining  from  the  initial 
act  would  have  been  unfair  under  the 
circumstances;  and 

(2)  the  plaintiff  does  the  act  in  its 
details  in  such  a  manner  as  to  reduce 
the  risk  to  a  reasonable  minimum. 

The  plaintiff's  contributory  fault, 
i.  e.f  the  doing  of  an  act  from  which  he 
foresaw  or  might  have  foreseen  the 
risk  of  the  harm,  and  from  which 
therefore  he  ought  morally  to  have 
refrained  (antej  §  171),  may  consist 
either  (1)  in  the  act  itself  as  a  whole, 
or  (2)  in  the  mode  of  doing  the  act  as 
to  some  detail.  When  it  is  of  the 
former  sort,  the  risk  of  harm  is  in- 
volved in  any  and  every  mode  of  do- 
ing the  act,  especially  when  the  doing 
of  the  act  is  considerably  prior  to  the 
time  of  the  harm.  When,  therefore, 
the  mere  doing  of  the  act  involves  a 
risk  of  harm,  the  culpability  of  doing 
it  will  depend  on  the  alternative  act 
which  the  plaintiff  might  have  chosen 
for  avoiding  the  risk.  Now  the  more, 
the  initial  act  is  carried  back  prior  to' 
the  time  of  the  harm,  the  longer  is  the 
scries  of  other  intervening  consequences 
which  will  be  different  if  the  plaintiff 
elects  sonie  other  act  as  the  alternative 
of  the  initial  one.  If,  then^  by  doing  the 
alternative  act,  and  avoidms  the  risk  of 
harm,  he  abandons  a  whole  series  of 
other  intervening  consequences  (con- 
duct or  events),  which  are  intrinsically 
proper  enough,  but  which  must  be 
abandoned  if  the  initial  act  is  aban- 
doned, the  question  is  presented 
whether  it  is  fau*  thus  to  force  him  to 


»  Curry  v.  Chicago  &  N.  W.  R.  Co.,  No.  654;  Cartertnlle  Coal  Co.  v.  AbboU, 
No.  655;  Statute^  No.  656. 

«  BrowneU  v.  Flagler,  lS(o.  657;  RiOer  v.  FoVj  No.  658. 

•  Galena  <fc  C.  U.  R.  Co.  v.  Jacobs.  No.  659;  Chicago,  B.  <fc  Q.  R.  Co.  v.  Johnson, 
No.  660;  Calumet  I.  &  8.  Co.  v.  MaHin,  No.  661;  Lake  Shore  <fc  M.  S.  R.  Co. 
V.  Hessians,  No.  662;  Lanark  v.  Dougherty,  No.  663. 

*  Dames  v.  Mann,  No.  664;  Tanner's  Ex'r  v.  LouisviUe  &  N.  R.  Co.,  No.  665; 
Nashua  L  &  S.  Co.  v.  Worcester  &  N.  R.  Co.,  No.  666:  Pollock,  No.  667:  Pierce 
V.  Cunard  S.  S.  Co.,  No.  668;  Richmond  Traction  Co.  v.  Martin,  No.  G69;  Stanford 
V.  8t.  Louis  <fc  8.  F.  R.  Co.,  No.  670. 
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abandon  the  one  and  adopt  the  other 
course  of  action  solely  because  of  the 
risk  of  harm  created  by  the  defendant's 
act  and  solely  to  save  the  defendant 
from  the  probable  liability  to  compen- 
sate for  that  harm.  In  other  words,  Is 
it  fair  to  expect  the  i)laintiff  to  sacri- 
fice a  desirable  and  le^timate  course  of 
conduct,  for  a  less  desirable  one,  solely 
in  the  interest  of  an  unmeritorious 
defendant?  It  is  not;  unless  there  is 
some  disproportion  between  the  sli^t 
certain  sacrifice  which  this  would  m- 
volve  for  a  plaintiff  and  the  great 
probable  liability  for  the  defendant. 

Examples:  (a)  The  defendant  locks 
the  plaintiff  into  a  room  on  the  second 
floor;  the  risk  of  breaking  a  leg  is 
inseparable  from  the  act  of  escaping 
by  the  window;  but  to  refrain  from  so 
escaping  is  to  stay  all  night  in  the 
room  and  to  miss  important  business; 
if  therefore  the  plaintiff  uses  all  pre- 
cautions in  climbing  out^  but  falls 
nevertheless,  was  his  act  in  climbing 
out  an  assumption  of  risk?  (6)  The 
defendant  digs  a  hole  in  the  street  and 
leaves  it  unguarded;  the  plaintiff, 
knowing  of  the  hole,  drives  carefully  up 
the  street,  but  the  horse,  becoming 
frightened,  overturns  the  wagon  into 
the  hole.  Was  the  plaintiff's  act  in 
driving  up  the  street  an  assumption  of 
risk  (1)  if  his  house  was  on  that  same 
block  and  otherwise  inaccessible;  (2) 
if  his  house  was  in  another  street 
and  was  easily  accessible  by  another 
road? 

The  term  "Assumption  of  Risk"  is 
loosely  applied  to  tlus  class  of  cases, 
but  with  no  settled  distinction  from 
the  term  "Contributory  Negligence."  * 
The  term  "Avoidable  Damage"  is 
commonly  used  where  a  cause  of 
action  afreadv  exists  for  some  other 
harm  and  the  plaintiff's  claim  for 
damages  includes  additional  harms  of 


which  he  assumed  the  risk  by  inac- 
tion. 

§  250.  Same:  Sundry  Specific  Rules, 
The  foregoing  general  rule  may  in 
various  situations  be  reduced  by  law 
to  specific  rules,  declaring  that  partic- 
ular conduct  of  the  plaintiff  is  or  is 
not,  as  matter  of  law,  an  assumption 
of  risk. 

Examples.   (1)   Sundry  situations.* 

(2)  Placing  buildings  or  goods  on 
one's  own  premises,  but  in  proximity 
to  a  danger  of  fire  or  explosion  negli- 
gently caused  by  the  defendant  on 
adjacent  premises,  is  ordinarily  not  an 
assumption  of  risk.* 

(3)  Going  to  live  where  a.  nuisance 
already  exists,  is  not.^ 

Distinctions.  Express  or  implied 
consent  (an^,  §  233)  may  here  be 
found  to  excuse  the  defendant.* 

§  251.  Same:  Employee's  Assumption 
of  Risk.  An  employee,  by  the  act  of 
accepting  employment,  assumes  the 
risk  of  injury  caused  by 

(1)  the  defective  condition  of  the 
employer's  premises  or  apparatus,  if 
the  defect  is  known  to  the  employee;  * 
(2)  the  negligent  act  of  a  fellow- 
servant. 

These  common-law  rules  have  in 
recent  times  come  to  impress  the  com- 
munity as  unfair  by  the  test  of  §  249; 
and  statutes  have  begun  everywhere 
to  chanee  them.  But  as  this  question  is 
involved  with  the  questions  of  liability 
for  agents'  torts  and  of  the  propriety 
of  placing  the  nak  of  non-culpable  harm 
on  the  industry  and  not  solely  on  the 
employer,  the  mere  change  of  the 
present  rule  alone  would  be  unwise. 


*  Schlemmer  v.  R.  Co.,  No.  690. 

*  Loker  v.  Damonj  No.  673;  Gilbert  v.  Kennedy,  No.  674;  Wilson  v.  Charles- 
town,  No.  675;  Pomeroy  v.  Westfield,  No.  676;  Eckert  v.  Long  Island  R.  Co.,  No. 
677;  Cook  v.  Johnston,  No.  678;  Pegram  v.  R.  Co.,  No.  679;  Engleken  v.  Hilger, 
No.  680. 

"  Cook  V.  Champlain  T.  Co.,  No.  681;  Judson  v.  CHard  Powder  Co.,  No.  682. 

*  Susquehanna  fertilizer  Co.  v.  Malone,  No.  684. 

«  Huntington  &  K.  L.  D.  Co.  v.  Phemix  P.  M.  Co.,  No.  683. 
«  Seymour  v.  Maddox,  No.  687;  Thomas  v.  Quartermaine,  No.  689;  Smith  v. 
Baker,  No.  689;  Schlemmer  v.  R.  Co.,  No.  690. 
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SUB-TITIiI]  (rV):  PTiAINTUF  A  IiAW-BBBAKBB 


§  252.  General  Principle.  The  fact 
that  a  plaintiff  at  the  time  of  receiving 
an  injury  is  doing  an  act  in  violation 
of  the  law  is  not  an  excuse  for  the  de- 
fendant who  has  negligently  caused  the 
harm;  unless 

(1)  the  unlawful  act  contributed, as 
a  cause  (not  merely  as  a  condition)  to 
the  harm,  and 

(2)  the  law  violated  had  for  a  main 


purpose,  (a)  if  a  criminal  law,  to  pre- 
vent by  penalty  the  entire  transaction 
in  which  the  plaintiff  was  engaged,  or  (6) 
if  a  civil  or  a  criminal  law,  to  protect 
an  interest  of  the  defendant  which  the 
plaintiff  was  attempting  to  injure.^ 

Clause  (1)  only  is  used  as  a  definition 
by  some  Courts;  but  is  inadequate. 
Clause  (2),  or  something  like  it,  is 
generally  recognized. 


SUB-TITIilQ  (V):  AFPLIOATION  OP  THE  FOREaOING  FRIN0IPLE9 
(III)  AND  (IV)  TO  PERSONS  INJURED  WHILE  ON  THE 
DEFENDANT'S  PREMISES  . 


§  253.  Trespassers.  When  a  plain- 
tiff who  is  injured  by  the  defendant's 
fault  on  the  defendant's  premises  was 
there  unlawfully  as  a  trespasser,  the 
defendant  is  excused;  unless  the 
damage 

(1)  was  caused  intentionally  by  the 
defendant  (under  §  246,  ante)j  or 

(2)  was  caused  by  a  negligence  of 
the  defendant  amounting  to  wanton 
recklessness.' 

§  254.  Same:  UnintenHonal  Trespass. 
The  foregoing  excuse  does  not  apply 
when  the  plaintiff's  trespass  was  un- 
intentional and  the  probability  of  such 
trespasses  should  have  been  foreseen.* 

§  255.  lAcensees.  When  such  a 
plaintiff  is  a  licensee,  the  same  rule 
applies.* 

Here  it  may  be  supposed  that  con- 
duct towards  licensees  would  be  more 
strictly  construed,  in  some  instances, 
as  wantonness,  than  the  same  conduct 
towards  trespassers.  This  is  the  best 
way  to  give  that  flexibility  which  the 
rule  seems  to  require. 


§  256.  Invitees.  When  such  a 
plaintiff  is  an  invitee,  the  plaintiff's 
presence  on  the  land  does  not  of  itself 
give  rise  to  any  excuse,  and  the  de- 
fendant's liability  is  determined  by  the 
usual  standards  of  culpabiUty.^ 

Distinctions.  (1)  The  rulings  in  fa- 
vor of  plaintiffs  in  some  common  cases, 
e.  g.f  injury  on  a  railroad  track  at  a 
place  where  the  public  have  been  per- 
mitted to  cross,  may  be  treated  either 
as  rulings  that  the  plamtiff  was  an 
invitee  (under  §  256),  or  as  rulings  that 
the  plaintiff  was  a  Ucensee  but  the 
defendant's  conduct  was  wanton  (under 
§  255).  In  such  cases  Courts  have 
differed  in  the  rule  applied,  while 
agreeing  in  the  result. 

(2)  Usually  the  disputed  point  un- 
der §  256  is  whether  a  particular 
person  is  to  be  classed  as  an'  invitee 
or  as  a  licensee;  there  is  no  dispute 
as  to  the  tenor  of  the  rule  for  an 
invitee. 


§  257.  Children.  Where  such  a  plain- 
tiff is  a  child,  the  rule  for  [invitees] 
adult  licensees  applies  [if  the  danger- 


*  Holman  v.  Johnson,  No.  694;  Bromley  v.  WaUace,  No.  695;  Winter  v. 
Henn,  No.  698;  Finnerty  v.  Tipper,  No.  699;  Stockdale  v.  Onwhyn,  No.  700; 
Leather  Cloth  Co.  v.  Amor.  L.  C.  Co.,  No.  701;  Lake  Shore  <St  M.  S.  R.  Co.  v. 
Parker,  No.  702;  GUmare  v.  Fidler,  ^^o.  703;  Lhidley  v.  R.  Co.,  No.  704;  Norris 
v.  Litchfield,  No.  705;  Monroe  v.  R.  Co.,  No.  706. 

«  BlyOi  V.  Topham,  No.  708;  Brock  v.  Copeland,  No  709;  Townsend  v.  Wathen, 
No.  710;  Deane  v.  Clayton,  No.  711;  IloU  v.  Wilkes,  No.  712;  Bird  v.  HoWrook, 
No.  713;  Palmer  v.  Gordon,  No.  715;  Illinois  C.  R.  Co.  v.  Leiner,  No.  716;  Scheuer- 
man  v.  Scharfenberg,  No.  717. 

*  Barnes  v.  Ward,  No.  714. 

*  Lowery  v.  Walker,  Na  718;  Chenery  v.  R.  Co.,  No.  719;  Murphy  v.  R.  Co., 
No.  720. 

»  Indermavr  v.  Dames,  No.  721;  Norris  v.  Nawn  C.  Co.,  No.  722. 
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ous  place  or  apparatus*  causing  the 
injury  was  known  by  the  defendant  to 
be  specially  attractive  to  children.]  ^ 


Here  also  the  rule  in  the  bracketed 
clauses  could  be  construed  as  a  special 
instance  of  wantonness  under  §  255. 


SUB-TITLE  (VI):  PTiATNTIFF  A  FEB80N  BEQUIBINa  DISCIPIilNS 

OB  COBBECTION 


§  25S.  Wife,  The  relation  of  hu^ 
band  to  wife  does  not  invest  the 
husband  with  a  control  which  excuses 
him  for  corporal  violence  or  restraint 
done  to  the  wife  in  the  exercise  of  that 
control.* 

§  259.  Child  or  Pupa,  The  rela- 
tion of  parent  to  minor  child,  and  that 
of  master  to  pupil  in  a  primary  or 
secondary  school,  invests  parent  and 
master  with  a  control  which  excuses 
such  corporal  violence  or  restraint  as 
may  be  [in  the  opinion  of  parent  or 
master]  reasonably  necessary  for  the 
discipline  or  correction  of  the  child  or 
pupil.* 

§  260.  Sailor  or  Soldier.  The  rela- 
tion of  military  officer  to  private  soldier, 
and  that  of  naval  officer,  public  or 
private,  to  seaman,  invests  the  officer 


with  a  control  which  excuses  such 
corporal  violence  or  restraint  as  may 
be  reasonably  necessary  for  the  dis- 
cipline or  correction  of  the  soldier  or 
seaman  while  in  service;  provided  the 
specific  mode  of  correction  or  discipline 
be  one  customarily  used  and  not  for- 
bidden by  law.* 

,  DuUincUon.  A  defendant  ^o  is  a 
public  officer  has  also  the  Excuse  of 
Official  Immunity  (posij  §  350). 

§  261.  Corwiet.  The  relation  of 
prison  officer  to  convict  invests  the 
officer  with  a  control  which  excuses 
such  corporal  violence  or  restraint  as 
may  be  reasonably  necessary  for  the 
discipline  or  correction  of  the  convict 
while  in  prison;  provided  the  specific 
mode  used  be  one  customarily  used 
and  not  forbidden  by  law.' 


TITLE  B*  EXCUSES  BASED  ON  PABJLMOVST  COMMVNITT  IN- 
TEMESTS,  NECESSITATING  THE  JPIiAINTIEP'S  INDIVII^UAIj 
SACMIEICE 

m 

SUB-TITIiBd):  POIjICIES  SEEKINGh  JUSTIFIOATION  IN  THE  VE- 
CESSITIES  FOB  PBOTECTION  AQAIKST  NATUBAIi  CAIiAMITIES 


§  262.  General  Principle.  The  de- 
fendant is  excused  for  doing  harm  to 
the  plaintiff  for  the  purpose  of  pre- 
venting a  greater  harm  impending 
from  some  sudden  natural  calamity; 
provided 

(1)  the  means  used  is  necessary  in 
fact,  and  not  merely  in  the  defendant's 
belief;  and 

(2)  the  greater  harm  impending  is  a 
harm  to  the  whole  commimity  or  a 
substantial  part  of  it,  not  merely  to 
the  defendant  or  a  few  other  individ- 
uals; and 

(3)  the  harm  impending  is  so  sudden 


in  its  emergency  that  no  opportunity 
is  given  to  avert  it  by  measures  taken 
under  eminent  domain  or  otherwise. 

(a)  No  such  general  principle  is 
exactly  formulated  by  tne  Courts. 
On  the  other  hand,  numerous  loose 
expresfflons  in  judicial  opinion  go  far 
beyond  this,  but  the^r  represent  rather 
the  social  policy  beJund  the  law  than 
the  rule  of  law  itself. 

(f>)  Paragraph  (3)  applies  weQ 
enough  to  cases  of  destruction  of  prop- 
erty. But  there  is  no  eminent-domam 
process  for  persons,  e.  g.,  in  case  of 
disease;  and  there  the  legal  proceedings 


»  Ryan  v.  Towar.  No.  723;  Untermohlen  v.  Bogg's  Rvn  Co.,  No.  724. 

•  Re  Cochrane,  No.  726;  Queen  v.  Jackson,  No.  728. 
»  KeU's  Case,  No.  730;  Clasen  v.  Pruhs,  No.  732. 

•  The  Agincourt,  No.  737;  Wilkes  v.  Dinsman,  No.  738;  Kent,  No.  739; 
Statute,  No.  741;  Winthrop,  No.  742. 

•  State  V.  Roseman,  No.  744;  Statute,  No.  745. 
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of  injunction,  etc.,  are  the  only  alter- 
native means. 

(c)  A  ()uaaiHx>ntractual  ri^t  of 
compensation  exists  for  a  plaintifiF  who 
has  been  sacrificed  in  cases  of  this  sort; 
though  that  ri^t  is  not  recognized  as 
it  should  be  m  all  instances.  ,The 
compensation  in  eminent  domain  is 
of  mat  nature.  On  account  of  that 
failure  to  systematize  the  ^uasi-con- 
tractual  right,  and  of  the  limited  scope 
of  eminent  domain  process  (i.  e.,  direct 
acticHi  by  the  State),  the  whole  body 
of  rules  here  is  in  an  inconsistent  and 
imperfect  condition.  E.  g.^  the  present 
common-law  principle,  excuainj;  oamage 
done  by  private  persons,  is  limited  to 
emergencies  caus^  by  natural  calami- 
ties, yet  in  that  scope  gives  little  or  no 
ouasi-contractual  compensation;  while 
the  Staters  eminent-domain  process  is 
not  so  limited,  but  does  f^vQ  quasi- 
contractual  compensation.  There  is  a 
lack  of  both  lode  and  justice  some- 
where here;  and  the  law  must  soon 
be  better  developed,  especially  in  view 
of  the  extensive  present-day  possibili- 
ties of  the  principle  for  the  prevention 
of  disease. 

The  foregoing  principle  is  in  its 
application  limited  to  the  following 
claiases  of  cases: 


§  263.  War.  For  the  purpose  of 
repelling  national  enemies  in  war,  a 
military  officer  may  inflict  upon  the 
plaintiff  the  sacrifice  of 

(1)  the  use  of  his  realty;  ^ 

(2)  his  personalty; ' 

(3)  the  liberty  of  his  person.* 

DisHnctiona.  (a)  Whether  a  cwUian 
can  do  any  of  thaft  things  would  to-day 
be  doubtful;  yet  the  ensuing  rules  are 
not  so  limited.  But  when  a  military 
officer  is  involved,  the  Excuse  of 
Official  Immunity  may  also  be  resorted 
to  (post,  §  350). 


(&)  Impressment  of  seamen  must 
always  be  done  by  warrant;  *  hence  it  is 
perhaps  not  a  genuine  instance  of  the 
present  sort,  but  rather  of  the  prin- 
ciple of  eminent  domain,  i.  e.,  of  action 
by  the  State  directly. 

§  264.  Tempest,  For  the  purpose  of 
saving  a  vessel,  and  the  lives  and 
property  on  board,  from  a  peril  of  the 
sea,  the  officer  of  the  vessel,  or  a  per- 
son acting  as  such,  may  throw  over- 
board or  otherwise  destroy  the  goods 
on  board  or  any  part  of  the  vessel.' 

In  maritime  law,  there  is  here  a 
quasi-contractual  -right  of  compensa- 
tion against  those  whose  property 
is  thus  saved;  but  not  at  common 
law. 

§265.  Fire,  For  the  purpose  of 
preventing  the  spread  of  a  fire  which 
threatens  the  destruction  of  a  sub- 
stantial quantity  of  property,  any 
person  may  destroy  a  building  or 
goods  whose  destruction  is  necessary 
and  effective  for  the  purpose." 

Distinctions,  (a)  When  a  munidval 
officer  is  the  defendant,  his  reasonable 
belief  in  the  necessity  is  sufficient; ' 
.but  this  is  by  virtue  of  the  principle  of 
Official  Immunity  (post,  §  350). 

(h)  By  statute,  in  some  States,* 
but  seldom  by  common  law,'  a  quasi- 
coniradual  right  to  compensation  is 
recognized. 

(c)  Where  the  daiiger  of  fire  is 
created  by  the  plaintiff  himself,  the 
principle  of  §  230,  ante  (abatement  of 
nuisance),  suffices.^^ 

§  266.  Disease,  For  the  purpose  of 
preventing  the  spread  of  disease  by 
infection  from  the  plaintiff's  property 
or  body,  a  person  may  destroy  the 
plaintiff's    property,    or    restrain    his 


1  Maleverer  v.  Spinke,  No.  753;  Saltpetre  Case,  No,  754;  StattUes,  Nos.  755, 
759;  Kent,  No.  756;  Stone  v.  Mayor,  No.  757;  West  v.  State,  No.  758. 
«  Viner,  No.  761. 

•  MitcheU  v.  Harmony,  No.  762. 

•  R.  V.  Tiibhs,  No.  763. 

»  R.  V.  Tubba,  No.  763;  Renton,  No.  764. 

•  Mouse^s  Case,  No.  767;  LowndeSy  No.  768. 

'  Bishop  V.  Mayor,  No.  770;  Taylor  v.  Plymouth,  No.  Z71. 
«  Taylor  v.  Plymouth,  No.  771. 

•  Bishop  V.  Mayor,  No.  770. 
"  Fidds  V.  StoJdey,  No.  772. 
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body,  to  the  extent  necessary  for  the 
puipose.^ 

DistincHam.  (a)  How  far  a  private 
person  is  excused  for  doing  this  is 
(questionable.  Yet,  as  an  alternative, 
it  is  possible  that  a  private  person  has 
a  judicial  remedy  m  the  nature  of 
enforcing  specifically  a  right  of  corporal 
security  from  infection,  even  against  a 
blameless  disease-bearer  {antej  §  168); 
so  that  perhaps  there  is  no  exigency 
for  self-help. 

(6)  When  an  official  board  of  heaUh 
does  this,  it  may  oe  perhaps  r^arded 
an  instance  of  an  eminent  domain 
process  by  the  State;  hence,  not 
strictly  an  instance'  of  the  present 
principle.  In  such  cases,  also,  action 
under  a  statute  raises  a  constitutional 
question. 


(c) ,  When  an  ojfunal  hoard  does  this, 
the  personal  liability  of  the  officer  is 
further  alleviated  by  the  principle  of 
Official  Immimity  {postj  §  350). 

§  267.  Sundry  Dangers.  For  the 
purpose  of  preventing  sundry  other 
harms  to  person  or  property,  a  person 
may  destroy  or  injure  the  plaintiff's 
property  so  far  83  is  necessary  and 
effective  for  the  purpose,  but  only 
when  the  sacrifice  of  the  plaintiff  is 
the  sole  alternative  in  an  emergency 
for  saving  the  entire  community,  or 
a  substantial  part  of  it,  from  immedi- 
ate and  relatively  serious  damage  in 
person  or  property,  caused  by  a 
natural  calamity;  and  not  otherwise.^ 


SUB-TITLE  (II):  POIiIOIES  SEEKING  JUSTIFICATION  IN  THE 
NECESSITIES  FOB  CONSTBUCTION  AND  OFEBATION  OF 
UWELLINaS,  FAOTOBIES,  FARMS,  AND  OTHEB  ECONOMXO 
IMPROVEMENTS 


§  268.  General  Principle.  In  so  far 
aj3  the  construction  and  operation  of 
dwellings,  factories,  farms,  and  other 
economic  improvements  involves  dam- 
age to  a  neighboring  person  in  the  com- 
mimity,  but  the  improvements  are  of 
a  class  which  is  generally  beneficial  to 
the  conuuunity  ajid  which  is  in  the 
course  of  time  likely  to  be  undertaken 
in  turn  by  all  persons  therein  or  a  sub- 
stantial number  of  them,  an  individual 
making  such  an  improvement  is  ex- 
cused for  harm  done  therd)y,  in  so  far 
as  that  harm  does  not  extend  to  injure 
life  or  health  or  in  effect  to  destroy 
property. 

This  principle  applies  in  the  following 
cases  only: 

§  269.  Nuisance,  Nuisances  {ante, 
§  140)  are  classified  as  follows,  for  the 
purpose  of  determining  the  excuse  for 
them: 

(1)  A  nuisance  of  the  first  class  is  one 
which  causes  discomfort  only,  and  re- 


sults from  the  ordinary  acts  of  daily 
domestic  and  industrial  life  in  general 
as  practised  in  that  community. 

(2)  A  nuisance  of  the  second  class  is 
any  other  nuisance  causing  discontfari 
only,  t.  e,f  one  which  is  caused  by  the 
operation  of  a  special  occupation  not 
conmion  to  most  members  of  the  com- 
munity or  by  an  unusual  act  in  a  com- 
mon occupation. 

(3)  A  nuisance  of  the  third  class  is 
any  nuisance  which  extends  to  the 
injiuy  of  life  or  health  or  the  destrtietion 
of  property  or  the  substantial  annihila- 
tion of  its  value. 

These  classes  of  nuisances  are  re- 
spectively excused  as  follows: 

(1)  A  nuisance  of  the  first  class  is 
always  excused,  when  not  unreasonably 
excessive  in  quantity. 

(2)  A  nuisance  of  the  second  class  is 
excused  when  (a)  the  neighborhood  is 
already  in  fact  used  for  economic  pur- 
poses by  occupations  which  cause  nui- 
sances of  the  same  general  sort,  even 


1  Dunbar  v.  Augusta,  No.  776;  Miller  v.  Horton,  No.  777;  Kirk  v.  Board, 
No.  778. 

«  Gilbert  v.  Stone,  ^o,  780:  Viner,  No.  781;  ScoU  v.  Shtrpherd,  No.  782;  Bruch 
V.  Carter,  No.  783;  R.  v.  Dudley,  No.  784;  Dewey  v.  WkUe,  No.  785;  Campbdl  v. 
Race,  No.  786;  Spade  v.  R.  Co.,  No.  787;  McKeesport  S.  Co,  v.  Pa.  Co.,  No.  788; 
Vincent  v.  L.  E.  T.  Co.,  No.  789. 


A  SmiMABT  OF  THE  PBINCIPLES  OF  TOBTS 


889 


though  in  lesser  degree  in  individual 
instances,  and  (b)  the  discomfort  as 
caused  by  the  particular  defendant  is 
inherent  in  the  particular  industry,  and 
is  made  as  small  as  is  reasonably  pos- 
sible by  the  use  of  improved  industrial 
methods  suitable  for  the  particular 
industry. 

(3)  A  nuisance  of  the  third  class  is 
never  excused.^ 

S  270.  Same:  Special  Damage.  The 
rule  that  the  defendant  is  excused  as 
against  any  person  not  suffering  special 
damage  over  and  above  that  suffered 
by  the  conununity  in  general  applies 
only  to  the  so-called  nuisance  of  ob- 
struction of  a  highway,  and  not  to  a 
nuisance  in  the  strict  sense  (ante, 
§  140).> 

S  271.  Land-Damage  by  Fkwage,  A 
defendant  is  [not]  excused  for  harm 
caused  by  overflowage  of  water  when 
the  overflowage  is  a  necessary  result 
of  an  economic  improvement  con- 
structed by  him  on  his  own  land  for 
the  purpose  of  its  improvement,  and 
the  harm  consists  in 

(1)  causing  surface-water  to  remain 
on  the  plaintiff's  land  which  would 
otherwise  have  flowed  off  it; '  or 


(2)  causing  surface-water  to  flow  or 
silt  over  the  pliuntiff's  land  which 
would  otherwise  have  flowed  else- 
where.* 

§  272.  Damage  to  Affluent  Elements 
(Water,  Air,  OH,  EledricUy,  Light),  A 
defendant  is  excused  for  harm  caused 
by  the  diversion  of  aflSuent  elements 
(ante,  §§  105-113)  which  would  other- 
wise have  flowed  or  been  transmitted 
to  the  plaintiff's  premises,  when  the 
harm  is  caused  by  an  economic  appro- 
priation of  the  element  for  industrial 
purposes  in  a  mode  reasonable  with 
reference  to  the  defendant's  needs 
and  the  quantity  of  the  conmion  stock 
of  that  element  available  to  the 
conununity. 

This  excuse  may  justify  the  diversion 
of  subterranean  loater,^  of  oil,*  oijdeO" 
triciiy,^  of  UgfU,^  and  of  air. 

But  it  may  not  justify  poUuiion  of  the 
element  so  as  to  make  it  useless  to 
others.' 

Distinction,  Some  Courts  recognize 
no  property  ri^t  at  aU  in  such  afflu- 
ent elements  (ante,  §§  105-113).  But 
all  those  who  recognize  it  agree  that  it 
is  qualified  by  Uus  limitation,  which 
rests  on  the  present  excuse  of  economic 
policy. 


SUB-TITLE  (III):  FOIiICIES  SEEKING  JUSTIFICATION  IN  THE 
NECESSITIES  FOB  FBEE  SOCIAIi  BIVAIiBIES,  INCLUDING 
THE  FUBSUIT  OF  A  IiIVEIiIHOOD 


i  273.  General  Principle.  Harm 
caused  to  profitable  social  relations 
(ante,  §  52)  may  be  excused  by  the 
necessities  for  free  social  rivalries,  in- 
cluding the  piumiit  of  a  livelihood,  in 
80  far  as  such  harm  is 
(    (1)  in  extent,  not  so  excessive  as  to 


destroy  the  industrial  and  social  effi- 
ciency of  the  individual  plaintiff,  or, 

(2)  in  method,  not  so  unfair,  either 
to  the  plaintiff  or  to  third  persons,  as  to 
violate  fundamental  principles  of  ethics, 


or. 


(3)  in  method  and  extent,  not  in- 


1  AWy^en'l  v.  Cleaver,  No.  796;  R.  v.  WatU,  No.  797;  Bamford  v.  Tumley, 
No.  798;  St.  Helen's  S.  Co.  v.  Tipping,  No.  799;  Gilbert  v.  Shomrman,  No.  800; 
Robinson  v.  Baugk,  No.  801;  People  v.  Detroit  Works,  No.  802. 

•  Wesson  v.  Washbiem  Iron  Co.,  No.  804. 
»  Garland  v.  Avrin,  No.  807. 

•  AldriU  V.  Fleischauer,  No.  809;  Middlesex  Co.  v.  McCue,  No.  808. 

•  Meeker  v.  East  Orange,  No.  810. 

•  Ohip  Oa  Co.  V.  Ind.  OU  Co.,  No.  812. 

»  Cumberland  T.  &  T.  Co.  v.  United  El.  R.  Co.,  No.  813. 

•  Burke  v.  Smith,  No.  814;  Letts  v.  Kessler,  No.  815. 

•  Straight  v.  Hoover,  No.  811. 
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consistent  with  the  accepted  economic 
system. 

§  274.  IrUerference  with  Contract^ 
Rdations.  Haxm  consisting  in  causing 
a  third  person  to  break  a  contract  made 
with  the  plaintiff  to  perform  personal 
service,  [or  to  sell  property,  or  to  do 
any  other  act]  is  not  excusable; 

except  where  the  purpose  was  in 
good  faith  to  protect  the  third  person 
from  consequences  unfair  to  him  in  his 
dealings  witii  the  plaintiff.^ 

§  275.  Interference  wUh  Voluntary  Re- 
lationa.  Harm  consisting  in  causing  a 
third  person  to  refrain  from  making  or 
renewing  a  contract  with  the  plaintiff, 
or  from  beginning  or  continumg  or  re- 
newing a  voluntary  profitable  relation 
with-  him,  is  excusable  or  not,  as 
follows: 

§  276.  Same:  (1)  ,  Interference  by 
Defamation.  When  caused  by  false 
statements  made  concerning  the  plain- 
tiff, it  is  excused  only  on  the  principles 
of  §§  285-303,  post  (policy  of  free 
discussion). 

§  277.  Same :  (2)  Interference  by 
Fraud,  When  caused  by  a  false  state- 
ment of  any  other  sort  (fraud)  made  to 
the  third  person,  it  is  not  excused;  ex- 
cept so  far  as  the  principle  of  §§  281- 
284,  postf  applies  (tradal  reputation). 

§  278.  Same:  (3)  Interference  by 
Violence.  When  caused  by  corporal 
violence  or  physical  obstruction  of  the 
third  person,  or  threats  thereof,  it  is 
not  excused.* 

§279.  Same:  (4)  Other  Modes  of 
Interference,     When   caused   by   any 


other  means,  it  is  excused  on  the  fol- 
lowing conditions: 

Diaiinctions.  Here  several  supposed 
tests  have  been  put  forward,  most  of 
which  have  broken  down,  either  be^ 
cause  they  represent  a  narrow  view  of 
the  issues,  or  because  they  cannot  be 
consistently  applied  to  all  cases: 

(a)  Malice  nas  been  proposed  as  the 
test.'  But  this  leaves  the  malice  to  be 
interpret^  newly  and  differently  in 
cases  which  represent  identical  eco- 
nomic needs;  thus,  inconsistency  re- 
sults. Few  nowada3rB  adhere  to  this 
futile  test.  Motive,  however,  must 
always  be  one  of  tne  considerations 
affecting  the  excuse. 

(h)  Intrinsic  lawftdneas  of  the  act  of 
interference,  regaroless  of  motive,  has 
been  proposed  as  the  test.^  But  this, 
on  the  one  hand,  furnishes  an  excuse 
for  some  acts  wnich  are  contrary  to 
fundamental  ethicsj  and  on  the  other 
hand  makes  civil  nghts  dependent  on 
the  casual  penal  law,  irrespective  oi 
economic  proprieties.  Few,  if  any, 
to-day  support  this  tee(t. 

(c)  Commnation  has  been  proposed 
as  a  test.  But  this  also  deprives  of 
excuse  many  acts  which  axe  dearlv 
sanctioned  by  the  just  social  demands 
for  organization;  moreover,  it  is  intrin- 
sically merely  a  means  to  an  end  (coer- 
cion), and  thus  the  test  is  more  or  less 
arbitrary  in  its  results.  It  has,  how- 
ever, some  followers  yet. 

(a)  Coercion  intimidation  other 
than  physical)  has  been  proposed  as  a 
test,  i.  e.f  coercion  of  the  third  person 
(not  of  the  plaintiff).^  This  is  attrac- 
tive in  its  consonance  with  ethics  and 
with  a  healthy  economics.  Yet  it  is 
difficult  to  apply,  because  of  the 
shadowy  line  between  persuasion  and 
coercion.  Moreover,  tnough  coercion 
of  the  third  person  may  be  unjust  and 
excessive  in  method,  coercion  of  the 
plaintiff  by  combined  persuasion  of 
third  persons  is  in  many  instances 
legitimate  by  ^snenl  concession^  and 
thus  a  distinction  arises  which  is  not 


1  Fatocet  v.  Beavres,  No.  832;  Lumley  v.  GyCy  No.  833;  Statute,  No.  835; 
Beekman  v.  Marsters,  No.  836;  Joyce  v.  R.  Co.,  No.  837. 

«  Garret  v.  Taylor y  No.  840;  Ked)le  v.  HickenngiU,  No.  841;  Veffdakn  v. 
Guntner,  No.  848;  Pierce  v.  Ununiy  No.  855. 

*  KeeUe  v.  HvckeringiU,  No.  841. 

*  Allen  V.  Flood,  No.  844;  Payne  v.  R.  Co.,  No.  845;  Tuttle  v.  BvdL  No. 
846. 

■  Vegelahn  v.  Guntner,  No.  848  (majority  opinion);  MarteU  v.  WkUe.  No. 
849;  Wilson  v.  Hey,  No.  854. 
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suited  for  acceptance  as  the  basis  of  a 
broad  popular  standard  for  determining 
rights  and  wrongs.  —  This  test  has 
latterly  found  much  favor,  and  may 
yet  prevail. 

(e)  The  tendency  of  Courts  nowa- 
days is  to  lose  faith  in  the  feasibiUty 
of  any  single  universal  test  or  general 
canon;  ^  and,  while  conceding  much 
consideration  to  economic  freedom,  to 
confine  themselves  to  specific  rules  for 
specific  methods  of  interference. 

(J)  A  general  view  of  the  problem, 
with  the  object  of  outlining  its  various 
elements,  ethical  and  economic,  i^nd  de- 
termining the  places  of  judicial  doubt, 
leads  to  the  following  conclusions: 

Only  two  elements,  broadly,  have 
been  put  forward  as  furnishing  tests: 
Conductf  and  Motive, 

a.  Ccfiductj  put  forward  as  a  test 
for  inexcusable  interference,  is  reduc- 
ible to  two  general  sorts,  considered 
dMcaUy,  Fraud,  ajid  Duress.  Ethi- 
cally, as  all  agree,  these  unquestion- 
ably lack  excuse.  Hence,  ajiy  conduct 
fairly  equivalent  to  them  ma^r  destroy 
the  excuse.  Most  of  the  situations 
thus  reprehended  by  various  Comrts 
have  some  sort  of  mental  duress  (co- 
ercion, combination),  as  the  supposed 
essence  of  the  conauct;  variance  of 
ruling  has  arisen  from  variance  of 
judicial  interpretation  of  the  specific 
situation.  Ethics  of  Conduct  thus 
disposes  of  numerous  cadto. 

Coruhict  may  then  be  considered 
economically.  Does  the  economic  sys- 
tem make  any  additional  prohibitions? 
It  calls  for  no  further  restriction  on 
acts  done,  man  against  man,  in  the 
competitive  pursmt  of  a  livelihood; 
except  so  far  as  may  be  needed  to 
prevent  the  struggle  between  one  set 
of  men  from  producing  unnecessary 
disturbance  of  another  separate  set. 
Thus,  harm  done  by  the  "sympathetic 
strike^  may  be  deemed  inexcusable, 
on  economic  groimds. 


h.  Turning  then  to  Motive,  —  does 
any  variety  of  motive  take  away  excuse 
for  what  would  thus  far  remain  excus- 
able? First,  all  motives  of  economic 
betterment  are  nowadays  assumed 
justifiable.  Next,  a  motive  of  personal 
spite,  seeking  to  harm  the  plaintiff, 
may  be  thought  ethically  to  negate 
excuse.  Finally,  a  motive  of  altruistic 
nature,  in  a  cause  sanctioned  by  cur- 
rent and  local  public  opinion,  may  be 
thought  justifiable. 

—  In  short,  the  solution  may  be 
reached  by  taking  successively  Con- 
duct and  Motive,  and  applying  to  each 
in  turn  the  accepted  standards  of 
ethics,  economics,  and  politics,  and 
thus  graduall^r  eliminatmg  the  ele- 
ments that  might  negate  an  excuse. 
If  the  defendant's  acts  stand  all  of  the 
tests  successfully,  he  is  excused. 

A  summary  of  the  tests  which  are 
tending  to  acceptance  in  the  decisions 
(taking  them  up  in  the  order  above 
suggested)  is  as  follows: 

§  280.  Same:  (1)  Harm  caused  by 
methods  of  canduct  which  under  the  cir- 
cumstances amount  to  mental  duress 
(coercion)  upon  the  third  person  is  not 
excusable." 

(2)  Harm  caused  by  methods  of 
conduct  which  totally  destroy  or  to  any 
degree  injure  the  plaintiffs  livelihood, 
whether  as  merchant  or  as  workman, 
is  excusable.' 

[(3)  Harm  caused  by  methods  of 
conduct  which  influence  the  third  per- 
sons' patronage  of  the  plaintiff  by 
causing  (coercing)  a  fourth  and  separate 
dass  of  persons  to  persuade  (coerce)  the 
third  persons  is  not  excusable.^  ] 

(4)  Harm  caused  with  a  motive  of 
injuring  the  plaintiff,  but  only  as  a 
means  of  advancing  the  direct  interests 


*  Hushie  v.  GrMn,  No.  856. 

*  Vegelahn  v.  Uuniner,  No.  848  (picketing  by  labor  unions;  majority  opinion) ; 
MarteU  v.  White,  No.  849  (heavy  fines  b^  merchants'  association) ;  Iron  Moulders* 
Union  v.  AUiS'Chalmers  Co.,  No.  853  (picketing,  if  done  in  a  threatening  maimer) ; 
Wilson  V.  Hej/,  No.  854,  semble  (general  boycott);  Pierce  v.  Union,  No.  855 
(picketing;  minority  opinion). 

»  MarteU  v.  Whit^  No.  849  (merchants);  PickeU  v.  Walsh,  No.  851,  point  1 
(workman);  Karges  Pumiiure  Co.  v.  Union^  No.  847. 

*  Pickdt  V.  Walsh,  No.  851,  point  2  (stnke  against  A,  to  cause  him  to  cause 
B  not  to  patronize  C);  Booth  v.  Burgess^  No.  852  (labor  union  coercing  A  to 
cause  B  not  to  patronize  C);  Iron  Motdders*  Union  v.  AUis-Chalmers  Co.,  No. 
853  G&wful  if  A,  B,  and  C  are  in  the  same  industry;  but  not  otherwise). 
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of  the  defendant  in  the  competitive 
pursuit  of  a  lawful  livelihood,  is  [not] 
excusable.^ 

(5)  Hann  caused  with  a  motufe  of 
injuring  the  plaintiff,  solely  in  revenge 
or  spite  arising  from  personal  enmity, 
is  not  excusable,' 


(6)  Harm  caused  with  a  motive  of 
injuring  the  plaintiff,  because  of  con- 
duct of  his  which  is  reprobated  by  a 
substantial  local  public  opinion,  and  not 
because  of  personal  enmity  of  the  indi- 
vidual defendant,  is  excusable.* 


BUB-TITLSS  (IV):  JPOLICIES  8SEKING  JUSTIFICATION  IN  THE 
NECESSITIES  FOB  EQUAXiITY  OF  OFFOBTUNITY  FOB  THE 
ACQUISITION  OF  A  TBADAXi  BEFUTATION 


§  281.  General  Principle.  Damage 
done  by  diverting  from  the  plaintiff  the 
patronage  of  persons  who  desire  goods 
or  services  bearing  his  distinctive  name 
or  mark  and  who  are  misled  into  ac- 
cepting the  defendant's  goods  or  ser- 
vices bearing  the  identical  mark  or 
name  (a?i^,  §  70)  may  be  excused  in  so 
far  as  the  policy  of  securing  equality  of 
opportunity  for  the  acquisition  of  a 
tradal  reputation  renders  such  damage 
inevitable. 

The  damage  is  uievitable  when  for 
the  defendant,  in  the  ordinary  course  of 
circumstances,  and  not  primarily  with 
a  view  to  divert  to  himself  the  benefit 
of  the  plaintiff's  tradal  reputation,  the 
same  name  or  mark  is  the  natural  one 
for  identifying  his  own  goods  or  servi- 
ces, and  a  different  name  or  mark  would 
unfairly  restrict  the  defendant  in  his 
occupation  under  the  circumstances. 

Such  conditions  arise  as  follows: 

§  282.  Common  Surname.  A  defend- 
ant bearing  the  same  surname  as  the 
plaintiff  is  thus  excused; 

but  where  the  defendant  has  volun- 


tarily chosen  his  surname,  or  has  used 
it  in  a  busness  begun  since  the  plain- 
tiff's patronage  was  acquired,  it  is  sub- 
ject to  be  modified  so  far  as  necessary 
to  avoid  unfair  diversion  of  trade.^ 

§  283.  Common  Locality.  A  defend- 
ant living  in  the  same  locality  is  thus 
excused; 

unless  the  locality  was  voluntarily 
sought  by  the  plaintiff  for  the  purpose 
of  unftdr  diversion  of  trade.^ 

Distinctions.  The  plaintiff  can  have 
no  right  of  registered  trade-mark  in 
Hie  name  of  a  locality  {ante,  §  75);  yet 
his  right  to  fair  trade  irrespective  of 
the  regbtration  (antCf  §  71)  remains  to 
protect  him  against  the  present  sort  of 
mt^erenoe. 

§  284.  Common  Materials  or  Process, 
A  defendant  using  the  same  materials 
or  process  is  thus  excused; 

but  a  name  descriptive  of  such  ma- 
terials or  process  and  identical  with  the 
plaintiff's  is  subject  to  such  modification 
as  will  avoid  unfair  diversion  of  trade.* 


>  AUen  V.  Flood,  No.  844  Oabor  union's  strike  for  a  "closed  shop");  MarUU 
V.  White,  No.  849  (merchants'  association  boycott);  Berry  v.  Donwon,  No.  850 
(labor  union's  strike  for  a  "closed  shop";  classed  as  not  excusable);  Pickett  v. 
Walsh,  No.  851,  point  1  (labor  union's  strike  for  a  monopoly  of  a  class  of  work). 

«  TuUle  V.  Buck,  No.  846. 

•  Karges  Furniture  Co.  v.  Union,  No.  847. 

•  Croft  V.  Day,  No.  859;  Russia  Cement  Co.  v.  Lepage,  No.  860;  Charies  S. 
Biggins  Co,  v.  uiggins  Soap  Co.,  No.  861. 

»  American  WcMam  Watch  Co.  v.  U.  S.  Watch  Co..  No.  862;  PHUbury- 
Washbum  F.  M.  Co.  v.  Eagle,  No.  863;  Shaver  v.  H.  A  M.  Co.,  No.  864. 

•  Singleton  v.  BoUUm,  No.  866;  Reddaway  v.  Banham,  No.  867;  Singer  Mfg. 
Co.  V.  June  Mfg.  Co.,  No.  868;  Jacobs  v.  Beecftom,  No.  809. 
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8I7B-TITIiE  (V):  POIiIGIES  BlBEKIira  JU8TIFIGATI017  IN  THS 
irSSCESSITT  FOB  FREE  DISCUSSION  AND  CRITICISM  OF 
CHARACTER   AND   CONDUCT 


i  285.  Creneral  Principle.  Damage 
done  to  the  plaintiff  by  way  of  loss  of 
profitable  social  relations  Jiante,  §§  56- 
69),  caused  by  the  defendant's  pub- 
lished assertions  concerning  the  plain- 
tiff, may  be  excused  in  so  far  as  the 
benefits  sought  by  the  general  policy 
of  freedom  of  discussion  and  criticism 
of  character  and  conduct  cannot  be 


obtained  without  granting  immunity 
for  harm  done  by  the  class  of  assertions 
made  by  the  defendant. 

Such  assertions  fall  into  three  gen- 
eral classes,  in  which  the  policy  of  free 
discussion  has  radically  different  ap- 
plications: 1.  True  Statements;  2.  Un- 
true Statements;  3.  Reports  or  Repe- 
titions of  Untrue  Statements. 


Topic  1.   True  Statements 


S  286.  Ciml  Cases.  A  true  statement 
is  always  excused.^ 

DisUnciums.  (a)  A  modification  has 
in  some  States  been  made  by  constitu- 
tion or  statute,  arising  apparently 
from  a  bungling  attempt  to  correct 
the  criminal  rule  (infra)  without  prop- 
erly keeping  the  two  rules  apiurt. 

lb)  A  true  statement  may  of  course 
still  infringe  the  right  to  Personal 
Privacy  (antey  §  148),  or  the  right  to 
Profitable  Social  Relations  where  the 
excuse  of  Social  Rivalries  does  not  ap- 
ply {ante,  §  279). 


(c)  Certain  strict  rules  of  pleading 
may  apply  to  this  excuse.* 

§  287.  Criminal  Cases.  A  true  state- 
ment is  not  excused  in  a  criminal  prose- 
cution, unless  it  was  made  [in  honest 
belief  and  without  malice]  [and  for  the 
public  benefit].* 

The  original  rule  made  no  such 
qualifications :  but  statutes  have  every- 
where introduced  them  in  varying 
phrase. 


Topic  2.   Untrue  Statements 


§  288.  General  Principle.  An  untrue 
statement  is  excused  if  it  was  made 

(1)  in  the  hcmest  belief  of  its  truth, 
and 

(2)  for  a  purpose  not  malicious ;  and 

(3)  under  circumstances  which,  if  the 
statement  had  been  true,  would  have 
made  the  publication  of  the  statement 
a  just  measure  for  the  protection  of  an 
interest  of  the  defendant  or  of  third  per- 
sons, as  provided  in  §§  292-299,  post. 

§  289.  Pleading;  Judge  and  Jury.  (1) 
The  defendant  must  plead  and  prove 
the  interest  sought  to  be  protected;  the 


plaintiff,  to  defeat  this  excuse,  must 
then  prove  the  defendant's  lack  of 
honest  belief  and  also  his  malicious 
purpose.* 

(2)  The  existence  of  an  honest  belief 
and  of  a  non-malicious  purpose  is  for 
the  jury's  determination;  the  existence 
of  an  interest  justifying  the  statement 
for  its  protection  is  a  question  of  law 
for  the  judge.* 

§  290.  Honest  Belief;  Probable 
Grounds.  The  defendant's  belief  in 
the  truth  of  the  statement  may  be  an 
actual  belief  only,  and  need  not  be  a 


"  Underwood  v.  Parks,  No.  872;  Weaver  v.  Uoyd,  No.  873;  Torrey  v.  Field. 
No.  874. 

"  Undenjoood  v.  Parks,  No.  872;  Weaver  v.  Lloyd,  No.  873. 

'  De  Libellis  Famosis,  No.  877;  Judges^  Opinion,  No.  878;  Statutes  and 
Constitution,  Nos.  879,  881 :  Larson  v.  Cox,  No.  882. 

*  Wright  v.  Woodgate,  No.  899;  Bacon  v.  T.  Co.,  No.  900;  Coleman  v.  Mao- 
Lennan,  No.  905. 

>  Bacon  v.  B.  Co.,  No.  900;  Nichols  v.  Eaton,  No.  902;  Ashcroft  v.  Hammond. 
No.  904. 
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belief    for    which    probable    grounds 
existed.^ 

•J  291.  Non-Malicious  Purpose,  (1) 
The  defendant's  purpose  nmst  be  sin- 
cerely to  protect  the  interest  created 
by  the  circumstances,  and  not  merely 
to  injure  the  plaintiff  or  to  gratify  the 
defendant's  own  spite  against  the 
plaintiff.' 

(2)  When  no  probable  grounds 
existed  for  the  defendant's  belief,  his 
malicious  purpose  may  be  inferred 
without  other  and  specific  evidence 
thereof. 

§  292.  Protection  of  One's  Own  Inter- 
est. The  statement  is  a  just  measure 
for  the  protection  of  the  defendant's 
own  interest  when 

(1)  the  surrounding  independent  cir- 
eumstances,  as  believed  by  him,  have 
created  a  risk  of  material  loss  to  the 
defendant,  such  as  can  reasonably  be 
avoided  or  diminished  by  communicat- 
ing with  a  third  person;' 

(2)  and  the  statement  is  made  to  that 
person  or  persons  only  whose  action 
can  aid  in  avoiding  or  diminishing  the 
loss,,  and  to  no  others,  except  those 
whose  participation  is  reasonably  un- 
avoidable in  communicating  with  the 
former;  * 

(3)  and  the  terms  of  the  statement 
do  not  exceed,  in  substance  or  in  form, 
what  is  reasonably  necessary  for  the 
purpose.* 

{293.  Same:  Slander  of  TiOe  or 
Goods.    In  particular, 


(1)  the  statement  is  excused  when  it 
asserts  that  the  plaintiff  lacks  title  to 
property  claimed  by  the  defendant  as 
his;" 

(2)  the  statement  is  excused  when  it 
asserts  that  the  plaintiff's  goods  are 
inferior  in  quality  to  the  defendant's 
goods  sold  in  competition  with  them.^ 

S  294.  Protection  of  Third  Person's 
Interest.  The  statement  is  a  just  meas- 
ure for  the  protection  of  a  third  person's 
interest 

(1)  when  the  surrounding  circum- 
stances, as  believed  by  the  defendant, 
have  created 

(a)  for  the  third  person,  an  inierestj 
i.  e.f  A  risk  of  material  loss  such  as  can 
be  reasonably  diminished  or  avoided 
by  communicating  with  him,'  and 

(b)  for  the  defendant,  a  duly,  i.  e.. 
a  special  personal  legal  or  moral  duty 
on  the  defendant  to  protect  the  thiid 
person; '  and 

(2)  when  the  statement  is  communi- 
cated to  the  interested  third  person,  or 
to  such  other  person  as  can  assist  in 
protecting  him  and  to  no  others,  except 
thote  whose  participation  is  reasonably 
unavoidable  in  communicating  with  the 
former;  *"  and 

(3)  when  the  terms  of  the  statement 
do  not  exceed,  in  substance  or  in  form, 
what  is  reasonably  necessaiy  for  the 
purpose." 

i  296.  Protection  of  the  Public  Inter- 
est: (a)  Definite  Interest.  The  statement 
is  a  just  measure  of  protection  for  the 
public  interest 


1  Bays  V.  Hunt,  No.  929;  Gray  v.  PenOand,  No.  927. 

'  Woodtoard  v.  Lander,  No.  896;  Coward  v.  WeUington,  No.  898;  Coleman  v. 
MacLennan,  No.  905. 

'  Delany  v.  Jones,  No.  895;  Toogood  v.  Spyring,  No.  897;  Coward  v.  Wdting- 
ton.  No.  898;  Bacon  v.  R.  Co.,  No.  900;  Weetan  v.  Bamicoat,  No.  901;  Nichols 
V.  Eaton,  No.  902;  Ashcroft  v.  Hammond,  No.  904. 

•  Woodvxard  v.  Lander,  No.  896;  TooQood  v.  Spyring,  No.  897;  Puterbaugh  v. 
Gdd  M.  F.  M.  Co.,  No,  903;  Ashcroft  v.  Hammond,  No.  904. 

•  Woodward  v.  txmder,  No.  896;  Nichols  v.  EaUm,  No.  902. 

•  Smith  V.  Spooner,  No.  907;  Halsey  v.  Brotherhood,  No.  908. 
»  White  V.  Mellen,  No.  909. 

•  Rude  V.  Nass,  No.  917;  PoUasky  v.  Minchener,  No.  918. 

»  Rodgers  v.  Clifton,  No.  911;  Todd  v.  Hawkins,  No.  913;  WhUdey  v.  Adams, 
No.  914;  Davies  v.  Snead,  No.  915;  WaUer  v.  Loch,  No.  916;  Rude  v.  Nasa,  No. 
917. 

»•  Hanoood  v.  Green,  No.  912;  Rude  v.  Nass,  No.  917;  PcUasky  v.  Minchener, 
No.  918:  King  v.  Patterson,  No.  919. 

"  Todd  V.  Hawkins,  No.  913. 
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(1)  when  the  surrounding  circum- 
staiices,  as  believed,  have  created  an 
interest,  i.  e,,  a  risk  of  material  loss  to 
some  specific  class  of  persons  in  the 
conmiunity,  such  as  can  be  reasonably 
avoided  or  diminished  by  publishing 
the  statement,  and 

(2)  when  the  defendant,  by  virtue  of 
being  a  member  <^  the  same  commtm- 
ity,  has  a  duty  to  assist  in  protecting 
the  common  interest,  and 

(3)  when  the  statement  is  made  to 
such  persons  as  are  able,  in  the  defend- 
ant's belief,  to  assist  directly  in  pro- 
tecting the  public  interest  in  question, 
and  to  such  others  only  aa  necessarily 
recdve  the  information  from  any  mode 
of  pubhcation  reasonably  indispensable 
for  reaching  the  former.^ 

§  297.  Same:  (h)  Indefinite  Interest. 
The  statement  is  a  just  measure  of 
protection  for  the  public  interest 

(1)  when  the  subject  of  the  state- 
ment is  the  conduct  ci  the  plaintiff  in 
any  matter  commonly  deemed  to  be 
a  fair  subject  for  the  formation  of  a 
sound  pubhc  opinion,  and 

(2)  when  the  tenor  of  the  statement 
is  confined  to  the  fair  expression  of 
comment,  m  the  nature  of  a  judgment 
or  opinion  upon  the  moral  or  profes- 
sional quality  of  such  conduct,  as  dis- 
tinguished from  an  ass^tion  of  the 
facts  of  conduct  on  which  the  judgment 
is  based.* 

Thus,  assertions  of  the  latter  sort 
are  excused  only  when  they  fulfil  the 


conditions    of     the    foregoing    rule, 
§  296. 

§  298.  Same:  (c)  Anomalous  RtUe, 
[A  statement  is  a  just  measure  of  pro- 
tection for  the  public  interest 

(c)  when  it  fulfils  the  conditions  of 
§  296,  and  no  otherwise,  even  though 
it  consists  merely  in  a  fair  expression 
of  conunent  in  the  nature  of  a  judgment 
or  opinion  and  does  not  assert  any 
imtrue  facts  of  conduct.'] 

This  rule^  accepted  in  a  few*  States, 
ignores  entirely  that  of  §  297  ("fair 
comment"),  and  applies  the  stricter 
rule  of  §  296  even  to  statements  which 
do  not  assert  facts  of  conduct  but 
merely  express  an  opinion  on  them; 
thus  substituting  rule  (c)  for  rules  (a) 
and  (6). 

§  299.  Same:  (d)  Anomalous  Rule. 
[A  statement  is  a  just  measure  of  pro- 
tection for  the  public  interest 

(d)  when  it  fulfils  the  conditions  of 
clause  (1)  in  §  297,  even  though  it  is 
not  confined  to  an  expression  of  com- 
ment in  the  nature  of  a  judgment  or 
opinion,  but  is  also  an  assertion  of  un- 
true facts  of  conduct.*] 

This  rule,  accepted  in  a  few  States, 
repudiates  the  limitations  of  rule  (a), 
in  §  296,  and  applies  only  those  oi 
rule  (6),  in  §  297;  thus  substituting 
rule  (d)  for  rules  (a)  and  (6).  Perhaps, 
however,  it  means  to  include  the 
limitation  of  clause  (3)  in  §  296,  as  to 
the  clasjs  of  perscMis  reached  by  the 
pubhcation. 


Topic  3.   Bepetitions  and  Beports  of  Untrue  Statements 


§  300.  General  Principle.  A  state- 
ment which  consists  merely  in  repeat- 
ing or  reporting  an  untrue  statement 
previously  made  by  another  person, 
without  any  attempt  to  give  it  credit 
as  a  personal  assertion  of  the  defendant. 


is  not  thereby  excused,  otherwise  than 
as  provided  in  the  foregoing  rules;  ^ 

unless  the  statement  thus  reported 
was  of  a  class^  otherwise  rendered  law- 
ful by  virtue'  of  the  occasion  of  its 
utterance,    and   the   occasion   was   a 


1  Lake  v.  King,  No.  925;  Thorn  v.  Blanehard,  No.  926;  Gray  v.  Pentland,  No. 
927;  Smith  v.  Higgins,  No.  928;  State  v.  Hashins,  No.  930. 

•  Caarr  v.  Hood,  No.  931;  CamMl  v.  Spottiswoode,  No.  932;  Whistler  v. 
RusHn,  No.  933;  Hunt  v.  Star  N.  Co.,  No.  934;  Burt  v.  Advertiser  N.  Co.,  No. 
035. 

'  Bronson  v.  Bruce^  No.  936. 

•  Coleman  v.  MacLennan,  No.  937. 

•  Lewis  V.  Walter,  No.  939. 
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deliberative  proceeding  for  which  gen- 
eral policy  aims  to  secure  the  widest 
publicity. 

Such  occasions  are  of  the  following 
sorts: 

§  301.  Judicial  Proceedings,  The 
report  of  a  statement  made  during 
a  judicial  proceeding  is  excused,  irre- 
spective of  the  untruth  of  the  state- 
ment, if 

(1)  the  report  includes  a  fair  state-' 
ment  of  at  least  the  substance  of  all 
that  was  uttered  as  a  part  of  the  pro- 
ceeding, and 

(2)  the  proceeding  was  one  open  to 
the  public,  and 

(3)  the  proceeding  reported,  if  in- 
complete, was  at  least  one  distinct 
stage  in  a  continuing  proceeding.^ 

§  302.  LegidaJtioe  Proceedings.  The 
report  of  a  statement  made  during  a 
legislative  proceeding  is  excused,  irre- 
spective of  the  untruth  of  the  state- 
ment, if 

(1)  the  report  includes  a  fair  state- 
ment of  at  least  the  substance  of  all 


that  was  said  on  that  topic  during  that 
meeting,  and 

(2)  the  proceeding  was  one  open  to 
the  public* 

The  details  of  the  rule  have  been 
little  elaborated  by  the  Courts,  and 
the  above  is  a  tentative  phrasing. 

§  303.  Other  DdiberaHve  Meetings, 
The  report  of  a  statement  made  during 
a  deliberative  meeting  of  any  other 
kind  is  excused,  irrespective  of  the  un- 
truth of  the  statement,  if 

(1)  the  report  is  a  fair  statement  of 
the  substance  of  all  that  was  said  on 
that  topic  during  that  meeting,  and 

(2)  the  meeting  is  one  open  to  the 
public,  and 

(3)  the  body  holding  the  meeting  is 
a  board  or  committee  of  State  officers, 
or  a  society  having  a  franchise-duty  to 
act  on  behalf  of  the  commimity  in 
respect  to  the  subject  of  the  meeting, 
or  a  group  of  citizens  exercising  politi- 
cal powers  in  a  meeting  authorized  by 
law.' 

The  phrasing  of  Clause  (3)  is  tenta- 
tive only. 


BUB-TITLE  (VI):  FOIiICIES  SEEKINGh  JUSTIFICATION  IN  THE 
NECESSITIES  FOB  FBEE  BESOBT  TO  DOUBTS  BY  PABTIES 
FOB  THE  VINDICATION  OF  BIQHTS 


§  304.  Genercd  Principle.  Damage 
done  to  the  plaintiff  by  way  of  imprison- 
ment, trespass  to  personal  or  real 
property,  defamation,  and  incidental 
harms,  caused  by  the  defendant  per- 
sonally or  by  his  instigation  of  public 
officers,  may  be  excused  in  so  far  as  the 
general  policy  of  doing  justice,  crim- 
inal and  civil,  calls  for  the  restraint  of 
the  parties'  person,  the  sequestration 
of  their  property,  and  the  publication 
of  the  charges,  during  the  investigation 
of  a  controversy,  and  in  so  far  as  it  ex- 
pects the  individuals  who  have  cogni- 
zance of  a  supposed  wrong  to  take  a 
personal  and  initial  part  in  bringing 
the  complaint  to  the  attention  of 
judicial  officers  and  in  securing  the 
attendance  of  the  supposed  wrongdoer. 

Since  the  State  power  is  equipped 

1  Curry  v.  Walier,  No.  942;  Lewis  v.  Levy^  No.  943;  Cowley  v.  Puleifer,  No. 
944;  KimbaU  v.  Post  Pub.  Co.,  No.  945;  Brown  v.  Pub.  Co.,  No.  950. 
*  Wason  V.  Walter,  No.  949;  Buckstaff  v.  Hicks,  No.  950. 
»  SUUutes,  No.  952;  Barrows  v.  Bell,  No.  953. 


with  officers  to  administer  justice  in  all 
its  procedure,  and  since  their  action, 
being  public  and  official,  is  more  likely 
to  secure  an  orderly  and  efficient  dis- 
posal of  accusations  and  controversies 
than  private  persons'  self-help,  the 
law  distinguishes  ui  general  between 
(1)  the  conduct  permissible  to  a  pri- 
vate person  when  taking  his  own  meas- 
ures for  bringing  another  to  justice, 
and  (2)  the  conduct  permissible  when 
seeking  the  aid  of  judicial  officers  by 
regular  process;  the  latter  kind  of 
conduct  calling  for  greater  unmimity. 
A  further  distinction,  between  injury 
by  arrest,  attachment,  etc.,  and  injury 
by  defamation  only,  is  due  to  the  dif- 
ferent conditions  peculiar  to  those  two 
classes  of  injuries. 
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Toplo  1.   Arrest,  Attachment*  eto.«  ae  the  Damage 


§  305.  No  Legal  Process  resorted  to; 
(1)  Distraint  of  Property,  A  defend- 
ant, being  a  private  person,  is  excused 
for  a  disseisin  or  trespass  to  a  plairUiffs 
personalty  (distraint),  made  for  the 
purpose  of  exacting  justice  from  the 
plaintiff,  but  without  the  authority  of 
judicial  process,  only  when 

(a)  the  plaintiff  has  by  contract  given 
a  license  thereto,  or 

(6)  the  defendant  already  by  law  has 
a  lien  on  such  personalty  in  his  pos- 
session, or 

(c)  the  personalty  is  an  animal 
found  doing  damage  on  the  defend- 
ant's realty. 

The  old  law  had  plenty  of  rules 
permitting  self-help  b^  distraint;  but 
they  have  now  practically  all  disap- 
peared, except  the  part  represented  m 
Clause  (c).  Thus,  arrest  of  the  person 
remains  the  only  measure  now  licensed 
by  way  of  self-help  to  obtaining  justice. 

§  306.  Same:  (2)  Arrest  of  Person, 
A  defendant,  being  a  private  person,  is 
excused  for  an  arrest  of  the  plaintiff 
made  for  the  purpose  of  bringing  him 
to  justice,  only  when  the  plaintiff's 
supposed  default  is  a  crimey  not  a  civil 
wrong;   and  then  only  as  follows: 

§  307.  If  the  alleged  crime  (a)  is  a 
misdemeanor^  then  only  in  case 

(1)  it  was  in  fact  committed,  and 

(2)  the  plaintiff  was  in  fact  the 
doer,  and 

(3)  the  defendant  was  present  at 
the  time  of  the  act  or  of  its  impending 
renewal,  and 

(4)  niade  the  arrest  at  the  time  or 
in  fresh  pursuit;  ^ 

§  308.  If  the  alleged  crime  Q>)  is  a 
felony f  then  only  in  case 

(1)  the  felony  was  in  fact  committed, 
and 

[(2)  the  plaintiff  was  in  fact  the 
doer,*  or] 


(2)  the  defendant  had  reasonable 
ground  for  suspecting  the  plaintiff  to 
be  the  doer.* 

Clause  6  (2)  represents  the  ortho- 
dox oonmion-law  rule.  Clause  h  (2) 
in  brackets  is  an  anomalous  rule  intro- 
duced by  statute  in  some  States. 

§  309.  Legal  Process  resorted  to;  (1) 
Process  obtained  wUhout  Just  Cause 
{Malicious  Prosecution),  A  defendant, 
being  a  private  person,  is  excused  for 
an  arrest  or  attachment  of  the  plain- 
tiff's person  or  goods,  or  any  kindred 
damage  incident  to  litigation  and 
actionable  under  §  145,  antCj  when  the 
damsige  was  done  by  judicial  process 
of  any  sort  issued  at  the  defendant's 
instigation,  for  just  cause  and  without 
malice;  i.  e.,  when  any  one  of  the  fol- 
lowing conditions  is  fulfilled: 

either  (a)  the  plaintiff  was  in  fact 
guilty  of  the  wrong  as  charged  (just 
cause); 

or,  (6)  the  defendant  believed  and 
had  prdbaJble  ground  to  believe  the  de- 
fendant guilty  (just  cause); 

or,  (c)  the  defendant  resorted  to 
legal  process  for  the  purpose  of  secur- 
ing justice  upon  the  plaintiff,  and  not 
primarily  to  gratify  personal  malice  or 
spite. 

§  3ia  Same:  Pleading,  The  defend- 
ant has  not  the  burden  of  pleading 
and  proving  the  existence  of  any  one 
of  the  three  facts  which  thus  afford 
him  excuses;  the  plaintiff  has  the 
biurden  of  proving  and  pleading  the 
non-existence  of  all  of  the  three;  i.  e. 
the  circumstance  that  the  defendant 
resorted  to  legal  process  is  of  itself 
an  excuse  which  protects  him,  unless 
the  plaintiff  proves  that  no  one  ofjhe 
three  additional  facts  existed. 

Herein  is  seen  the  contrast  between 
the  positions  of  the  defendant  when 
relying  on  self-help,  under  §§  306-308 
ante,  and  when  resorting  to  legal  pro- 


»  Timothy  v.  Simpson,  tJo,  962;  Palmer  v.  22.  Co.,  No.  967;  Stephen,  No.  964; 
Knickerbocker  S.  Co,  v.  Cusack,  No.  969. 

«  Enright  v.  Gibson,  No.  968;  Wakdey  v.  HaH,  No.  966;  Palmer  v.  R,  Co., 
No.  967. 

»  AUen  V.  Wright,  No.  963;  Bums  v.  Eden,  No.  966. 
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ceedings;  the  wisdom  of  settling  con- 
troversies in  the  latter  mode,  and  the 
impracticability  of  encouraging  that 
mode  of  settlement  without  granting 
liberal  immunity  to  applicants  for 
justice,  is  here  reflected  in  the  rules  of 
law.    The  contrast  appears  as  follows: 

WithotU  Legal  Process:  Defendant  is 
justified  (1)  when  plaintiff  was  gutUy; 
vet,  for  a  nusdemeanor.  the  arrest  must 
be  immediate;  or,  (2)  when  plaintiff 
was  not  guilty^  but  probable  cause 
existed;  yet  here  only  for  felonies,  and 
when  somebody  was  guiltv,  and  by 
some  laws  not  eveaa.  then.  And  d^end- 
ant  must  prove  that  one  or  the  other  of 
these  justifications  existed. 

With  Legal  Process,  Defendant  is 
justified  (1)  when  plaintiff  was  guilty; 
or,  (2)  though  plamtiff  was  not  guilty, 
but  probable  cause  existed;  or  (3)  thoucpi 
plaintiff  was  not  guilty^  and  probable 
cause  did  not  exist,  but  an  honest  pur- 
pose of  justice  existed.  And  j^jainJti^ 
must  prove  that  no  one  of  these  justi- 
fications existed. 


§311.  Same:  PlaxnHffs  Innocence; 
Terminaiion  of  Prior  Suit,  (1)  The 
issue  of  the  plaintiff's  innocence  of  the 
charge,  as  required  to  be  shown  by 
him  (par.  (a),  §  309),  is  restricted  to 
the  inquiry  whether  the  original  pro- 
ceeding against  him  terminated  in  his 
favor  and  thus  vindicated  him.^ 

The  reason  for  this  is  to  prevent  the 
waste  of  time  and  the  uncertainty  of 
Utigation  that  would  be  involved  in 
re-trying  in  the  present  case  the  issue 
of  the  former  one;  and  an  unfavorable 
termination  shows  that  there  was  at 
least  probable  cause. 

• 

(2)  Where  the  original  proceeding 
resulted  in  the  now  plaintiff's  release 
but  without  final  action  by  the  Court, 
it  is  not  deemed  to  have  terminated  in 
hislfavor  if  it  ceased  because  of  any 
consent  or  procurement  or  obstruction 
on  the  now  plaintiff's  part." 

(3)  But   the   now   defendant   may 


show  the  now  plaintiff's  actual  gmU, 
irrespective  of  the  termination  of  the 
original  proceeding  in  the  latter's 
favor.' 

The  reason  for  this  is  that  the  original 
hearing  may  have  failed  to  obtain  all 
the  evidence,  and  if  the  now  plaintiff 
really  was  guilty,  the  now  defendant 
ought  surely  to  be  justified;  while,  if 
such  had  been  the  case  when  the  now 
plaintiff  was  found  guilty,  the  finding 
would  at  least  show  probable  cause. 

§312.  Same:  Defendanes  Probable 
Cause.  The  issue  of  probable  cause 
(par.  (b),  §  309)  depends  on  the  cir- 
cumstances as  existing  in  the  now 
defendant's  belief  at  the  time  of  insti- 
tuting the  original  proceedings;  and  is 
a  question  for  the  jury,  subject  to  the 
judge's  instructions  in  so  far  as  the  law 
has  declared  any  concrete  rules  for  the 
sufficiency  of  specific  facts  as  probable 
cause.^ 

§  313.  Same:  Defendants  Malice,  (1) 
The  issue  of  malice  (par.  (c),  §  309)  is 
for  ihejury, 

(2)  The  circumstances  showing  lack 
of  probable  cause  may  of  themselves 
be  sufficient  also  to  show  malice. 

(3)  Malice  may  consist  in  (a)  per- 
sonal  spite,  as  the  object  of  using  the 
legal  process,  [or  (&),  lack  of  sincere 
belief  in  the  plaintiff's  guilt.] ' 

§  314.  Legal  Process  resorted  to;  (2) 
Process  obtained  loith  Just  Cause,  bui 
Wrongfully  Used.  A  defendant,  being 
a  private  person,  is  not  excused  for  an 
arrest  or  attachment  or  kindrod  dan>- 
age  actionable  under  §  145,  ante,  when 
the  damage  was  done  by  judicial  process 
of  any  sort  issued  at  the  defendant's 
instigation,  even  though  toith  just 
cause  against  the  plaintiff,  if  the 
process  is  obtained  or  by  his  consent 
used  for  a  purpose  other  than  the  caxise 
on  which  it  might  have  been  based. 


1  Parker  v.  Langly,  No.  974. 

«  Cardioal  v.  SmUh,  No.  975;  Halberstadl  v.  Ins.  Co,,  No.  977. 

»  Carp  V.  Ins.  Co.,  No.  976. 

*  MqffaU  V.  Fisher,  No.  978;  Roy  v.  Goings,  No.  979;  Atchieon  T.  A  S.  P.  R. 
Co,  V.  Watson,  No.  980. 

•  Barron  v.  Mason,  No.  981. 
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§  315.  Same:  WhcU  is  Abuse.  The 
plaintiff  has  the  burden  of  proving 
the  abuse  of  the  purpose  of  the  pro- 
cess. 

He  need  ruft  prove  a  lack  of  jtut 
cause,  i.  e.,  that  he  was  innocerU  of 
the  crime  or  cause  of  action  charged 
(as  in  par.  (a),  §  309),^  or  that  there 
wafl  no  probable  ground  for  the  defend- 
ant's belief  (as  in  par.  (h\  §  309).> 

The  malice  of  par.  (c),  §  309,  corre- 
sponds to  the  cibuse  of  the  present  rule 
(as  defined  in  the  next  paragraph). 
Sometimes  malice  is  said  to  be  here 
also  essential;  but  this  is  an  incorrect 
mode  of  statement. 

He  must  prove  that  the  process 
has  been  obtained  or  used  with  a 
purpose  of  using  its  compulsion  upon 
the  plaintiff  to  obtain  from  the  plain- 
tiff some  payment  or  other  advantage 
not  constituting  a  satisfaction  of  the 
claim  or  just  cause  for  which  the  pro- 
cess was  ostensibly  issued.' 

§  316.  Legal  Process  resorted  to;  (3) 
Process  obtained  Contrary  to  Lawfvl 
Procedure.  A  defendant,  being  a 
private  person,  is  not  excused  for  an 
arrest  or  attachment  or  kindred  dam- 
age actionable  under  §  145,  ante, 
when  the  damage  was  done  by  judicial 
process  of  any  sort  issued  at  the  de- 
fendant's instigation,  even  though 
with  just  cause  and  with  honest  purpose, 
if  the  process  is  in  its  nature  void  or 

•Topic  2.   Defamation 

§  318.  Defamation  before  LUigation, 
A  defamatory  utterance  made  by  a 
person  to  a  magistrate  or  ministerial 
officer  out  of  court  is  excused,  on  the 
general  principle  of  §  288,  ante  (pro- 
tection of  private  and  public  interest), 
if  it  was  made 


irregular;  otherwise,   if  it   Is  merely 
erroneous. 

The  reason  for  this  is  that  parties 
seeking  justice  may  fairlv  be  required 
to  use  some  lawful  moae  of  process, 
and  to  make  the  selection  at  their  own 
risk.  If  the  error  is  due,  however,  not 
solely  to  the  party's  mistake,  but  has 
received  the  interim  sanction  of  a 
magistrate,    though   erroneously,    the 

garty  should  not  be  held  responsible, 
[ence  the  distinction  between  (1) 
void  and  irregular  and  (2)  erroneous 
process. 


§  317.  Same:  Void,  Irregular,  and 
Erroneous  Process,  (a)  Void  process  is 
(1)  process  obtained  from  a  court 
having  no  jurisdiction  of  the  kind  of 
cause  in  question;  *  or,  (2)  process 
having  an  unauthorized  scope  as  to 
time,  place,  person,  or  goods.* 

(6)  /rre^uZar  process  is  process  which 
can  issue  only  upon  some  facts  or  acts 
to  be  first  alleged  by  the  party  ap- 
plicant, but  can  be  obtained  merely 
on  such  allegations,  and  which  for  lack 
of  such  due  aUegation  in  the  case  in 
hand  has  been  subsequently  set  aside 
by  court  order.' 

(c)  Erroneous  process  is  process 
which,  though  issued  contrary  to  law, 
was  obtained,  not  solely  upon  appli- 
cation of  the  party,  but  only  after 
some  magistrate's  sanction  passing 
upon  the  propriety  of  the  process.^ 

Only  as  the  Damage 

(1)  in  the  ?umest  belief  of  its  truth, 
and 

(2)  for  a  purpose  not  malicious,  and 

(3)  in  the  course  of  seeking  legal 
process  or  assistance  for  the  protection 
of  a  private  right  or  the  punishment  of 
a  crime.  B 


»  White  V.  Apsley  Rubber  Co.,  No.  986;  Pittsburg,  J.,  E.  A  E.  R.  Co.  v.  Wake^ 
jldd  H.  Co.,  No.  987. 

•  Baldmn  v.  Weed,  No.  985:  McClenny  v.  Inverarity,  No.  988.    Anomalous: 
Pittsburg  R.  Co.  v.  WakefiM  H.  Co.,  No.  987. 

»  Baldwin  v.  Weed,  No.  985;  WhUe  v.  Apsley  Rubber  Co.,  No.  986;  McClenny 
Y,  Inverarity,  No.  987. 

•  Case  of  the  Marshalsea,  No.  989. 

•  Parsons  v.  Uayd,  No.  990. 

•  Bryan  v.  Congdon,  No.  993. 

'  Bryan  v.  Cortgdon,  No.  993;  Fdd  v.  LofHs,  No.  994. 

•  Johnson  v.  Evans,  No.  996;  Gam  v.  Lockard,  No.  997. 
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§  319.  The  burdm  of  pleading  and 
proving  the  excusing  facts  is  on  the 
defendant. 

Note  that  here,  as  under  the  preced- 
ing topic,  the  burden  of  proof  is  on  the 
defendant  so  long  as  he  is  not  acting 
under  cover  of  process  issued;  from 
tiiat  point  on,  the  burden  properly 
changes.     ^ 

§  320.  Defamation  during  Litigation, 
A  defamatory  utterance  made  by  a 
party  to  litigation  is  excused,  if  it  is 
made 


[(1)  in  the  honest  hdief  of  its  truth, 
and  with  probable  cause  for  that  belief, 
and]i 

[(2)  for  a  purpose  not  maUeunu, 
and]* 

(3)  in  any  pleading^  speech,  affidavit, 
examination,  or  other  customaiy  part 
of  a  judicial  proceeding,'  and 

[(4)  on  a  subject  pertinent  to  the 
issue/ 

Note  that  the  rule  for  partiee  ought 
to  be  kept  separate  from  the  rule  for 
counad  (post,  (  ^8). 


SUB-TITIiB  (VXI):FOIiIGIES  SBEKINGh  JUSTIFICATION  IN  THE 
NECESSITIIGS  FOB  INDEPENDENOB  AND  EFFICIENCY  O? 
OFFICEBS  ADMINISTEBINO  JUSTICE 


§  321.  General  Principle.  Damage 
caused  by  an  officer  administering 
justice  is  excused,  if  it  results  from  an 
act  done  by  the  officer  in  pursuance  of 
his  power  (duty)  as  defined  by  law. 

There  are  three  classes  of  such 
officers: 

1.  Judicial  officers,  t.  e,  those  whose 
function  is,  at  some  stage  of  a  contro- 
versy, to  decide  the  right  and  wrong 
thereof  and  to  initiate  orders  for  redress 
and  punishment,  and  who  are  thus 
obliged    to    exercise    their    reasoning 


(''discretion '0'  inpronoundng  the  law 
and  the  facts; 

2.  Ministerial  officers,  i.  e.  those  who 
initiate  nothing  by  their  own  decision, 
but  merely  execute  the  orders  of 
judicial  officers; 

3.  Jurors,  who  are  judicial  officers 
within  the  scope  allotted  to  them,  i.  e. 
the  determination  of  facts. 

4.  5.  Quasi-officerSf  i,  e.  coimsel  and 
witness,  whose  status  is  anomalous, 
but  is  something  more  than  a  private 
one. 


Topic  1.   Jad£:a 


§  322.  General  Rule.  A  judge  is 
excused  for  any  damage  caused  by  an 
order  or  other  act  or  utterance  of  his, 
done  while  acting  as  judge  in  any  stage 
of  a  judicial  proceeding;  * 
wUhout  any  limitation  as  to 

(1)  the  justice  or  correctness  of  his 
decision  in  respect  to  the  law  or  the 
facts;  or 

(2)  his  honest  heUef,  or  probable 
cause  therefor,  in  the  justice  or  cor- 
rectness of  the  decision;  or 


(3)  his  non-moZicious  purpose; 
but  with  the  following  limitations: 

S  323.  Error  in  Taking  Jurisdiction, 
A  judge  is  not  excused  where  the  act 
is  done  in  a  proceeding  concerning  a 
class  of  matters  or  persons  which  by 
law  has  not  been  placed  initially  within 
his  authority  (jurisdiction)  for  judicial 
action.^ 

§  324.  For  a  judge  having  inferior 
jurisdiction,  the  burden  of  proving  juris- 


»  Torrey  v.  Field,  No.  1001;  Leseale  v.  Schwartz  Co,,  No.  1004. 
"  Hoar  V.  Wood,  No.  1000;  Johnson  v.  Broum,  No.  1003. 
»  Astley  V.  Younge,  No.  999;  Hoar  v.  Wood,  No.  1000. 

*  Hoar  V.  Wood,  No.  1000;  McLaughlin  v.  Cowley,  No.  10002;  Johnson  v.  Brown, 
No.  1003. 

*  ''Discretion"  is  an  unfortunate  word,  implying  free  range  of  pencmal 
preference;  the  judge  is  legally  not  free  in  that  sense. 

*  Floyd  V.  Barker,  No.  1014;  Thomas  v.  ChurUm,  No.  1015;   Anderson  v. 
Gorrie,  No.  1016;  Bradleu  v.  Fisher,  No.  1017. 

'  Bradley  v.  Fisher,  No.  1017;  CotUm,  v.  Oregon  City,  No.  1018;  HeOer  v. 
Clarke,  No.  1019. 
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diction  is  on  him;  otherwise  for  a 
judge  having  superior  jurisdiction. 
But  the  excuse  applies  equally  to 
judges  of  both  sorts,  if  jurisdiction  is 
found  to  exist.^ 

{  325.  The  judge's  honest  hduf,  on 
probable  grounds,  in  the  existence  of 
jurisdiction,  suffices.' 

§  326.  Error   in    Issuing    Unlattful 


Process  preHminary  to  Jurisdiction,  A 
judge  is  not  excused  where  the  act 
consists  in  issuing,  preliminary  to  the 
investigation  and  decision  of  the  cause, 
process  of  a  sort  forbidden  by  the  law  as 
fundamentally  inconsistent  with  just 
procedure.* 

The  chief  sorts  of  process  thus  for- 
bidden are  stated  in  §§  330,  331,  poet 

In  such  case,  probable  cause  or 
honest  belief  does  not  supply  an  excuse. 


Topic  2.    Ministerial  Officers 
Sub-topic  A.    Arbest  or  Attachusnt  under  a  Judictal  Warrant 


^S  327.  Oeneral  Rule.  Harm  caused 
by  a  sheriff,  policeman,  bailiff,  or  other 
ministerial  officer  of  justice,  when 
acting  as  such,  by  an  arrest  of  the 
person  or  an  attachment  of  property, 
is  excused  if  the  act  is  done  in  obedience 
to  an  order  (writ,  warrant)  issued  by  a 
judicial  officer;  * 
except  as  follows: 

§  328.  Action  under  a  Warrant  Void 
or  Voidable;  (1)  from  a  Judge  Having 
Jurisdiction,  Where  the  order  issued 
from  a  judge  having  jurisdiction  over 
the  class  of  matters  or  persons  in 
question,  the  officer  does  not  lose  his 
excuse  by  reason  of  any  fact  which 
makes  the  order  legally  erroneous  in 
the  particular  case,  [even  though  he 
has  knowledge  of  such  fact;]  unless 
the  litigation  is  one  in  which  he  is 
personally  interested.' 

§  329.  Same:  (2)  from  a  Judge  Lack- 
ing Jurisdiction.  Where  the  order 
issued  from  a  judge  lacking  jurisdic- 
tion over  the  class  of  matters  or  per- 
sons in  question,  the  officer  is  not 
excused;' 


[except  (1)  so  far  as  the  judge  himself 
would  have  been  excused  by  reason 
of  honest  belief,  based  on  probable 
grounds,  in  the  legality  of  his  jurisdic- 
tion; and] ' 

[except  (2)  so  far  as  the  non-existence 
of  jurisdiction  arose  from  a  fact  in  the 
particular  case;  and  then  knowledge  of 
this  fact,  on  the  principle  of  §  328, 
suprOf  does  not  take  away  his  excuse.]" 

§  330.  Same:  (3)  Warrant  issued  for 
Unlawful  Preliminary  Process.  Where 
the  Older  issued  to  the  officer  is  one 
preliminary  to  the  trial  of  a  cause,  and 
involves  a  process  forbidden  by  law 
as  fundamentally  inconsistent  with  just 
procedure,  the  officer  is  not  excused, 
even  though  the  cause  is  one  in  which 
the  judge  has  jurisdiction  over  that 
class  of  matters  and  persons. 

§  331.  Same:  Kinds  of  Untawfvl  Pro- 
cess.  The  following  sorts  of  unlawful 
process  fall  within  the  foregoing  rule: 

(a)  A  warrant  of  arrest  or  attach- 
ment issued  toithout  prior  sworn  cojn* 
plaint  as  prescribed  by  law; ' 


No 
No 


No. 


Cottam  V.  Oregon  City,  No.  1018. 

Cottam  V.  Oregon  City,  No.  1018. 

Smith  V.  Boucher,  No.  1047;  John  WHkes^  Case,  No.  1048;  Feld  v.  Loftis, 

1051;  Leach  v.  Money,  No.  1052;  Entick  v.  Carrington,  No.  1058. 

Case  of  the  Marshalsea,  No.  989;  Anon.,  No.  1036. 

Coles  V.  Michdt,  No.  1037:  Wilmorih  v.  Bwrt,  No.  1038;  MarHn  v.  CcUins, 

1039;  Johnson  v.  RandaU,  No.  1040;  TeOdsen  v.  Fee,  No.  1041. 

TeUefsen  v.  Fee,  No.  1041;  Heller  v.  Clarke,  No.  1043. 

Cottam  V.  Oregon  City,  No.  1019  (point  2). 

TeUefsen  v.  Fee,  No.  1041  (dissenting  opinion). 

Smith  V.  Boucher,  No.  1047;  John  Wilkes*  Case,  No.  1048;  Housh  v.  People, 

10^;  Feld  Y.  Loftis,  No.  1051. 
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(b)  a  general  warrant  of  arrest,  i,  e., 
not  naming  or  otherwise  describing  the 
specific  person  ordered  to  be  arrested;  ^ 

(c)  a  general  warrarU  of  search  for 
goods  to  be  attached,  i.  e.,  not  describ* 
ing  the  specific  goods  and  the  criminal 
charge  with  which  they  are  connected; 
or  otherwise  prescribing  an  unreason- 
able search  and  seisure.' 

(d)  a  deierUiony  with  or  without 
warrant,  for  an  unreasonable  time, 
without  giving  an  opportunity  for 
a  judicial  hearing.* 

§  332.  Action  under  a  Valid  War- 
rant.  Where  the  order  (warrant,  writ) 
is  a  valid  one,  the  officer's  excuse, 
imder  the  general  rule  of  §  327,  ante^  is 
complete,  in  so  far  only  as  he  obeys 
precisely  the  express  terms  of  the  order, 
and  the  appurtenant  implied  powers. 

He  is  therefore  not  excused  in  the 
following  cases: 

§  333.  Same:  (a)  Mistake  as  to  Per- 
son or  Property.  He  is  not  excused  if 
he  arrests  a  person  or  attaches  property 
other  than  that  named  or  otherwise 
described  in  the  order,  even  though 

[(1)  the  description  in  the  order  was 
meant  by  the  judge  or  the  complainant 
to  be  executed  as  the  officer  did  it;  or] 

(2)  the  officer's  belief  as  to  the  ap- 
plication of  the  description  was  honest 
and  reasonable/ 

§  334.  Same:  Goods  in  Dispute  as  to 
Tide,  Where  an  attachment  is  levied 
upon  goods  described  as  those  of  a 
party  to  the  suit  and  fotmd  in  his  pos- 
session, and  a  third  person  claims  and 
shows  title  by  a  transfer  from  the  party 
made  prior  to  the  levy,  the  writ  does 
not  protect  the  officer,  except  as  follows:  | 


(1)  Where  the  transfer  was  a 
mortgage  on  which  the  mortgagee  has 
not  yet  a  right  to  possession  because  of 
default,  the  writ  protects  the  officer  in 
seizing  and  selling  the  mortgagor's 
interest.* 

(2)  Where  the  traxisfer  was  one 
voidable  by  a  creditor  for  fraud  or  othie^ 
wise,  the  officer's  writ  does  not  of  itself 
furnish  an  excuse;  but  it  does  if  he 
further  shows  that  the  writ  issued  on 
behalf  of  such  a  creditor,  i.  6.,  by 
proving  the  debt  owed  by  the  attached 
party  to  the  plaintiff.* 

This  is  because,  if  there  is  a  debt, 
and  the  transfer  is  voidable,  so  that 
if  avoided  the  title  would  revest  in  the 
debtor,  the  writ's  direction,  to  attach 
soods  of  the  debtor,  is  now  colorably 
fulfilled,  and  the  officer  is  not  concerned 
with  the  merits  of  the  issue  whether 
the  creditor  is  entitled  on  the  facts  to 
avoid  the  transfer.  If  there  is  no 
debt,  the  goods  cannot  possibly,  in 
that  suit,  be  deemed  the  goods  of  the 
debtor. 

§  335.  Same:  (5)  Excess  of  Implied 
Powers,  The  officer  is  not  excused  if 
he  does  any  act  in  excess  of  the  powers 
implied  by  law  for  executing  the  specific 
kind  of  order. 

In  particular: 

§  336.  Same:  Breaking  Doors.  (1)  He 
has  power  to  break  open  an  outer  door 
of  a  house  in  a  criminal  case; 

but  not  in  a  civU  case,  except 

a.  To  serve  process  upon  a  person  or 
goods  being  in  the  house  of  a  third 
person  in  evasion  of  the  process  and  with 
connivance  of  the  third  person;  ^ 

or  [6.  To  serve  a  writ  of  replevin.]  • 


1  Leach  v.  Money,  No.  1052;  Com.  v.  Crotty,  No.  1066;  Tidball  v.  WiUiams, 
No.  1057. 

*  Entick  V.  Carrington,  No.  1058;  Newberry  v.  Carpenter, 
'  Cases  dted  post,  §§  34!^4. 

*  McMahan  v.  Green,  No.  1063  (person);  Blocker  v.  Clark,  No.  1064  ^rson); 
Com.  V.  Kennard,  No.  1066  (property);  Pike  v.  CoUnn,  1068  (property).  Buck 
V.  Cotbaih,  No.  1067,  merely  snows  how  the  rule  of  obeoience  may  i^ply  differ* 
ently  under  different  forms  of  warrants. 

»  Pike  V.  Cobrin,  No.  1068. 

•  MiUs  V.  Phdps,  No.  1069. 
'  Semayn^s  Case,  No.  1070. 

•  Kelley  v.  Schuyler,  No.  1072, 
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(2)  He  has  power  to  break-  irvMir 
doors  in  both  civil  and  criminal  cases.^ 

§  337.  Same:  Possession  of  Warrant. 
The  officer's  power  is  [not]  dependent 
on  his  possession  of  the  warrant  at  the 
time  of  service  of  it.* 


§  338.  Same:  Trespass  Ah  Initio,  An 
officer  who  exceeds  his  power  under  a 
warrant  loses  its  excuse,  not  only  for 
the  act  done  in  excess,  but  for  all  acts 
done  under  the  warrant.' 


Sub-topic  B.    Arrest  Without  a  Warrant 


§  339.  Felony,  A  ministerial  officer 
of  justice  is  excused  for  an  arrest  made 
without  a  warrant  on  a  charge  of  felony, 
in  the  following  cases  only: 

(1)  If  the  felony  is  being  attempted 
or  has  been  in  fact  committed  by  the 
plaintiff;  or, 

(2)  If  the  felony  has  in  fact  been 
committed  by  some  one,  and  the 
plaintiff  is  reasonaUy  suspected  by  the 
officer  to  be  the  doer  of  it;  or, 

[(3)  If  the  felony  is  reasonably 
suspected  by  the  officer  to  have  been 
committed  by  some  one,  and  the 
plaintiff  is  reasonably  suspected  by  the 
officer  to  be  the  doer  of  it.]  * 

Par.  (3)  is  recognised  by  the  ortho- 
dox common-law  rule;  but  not  in 
some  American  States,  a  statute 
having  often  bungled  the  rule.  Par. 
(2)  is  the  orthodox  common-law  rule 
for  private  persons  also  (arde,  §  306) ; 
and  thus  Far.  (3)  represented  the 
special  privilege  for  officers. 


§  340.  Misdemeanor,  A  ministerial 
officer  of  justice  is  excused  for  an  arrest 
made  without  a  warrant  on  a  charge 
of  misdemeanor,  in  the  following  case 
only: 

(1)  If  the  misdemeanor  is  in  fact 
committed  by  the  plaintiffs  and  the 
officer  is  presenl  at  the  act  or  its  im- 
pending renewal;  and 

(2)  If  the  arrest  is  made  (a)  immedi" 
atdy,  or  (b)  m  fresh  pursitit,^ 

[§  341.  Anomalous  Rule.  An  officer 
is  excused  for  an  arrest  made  without 
a  warrant  on  a  charge  of  any  criminal 
offence,  if 

(1)  The  offence  has  been  in  fact 
committed,  and  ^ 

(2)  The  plaintiff  is  reasonably  sus- 
pected by  the  officer  to  be  the  doer.]  * 

This  rule,  obtaining  by  statute  in 
some  States,  is  narrower,  for  felonies, 
than  the  orthodox  common-law  rule^ 
but  is  broader  for  misdemeanors.  It  is 
a  substitute  for  §§  339,  340. 


Sub-topic  C.    Detention,  after  Arrest,  WrrHOUT  iNOTrrunNa  Judicial 

Proceedings 


§  342.  General  Principle,  Since  the 
power  of  punishment  is  in  the  judicial 
department  only,  and  since  arrest  is  in 
no  way  authorized  except  as  a  neces- 
sary preliminary  means  of  securing  the 
presence  of  a  person  for  the  purpose  of 
vindicating  him  or  of  punishing  him 
according  as,  upon  investigation,  he  is 
found  to  be  innocent  or  guilty,  every 


arrest  must  be  followed,  as  soon  as 
feasible,  by  a  judicial  hearing  initiating 
the  investigation,  and  by  some  judicial 
order  made  thereon.    Hence, 

§343.  Judicial  Officer.  When  a 
judicial  officer  causes  the  detention  of 
an  arrested  person  for  an  unreason- 
able time  without  giving  a  judicial 


»  KeUey  v.  Schuyler.  No.  1072. 
»  CabeU  v.  Arnold,  No.  1073. 

•  Wood  V.  Graves,  No.  984;  Brock  v.  Stimson,  No.  1095. 

<  Samuel  v.  Payne,  No.  1076;  East,  No.  1077;  Stephen,  No.  1079;  Train,  No. 
1081;  Bums  v.  Eden,  No.  966;  Com.  v.  Carey,  No.  1082.  Note  the  discrepancy 
between  No.  1081  and  No.  966. 

•  Stephen,  No.  1079;  Coupey  v.  Henlay,  No.  1078;  Com.  v.  Carey,  No.  1082; 
Snead  v.  BonnoU,  No.  1083. 

•  Statutes,  No.  1084;  Enright  v.  Gibson,  No.  968. 
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hearing  and  making  &  judicial  order 
thereon,  his  excuse  ceases.^ 

§  344.  Ministerial  Officer.  When  a 
ministerial  officer,  after  an  arrest, 
made  with  or  without  a  warrant,  dis- 
charges the  person  without  an  oppor- 


tunity for  judicial  hearing,  or  con- 
tinues the  detention  for  a  longer  time 
than  is  reasonably  necessary  for  bring- 
ing the  arrested  person  before  a  judicial 
officer  for  a  hearing,  his  power  and  his 
excuse  cease;  except  some  further 
judicial  order  be  made  at  such  hearing.' 


Topic  3.   Juror 


§  345.  General  Principle,  A  juror  is 
excused  for  harm  caused  by  any  vote 
or  other  act  or  statement  of  his,  made 
while  acting  as  juror  during  a  trial  and 
at  any  stage  thei^f; 


regardless  of 

(1)  the  moHve  of  the  juror,  or 

(2)  the  relevancy  or  pertinency  of 
the  subject  of  the  utterance.' 


Topic  4.    'Witness 


§  346.  Perjury  Causing  an  Unjust 
Verdict.  A  witness  is  excused  for  harm 
resulting  to  a  party  from  an  unjust 
verdict  rendered  in  consequence  of  the 
witness'  perjury  in  testimony  given  to 
the  jury.* 

This  is  unsound.  None  of  the  rea- 
sons given  for  it  are  valid. 

§  347.  Defamation,  A  vritness  is 
excused  for  harm  caused  by  a  defama- 
tory statement  made  by  him  while 


speaking  as  a  witness  in  any  stage  of 
a  trial; 

(1)  irrespective  of  whether  the  state- 
ment was  true,  or  the  witness  believed 
it  true,  or  had  probable  cause  to  be- 
lieve it  true;  but 

(2)  provided  the  subject  of  the  state- 
ment is  one  having  some  reference  or 
pertinence  to  the  cause  on  trial,  though 
not  strictly  relevant  in  his  testimony;  > 
and 

[(3)  provided  the  motUfe  of  the  wiU 
ness  is  not  malicious.]  * 


Topic  6.    Counsel  and  Attorney 


§  348.  In  Open  Court,  A  counsel 
is  excused  for  harm  caused  by  a  de- 
famatory statement  made  by  him 
while  acting  as  counsel  in  open  court 
at  any  stage  of  the  trial; 

(1)  irrespective  of  whether  the  state- 
ment was  tntCf  or  the  counsel  believed 
it  true,  or  had  probable  cause  to  be- 
lieve it  true;   but 

(2)  provided  the  svbject  of  the  state- 
ment is  one  having  some  reference  or 
pertinence  to  the  cause  on  trial,  though 
not  strictly  relevant  to  the  issue;  ^ 


[and,  (3)  provided  the  motive  of  the 
ooimsel  is  not  malicious].' 

To  regard  the  rule  for  counsel  and  for 
party  as  the  same,  as  maintained  in 
Hoar  v.  Wood,  No.  1000,  and  McLau^- 
lin  V.  Cowley,  No.  1002,  must  oe 
deemed  unsound. 

S  349.  Out  of  Court.  An  attorney  is 
excused  for  hajrm  caused  by  a  defama- 
tory statement  made  by  him  while 
acting  as  attomey-at-law  out  of  court, 


Scavage  v.  Tateham.  No.  1092;  Edwards  v.  Feiris,  No.  1093. 

Brock  V.  Stimson,  No.  1095;  Leger  v.  Warren,  No.  1096. 

Floyd  V.  Barker,  No.  1099;  Duriham  v.  Powers,  No.  1100. 

Damport  v.  Simpson,  No.  1101;  Godette  v.  GaskiU,  No.  1102. 

Ayres  v.  Sedgwick,  No.  1103;  Seaman  v,  Netherdift,  No.  1104;  McLaughlin 
V.  Cowley,  No.  1002. 

Seaman  v.  Netherctift,  No.  1104;  Hvnckd  v.  Voneiff,  No.  1105. 

Brook  V.  Montague,  No.  1107;  Munster  y.^Lamb,  No.  1108;  Hoar  v.  Wood, 
No.  1109;  Maulsby  v.  Reif snider,  No.  1110. 

Munster  v.  Lamb,  No.  1108;  Hoar  v.  Wood,  No.  1109;  McLaiugUin  v.  Cowley, 
No.  1002;  MauUby  v.  Reif  snider.  No.  1110. 
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subject  to  the  limitations  of  par.  (1), 
(2),  and  (3)  in  §  348. 

There  has  been  little  or  no  attempt 
to  work  out  this  suspect.    To  assimilate 


the  attorney's  position  to  the  party's 
(anief  §§  318-20)  seems  too  strict; 
hence  par.  (1)  should  obtain.  To  as- 
similate it  to  the  counsel's  seems  too 
liberal,  hence  par.  (3)  should  apply. 


SUB-TITIiE  (VIII) :  FOIiICISS  SEEKING  JUSTIFICATION  IN  THE 
NECESSITIES  FOB  INDEPENDENCE  AND  EFFICIENCY  OF 
FUBIiIC  OFFICEBS  IN  QENEBAIi 

§  350.  General  Principle,  A  public 
officer,  other  than  a  judicial  officer,  is 
excuscxi  for  harm  caused  by  an  act  done 
officially  in  the  exercise  of  a  power 
(duty)  pertaining  to  his  office,  if 

(1)  the  power  is  one  validly  granted 
by  a  constitutional  law,  and 

(2)  the  specific  act  is  of  a  class 
within  the  scope  of  the  power; 

subject  to  the  following  limitations. 

§  351.  Executive  and  Administralive 
Officers  in  General,  For  a  civil  execu- 
tive or  administrative  officer,  doing 
officially  an  act  of  a  class  within  the 
scope  of  his  powers, 

(1)  In  any  case,  if  his  motive  was 
malicious,  the  excuse  is  [not]  lost.^ 

The  negative  rule  is  recognized  only 
for  libel,  and  in  some  courts. 

(2)  If  his  power  is  ministerial  only, 
t.  e.f  is  limited  to  doing  a  specific  act  in 
a  specific  way,  and  he  does  not  do  that 
act  in  that  way,  the  excuse  is  lost, 
irrespective  of  his  honest  belief  or 
probable  cause.^ 

(3)  If  his  power  is  discretionary ^  but 
the  discretion  is  conditioned  solely  on 
the  existence  of  a  specific  state  of  facts, 
and  his  act  is  done  on  any  other  state 
of  facts,  the  excuse  is  lost,  [unless  he 
acted  with  honest  belief  and  on  probable 
cause.l  * 

(4)  If  the  power  is  discretionary , 
and  the  discretion  is  conditioned,  not 


merely  on  the  existence  of  a  specific 
state  of  facts,  but  also  on  the  reason- 
aJbleness  or  necessity  of  some  action  in 
consequence  of  such  facts,  and  no  such 
reasonableness  or  necessity  existed,  the 
excuse  is  lost,  [unless  he  acted  with 
honest  belief  and  on  probable  cause.]  ^ 

The  Coiu*ts  are  as  jret,  not  only  at 
variance  in  their  solution  of  these  par- 
ticular points,  but  also  unclear  as  to 
the  general  lines  of  distinction  for 
reachmg  these  solutions.  The  above 
siunmary  attempts  merelv  to  suggest 
a  classification  which  fairhr  recogmzes 
the  opposing  policies,  while  indicating 
the  precise  points  of  dissension. 

Some  Courts  speak  of  the  rule  of 
ar.  (4)  as  if  it  were,  based  on  the  rule 
or  judicial  officers  {arUcj  §  322);  but 
this  is  an  error,  for  mahce  would  not 
take  away  a  judge's  privilege. 


fc 


§  352.  Military  Officers.  For  a  mili- 
tary (including  naval)  officer,  doing 
officially  an  act  of  a  class  within  the 
scope  of  his  powers, 

(1)  If  his  motive  was  malicious,  the 
excuse  is  lost.^ 

(2)  In  so  far  as  his  power  included 
discretion  to  act  upon  a  specific  state 
of  facts,  or  upon  the  reasonableness  or 
necessity  of  some  action  in  consequence 
of  such  facts,  and  no  such  facts  existed, 
or  no  such  reasonableness  or  necessity, 
the  excuse  is  still  valid,  [in  spite  of  a]  * 
[unless  in  case  of  a]  '  lack  of  probable 
cause  for  his  honest  belief. 


1  Mostyn  v.  Fabrigas,  No.  1123:  Donahoe  v.  Richards,  No.  1128;  Chattertm  v. 
Secretary  of  State,  No.  1127;  Royal  Aquarium  Soc*y  v.  Parkinson,  No.  1145. 
»  MUler  V.  Scare,  No.  1124;  Ferguson  v.  KinnauU,  No.  1125. 

•  Van  Deusen  v.  Newcomer,  No.  1129  (two  judges);  Fields  v.  Stokley,  No. 
1130;  Donahoe  v.  Richards,  No.  1128;  MUler  v.  Horton,  No.  1131;  Pearson  v. 
Zehr,  No.  1133;  Valentine  v.  Englewood,  No.  1134. 

<  Raymond  v.  Fish,  No.  1132. 

»  Wall  V.  McNamara,  No.  1136;  Dawkins  v.  Pavlet,  No.  1137;  WUkes  v. 
Dinsman,  No.  1138. 

•  Wilkes  V.  Dinsman,  No.  1138;  Statuies,  No.  1140. 
»  Mitchell  V.  Harmony,  No.  1139. 
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Distinguish  here  (a)  the  refusal  of  a 
civilian  Court  to  take  jurisdiciion  of  a 
claim  against  a  military  officer  which 
has  been  already  adjudicated  in  a  mili- 
tary tribunal; 

(b)  the  excuse,  for  a  military  inferior, 
of  an  express  order  by  a  superior  to  do 
the  specific  act  (Statutes,  Nos.  1140, 
1141);  this  is  settled  in  judicial  law 
also  (Ford  v.  Surget,  97  U.  S.  594;  Re 
Fair.  100  Fed.  149),  and  is  analogous 
to  the  excuse  of  ministerial  officers  of 
justice  acting  under  a  warrant  (arUef 
§  327).    In  general,  however,  a  prin- 


cipars  command  does  not  excuse  an 
agent. 

§353.  Legidative  Officer.  For  a  leg- 
islative officer,  doing  officially  an  act  of 
a  class  within  the  scope  of  his  powers^ 
the  excuse  is  not  lost 

(1)  by  a  malicious  motive,  nor 

(2)  by  a  lack  of  facts  or  law  or 
reasonableness  or  necessity  as  a  basis 
for  the  act,  nor 

(3)  by  a  lack  of  honest  belief  or 
probable  cause  therefor.^ 


SUB-TITUC  (IX) :  FOIiICIlBS  SlSBELENa  JUSTmCATIOlT  IN 
NSCBSSITIXS  DECIiABED  B7  FIAT  OF  IiBOISIiATUBB 


§354.  English  Rule.  Harm  don^ 
by  a  private  person  while  exercising  a 
power  to  act  given  to  him  by  express 
enactment  of  the  Legislature  is  ex- 
cused;' provided 

(1)  the  particular  ad  causing  the 
harm  was  expressly  authorized  in  the 
enactment,  and 

(2)  the  harm  is  unavoidable  in  any 
reasonable  mode  of  doing  the  act.' 

§  355.  American  Rvie.    Hann  done 


by  a  private  person  while  exerdsing  a 
power  to  act  given  to  him  by  express 
enactment  of  the  Legislature  is  excused, 
provided 

(1)  the  particular  ad  causing  the 
harm  is  expressly  authorized  in  the 
enactment,^  and 

(2)  the  harm  is  unavoidable  in  any 
reasonable  mode  of  doing  the  act,*  and 

(3)  the  harm  is  of  a  class  not  pro- 
tected from  legislative  action  by  some 
constUuHonal  guaranteed 


»  Coffin  V.  Coffin.  No.  1143;  KUboum  v.  Thompson,  No,  1144. 
'  BrUish  C.  P.  kfrs.  v.  Meredith,  No.  1147;  The  King  v.  Pease,  No.  1148; 
Vaughan  v.  Taff  Vale  R.  Co..  No.  1149. 

•  Hammersmith  &  C.  R.  Co.  v.  Brand.  No.  1150;  AUamey'Cfen'l  v.  CcineyH. 
L.  Asylum,  No.  1151;  Mdropoliian  D.  Asylum  v.  Hill,  No.  1152. 

•  CogstveU  v.  N.  Y.  N.  H.  A  H.  R.  Co.,  No.  1154;  Towaliga  F.  P.  Co.  v.  Sims, 
No.  1156. 

»  Raddiffs  Ex'rs  v.  Mayor,  No.  1153;  Towaliga  P.  P.  Co.  v.  Sims,  No.  1155. 

•  Raddiffs  Esc^rs  v.  Mayor,  No.  1153;  CogsioeU  v.  N.  Y.  N.  H.  A  H.  R.  Co., 
No.  1154;  Sawyer  v.  Davis,  No.  1155;  Towaliga  F.  P,  Co.  v.  Sims,  No.  1156. 
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1.  Trimble,  Tenn.,  Sept.  20.— Yes- 
terday Jim  Harber  and  others  wore 
sitting  in  front  of  Simpson's  grocery. 
Bob  Jellow  drew  a  sun  glass  from  his 
pocket  and  focused  its  lens  on  Harber's 
uncovered  bead.  The  glass  did  more 
than  was  expected.  The  concentrated 
rays  did  not  reach  Harber's  scalp,  but 
suddenly  his  head  was  a  mass  of  flames, 
caused  by  the  ignition  of  the  bay  rum 
on  the  hair,  he  having  just  come  from 
the  barber  shop.  To-day  he  brought 
suit  against  Jellow  for  $15,000. 

2.  New  York,  Dec,  28.  —  Annie 
O'Brien,  aged  17,  to-day  swore  out  a 
warrant  for  the  arrest  of  Rev.  Matthias 
Yodysaus,  pastor  of  St.  George's  Lithu- 
anian Roman  Catholic  Church.  She 
charges  that  the  priest  set  his  big  St.  Ber- 
nard dog  Bismarck  on  her  to  try  to  in- 
timidate her  into  returning  to  his  church. 

3-  Chicago. —  Dr.  Emil  Wahl,  a 
south  side  physician,  appeared  in  the 
office  of  the  municipal  court  to-day 
for  the  purpose  of  swearing  out  a 
warrant  against  Dr.  Jones,  of  the  city 
health  department.  Assistant  City 
Attorney  Van  Wyck  refused  to  apply 
for  a  warrant,  on  the  ground  that  Dr. 
Jones  is  stationed  at  the  isolation  hos- 
pital and  his  arrest  and  appearance  in 
court  might  endanger  the  public  health. 
Dr.  Wahl  says  that  Dr.  Jones  sent  a 
patient  to  his  office  suffering  from  small- 
pox, either  for  a  practical  joke  or  with 
malicious  intent.  He  says  he  will  have 
Jones  arrested  as  soon  as  he  is  out  of 
the  hospital  and  demand  his  removal. 

4.  Muncie,  Ind. —  There  has  been 
some  question  as  to  what  the  legal 
consequences  might  be  should  the 
public  authorities  remove  a  person 
who  was  supposed  to  be  suffering  from 
smallpox  to  a  smallpox  hospital,  and 
who  might  subsequently  be  found  not 


to  have  the  disease,  which  in  its  earlier 
stages  is  very  difficult  of  diagnosis.  A 
case  of  this  kind  has  recently  come 
before  the  courts  of  Indiana,  where  a 
man  was  placed  in  a  smallpox  hospital 
as  a  patient,  but  he  did  not  have  the 
disease,  nor  did  he  contract  it.  He, 
however,  did  contract  a  skin  disease 
which  gave  him  annoyance,  and  he 
brought  suit  against  the  city  of  Muncie 
for  $10,000  damages.  He  was  non- 
suited, however,  the  Court  holding  that 
the  public  authorities  had  exercised 
due  care  in  dealing  with  the  case. 

5.  MiUviUe, —  Louis  G.  Falsetto  must 
have  a  new  overcoat.  He  had  a  nice 
one  yesterday  morning  —  one  of  the 
kind  that  has  long  skirts.  But  he 
experienced  an  unfortunate  accident 
and  liis  overcoat  is  ruined.  Mr.  Fal- 
setto was  standing  on  Michigan  Avenue 
in  front  of  the  Victoria  Hotel  in  the 
company  of  a  party  of  men  just  before 
the  heavy  rainstorm  began.  He  wore 
the  pretty  overcoat.  It  was  unbut- 
toned and  the  skirts  flapped  in  the 
wind.  He  stood  on  the  edge  of  the 
sidewalk  near  a  carriage.  He  was 
busy  telling  his  companions  a  story 
when  the  carriage  started  away.  Just 
as  the  vehicle  moved  an  unfriendly 
breeze  took  the  long  tails  of  his  coat 
between  the  spokes  and  they  caught 
on  a  bolt  of  the  axle.  The  revolving 
wheel  wound  the  cloth  about  it  and 
the  wearer  was  thrown  to  the  ground. 
His  cries  and  those  of  the  other  men 
caused  the  driver  to  stop  his  team 
quickly  and  Mr.  Falsetto  was  extri- 
Clkted.  He  was  not  injured  save  a  few 
scratches  on  his  face.  But  he  must 
have  a  new  overcoat. 

6.  Paris,  France. —  Dr.  Aubry,  the 
author  of  a  work  entitled  La  Contagion 
du  Crime,  has  been  ordered  by  the 


1  [Each  paragraph  suggesta  one  or  more  questiona  of  legal  principle  involved  in  the  fore- 
going ca^es.  In  all  but  one  or  two  instances,  the  paragraphs  nave  Seen  reprinted  verba tioi 
from  a  newspaper,  exo^t  where  fioUtioua  names  pt  persons  hare  been  substituted.] 
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Seine  Civil  Tribunal  to  suppress  cer- 
tain passages  referring  to  the  living 
member  of  a  family  mentioned  in  this 
book.  The  Court  also  awarded  costs 
to  the  plaintiff,  a  woman  known  under 
the  name  of  "La  Belle  Flore,"  but 
rejected  her  claim  for  damages.  In 
November  and  December  of  1892  Dr. 
Aubry,  a  medical  man  at  Brest,  pub- 
lished an  article,  "Une  famille  de 
criminels;  notes  pour  servir  k  This- 
toire  de  I'h^r^dit^,"  in  the  Journal 
Midico-Psychologiguef  edited  by  M. 
Masson.  Mention  was  made  of  the 
two  K^rangal  cases,  which,  in  1882, 
came  before  the  Assize  Court  of  the 
C6tes-du-Nord,  the  facts  of  which  were 
enumerated  as  follows:  Dr.  Aubry 
pointed  out  that  among  the  mistresses 
of  Aim^  de  K6rangal  was  the  ^fe  of  a 
wigmaker  "of    Saint-Brieuc,    Floriane 

L ,    and    recalled    that    she    was 

acquitted,  owing  to  insufficient  evi- 
dence, in  1824,  upon  the  charge  of 
having  poisoned  her  husband.  He 
spoke  also  of  one  of  the  children  of 
this  woman,  Flore-Perrine  V— - — ,  who 
had  been  known  in  Paris  under  the 
name  of  "La  Belle  Flore,"  and  who 
had  later  opened  a  house  of  ill-fame, 
and  who  at  present  lived  in  a  riiraite 
dorSe.  From  this  Dr.  Aubry  con- 
cluded that  crime,  like  disease,  had 
contagion  for  its  principal  cause,  very 
often  taking  effect  upon  predisposed 
members  of  society.  Dr.  Aubry,  in 
fact,  showed  how  there  could  be  a 
distinct  hereditary  tendency  towards 
crime.  In  1894  Dr.  Aubry  published 
a  book,  called  La  Contagion  du  Crimea 
at  the  publishing  house  of  Alcan.  in 
which  he  expounded  his  theories.  Un- 
fortunately "La  Belle  Flore's"  atten- 
tion was  called  to  the  statements 
published,  and  she  at  once  commenced 
an  action  for  the  suppression  of  the 
defamatory  passages  and  daimed  10,- 
OOOfr.  damages.  % 

7.  Brussels,  Belgium. —  One  day  last 
March  a  Belgian  lady  fell  from  her 
carriage  in  Brussels  and  received  in- 
juries which  necessitated  the  ampu- 
tation of  her  leg.  The  surgeon  who 
performed  the  operation,  considering 
the  amputated  member  his  property, 
placed  it  in  «  case  and  put  it  on  exhi- 


bition in  his  ante-room,  with  an  explan- 
atory note  giving  the  name,  age,  and 
address  of  its  former  possessor.  When 
the  lady's  husband  heard  of  this, 
considering  such  an  exhibition  im- 
proper, he  went  to  the  surgeon  to  get 
back  the  leg.  The  surgeon  refused  to 
give  it  up,  but  offered  to  remove  the 
notice.  This  was  not  satisfactory,  and 
the  matter  has  become  a  cause  o&khre 
in  the  courts  of  Brussels. 

8.  Kokomo,  Ind.,  Dec.  28.  —  Charle- 
ton  Astor,  serving  a  three-year  term  in 
Michigan  City  prison  for  embezzle- 
ment of  $43,000  while  deputy  treasurer 
of  Tipton  County,  has  telegraphed  his 
attorneys,  Blacklidge  &  Shirley,  of  this 
city,  instructing  them  to  immedlatdy 
institute  injunction  proceedings  against 
the  Quaker  church  of  this  place,  re- 
straining it  from  using  his  name  in  con- 
nection with  a  stereopticon  lecture  ad- 
vertised to  be  given  in  that  church  next 
Sunday  evening,  the  title  of  the  lecture 
being  the  "  Downfall  of  Astor."  Young 
Astor,  while  serving  as  deputy  treas- 
urer of  the  county,  lost  over  $40,000  on 
the  race  track  with  a  string  of  "skates" 
of  his  own.  He  was  readily  convicted,  aa 
was  also  his  father,  the  treasurer,  the 
latter  having  served  his  time  in  prison, 
and  now  a  resident  of  Tennessee.  He 
has  about  ten  months  yet  to  serve.  He 
is  greatly  offended  at  the  Quakers  for 
proposing  him  as  a  subject  for  an  illus- 
trated lecture  on  racing  and  gambling. 

9.  Cleveland,  March  12.  —  The  topic 
of  conversation  this  week  in  Cleveland 
has  been  the  run  on  the  Society  of  Sav- 
ings, which  began  Wednesday,  March 
9,  and  ended  Friday  noon.  The  Society 
of  Savings  is  a  mutual  bank  and  is  the 
second  largest  of  its  kind  in  the  country. 
The  bank  has  89,000  depositors,  many 
of  this  number  being  from  the  sur- 
rounding states. 

Its  deposits  are  almost  $50,000,000, 
about  $1,200,000  of  which  was  drawn 
out  during  the  run.  At  the  close  of 
business  at  noon  to-day  only  400  of 
the  89,000  accounts  had  been  closed. 
Of  the  $1,200,000  withdrawn  $112,000 
was  redeposited  to-day. 

The  bank  has  on  hand  between 
$6,000,000  and  $7,000,000  in  cash  and 
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over  $30,000,000  in  bonds  of  the  highest 
class. 

The  run  was  started  by  telephone 
messages  warning  persons  who  had 
money  in  the  bank  that  they  had  better 
get  it  out.  The  word  was  scattered 
among  the  foreign  population,  many 
of  whom  could  not  speak  English. 

Efforts  are  being  made  to  run  down 
the  guilty  parties. 

10.  St.  Charles,  Mich.,  August  23. 
—  During  a  baseball  game  here  be- 
tween Lansing  and  St.  Charles,  Blanche, 
the  8-year-old  daughter  of  Frank 
Pichotte,  started  to  cross  behind  the 
catcher  and  was  struck  on  the  temple 
by  a  pitched  ball.  She  is  not  expected 
to  live. 

11.  Owosso,  Mich.,  August  23.  —  A 
frothing  bulldog  ran  through  the  streets 
of  Oakley  to-day,  frightening  women 
and  children  and  causing  much  excite- 
ment in  that  village.  The  dog  tore  the 
skirt  off  one  woman,  but  was  finally 
killed  by  Adolph  Hill  with  a  ball  club. 

12.'  Boston.  —  In  an  effort  to  save 
the  life  of  a  man  who  was  pinned 
under  one  of  the  trucks  a  crowd  tipped 
over  a  twelve-ton  electric  car  on  Main 
street,  Everett,  last  evening.  The  man, 
who  was  Frederick  Gorman,  was  taken 
out  alive  and  hurried  to  the  Whidden 
hospital,  but  he  died  shortly  after  ar- 
riving there.  The  accident  occurred 
about  six  o'clock,  when  the  traffic  was 
heaviest.  Gorman  was  being  given  a 
ride  to  his  home  in  Melrose  in  an  ex- 
press wagon,  the  driver  of  which  was  a 
friend.  Witnesses  say  that  the  two  men 
were  "fooling,"  and  that  Gorman  did 
not  notice  the  car  when  he  jumped  off 
the  slowly-moving  express  wagon.  He 
slipped  and  fell  in  front  of  the  car. 
Motorman  L.  H.  Rice  did  all  he  could 
to  stop,  but  did  not  succeed  until  after 
Gorman's  body  was  wedged  under  the 
forward  truck.  A  crowd  gathered 
quickly  and  some  one  suggested  that 
the  car  might  be  tipped  over,  and  then 
the  idea  spread  with  such  rapidity  that 
a  few  seconds  later  one  hundred  men 
were  lifting  with  all  their  might.  When 
Gorman  was  pulled  out  he  was  badly 
wounded  in  the  abdomen  and  his  right 


hip  was  dislocated.    Death  was  only  a 
matter  of  a  few  minutes. 

13.  Boston,  —  To  avoid  striking 
Mary  Doyle,  the  little  daughter  of 
Senator  James  H.  Doyle,  William  D. 
Schumann,  a  driver  of  the  Winthrop 
fire  department,  drove  a  pair  of  horses 
which  he  was  exercising  into  a  wagon 
yesterday.  He  was  thrown  to  the 
ground  and  received  three  broken  ribs, 
besides  possible  internal  injuries.  Both 
the  wagon  into  which  the  horses  ran, 
and  the  vehicle  to  which  the  animals 
were  attached,  were  badly  smashed. 
Schumann  had  driven  the  team  from 
the  Shirley-street  fire  station  at  W^in- 
throp  Beach  along  Shirley  street  to  the 
Highlands,  and  was  returning  when  the 
animals  got  beyond  his  control.  The 
girl,  who  is  eight  years  of  age,  started 
to  cross  the  road,  so  near  at  hand  that 
nothing  could  be  done  but  run  her  down 
or  crash  into  the  approachiog  team. 
Schumann  was  taken  to  the  Metcalf 
Hospital  where  his  condition  is  serious. 

14.  Chicago.  —  Frank  Draban  is 
being  held  by  the  Kensington  police 
awaiting  a  coroner's  investigation  of 
the  death  of  August  Sobiesti.  Draban 
lives  at  11730  Indiana  avenue.  At  a 
bazaar  given  in  Cyplick's  Hall,  West 
Pullman,  by  St.  Sidomea's  Church,  he 
was  chosen  to  keep  order  and  is  alleged 
to  have  thrown  Sobiesti  through  a  door 
and  down  a  flight  of  stairs  when  the 
latter  became  boisterous.  Sobiesti  was 
found  dead  in  his  bed  by  his  wife  yes- 
terday. A  coroner's  physician  dis- 
covered that  his  skull  had  been  frac- 
tured. 

15.  Ottawa,  Ont.,  Sept.  16.  —  A  pe- 
culiar airship  accident  occurred  at  the 
Ottawa  exhibition  to-day,  when  Avisr 
tor  Nasar  of  St.  Louis  attempted  a 
flight  with  a  dirigible  airship.  The  pro- 
peller became  caught  in  an  electric 
light  wire  and  the  ascent  was  checked. 
The  crowd,  seeing  the  trouble,  rushed 
to  catch  the  falling  dirigible. 

The  propeller  had  stripped  the  isola- 
tion off  the  electric  wire,  and  as  fast  as 
men  and  boys  touched  the  metal  frame- 
work of  the  balloon  they  formed  a  cur- 
rent with  the  earth  a(id  were  knocked 
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down.  Twenty  persons  were  thus 
made  helpless  in  less  than  a  minute. 
Four  of  these  were  so  badly  shocked 
and  burned  that  they  were  taken  to  a 
hospital.  One  of  them,  Edward  Kait- 
ting  of  Belleville,  died  on  the  way. 

This  evening,  when  a  second  flight 
was  attempted,  the  motor  on  Nasar's 
dirigible  refused  to  work  and  the  balloon 
was  carried  over  South  Ottawa.  While 
it  was  being  towed  back  to  the  exhibi- 
tion grounds  it  came  in  contact  with 
another  live  wire  and  the  airship  shot 
skyward,  a  mass  of  flames. 

Blazing  parts  of  the  machine  fell  on 
house  tops,  starting  half  a  dozen  small 
fires  which  were  quickly  extinguished. 
The  balloon,  valued  at  $6,000,  is  a 
total  loss.  Nasar  was  to  have  gone  from 
here  to  South  Bend,  and  thence  to  the 
Hudson-Fulton  celebration. 

16.  Frankfort,  Ky.,  Sept.  16.  —  Dur- 
ing an  ascension  last  evening  of  the 
Farseval  dirigible  balloon,  in  which 
Miss  Katherine  Wright,  sister  of  Orville 
Wright,  was  a  passenger,  a  boy  became 
entangled  in  the  loose  rigging  and  was 
carried  aloft,  swinging  head  downward 
by  the  legs.  The  ship  had  attained  an 
altitude  of  600  feet  before  the  pilot 
could  check  its  course  and  bring  it  back 
to  the  ground.  When  the  boy  was 
released  he  was  insensible. 

17.  Boston,  July  23,  1909.  — Be- 
cause, as  he  says,  he  was  angered  at  the 
taunts  of  a  crowd  of  boys  George  Will, 
fifty-four  years  of  age,  a  bricklayer, 
who  lives  at  92  Heath  street,  fired  two 
shots  out  of  the  window  of  his  home 
last  night  and  slightly  wounded  John 
McLaughlin,  eighteen  years  old,  of  876 
Harrison  avenue,  in  the  chest.  The 
first  shot  was  fired  from  a  rifle  and  the 
second  from  a  revolver,  it  is  said.  The 
injured  youth  was  not  of  the  gang  whp 
had  been  teasing  Will,  and  when  he 
heard  the  first  shot  he  ran  down  the 
street  with  a  friend,  to  whom  he  had 
been  talking.  A  crowd  gathered  and 
patrolmen  went  into  WilFs  home  and 
arrested  him.  He  admitted  that  he 
had  fired  the  shot-s. 

18.  Boston,  July  24,  1909.  — At 
Moor   Park,   Preston,   last  season   a 


cricket  ball  caused  the  death  of  a  non- 
player.  A  team  connected  with  one  of 
the  local  churches  was  practising  in  the 
park  when  Francis  Henry  Hogg,  a 
commercial  traveller  and  \ocsl  preacher, 
was  struck  on  the  head  by  a  ball  while 
conversing  with  a  friend. 

He  protested  that  he  was  not  hurt 
and  indeed  subsequently  took  part  in 
a  game.  On  the  following  day,  too,  he 
taught  as  usual  in  the  Sunday  school, 
but  on  the  Tuesday  following  he  be- 
came ill  and  died  from  the  effects  of  a 
clot  of  blood  on  the  brain. 

At  the  inquest  the  medical  testimony 
was  to  the  effect  that  death  was  prob- 
ably due  to  cerebral  effusion  caused  by 
the  blow  from  a  cricket  ball. 

19.  New  York,  Oct.  16,  1909.— 
With  her  nose  so  badly  broken  by  a 
blow  from  a  golf  ball  that  her  physicians 
are  not  yet  certain  that  they  can  pre- 
vent disfigurement.  Miss  Kitty  Mel- 
rose, an  English  actress,  connected 
with  **The  Dollar  Princess"  Company 
at  the  Elnickerbocker  Theatre,  was 
brought  from  Yonkers  to  this  city  yes- 
terday afternoon  in  an  automobile, 
under  the  influence  of  an  anesthetic, 
and  was  placed  under  the  caro  of  her 
physician,  Dr.  Clarence  Rice,  of  No. 
123  East  Nineteenth  street. 

The  accident  happened  on  the  links 
of  the  Dunwoodie  Country  Club,  in 
Yonkers,  where  Miss  Melrose  was  play- 
ing with  F.  Pope  Stamper,  one  of  the 
leading  men  in  ''The  Dollaf  Princess  " 
cast.  Mr.  Stamper,  who  is  known  as 
an  expert  golfer,  had  made  a  drive  and 
followed  it  with  another,  Miss  Mel- 
rose standing  about  forty  feet  to  his 
right.  The  ball  was  "sliced,''  shooting 
off  at  a  sharp  angle  and,  by  reason  of 
its  rotation,  curving  in  its  course.  It 
struck  Miss  Melrose  on  the  side  of  the 
nose  with  terrific  force  and  so  injured 
that  organ  that  the  problem  of  restor- 
ing its  shape  is  one  of  great  difficulty. 

Miss  Melrose  was  taken  in  an  uncon- 
scious condition  to  the  dub  house. 

20.  Qidncy,  HI.,  Jan.  31.  —  A  mis- 
take .was  made  in  the  County  Court 
here  to-day  which  came  near-landing  a 
sane  man  in  the  Jacksonville  asylum 
and  liberating  an  insane  man.     Dr. 


PROBLEMS   FROM   CX7RRENT   NEWS   ITEMS 


911 


Hedricky  of  Golden,  sent  his  insane 
brother,  Charles  Hediick,  to  this  city 
for  the  purpose  of  having  the  County 
Court  inquire  into  his  mental  condition. 
Charles  Hedrick  was  sitting  among  the 
spectators  in  the  courtroom  while  a  jury 
was  being  impanelled.  After  the  jury 
had  been  sworn  Deputy  Sheriff 
Schaefer,  through  some  mistake  or  an- 
other, got  hold  of  a  man  named  Tom 
Nichol,  a  railway  engineer,  and,  be- 
lieving that  he  had  Hedrick,  asked  him 
to  take  the  insane  chair  in  front  of  the 
jury.  Nichol  did  not  realize  that  the 
deputy  had  made  a  mistake  and  was 
arranging  him  to  have  his  mental  con- 
dition examined,  but,  on  the  contrary, 
supposed  that  he  was  going  to  be  used 
as  a  juror  or  witness.  In  fact,  no  one 
DOticed  the  mistake,  and  while  the 
several  witnesses  were  testifying  to  the 
condition  of  Hedrick,  who  was  sitting 
among  the  spectators,  all  eyes  were 
turned  on  Nichol. 

Sam  Woods,  who  was  a  candidate  for 
Congress  at  the  last  election,  happened 
into  the  court-room  during  the  inquisi- 
tion and,  glancing  at  Nichol,  remarked: 
"Why,  anybody  can  see  that  he  is 
insane.'' 

When  the  evidence  was  all  in,  Judge 
Epler  asked  the  jiuymen  if  they  wished 
to  ask  the  defendant  any  questions. 
The  jurors  replied  in  the  negative  and 
then  retired,  returning  with  a  verdict 
of  insanity.  Deputy  Schaefer  then 
asked  Nichol,  who  had  not  yet  discov- 
ered that  he  had  been  arraigned  in  Hed- 
rick's  place,  to  accompany  him  down 
stairs.  Nichol,  thinking  that  he  was 
going  to  be  of  some  assistance  to 
the  deputy,  promptly  consented.  On 
reaching  the  basement  and  seeing  the 
jail  bars,  Nichol  asked  what  was 
wanted  of  him.  Noticing  that  the 
deputy  gave  him  an  evasive  reply, 
Nichol  realized  for  the  first  time  that 
he  was  being  mistaken  for  Hedrick. 
He  refused  to  go  any  farther,  and,  while 
the  deputy  was  trying  to  persuade  him 
to  go  with  him,  Sheriff  Roth  came  upon 
the  scene.  Nichol  tried  to  explain 
things,  but  the  more  he  tried  to  con- 
vince them  that  he  was  Nichol,  the 
more  the  officers  believed  him  to  be 
Hedrick.  The  two  officers  took  Nichol 
along  by  force,  telling  him  that  they 


would  have  a  nice  game  of  seven-up 
together,  and  then  they  would  take  a 
pleasant  ride  to  Jacksonville.  Once  in 
jail  Nichol  was  asked  to  take  off  his 
overcoat,  and  just  about  this  time,  as 
he  afterward  told  it,  the  thought  struck 
him  that  maybe  he  was  actually  in- 
sane and  that  his  relatives  had  him 
taken  into  custody  by  the  officers. 
But  he  said  that  he  could  not  reason  it 
out  along  that  line  very  weU,  and  he 
came  to  the  conclusion  that  the  last  ray 
of  hope  was  in  some  papers  he  had  in 
his  pocket.  He  presented  the  papers  to 
the  officers;  and  in  another  instant  the 
deputy  was  bounding  up  -the  stairs  in- 
quiring for  Charles  Jledrick,  whom  he 
found  stiU  seated  in  the  audience  where 
he  had  been  an  interested  spectator  of 
his  own  inquisition.  The  officers  of- 
fered Nichol  all  sorts  of  apologies  and 
begged  him  not  to  say  anything  about 
the  occurrence  to  any  one;  but  after 
Nichol  had  gained  his  liberty  the 
story  was  too  good  to  keep,  and  before 
dark  it  was  the  talk  of  the  town. 

21.  Cindnnatif  O.,  October  11.  — 
Charles  Kingston,  Second  Infantry, 
official  telegrapher  at  Fort  Thomas, 
Ky.,  received  yesterday  the  full  voltage 
of  the  post's  electric  plant.  Some  per- 
son unknown  attached  an  electric  light 
wire  to  a  steel  chair  in  the  telegraph 
room.  When  Kingston  returned  to  the 
room  from  luncheon,  he  took  his  place 
in  the  chair  and  received  the  full  force 
of  the  current.  His  cries  attracted  the 
attention  of  other  soldiers,  who  rescued 
him  from  his  perilous  position. 

Kingston  was  frightfully  burned  and 
at  the  hospital  last  night,  it  was  said 
his  recovery  was  doubtful. 

22.  Philaddphiay  Jan.  10.  — Albert 
Lindsay  was  frightened  to  death  and 
two  men  were  severely  burned  by  an 
explosion  of  molten  metal  in  the  fin- 
ishing plant  at  Baldwin's  locomotive 
works  to-day. 

23.  Chicago,  —  \^^lliam  Matthaus 
brought  suit  against  the  Wisconsin 
Theatre  Company  for  the  loss  of  his 
horse,  which  took  fright  at  a  procession 
headed  by  a  Scottish  piper  in  full  blast. 
The  plaintiff  alleged  that  the  diaboUcal 
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noise  emitted  by  the  doodlesack  caused 
his  $125  horse  to  rear  and  plunge  and 
drop  dead.  He  also  alleged  that  a  bag- 
pipe was  not  a  musical  instrument, 
but  was  invented  by  Highland  cattle 
thieves  for  the  express  purpose  of  stam- 
peding the  herds  which  they  desired  to 
steal. 

The  foreman  of  the  jury  knew  his 
business.  He  told  the  members  that 
"kein  musick"  came  from  a  "dudel- 
sack";  that  "der  erhabener  Vogner 
traegt  no  dudelsack."  He  insisted 
"Zum  Teufel  mit  dudelsacke,"  '*Zum 
Teufel  mit  der  Pfeifer  I "  And  the  jury 
responded  "Du  hast  recht,"  and  forth- 
with gave  a  verdict  for  the  plaintifif  in 
these  words:    We,  the  jury,  find: 

1.  That  the  doodlesack  is  not  a 
musical  instrument. 

2.  That  the  said  horse,  being  of  a 
nervous  temperament,  was  scared  to 
death  by  an  unearthly  noise  made  by 
a  band  with  the  aforesaid  doodlesack. 

3.  That  the  plaintiff  shall  recover 
from  the  defendants  for  said  horse  the 
sum  of  $125. 

24.  Chicago,  Oct.  20,  1909.  — Par 
trolman  Michael  W.  DriscoU  of  the 
West  Chicago  avenue  station  submitted 
a  novel  claim  of  $60  yesterday  to  the 
finance  committee.  According  to  his 
letter,  he  was  sent  on  Aug.  22  to  sup- 
press a  crap  game  in  an  alley  near 
Huron  street  and  Ashland  avenue. 
When  he  was  within  100  feet  of  the 
game  some  one  yelled  "jiggers*/  and 
the  fifteen  men  and  boys  ran.  The 
policeman  threw  his  club,  but  did  not 
intend  to  injure  anyone.  The  club 
struck  a  rock  and  bounced,  striking 
Roy  Aim,  1357  Fairfield  avenue,  in  the 
mouth.  A  dentist  and  a  doctor  were 
required  to  fix  his  teeth  and  lip  and  the 
parents  insisted  upon  the  policeman 
paying  the  $60  bill  for  medical  aid. 

25.  Chicago,  Nov.  23,  1906.  —  Anna 
Held  is  indignant  because  Marshall 
Field  &  Co.  have  made  it  appear  that 
she  buys  her  gowns,  stockings,  and 
bathing  suits  in  Chicago  instead  of 
in  Paris.  Not  only  is  she  indignant, 
but  she  feels  that  her  reputation  has 
sufiFered  to  the  extent  of  $50,000,  for 
which  amount  she  filed  suit  in  the 


Superior  Court  yesterday  against  Mar- 
shall Field  <&  Co.  C.  0.  Swanson,  at- 
torney in  the  credit  department  of 
Field's  retail  store,  also  is  named  in 
Anna's  suit.  In  the  declaration  filed 
by  her  attorneys,  Bulkley,  Gray  k 
Moore,  Mme.  Held  avers  that  Mar- 
shall Field  <&  Co.  and  Attorney  Swan- 
son  with  malicious  intent  caused  to  be 
circulated  reports  which  reflect  upon 
her  "good  name,  reputation,  and 
credit.*'  The  suit  is  an  outgrowth  of 
the  attachment  suit  filed  by  Marshall 
Field  &  Co.  against  Florence  Ziegfeld, 
Jr.,  Anna  Held's  husband,  for  $3,549, 
alleged  to  be  due  on  a  bill  for  hats, 
gowns,  and  bathing  suits  bought  in 
1903.  Anna  declares  that  she  was  not 
served  with  a  writ  of  attachment  and 
that  she  had  nothing  to  do  with  the 
purchase  of  the  articles  named. 

"Zis  ees  a  vere  great  outrage,"  said 
Miss  Held  last  evening.  "I  have  ne- 
ever  bought  any  of  my  clothes  from 
Marshall  Field.  I  would  not  zink  of 
such  a  zing.  I  buy  all  my  clothes  in 
Paree,  as  e-very  one  knows.  Zis  ees  a 
vere  bad  zing  against  my  good  name 
and  I  could  do  nozing  else  than  file  suit 
for  damages.'' 

26.  Boston,  —  Snap  shots  by  the 
man  with  the  kodak  are  not  allowed  in 
Mt.  Auburn  or  Forest  Hills  ceme- 
teries, except  in  cases  where  the  in- 
terests of  art,  the  public  or  lot  owners 
are  involved.  In  both  cemeteries  the 
will  of  the  owner  of  the  lot  is  paramount, 
and  an  order  from  him  to  any  person  to 
photograph  his  lot  or  monument,  so 
long  as  it  can  be  done  without  includ- 
ing any  other  lot  or  monument,  will  be 
recognized.  It  is  one  of  the  most 
strictly  enforced  rules  of  Mt.  Auburn 
Cemetery  that  no  one  shall  be  permitted 
to  take  photographs  of  any  monument 
without  the  permission  of  the  owner, 
but  in  Forest  Hills  it  is  different.  The 
law  excluding  persons  with  kodaks  is 
an  unwritten  one,  but  none  the  less 
vigorously  enforced.  The  representa- 
tive of  any  newspaper  or  art  journal 
whose  object  is  to  instruct  the  public 
with  illustrations  of  art  is  given  the 
widest  liberty  in  copying  monumental 
designs,  but  no  permit  is  given  to  maible 
workers  or  artists  whose  only  aim  is  to 
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get  the  ideas  of  others  for  their  own 
private  use,  to  make  designs  of  any- 
thing in  the  cemetery.  Of  course,  this 
does  not  apply  to  lot  owners,  whose 
rights  are  first  considered.  Cemetery 
superintendents  are  continually  ^called 
upon  to  enforce  this  rule,  and  officers 
of  the  corporations  are  frequently  ap- 
pealed to  to  permit  copies  of  monu- 
ments to  be  made  ia  the  interest  of 
marble-workers  who  wish  for  designs. 
But  all  such  applications  are  invari- 
ably refused,  no  matter  for  whom  the 
work  is  to  be  done. 

27.  ParUf  France.  —  In  a  recent 
novel  Georges  Ohnet  called  one  of  the 
products  which  his  principal  character 
placed  on  the  market,  ^'Abrictomne.'' 
He  was  not  aware  at  the  time  that  a 
liquor  of  that  name  actually  existed, 
but  its  manufacturer  promptly  brought 
an  action  for  damages.  The  Civil 
Tribunal  of  the  Seine  gave  its  decision 
against  the  novelist.  While  it  exon- 
erated M.  Ohnet  from  malicious  in- 
tent, it  held  that  ignorance  was  no 
excuse,  and  that  it  was  the  duty  of 
writers  to  satisfy  themselves  that 
products  to  which  they  intended  to 
refer  did  not  exist.  In  this  case,  added 
the  Court,  M.  Ohnet  could  easily  have 
consulted  the  Register  of  Trade  Marks. 
Consequently  the  Court  ordered  the 
passages  objected  to  to  be  erased  from 
the  book,  under  a  penalty  of  ten  francs 
a  copy,  while  the  plaintiff  was  awarded 
500  francs  damages,  and  the  right  to 
have  the  judgment  inserted  in  two 
newspapers. 

28.  Topeka,  Kan.,  Dec.  12.  —  J.  J. 
Miller,  editor  of  the  Santa  ¥6  Monitor^ 
will  test  in  the  Courts  the  rights  of  pas- 
sengers on'  railroad  trains  who  must 
spend  sleepless  nights  because  of  loud 
snoring.  Friday  night  Miller  was  a 
passenger  on  a  west-boimd  Santa  F^ 
traia  and  wanted  to  sleep.  Near  him 
was  Sheriff  Bills  of  Garden  City,  who 
kept  a  continual  snoring,  disturbing  all 
other  passengers  in  the  car.  Miller 
believes  the  Courts  will  protect  the  trav- 
elling public  against  men  who  snore,  and 
compel  railroad  and  sleeping  car  com- 
panies to  have  porters  awaken  the 
snorer  whea  he  be^sins  to  saw  the  air. 


29.  Chicago.  —  C.  J.  Hennessy,  of 
Sixty-first  street  and  Oglesby  avenue, 
became  involved  in  difficulties  at  the 
Van  Buren  street  station  of  the  Illinois 
Central  Road  Thursday  night  on  ac- 
count of  a  candy  revolver.  He  was 
smoking  on  the  platform  and  a  watch- 
man asked  him  to  move  to  another 
part  of  the  station.  Mr.  Hennessy  had 
a  piece  of  candy  shaped  Uke  a  revolver 
and  bound  w^th  tin  foil.  He  waved  the 
weapon  at  the  watchman  and  was 
threatened  with  arrest,  while  other 
passengers  hurriedly  sought  places  of 
safety.  He  explained  the  matter  by 
eating  the  revolver  and  escaped  arrest. 

30.  Muncie,  Ind.,  Dec.  24.  —  John 
Rudy,  a  well-known  young  dry-goods 
clerk  of  Yorktown,  is  a  raving  maniao 
to-day  as  the  result  of  a  practical  joke 
perpetrated  on  him  last  night  by  some 
friends.  A  party  of  young  men  went 
to  Canmiack  station  to  spend  the 
evening.  Some  members  of  the  crowd 
secured  the  services  of  a  stranger  to 
imitate  a  sheriff.  The  man  approached 
Rudy,  placed  his  hands  on  the  young 
man's  Moulders  and  read  an  imaginary 
warrant  that  charged  Rudy  with  steal- 
ing a  horse.  The  young  man  was  badly 
frightened  and  took  to  his  heels  for 
liberty.  He  ran  four  miles  to  his  home. 
He  was  exhausted  and  fell  into  his 
father's  arms  unconscious.  Soon  after- 
ward he  became  flighty  and  is  now  a 
raving  maniac.  He  imagines  a  gang 
of  Indians  is  chasing  him  and  it  has  re- 
quired a  half-dozen  men  to  manage  him 
all  day.  Participants  in  the  joke  wiU 
likely  be  arrested. 

31.  PariB,  France.  —  French  doctors 
have  been  attempting  to  find  a  remedy 
for  what  has  been  termed  "electric 
sunstroke,"  an  ailment  in  which  the 
trouble  arises  not  from  heat  so  much  as 
light.  This  peculiar  affection  frequently 
befalls  workmen  employed  in  melting 
metals  by  means  of  the  electric  process. 
It  appears  from  observations  made  at 
steel  and  iron  works  that  the  intense 
voltaic  arc  between  the  carbon  and  the 
metal  to  be  melted  emits  rays  which, 
even  at  a  distance  of  thirty  feet,  pro- 
duce a  painful,  hot,  pricking  sensation, 
like  that  of  a  bum  on  such  uncovered 
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portions  of  the  body  as  the  throat, 
face,  and,  more  especially,  forehead. 
The  skin  of  the  parts  affected  becomes 
either  oopper  colored  or  assmnes  a 
bronze  hue;  the  eyes,  in  spite  of  black 
glasses,  are  so  intensely  dazzled  as  to 
be  useless  for  some  minutes,  after  which 
anthopsia  (yellowvision)  sets  in.  Every- 
thing appears  saffron-colored,  the 
conjunctiva  are  inflamed,  and  there  is 
a  gritty  feeling  as  of  sand  under  the 
eyelids.  There  is  frequently  great  pain, 
also  sleeplessness,  and  in  some  cases, 
fever.  It  is  now  found  that  the  surest 
and  quickest  cure  for  this  affection  is 
perfect  rest  in  a  subdued  light.  Under 
these  conditions,  the  symptoms  subside, 
usually  in  a  few  days,  the  skin  of  the 
affected  part  peels,  and  the  patient  is 
restored  to  health. 

32.  New  York,  March  23.  — [Spe- 
cial.] —  James  Caulfield,  a  reporter  on 
a  Brooklyn  newspaper,  has  suddenly 
become  totally  blind  in  an  extraordin- 
ary manner.  He  lost  his  sight  ThuiB- 
day  afternoon  through  a  flash  of  light 
of  dazzling  intensity  from  a  trolley  wire 
of  the  Brooklyn  City  railroad  company. 
Caulfield  came  out  of  a  restaurant  on 
Fulton  street,  near  the  junction  of 
Adams  street,  and  stopped  on  the  side- 
walk to  light  a  cigar.  A  trolley  car  came 
rapidly  along  Fulton  street  on  its  way 
to  the  ferry.  When  nearly  opposite 
Caulfield  the  trolley  wheel  slipped  from 
the  wire.  There  came  a  vivid  flash. 
Caulfield  threw  his  head  back  with  a 
cry  of  pain.  ''Take  that  looking-glass 
from  my  eyes,"  he  exclaimed.  He  would 
have  fallen  but  for  John  Grady,  a  fel- 
low-employ4.  Grady  caught  Caulfield 
in  his  arms  and  as^sted  him  into  an 
office. 

Dr.  J.  0.  Raub  was  caUed  from  the 
Brookl3m  Eye  and  Ear  Infirmary,  in 
Livingston  street,  near  by.  After  a 
minute  examination  Professor  Raubsaid 
there  was  apparently  a  total  failure  of 
what  was  known  as  the  third  nerve  of 
Caulfield's  eye  to  respond  to  light  rays. 
The  oculist  advised  that  the  reporter 
be  taken  at  once  to  his  home,  and  kept 
in  a  dark  room  for  several  days  in  order 
that  the  optic  nerves  might  have  an 
opportunity  to  recover  from  the  paraly- 
sis into  which  they  had  been  thrown  by 


a  flash  from  the  trolley  car.  Caulfield 
was  in  a  dark  room  in  his  home  this  af- 
ternoon. He  said:  "I  am  still  troubled 
by  the  constant  pain  in  my  head.  All  I 
remember  is  that  I  was  standing  on  the 
sidewalk  on  Fulton  street,  opposite  the 
court-house,  lighting  a  cigar  when 
something  blinded  me.  I  was  severely 
shocked  as  though  I  had  been  struck 
by  a  flash  of  lightning." 

A  consultation  of  oculists  wiU  be  hdd 
to-morrow  over  Caulfield.  His  eyes 
will  be  partially  removed  in  order  to 
permit  of  a  thorough  examination.  The 
specialists  to-day  expressed  the  hope 
and  belief  that  the  reporter  would  even- 
tually recover  hw  sight. 

33.  Lob  Angdea,  —  Miss  Tessa  L. 
Kelso,  librarian  of  the  public  library  of 
Los  Angeles,  Cal.,  has  sued  Rev.  J.  W. 
Campbell,  of  that  city,  for  prasring  for 
her  in  public.  She  is  ia  most  worthy 
yotmg  woman,  but  recently  incurred 
the  enmity  of  a  few  people  by  advisiisg 
the  purchase  of  certain  books  for  the 
library.  The  offensive  prayer  was  as 
follows:  ''O,  Lord,  vouchsafe  thy  sav- 
ing grace  to  the  librarian  of  the  Los 
Angeles  city  library  and  cleanse  her 
from  all  sin  and  make  her  worthy  of  her 
office."  The  prayer  stirred  up  a  terri- 
fic oonmiotion  and  Miss  Kelso's  friends 
declared  it  to  be  slanderous.  So  she  de- 
noands  $5,000  for  the  defamation  of  her 
character  in  public. 

34.  Memphia,  Mo.,  Aug.  27. — 
Special  Telegram.  —  A  novd  lawsuit 
has  just  been  tried  before  Judge  Turner 
and  a  jury  in  the  Circuit  Court  here. 
In  1890  Nathaniel  S.  Coe,  son  of  Ed- 
ward M.  Coe  of  Know  County,  was 
killed  in  a  difficulty  at  a  schooUiouse. 
William  and  Jesse  Wright  were  accused 
and  Jesse  Wright  was  indicted,  tried, 
and  acquitted  of  the  charge.  Tliis  did 
not  satisfy  Edward  M.  Coe,  the  father. 
He  erected  a  monument  to  his  son  and 
had  engraved  upon  it  that  the  deceased 
came  to  his  death  by  violence  adminis- 
tered with  a  club  by  Jesse  and  William 
Wright.  William  Wri^t  sued  Mr.  Coe 
for  libel  for  the  inscription  on  the  monu- 
ment. The  trial  resulted  in  a  verdict 
for  $1,000  damages.  This  case  is  said 
by  lawyers  to  be  without  precedent 
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35.  Macombf  HI.  —  Some  montha 
ago  there  developed  a  morbid  enlarge- 
ment of  the  thsnroid  glands  on  the  front 
part  and  sides  of  the  neck  of  Mrs.  A.  T. 
Green.  The  disease  resulted  in  death. 
A.  T.  Green,  surviving  husband  of  de- 
ceased, has  brought  suit  against  the 
Macomb  Electric  Light  and  Gas  com- 
pany, for  damages,  fixing  the  amount 
at  $5,000.  The  suit  is  to  be  tried  at  the 
January  term  of  circuit  court. 

The  contention  of  plaintiff  will  be 
that  Mrs.  Green's  sickness  and  death 
was  caused  by  the  fright  occasioned  by 
the  burning  of  the  tank  of  oil  burned 
last  spring  at  the  premises  of  the  com- 
pany. The  fire  was  started  by  a  stroke 
of  lightning.  •  Mrs.  Green  then  resided 
on  the  same  block  and  was  greatly 
frightened.  The  claim  is  that  it  was 
grossly  careless  in  the  company  to  keep 
a  large  tank  of  crude  petroleum  on  its 
premises. 

Shenhan  &  Tunnicliffs  will  defend 
the  company.  Mr.  Green's  attorneys 
are  Schofield  &  McMahon  of  Carthage 
and  H.  C.  Agnew  of  Macomb. 

36.  New  York,  Sept.  13.  — Max 
Meyer  has  brought  suit  in  the  Supreme 
Court  to  recover  $10,000  damages  from 
the  United  States  Electrical  Supply 
Company.  Meyer  claims  he  lost  his 
whiskers  handling  their  X-ray  ma- 
chines. The  flesh  on  his  right  side  was 
also  cooked  by  currents  of  electricity, 
and  he  may  be  disfigured  for  life.  Last 
May  Meyer  was  employed  by  the  elec- 
trical company  to  exhibit  their  X-ray 
machines  at  Madison  Square  Garden. 
He  handled  the  machines  daily  before 
visitors  and  thought  he  knew  all  the 
electrical  currents  operating  the  X-ray. 
A  few  of  these  got  past  him,  however, 
and  operated  in  his  hair.  After  some 
ten  days  the  right  half  of  his  beard 
dropped  away,  together  with  his  right 
mustache.  His  hair,  too,  fell  out.  He 
felt  much  pain  in  his  right  side,  the  flesh 
of  which  was  shrivelling  up.  A  physi- 
cian told  him  he  was  being  slowly 
roasted  by  dectrical  currents  from  the 
machines.  Meyer  immediately  left  the 
employ  of  the  company.  He  charges 
them  now  with  not  having  warned  him  of 
the  peculiar  hair  removing  and  culinary 
properties  of  the  machines  and  with  not 


providing  him  with  proper  safeguards 
against  them. 

37.  New  York,  —  The  horse  which 
Andrew  Mack  rides  in  ''The  Last  of  the 
Rohans''  at  McVicker's  Theatre  has 
had  a  nimiber  of  curious  experiences  in 
the  course  of  its  theatrical  career.  The 
most  thrilling  was  on  the  occasion  of  its 
making  a  flying  leap  over  the  footlights 
during  a  performance  of  "The  Girl  I 
Left  Behind  Me"  at  the  Academy  of 
Music  in  New  York.  No  satisfactory 
explanation  of  its  action  has  ever  been 
vouchsafed.  One  woman  in  the  audi- 
ence was  so  badly  frightened  she  had 
nervous  prostration  for  a  year  and  sued 
the  manager  of  the  Academy  for  a  good 
round  sum  in  consequence. 

38.  New  York,  Oct.  10,  1909.  —  He 
was  perfectly  Innocent  when  he  strolled 
into  the  Equity  Term  of  the  Supreme 
Court,  Brooklyn,  yesterday  and  took  a 
chair  weU  forward  where  he  could  hear 
distinctly.  Judge  Marean  was  presiding 
in  an  action  brought  by  Mrs.  John  Caul- 
field  for  separation,  one  of  her  allega- 
tions being  that  her  husband  drank  too 
much.  Mrs.  Caulfield  was  on  the  stand 
and  testified  that  her  husband  often 
drank  a  pint  of  whiskey  before  breakfast. 

"Why,  that  is  ridiculous!"  exclaimed 
the  defendant's  lawyer.  "A  pint  of 
whiskey  before  breakfast  would  kill  a 
dog,  let  alone  a  man." 

"It  did  n't  seem  to  kill  him,"  replied 
Mrs.  Caulfield. 

Judge  Marean  just  then  was  studjdng 
the  face  of  the  man  at  the  defendant's 
table. 

"He  looks  like  a  drunkard,"  the 
Judge  said,  after  a  moment's  scrutiny. 

Counsel  for  the  defendant  again 
jumped  up  and  this  time  informed  Judge 
Marean  that  the  husband  was  not  in 
court.  The  innocent  man  arose  at  this 
moment  from  the  defendant's  chair,  red 
from  embarrassment. 

"I  hope  Your  Honor  is  not  referring 
to  me,"  he  said. 

There  was  a  general  laugh,  in  which 
the  Judge  and  the  victim  joined  as  well 
as  the  spectators. 

39.     New    York,   Oct.  4,    1909.— 
Constable  Louie  Blosher,  of  Hacken- 
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sack,  N.  J.,  is  distinguishable  from 
other  sleuths  of  that  fair  city  by  a 
hawklike  eye,  a  tin  star  and  a  neat  wit. 
Time  was  when  he  carried  a  pair  of 
handcuffs  in  a  convenient  pocket,  but 
that  time  stopped  last  ni^^t,  after  a 
misadventure  Ix>uie  had  on  a  trolley 
car.  Louie  —  everybody  in  Hoboken 
calls  him  that  —  boarded  a  Fort  Lee 
car  at  Leonia  on  his  way  to  get  a  male- 
factor who  had  been  disturbing  the 
Sabbath  calm  by  beating  his  wife. 
When  his  friend  Hill,  the  conductor, 
asked  Louie  for  his  fare  Louie  slipped 
out  his  handcuffs,  and,  playfully  shack- 
ling himself  to  Hill,  ssdd,  in  his  wittiest 
way,  that  now  Hill  would  have  to  cany 
him  whether  he  wanted  to  or  not. 
Everybody  in  the  car  screamed  at  tliis 
neat  quip.  Presently,  however,  the 
last  gurgle  having  died  away.  Hill  sug- 
gested that  he  would  like  to  get  out  of 
the  toils  and  Louie,  who  knows  when 
a  joke  has  gone  far  enough,  produced 
his  key  and  started  to  loose  the  fetters. 
The  key  was  the  right  key,  but  as 
Louie  turned  it  broke  off  short.  It  was 
then  six  o'clock  and  Hill  did  n't  go  off 
duty  until  eight.  Persons  who  took  the 
trouble  to  ride  on  the  car  for  the  next 
two  hours  said' they  think  Louie  is  cured 
of  practical  joking.  He  was  a  docile 
constable,  they  said,  when  at  half-past 
eight  a  mechanic  at  the  car  bams  filed 
him  loose  from  Hill,  and  the  same  wit- 
nesses declare  it  took  several  mechanics 
to  hold  HiU. 

40.  New  York,  March  9.  —  William 
Broadhurst  was  taken  into  custody 
yesterday  at  the  instance  of  his  wife 
as  he  was  about  to  launch  his  air  craft 
from  the  roof  of  his  Brooklyn  home. 
When  the  policemen  reached  the  roof 
Broadhurst  tried  to  enlist  their  aid  in 
the  launching  and  became  violent  when 
they  insisted  upon  his  returning  to  his 
apartment.  He  was  removed  to  a  hos- 
pital for  observation.  Broadhurst's 
wife  said  that  her  husband  had  quit 
work  and  spent  much  of  his  time  dur- 
ing the  past  six  months  in  tinkering 
with  the  flying  machine.  She  was 
awakened  early  to-day  by  his  pounding 
on  the  roof  and  found  him  preparing  for 
a  flight.  Failing  to  dissuade  him  from 
the  perilous  trip,  she  called  the  police. 


41.  Netff  Yarky  Dec.  7,  1895.  —  Ei- 
Detective  George  M.  Porteous,  of  the 
Chicago  police  force,  although  a  thief 
catcher  and  American  manager  of  the 
Bertillon  method  of  measuring  crim- 
inals for  their  future  detection,  object? 
to  being  descnbed  as  a  criminal  and 
posing  as  one  in  a  magazine  article. 
Consequently  he  has  instructed   Dc- 
lancey  NicoU  to  file  a  suit  against  John 
Brisbane  Walker,  editor  and  publisher 
of  the  Coamopolitanj  charging  him  with 
libel,  and  claiming  $50,000  damages. 
The  libel  claimed  emanated  from  an 
article  on  the  Bertillon  system  written 
for  the  Cosmopolitan  by  A.  F.  B.  Crof- 
ton,  in  which  the  ^T^ter,  illustrating 
his  article,  printed  an  excellent  picture 
of  Mr.  Porteous,  describing  it  as  that  of 
a  noted  criminal.    Mr.  Porteous  natur- 
ally objected  to  being  made  a  victim  of 
his  own  system,  hence  the  suit.    The 
complainant  says  he  had  photographs 
of  himself  taken  six  years  ago,  when  he 
took  up  the  business.    The  only  set  of 
them  which  passed  out  of  his  poesessioii 
were  the  ones  he  gave  his  friend,  Major 
McClaughry,  now  warden  of  the  Pon- 
tiac  reformatory^  in  niinoia.    Crofton, 
so  Porteous  alleges,  was  an  inmate  of 
that  institution,  and  obtained  the  pic- 
tures from   Warden   McClaughry  for 
use  in  his  article.    Mr.  Porteous  says 
his   consent   to   their  use  was  never 
gained.    He  alleges  that  he  has  been 
greatly  troubled  by  the  affair,  and  says 
that  he  may  at  any  time  be  taken  to 
police  headquarters  in  a  large  city  for 
the  purpose  of  identification  as  a  suspi- 
cious character.     He  alleges  that  the 
pictures  are  of  him,  and  that  the  state- 
ment that  the  likeness  is  that  of  a  noted 
criminal  is  sufficient  grounds  for  the 
libel.     He  does  not  allege  that  any 
malice  entered  into  Mr.  Walker's  part 
in  the  affair. 

42.  Chicago,  —  Seldom  in  the  course 
of  a  man's  life  does  it  happen  that  he  is 
forced  into  print  to  infonn  his  friends 
that  he  is  not  dead.  Yet  this  is  what 
happened  Harry  Dohlbrook  of  No.  190 
Emerson  avenue.  He  notified  the  world 
that  he  was  still  alive  by  inserting  the 
following  ''ad."  in  an  evening  paper: 

To  WHOM  IT  MAT  CONCERN:  I  hereby 
notify  my  friends  and  patrons  that  I 
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am  not  dead,  as  has  been  maliciously 
circulated.  Harrt  Dohlbrook,  man- 
ager Dohlbrook's  orchestra,  190  Emer- 
son avenue. 

Mr.  Dohlbrook  is  a  musician  and  for 
years  has  conducted  an  orchestra.  like 
all  men  to  whom  success  comes  Mr. 
Dohlbrook  had  enemies,  but  this  did 
not  greatly  trouble  him  at  first.  But 
one  day  the  conditions  changed.  Mr. 
Dohlbrook  met  a  man  on  the  street  who 
had  danced  many  a  time  to  his  music. 
Mr.  Dohlbrook,  when  he  saw  his  friend, 
hastened  toward  him  with  a  smile  of 
welcome  and  an  outstretched  hand. 
His  friend  stopped  like  a  man  who  had 
seen  a  spectre,  then  turned  and  fled. 
Mr.  Dohlbrook  wondered  what  there 
was  about  his  appearance  to  cause  such 
a  collapse.  He  met  several  more 
friends  that  day  and  all  of  them  avoided 
him.  This  state  of  things  lasted  for 
several  weeks  and  Mr.  Dohlbrook  grew 
more  and  more  mystified.  One  day  a 
friend  called  at  his  house  and  began 
offering  condolence  to  his  wife  for  the 
loss  of  her  husband.  The  man  who 
was  supposed  to  be  dead  began  to  in- 
vestigate and  found  that  an  enemy 
and  rival  in  the  orchestral  business  had 
spread  the  report  that  he  was  dead  in 
order  to  get  the  business  which  he  had 
established.  Since  Mr.  Dohlbrook 
published  his  ''ad."  he  has  been  kept 
busy  receiving  caUs  and  letters  from 
friends  and  patrons  who  wished  to  con- 
gratulate him  on  his  escape.  He  says 
that  his  business  has  suffered. 

43.  Boston.  —  From  now  on  until 
things  turn  green  in  the  woods  the  local 
forest  wardens  all  over  the  State  will 
sleep  with  one  eye  open.  Since  the  re- 
cent town  meetings  some  wardens  will 
be  able  to  rest  with  comparative  secur- 
ity in  the  knowledge  that  until  Dec.  1 
no  dangerous  fires  can  be  lawfully 
started  in  their  towns  without  their 
knowledge.  A  few  towns  have  been 
operating  for  several  years  under  this 
law;  which  requires  a  permit  from  the 
warden  before  starting  a  blaze  in  dan- 
gerous situations  in  the  open  during 
the  dry  season.  The  Legislature  has 
this  year  been  asked  to  enact  a  new 
chapter  which  will  make  whoever 
causes  a  fire  responsible  not  only  for 


the  damage  done,  but  also  for  the  cost 
of  extinguishing  it.  Under  existing 
law  the  person  who  allows  a  fire  to 
escape  from  his  premises  through  his 
negligence  is  liable  to  a  fine  of  $250, 
and  if  a  railroad  locomotive  starts  a  fire 
the  company  is  liable  in  damages. 

44.  EwmUm,  Oct.  2,  1909.  —  May 
Dennett,  an  operator  at  the  telephone 
exchange,  was  followed  last  Sunday 
night  at  10  o'clock  while  on  her  way 
home  from  work  and  terribly  fright- 
ened. Twice  the  man  asked  her  what 
time  it  was.  When  she  got  near  home 
she  screamed  and  broke  into  a  run  and 
the  man  sneaked  away. 

45.  EvamUm,  Oct.  2,  1909.  — A 
ridiculous  story  appeared  in  the  Chi- 
cago papers  this  week  to  the  effect  that 
the  detectives  on  the  Evanston  police 
force  are  to  be  armed  with  cameras  with 
which  they  will  get  snap  shots  of 
loafers,  mashers  and  suspicious  char- 
acters loitering  on  the  Evanston  street 
comers.  The  story  said  that  these 
pictures  would  form  a  rogues'  gallery 
for  the  use  of  the  detectives  in  their 
work.  The  police  say  that  the  story  is 
without  foundation.  In  the  first  place 
it  is  unlawful  to  take  a  man's  picture 
for  police  purposes  who  has  never  been 
convicted  of  crime.  Then  there  is  no 
occasion  for  such  work,  for  the  police 
would  arrest  loungers  and  mashers  on 
the  spot  if  Evanston  were  afilicted  with 
men  of  this  kind,  but  fortunately  there 
is  little  occasion  for  it« 

46.  WaskingUmy  Oct.  28.  —  A  prac- 
tical joke,  with  an  opossum  as  the  chief 
factor,  is  likely  to  get  some  prominent 
people  into  trouble  with  the  United 
States  government.  On  the  night  of 
Oct.  15  last  a  party  of  about  twenty- 
five  well-known  people  of  Leesville, 
La.,  placed  an  opossum  in  the  package 
bin  of  the  local  post-office.  The  next 
morning  the  postmaster's  subordinates 
opened  th$  bin  and  found  the  opossum. 
The  mail  in  the  bin  had  been  chewed 
to  fragments  by  the  animal.  The  names 
of  the  jokers  have  been  obtained  by  the 
department  and  action  against  them 
will  be  instituted  in  the  near  future. 
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47.  New  Orleans,  La.,  Jan.  28.  — 
A  remarkable  case  of  horses  driven  mad 
from  hunger  and  turning  teeth  upon  the 
living  flesh  of  each  other  was  reported 
to  the  Society  for  the  Prevention  of 
Cruelty  to  Animals  here  last  night. 
The  horses  were  locked  up  in  a  stable 
by  a  negro  and  left  for  days  without 
food  or  water.  When  found  dying  they 
had  gnawed  off  the  tails  and  torn  large 
pieces  of  flesh  from  the  bodies  of  each 
other. 

48.  Lynn,  Mass.  —  finding  some 
strychnine  pills  in  her  mother's  hand* 
bag  and  supposing  them  to  be  candy, 
two-year-old  Grace  Mabel  Mclntire, 
daughter  of  Mr.  and  Mrs.  Edward  Mc- 
Intire  of  Yarmouth,  Me.,  ate  the  pills 
to-day  and  died  within  half  an  hour. 
Mrs.  Mclntire  and  the  child  were  visit- 
ing Mis.  Mclntire's.  sister,  Mrs.  Sid- 
ney A.  Rich  on  Oakville  street,  Lynn. 
The  mother  is  an  invalid  and  had  been 
using  the  pills  for  her  illness. 

49.  Boston,  Mar.  28,  1909.  — Miss 
Winifred  Miller,  twenty  years  old,  of 
111  Dewey  street,  Worcester,  who  is 
visiting  in  Winthrop,  was  badly  in- 
jured Thursday  afternoon  by  bdng 
struck  by  a  fiJling  tree  on  Mermaid 
avenue.  Miss  Miller  sustained  a  broken 
ankle  and  bruises  about  the  body.  In 
company  with  Mrs.  Albert  N.  Chap- 
man, proprietor  of  the  New  Winthrop 
Hotel,  and  Miss  Alice  Mulliken,  Miss 
Miller  was  passing  the  estate  of  ex- 
Selectman  D.  M.  Bristo,  on  the  comer 
of  Shirley  street  and  Mermaid  avenue, 
when  a  tree  that  was  being  cut  down 
toppled  toward  the  street.  Mis.  Chap- 
man and  Miss  Miller  ran,  but  the  latter 
was  caught  by  the  descending  branches 
and  thrown  to  the  ground.  She  was 
removed  to  the  Metcalf  HospitaL 

50.  Paris,  France.  —  Li  1904  a  bal- 
loon named  Le  Touriste  came  down  in 
a  little  street  near  the  Bastille  and 
caused  a  terrific  explosion,  killing  a 
man  outright  and  injuring  several 
others.  The  courts  held  the  pilot  re- 
sponsible. In  Belgium  last  year  an 
aeronaut  saw  that  his  balloon  was  be- 
coming deflated;  he  tried  to  come  down 
in  a  little  wood,  but  instead  ali^^ted  in 


a  town;  the  natives  thou^t  they  ooiild 
be  of  service  and  so  seixed  the  drag- 
ropes,  despite  the  pilot's  protests. 
Down  came  the  balloon  into  a  narrow 
street.  The  aeronaut  was  forced  to  let 
out  the  gas,  which  penetrated  the 
houses;  at  a  window  of  one  of  them  a 
smoker  was  lighting  a  cigarette;  an  ex- 
plosion took  place  with  several  dead 
and  injured  as  the  result.  The  aero- 
naut was  held  responsible,  on  the 
ground  that  he  had  created  a  danger, 
but  the  question  was  very  delicate,  {or 
others  had  meddled  with  him. 

51.  Lynn,  Mass.  —  A  fire  on  the 
second  floor  of  the  John  H.  Cross  shoe 
factory  at  L3am,  alleged  to  have  been 
started  accidentally  by  Jos^h  Demarc 
of  Boston,  caused  twenty-five  giris  who 
were  working  in  the  finishing  room  on 
that  floor  yesterday  afternoon  to  staod- 
pede  and  resulted  in  a  slight  injury  to 
one  of  them.  Demarc,  while  cleaning 
a  brush  with  naphtha,  passed  the  satu- 
rated brush  near  a  lighted  gas  jet. 
The  brush  caught  fire.  He  let  it  faU 
from  his  hand  and  at  the  same  time 
upset  a  can  which  soon  became  a  run- 
ning line  €i  fire.  All  of  the  girls  got  to 
the  street  safely,  and  the  one  who  was 
injured,  Ida  Barslow,  would  not  have 
been  harmed  had  she  not  returned  to 
get  her  new  coat  which  was  hanging  in 
the  room.  One  of  her  arms  was  slightly 
burned.  Automatic  sprinklers  extin- 
guished the  fire.  The  damage  was 
1500. 

52.  BasUm,  —  A  jury  in  the  Supe- 
rior Criminal  Court  to<iay  before  Judge 
Sanderson  acquitted  ''Kid"  Burke, 
Jack  Mulkem,  Bartholomew  McNam- 
ara,  Thomas  Foley,  Willie  Riley, 
''Andy"  Bowen  and  James  Bums  on  a 
charge  of  assault  and  battery.  The  de- 
fendants appeared  in  a  sparring  exhi- 
bition at  the  Faneuil  Athletic  Chib  in 
Dorchester  avenue,  South  Boston, 
March  15,  and  subsequently  were  tried 
in  the  Distfict  Court  on  chai^ges  of 
assault  and  battery.  Judge  Fallon 
held  that  if  they  struck  each  other  they 
were  guilty  of  assault  and  battery.  He 
found  them  guilty  and  fined  eadk  $10. 
They  i^pealed.  The  defence  ocmtended 
that  the  mea  had  i^^peared  bef oie  a 
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private  club  and  gave  an  exhibition 
without  remuneration  or  reward.  They 
had  appeared  before  the  Boston  Ath- 
letic Association  and  the  Amory  Ath- 
letic Association,  which  were  conducted 
along  the  same  lines  as  the  Faneuil 
Athletic  Club.  The  men  had  no  ill  will 
or  intention  of  doing  bodily  harm  to 
each  other. 

53.  Lo8  Angeles,  'Dec,  17.  —  Roy 
Ejiabenshue,  the  aeronaut,  to-night 
''attacked"  Los  Angeles  in  his  airship 
and  demonstrated  how  easy  it  would  be 
for  a  hostile  air  craft  to  wreck  this  city 
or  any  other  in  the  country.  The 
''attagk"  was  made  in  the  dark.  The 
newspapers  had  announced  that  the 
attack  would  be  made  and  many  peo- 
ple were  on  the  streets  to  see  if  they 
could  catch  sight  of  the  invader.  Kna- 
benshue  was  armed  with  bombs  — 
paper  bags  full  of  confetti  —  which  he 
dropped  on  the  heads  of  the  thousands 
peering  through  the  darkness.  Only 
once  was  his  presence  made  known  be- 
fore the  bombs  were  exploded  on  the 
crowds  about  the  dty  hall.  That  was 
when  Knabenshue,  sailing  just  above 
the  tops  of  the  buildings  of  the  busi- 
ness part  of  the  town,  turned  a  minia- 
ture searchlight  on  the  crowd.  The 
dty  hall  was  Knabenshue's  objective 
point.  He  had  secured  permission 
from  the  police  depsirtment  to  attack 
the  building  as  an  experiment  and  to 
drop  the  bombs.  At  first  he  wanted  to 
drop  fireworks  bombs,  but  he  readily 
compromised  by  using  confetti  when 
the  fireworks  were  objected  to.  The 
start  from  Chutes  Park  was  made 
shortly  after  10  o'clock.  The  big  air- 
ship sailed  easily  away  and  was  lost  in 
the  darkness.  A  heavy  wind  was  blow- 
ing and  rain  was  threatening.  The 
darkness  made  the  night  an  ideal  one 
for  the  "attack."  About  twenty  min- 
utes after  the  start  was  made  the  first 
bomb  was  dropped  near  the  city  hall. 
Pedestrians  on  Broadway  were  amazed 
and  looked  to  see  whence  came  the  con- 
fetti. They  could  see  no  sign  of  the 
airship  and  in  a  few  minutes  another 
bomb  was  dropped.  After  "blowing 
up"  the  dty  haU  and  the  greater  part 
of  the  business  section  of  the  dty,  Kna- 
benshue  made  a  trip  about  the  resi- 


dence district,  travelling  in  all  upward 
of  dghteen  miles.  He  returned  to 
Chutes  Park  at  about  11.30  o'clock  and 
made  the  descent  easily. 

64.  SomerviUe,  N.  J.,  Nov.  10.  —  An 
interesting  legal  question  is  a  sequel  to- 
day of  the  autopsy  performed  last  night 
on  the  body  of  Robert 'Simpson,  the 
hypnotic  subject  whom  Arthur  Ever- 
ton,  a  hypnotist,  failed  to  restore  after 
placmg  him  in  a  trance.  The  autopsy 
disclosed  that  Simpson's  death  was  due 
to  a  ruptm%  of  the  aorta.  To  just  what 
measure  of  responsibility,  if  any,  Ever- 
ton  will  finally  be  held  by  the  law,  is  a 
question  which  is  puzzhng  the  legal 
experts. 

55.  PariSj  France.  —  Electrifying 
shop  wares  to  prevent  larceny  is  an 
ingenious  but  dangerous  invention.  A 
man  who  sells  live  snails  near  the  Paris 
Bourse  found  that  gourmets  in  passing 
frequently  "pinched"  a  handful  of 
them  and  disappeared.  He  had  a  bril- 
liant idea,  and  connected  the  wire  bas- 
kets in  which  the  snails  are  offered  for 
sale  with  an  electric  battery  in  his  shop. 
When  a  genuine  customer  came  along 
he  cut  off  the  current.  The  snails 
themselves  were  permanently  electri- 
fied without  apparent  harm.  Anyhow, 
they  did  not  object  audibly,  and  they 
seemed  just  as  good  to  eat  after  the 
treatment  as  before,  when  boiled  and 
seasoned.  But  a  party  of  schoolboys 
passed  the  shop  and  "pinched"  some 
of  them.  They  had  no  sooner  done  so 
than  they  set  up  howls  which  brought  a 
crowd.  Inquiring  bystanders  touched 
the  snails  also,  and  similarly  yelled. 
The  current  transmitted  a  shock  which 
made  the  shocked  persons  dance.  Hav- 
ing recovered,  they  danced  into  the  shop 
and  went  for  the  shopman.  Some  of 
them  were  dancing  upon  him  and  others 
were  wrecking  his  establishment  when 
the  police  came  and  rescued  him.  But 
he  wiU  be  summoned  for  having  elec- 
trified  snails  to  the  public  danger. 

66.  Hawi&ur(7,  Pa.,  May  23.  —  Three 
women  and  a  boy  plunged  through  the 
floor  of  a  second-story  room  in  the 
home  of  William  Kauffman  in  Center 
township  to-day  and  fell  on  the  dining- 
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room  table  below  at  a  time  when  the 
table  was  surrounded  by  guests.  One 
of  the  diners,  Mrs.  Elias  Balthasar, 
was  bending  over  the  table  at  the  time 
and  one  of  the  women  fell  on  her  neck, 
causing  probably  fatal  injuries.  Kauff- 
man's  little  daughter  had  just  been 
buried  and  the  funeral  party  returned 
to  his  house  for  dinner.  Pastor  D.  P. 
Derberich  and  a  dozen  others  were 
gathered  around  the  table.  A  number 
of  women  mourners  were  assembled 
upstairs.  There  was  an  old  trap  door 
in  the  dining-room  ceiling,  and  the 
weight  of  some  of  the  portly  mourners 
caused  it  to  give  way.  Those  who  fell 
through  were  Uttle  injured.  The  table- 
ware they  broke  filled  two  large  clothes 
baskets. 

57.  Chicagoy  Nov.  10,  1909.  — A 
tiger  in  the  Lincoln  Park  Zoo  roared 
so  suddenly  yesterday  afternoon  that 
Adolph  Woelker,  17  years  old,  1331 
North  Halsted  street,  who  had  been 
watching  it,  fell  over  unconscious. 
Woelker  had  approached  the  cage  to 
observe  the  feeding  of  the  animals. 
The  tiger  had  seized  a  bone  and  was 
gnawing  it,  when  it  suddenly  raised  its 
head  and  emitted  the  roar  that  so 
affected  the  youth.  Woelker  was  then 
taken  into  the  office  of  Animal-Keeper 
DeVry  and  there  was  revived. 

68.  Bostm,  Oct.  15,  1907.  —  An  in- 
teresting point  came  up  in  court  to-day 
involving  the  habihty  of  a  physician 
for  conveying  contagious  disease  from 
one  household  to  another  in  the  course 
of  his  daily  practice.  This  was  in  the 
case  of  J.  R.  Taylor,  administrator  of 
the  estate  of  W.  E.  Taylor,  vs.  E>r.  J. 
E.  Dorcey,  an  action  brought  to  recover 
$10,000  damages  for  the  allied  negli- 
gence of  the  defendant  in  bringing 
diphtheria  into  the  household  of  the 
plaintiff's  intestate,  thereby  causing  the 
death  of  the  child  of  the  plaintiff,  the 
physician  at  this  time  having  charge  of 
cases  of  this  kind,  which  the  plaintiff  al- 
leged had  not  been  reported  to  the 
Board  of  Health.  There  was  consid- 
erable contradictory  evidence  brought 
in,  but  the  judge  ruled  in  favor  of  the 
physician. 


59.  New  HaveUf  May  8.  —  Judge 
Wheeler  of  the  Superior  Court  handed 
down  a  decision  yesterday  in  the  "boo' ' 
case,  so  called,  in  which  Ethel  Barthol- 
omew, a  WaUingford  schoolgirl,  sued 
Charles  I.  Parmelee  for  $5000,  because 
he  frightened  her  one  night  last  fall  in 
a  dark  street  in  Wallingford,  and  in 
which  the  father  of  the  girl  sued  Mr. 
Parmelee  for  $5000  for  loss  of  ser- 
vices and  medical  attendance.  Judge 
Wheeler  awarded  Miss  Bartholomew 
$700  damages  and  her  father  $300. 
During  the  trial  Miss  Bartholomew,  on 
coming  face  to  face  with  Mr.  Parmelee, 
in  the  courtroom,  had  a  fit  of  h^'Steria 
and  passed  into  a  sort  of  trance,  which 
lasted  for  weeks  and  puzzled  the  lead- 
ing medical  experts  of  the  State.  Judge 
Wheeler  in  his  decision  says  "  the  de- 
fendant intended  to  frighten  the  girl, 
and  did  all  he  did  for  this  purpose.  He 
intended  nothing  more  than  a  practical 
joke.  He  did  not  intend  to  hurt  the 
plaintiff  or  her  companion.  ,  A  cause  of 
action  based  upon  fright  alone  would 
usually  be  apt  to  be  more  sentimental 
than  substantial,  more  fanciful  than 
real.  In  the  present  case  the  defend- 
ant intended  to  cause  mental  distress 
to  the  plaintiff,  and  for  the  consequences 
of  his  act  the  law  holds  him  liable 
whether  he  acted  in  foUy,  negligence  or 
in  wantonness." 

60.  Kalamazoo,  Mich.,  July  12.— 
Two  persons  were  probably  fatally  in- 
jured to-night  in  a  peculiar  accident 
that  befell  an  interurban  car  while 
running  thirty-five  miles  an  hour  two 
miles  south  of  Niles,  Mich.  The  car, 
well  filled,  struck  a  wagon  loaded  with 
wheat.  A  dozen  sacks  of  wheat  fell  from 
the  wagon  over  the  controller  and  buried 
the  motorman,  George  Hooe.  Peter 
Egan,  13  years  old.  who  was  riding  on 
the  wagon,  was  thrown  against  the 
front  footboard  of  the  car.  For  a 
moment  the  car  stopped,  and  then 
plunged  through  the  wreckage.  Mo- 
torman Hoos,  although  covered  by  the 
wheat,  managed  to  seize  the  boy  as 
the  car  sped  onward,  dragging  the  lad's 
feet  over  the  ties.  A  woman  jumped 
from  the  car,  but  escaped  serious  is- 
jiuy.  Dudley  Shibley,  an  attorney  of 
South  Bendy  whence  ike  car  was  bound, 
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broke  the  front  door  in  an  effort  to  shut 
off  the  motor  and  rescue  Hoos  and  the 
boy.  Before  he  was  able  to  remove  the 
wheat  the  conductor  stopped  the  car 
by  throwing  off  the  tioUey  pole  and 
applying  a  hand  brake  on  the  rear  plat- 
form. No  one  except  Egan  and  Hoos 
was  injured  severely. 

61.  Waahington,  May  18. —The 
fact  that  there  is  no  law  reposing  au- 
thority in  government  officers  to  pro- 
tect official  wireless  stations  during  the 
exchange  of  wireless  messages  is  giving 
a  great  deal  of  trouble  to  the  station  at 
the  Washington  navy  yard.  A  youth 
living  in  that  vicinity,  the  son  of  a 
policeman,  has  set  up  a  station  of  his 
own  and  takes  delight  in  interpolating 
messages  during  official  exchanges.  He 
has  represented  himself  to  be  at  distant 
naval  stations  or  at  sea  on  warships 
equipped  with  wireless  apparatus.  The 
local  police  authorities  were  appealed  to, 
but  said  they  had  not  the  power  to  in- 
terfere with  the  young  man's  experi- 
ments. 

62.  BosUm,  Dec.  13,  1909.  —  Three 
Italian  laborers  are  lying  at  the  Maiden 
Hospital  unconscious,  another  is  so 
excited  and  shaken  up  that  he  cannot 
speak,  as  the  result  of  an  explosion  of 
dynamite  in  the  Middlesex  Fells,  early 
this  afternoon,  near  the  end  of  the  re- 
cently constructed  electric  car  line. 
The  fotu*  men  were  digging  in  the  street 
and  it  is  thought  that  one  of  them,  who 
was  using  a  pickaxe,  struck  a  dynamite 
cap.  The  most  seriously  injured  man 
of  the  four  was  tljrown  twenty-five  feet 
and  the  others  shorter  distances.  The 
identity  of  the  men  has  not  been  ascer- 
tained, as  they  were  known  to  their 
employer,  Michael  McDonough,  only 
by  numbers.  At  a  late  hour  this  after- 
noon the  hospital  authorities  stated 
that  two  of  the  men  were  badly  in- 
jured and  did  not  give  much  hope  for 
their  recovery. 

63.  Omahay   Neb.,   December  6. — 
"  I  am  not  just  clear  as  to  whether  it 

was  assault  and  battery  or  assault  to 
do  great  bodily  harm,''  remarked  Judge 
Jacob  Levy,  ''but  I  will  issue  a  war- 


rant of  arrest  and  place  him  under  bond 
to  appear  a  week  hence,  and  in  the 
meantime  I  will  look  up  the  authori- 
ties and  find  out  just  what  crime  it  is  to 
compel  a  man  to  swallow  a  mouse." 
John  Sacra  secured  his  warrant  and 
George  Howan  was  arrested  on  a  charge 
of  assault.  The  two  men  in  the  case 
live  at  south  Omaha,  and  for  many 
years  they  were  friends.  However,  they 
fail  to  speak  now  as  they  pass,  and  all 
on  account  of  Howan  feeding  Sacra  a 
live  mouse  that  played  hide-and-seek  in 
Sacra's  intestines  until  it  was  smothered 
to  death.  Both  Sacra  and  Howan  are 
cattle  buyers  at  the  stockyards.  The 
other  day,  when  business  was  dull,  they 
were  loafing  in  the  Exchange  building. 
Sacra  sat  in  a  chair  and  fell  asleep.  As 
he  slept  his  mouth  opened.  Howan  ia 
a  practical  joker.  He  happened  to 
catch  a  live  mouse,  and,  showing  it  to 
some  of  the  bystanders,  remarked: 
"  See  me  make  John  eat  this."  Step- 
ping up  to  the  side  of  Sacra,  who  was 
sound  asleep  and  his  mouth  open  an 
inch  or  more,  he  dropped  the  mouse 
into  the  cavity,  at  the  same  time  grasp- 
ing the  victim's  nose.  This  act  forced 
Sacra  to  close  his  mouth  and  swallow. 
As  he  did  so  the  mouse  scrambled  about 
to  escape  and  presumably  concluding 
that  a  direct  route  was  down  Sacra's 
throat,  started  in  that  direction.  By 
this  time  Sacra  was  wide  awake  and 
fighting  mad.  He  was  told  that  he  had 
swallowed  a  mouse,  and  he  knew  that 
he  had  swallowed  something,  for  he 
could  feel  it  tearing  around  and  scratch- 
ing at  his  vitals.  Up  and  down  it  ran 
while  Sacra  danced  and  called  for  help. 
Finally  some  men  brought  him  a  glass 
of  liquor,  and,  swallowing  this,  the 
mouse  soon  ceased  its  antics  and  evi- 
dently died.  Howan  declared  that  the 
whole  thing  was  intended  as  a  joke, 
but  Sacra  insisted  that  he  could  not  see 
any  joke  in  a  man  eating  mice,  and 
proposed  to  have  revenge.  He  hur- 
ried to  the  office  of  Judge  Levy  and 
there  lodged  his  complaint,  demanding 
a  warrant.  He  was  referred  to  the  city 
prosecutor.  Attorney  Murphy,  who 
uded  him  and  who  mil  assist  the  judge 
in  determining  under  just  what  provi- 
sion the  swallowing  of  a  mouse  comes. 
Both  officials!  however,  are  inclined  to 
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the  opinion  that  if  Howan  is  guilty  at 
all  it  is  of  violating  the  pure  food  law. 

64.  Baton,  —  John  McAnulty,  a 
former  pupil  in  the  Hugh  O'Brien 
School,  lost  his  $3000  assault  case  in 
the  Superior  Court  yesterday  against 
Edwin  J.  Bealy  his  former  teacher.  The 
jury  returned  a  verdict  for  the  teacher. 
The  boy  claimed  that  Mr.  Beal  knocked 
him  down  and  knelt  on  his  chest  in  a 
dressing  room,  Nov.  27,  1906.  He  ad- 
mitted that  he  had  been  ordered  to  the 
dressing  room  for  misconduct  and  that 
he  had  resented  punishment  with  a 
rattan.  The  teacher  denied  any  as- 
sault and  said  that  if  the  boy  received 
any  injury  it  was  because  of  his  own  act 
in  resisting  the  usual  corporal  punish- 
ment. 

65.  BoaUm,  Dec.  13,  1909.  — While 
working  in  the  subway  in  Main  street, 
Cambridge,  near  Portland  street,  this 
morning,  Thomas  Donoghue,  fifty-six 
years  of  age,  of  31  Vineyard  street, 
Cambridge,  was  struck  on  the  head  by 
a  pickaxe.  When  taken  to  the  Cam- 
bridge Relief  Hospital  Donoghue  was 
able  to  walk  upstairs  to  the  operating 
room,  with  assistance.  An  operation 
was  performed,  but  it  is  not  yet  known 
whether  the  injury  was  of  such  a  nature 
as  to  be  fatal.  Donoghue,  who  was  em- 
ployed by  the  city  of  Cambridge,  was  at 
work  with  several  other  men  among  the 
waterpipes  of  the  new  subway  when  a 
pickaxe  in  the  hands  of  a  fellow-work- 
man acddentally  struck  him  on  the 
head. 

66.  Boston  (Letter  to  a  motor-car 
maker,  from  a  customer).  —  One  of  my 
drivers  had  a  bad  axident  three  or  four 
weeks  ago  withe  my  turing  car  which  I 
ben  demonstrating  with  and  also  yust  it 
as  a  Livre  He  struck  a  gudsis  dog  with 
one  hand  only  on  the  stiring  wheel,  with 
the  Oder  hand  he  moshend  how  Du  you 
Du  to  the  passing  Partis,  and  also  had 
to  watch  the  Dog  on  the  oderside  of  the 
car.  The  car  was  going  at  a  spid  of  20 
To  25  miles  pr  auer  wen  he  struk  the 
Dog,  and  it  noket  his  stiring  well  out 
of  his  hand,  and  the  car  turned  ^  way 
round  and  tumd  a  sumersold  glir 
over  and  kam  back  on  its  wells,  with 
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four^pasaengera  in  it,  It  shook  the  pas- 
enger  up  pude  bad,  but  did  not  get 
hurt  very  badm  only  the  dreyver  got 
the  vorst  of  it  —  he  broke  his  sholder 
blad  and  also  had  his  hip  out  of  joint, 
and  now  I  want  to  tel  you  in  wat  shap 
the  car  was  in,  wen  I  hired  of  it.  I 
thout  the  best  thing  for  me  to  du  is  to 
get  a  lumber  wagon  and  go  out  der  and 
tro  it  in  a  dubel  wagon  box,  but  with 
asurpris  I  exsament  the  car  and  found 
the  engine  in  running  order  and  in  fakt 
noting  brok  only  some  it  was  bend  up 
pude  bad,  but  the  only  thing  I  baf  to 
get  new  is  the  2  stubs  for  the  front  wells, 
the  (X)  croe  in  the  stiring  wel  and  the 
one  peas  of  wood  dat  hold  the  door  dosd 
on  the  right  side,  and  also  2  wells.  It 
struk  so  hard  dat  some  of  the  spoks  are 
crakt  witch  maks  the  wells  wabd.  Der- 
for  I  wud  lick  to  no  wad  it  wud  cost  me 
if  I  wud  send  dem  2  wells  in  and  haf 
dem  rifeld  with  new  spoks  and  den 
pandet  the  same  as  de  wer,  and  also  lat 
me  no  wader  I  ken  get  dis  peas  of  wood 
dat  holds  the  dor  on  the  ri^t  side  of  the 
car  pandet  to  match  the  car. 

67.  Boston,  Jan.  11,  1910.  —  Robert 
H.  Stevenson  of  357  Beacon  street  was 
injured  in  a  runaway  accident  at  noon 
to-day.  Mr.  Stevenson  was  driving 
along  Commonwealth  avenue,  near 
Granby  street,  when  a  passing  auto- 
mobile frightened  his  horse  and  the 
animal  became  unmanageable.  The 
carriage  was  overturned  and  Mr.  Stev- 
enson was  thrown  to  the  street. 

When  the  carriage  upset,  the  horse 
freed  itself  from  it  and  bolted. 
The  animal  had  not  gone  far  before  it 
ran  into  a  coal  team' and  received  in- 
juries so  severe  as  to  need  treatment  at 
a  nearby  veterinary  hospital  in  Cum- 
mington  street.  Mr.  Stevenson  waa 
taken  to  his  home  and  placed  under  the 
care  of  a  physician. 

68.  PUtslmrg,  Jan.  11,  1910.  —  Wil- 
liam Porter  of  McEeesport  narrowly 
escaped  having  his  throat  cut  by  John 
Robinson,  a  barber  who  went  insane 
while  shaving  him  in  McKeesport  last 
night.  Robinson  had  cut  Porter  several 
times  on  the  neck  and  Porter  be<9ane 
nervous  and  bounded  from  the  chair. 

Robinson  locked  the  door  to  the  bar- 
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ber  shop  and  chased  PorUr  about  the 
place,  finally  catching  him  by  his  hair. 
He  was  about  to  draw  the  razor  across 
Porter's  throat  when  a  policeman  hear- 
ing Porter's  screams  for  help  broke  in 
the  door  of  the  place. 

69.  iV«w  y/)rfc,  Jan.  22, 1910.  —  Pep. 
haps  nothing  has  done  so  much  to  win 
sympathy  for  the  girls  in  New  York  as 
the  way  their  pickets  have  been  treated 
by  the  police,  and  apparently  by  the 
magistrates.  A  picket  in  a  strike  is  a 
man,  or,  in  this  case,  a  girl,  who  goes  to 
the  doors  of  a  factory  at  opening  and 
closing  time,  and  talks  with,  the  scab 
operators,  trying  to  dissuade  them  from 
work.  Provided  the  picket  does  not  lay 
hands  on  the  worker,  nor  use  abusive 
language,  nor  obstruct  the  sidewalk, 
it  has  been  decided  in  this  State  that  he 
is  doing  nothing  illegal.  The  girl  pickets 
have  been  carefully  instructed  how  to 
act,  and  apparently  they  have  tried  to 
live  up  to  their  instructions  under  great 
provocation.  These  are  the  rules  given 
to  them: 

Don't  walk  in  groups  of  more  than 
two  or  three. 

Don't  stand  in  front  of  the  shop; 
walk  up  and  down  the  block. 

Don't  stop  the  person  you  wish  to 
talk  to;  walk  alongside  of  him. 

Don't  get  excited  and  shout  when 
you  are  talking. 

Don't  put  your  hand  on  the  person 
you  are  speaking  to.  Don't  touch  his 
sleeve  or  button.  This  may  be  con- 
strued as  a  "  technical  assault." 

Don't  call  anyone  '^scab"  or  use 
abusive  language  of  any  kind. 

Plead,  persuade,  appeal,  but  do  not 
threaten. 

If  a  policeman  arrest  you  and  you 
are  sure  that  you  have  committed  no 
offence,  take  down  his  nmnber  and  give 
it  to  your  union  officers.  . 

70.  Philadelphia,  Dec.  28. —  Ber- 
nard H.  Bail,  second  vice-president  and 
general  frei^t  traffic  manager  of  the 
Philadelphia  and  Reading  Railway 
company  became  violently  demented 
to-day  in  his  office  in  the  Reading  Ter- 
minal, the  company's  big  office  build- 
ing, and  after  a  struggle  was  removed 
to  a  hospital  for  the  insane.   No  infor- 


mation has  been  given  out  at  the  Read- 
ing offices,  but  it  is  believed  that  over- 
work was  the  cause  of  Mr.  Bail's  break- 
down. 

71.  San  Antonio f  Texas,  Jan.  13, 
1910.  —  After  confinement  in  the  Texas 
Insane  asylum  for  the  last  twelve  years, 
and  deprivation  of  his  interest  in  a  for- 
tune of  $350,000,  W.  J.  Browne  has 
been  released  after  an  examination  in 
the  county  court.  The  testimony  shows 
that  Browne  was  illegallyrestrained  and 
ordered  his  release  from  the  asylum. 
Browne  testified  that  he  was  beguiled 
into  the  asylum  by  a  promise  that  he 
would  be  taken  to  his  wife,  from  whom 
he  had  been  separated. 

72.  Boston,  Feb.  1,  1910.  —  Several 
of  the  recommendations  made  by  the 
State  forester,  Frank  W.  Rane,  for  new 
legislation,  were  taken  up  this  mommg 
by  the  Committee  on  Agriculture.  Fire 
balloons  came  in  for  discussion  in  this 
connection.  They  are  a  source  of  dan- 
ger to  the  forests,  as  well  as  to  other 
property,  because  they  set  fire  where 
they  land.  Since  their  course  through 
the  air  is  beyond  the  control  of  any- 
body, subject  whoUy  to  the  wind,  no 
one  can  tell  where  they  will  land,  and 
they  may  land  where  fire  will  do  much 
damage.  After  this  matter  came  to 
public  notice  many  persons  wrote  to  the 
State  forester  about  it,  he  told  the  com- 
mittee, and  emphasized  the  danger  that 
exists.  As  many  as  nine  fire  balloons 
landed  within  a  hundred  yards  of  a  farm 
in  Worcester  last  Fourth  of  July.  Reg- 
ulations are  suggested.  One  suggestion 
is  that  they  shall  not  be  sent  up  without 
a  permit  from  the  fire  warden,  and  the 
owner  should  he  held  responsible  for 
any  fire  damages  which  they  may  cause. 
Representative  Gardner  of  the  com- 
mittee asked  if  the  general  public  would 
suffer  if  fire  balloons  were  prohibited. 

73.  Bay  City,  Mich.,  Feb.  4,  1910. 
—  Ernest  Cameron,  auditor  for  the 
state  department  of  public  instruction, 
had  the  surprise  of  his  life  when  he 
reached  the  farm  home  of  the  treasurer 
of  district  No.  4  in  Williams  township. 

Upon  the  auditor's  demand  to  see  his 
books  and  mon^  Treasurer  George 
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Forater  leaped  into  a  buggy,  whipped 
his  horse  into  a  gallop  and  disappeared. 
He  returned  with  his  brother-in-law, 
both  armed.  With  his  hands  held  high 
above  his  head,  they  marched  the  audi- 
tor into  the  house,  and  the  treasurer's 
wife  was  then  directed  to  count  the 
district  funds,  under  the  eyes  of  the  vis- 
itor  and  his  guards. 

"  I  was  not  satisfied  with  his  creden- 
tials and  thought  he  might  be  a  robber,'' 
said  Forster,  explaining  the  episode. 

74.  Chicoffo.  —  State  Representa- 
tive P.  J.  Sullivan,  867  North  Franklin 
street,  received  a  ''black  hand"  letter 
yesterday,  demanding  that  he  place 
$5,000  on  the  Chicago  avenue  bridge 
at  North  Halsted  street  and  West  Chi- 
cago avenue  to-morrow  night  at  11 
o'clock. 

The  letter,  printed  in  lead  pencil,  was 
not  the  work  of  an  Italian,  Mr.  Sullivan 
says.  He  considers  it  a  joke  and  has 
not  reported  it  to  the  police.  The  letter 
reads  as  follows: 

"Friend  Sullivan:  —  Bring  $5,000 
to  Chicago  avenue  bridge  and  Halsted 
Wednesday,  Feb.  16,  1910.  Don't  fail 
or  we  will  kill  you,  like  others.  Time, 
11  o'clock  p.  m. 

"Black  Hani>'." 

"I  '11  be  too  busy  to  leave  the  money 
there  Wednesday  night,"  said  Mr.  Sul- 
Uvan,  who  left  Chicago  for  Springfield 
last  night.  "But  I  may  go  aroimd 
Thursday  if  I  feel  weU." 

75.  Boston,  —  James  Fuhrman  was 
fined  $15  in  the  Cambridge  District 
Court  to-day  on  complaint  of  the  Mas- 
sachusetts Society  for  the  Prevention 
of  Cruelty  to  Animals.  He  was  charged 
with  not  properly  taking  care  of  two 
horses  in  his  stable  at  41  Federal  street, 
and  when  one  of  the  witnesses  stated 
that  there  were  no  windows  in  the  bam 
Fuhrman  jumped  up  and  said  that  he 
had  had  to  board  up  his  windows  to 
prevent  one  of  the  witnesses  who  had 
testified  against  him  from  stealing  his 
chickens.  He  then  pointed  to  a  man 
who  was  sitting  in  the  room.  The  latter 
said  that  he  would  prosecute  Fuhrman 
for  thus  slandering  him.  Judge  Wal- 
oott  stopped  the  quarrel  and  said  that 


he  was  not  considering  the  theft  of 
chickens,  but  cruelty  to  horses. 

Witnesses  for  the  society  said  that 
Fuhrman's  bam  was  not  heated  and 
that  sometimes  there  was  snow  in  the 
stalls  two  or  three  inches  deep.  They 
also  claimed  that  he  did  not  give  the 
animals  enough  to  eat.  Fuhrman  ap- 
pealed. 

76.  Chicago.  — When  M.  McNa- 
mara  strolled  nonchalantly  throu^ 
what  he  thought  was  a  door  in  Albert 
Pick  &  Co.'s  establishment  at  201  Ran- 
dolph street  to-day  he  was  surprised  to 
see  the  occupants  of  thestore  rush  to  the 
street  and  call  for  the  police.  He  was 
more  surprised  to  find  himself  sprawling 
on  the  sidewalk  and  to  see  Pohceman 
Nicholas  Quirk  mshing  to  his  rescue. 

McNamara  rose,  brushed  the  dirt  off 
his  clothes  and  asked  whether  it  was  an 
explosion  or  merely  a  noon  diversion 
by  the  employees  of  Pick  &  Co.  "  I 
simply  walked  through  a  door,"  he 
said,  mystified.  "  What 's  the  answer?" 

"It  wasn't  a  door,"  explained  the 
policeman.  "It  was  a  plate  glaas  win- 
dow.   You  made  a  mistake." 

"I  surely  did,"  said  McNamara, 
starting  homeward.  He  is  a  saloon- 
keeper at  210  East  Thirty-seventh 
street,  and  until  his  experience  to-day 
he  thought  he  knew  plate  glass  when 
he  saw  it.  The  first  report  received  by 
the  potice  stated  that  there  was  a  panic 
in  the  Pick  establishment.  There  was, 
for  a  short  time. 

77.  Cedar  Grove,  N.  J.,  Jan.  30, 1910. 
— Justice  of  the  Peace  Kammelhor  be- 
lieves he  holds  title  to  his  property 
here  from  the  center  of  the  earth  to  the 
center  of  the  solar  system.  Hearing 
that  a  neighbor  had  built  an  aeroplane, 
the  "squire"  to-day  posted  this  notice: 
"  All  aviators  are  hereby  warned  not  to 
fly  their  machines  over  this  property 
imder  penalty  of  imprisonment." 

78.  Chicago,  —  George  Bender,  a 
wealthy  South  Chicago  department 
store  owner,  was  held  to  have  been  re- 
sponsible for  two  years'  insanity  in  the 
life  of  Mrs.  Mary  L.  Thurston  when  a 
jury  in  Judge  BaJl's  zooms  in  the  Supe- 
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rior  Court  3reeteTday  awarded  Mrs 
Thurston  $10,000  damages  against  him. 

Mrs.  Thurston  brought  suit  on  the 
ground  that  threats  made  by  Bender 
in  1905  caused  her  to  become  a  victim 
of  aphasia.  Then,  she  charges,  he  con- 
spired with  Attorney  Frederick  Brown 
and  her  husband,  Joel  P.  Thurston,  to 
force  her  to  sue  for  divorce. 

She  obtained  a  divorce  in  March, 
1905.  At  the  trial  before  Judge  Ball 
she  declared  she  had  no  recollection  of 
having  testified  at  the  hearing  at  which 
she  obtained  the  decree. 

The  threat  she  accused  Bender  of 
having  made  was  that  imless  she  con- 
sented to  obtain  a  divorce  a  negro  would 
be  hired  to  defame  her. 

79.  Boston,  Feb.  24,  1910.  —  Gov- 
ernor Draper  has  approved  the  major- 
ity report  of  the  court  of  inquiry  ap- 
pointed last  June  to  consider  the  action 
of  Colonel  Lombard  of  the  Coast  Artil- 
lery Corps,  in  copyrighting  pamphlets 
of  instruction  for  which  the  State  had 
made  an  appropriation.  The  court  was 
headed  by  General  William  A.  Pew,  Jr., 
and,  in  the  majority  report,  it  finds  that 
Colonel  Lombard  had  no  right  to  copy- 
right the  pamphlets.  The  court,  how- 
ever, reconunends  that  no  further  action 
be  taken  and  that  there  be  no  court- 
martial. 

The  pamphlets  were  planned  by 
Colonel  Nutter,  commander  of  the 
corps,  and  Colonel  Lombard  was  desig- 
nated president  of  the  board  appointed 
to  prepare  them.  Three  pamphlets 
were  published  by  the  corps,  when  it 
was  f  oimd  that  the  work  was  too  expen- 
sive for  it  alone  and  an  appropriation  of 
$2500  was  secured  from  the  State.  The 
fourth  and  fifth  pamphlets  Colonel 
Lombard  copyrighted  in  his  own  name. 
The  plates  to  illustrate  the  work  were 
prepared  by  a  company  of  which  Col- 
onel Lombard  is  manager,  but  the  court 
finds  no  impropriety  in  this  directio 

80.  New  York  (American  Architect, 
Vol.  XLIII,  No.  952,  Mar.  24,  1894). 
—  A.  is  a  diamond  merchant.  A  yel- 
low light  makes  it  impossible  to  judge 
the  quality  of  a  diamond.  G.  owns  the 
building  opposite  A.'s  store  in  a  narrow 
street.    G.'s  building-front  is  painted 


yellow.  The  building  thus  reflects  a 
yellow  light  into  A.'s  store.  A.  has 
offered  to  pay  the  cost  of  painting  G.'s 
building  a  different  color;  but  G.  re- 
fuses.   Has  A.  any  redress? 

81.  Oskkosh,  Wis.,  Jan.  31.  — A 
week  ago  the  city  authorities  secretly 
purchased  an  acre  of  land  in  the  town 
of  Algoma  and  built  a  pest-house,  a 
substantial,  comfortable  dwelling.  The 
residents  of  the  town  discovered  its  use. 
A  committee  consisting  of  all  the  offi- 
cers came  to  the  city  demanding  its  re- 
moval and  threatening  its  destruction. 
They  were  refused.  To-day  a  tempo- 
rary injunction  was  served  upon  the  city 
forbidding  the  taking  to  the  pesthouse 
of  any  person  suffering  from  contagious 
diseases.  It  will  be  argued  Feb.  4.  The 
city  authorities  are  hopeful  of  dissolving 
the  injunction,  but  the  city  will  have 
to  get  another  site,  as  in  all  probabiHty 
the  present  building  will  be  burned  or 
torn  down  by  the  enraged  farmers.  The 
building  is  located  on  a  prominent  cor- 
ner. Oshkosh  has  not  had  a  case  of 
smallpox  yet. 

82.  BiUmore,  N.  C.  —  Even  a  mil- 
lionaire has  his  trials.  George  Vander- 
bilt,  who  has  been  paying  out  $11,000 
a  month  down  at  Biltmore,  N.  C,  where 
his  magnificent  house  is  going  up, 
awoke  one  morning  to  find  himself  in 
very  much  the  same  position  as  was 
Ahab  of  old,  when  he  set  his  heart  on 
his  neighbor's  vineyard,  says  an  ex- 
change. George  Vanderbilt  had  set  his 
heart  on  his  neighbor's  six  acres  of  land. 
They  were  not  fruitful  and  particularly 
fair,  but  they  lay  between  ground  that 
he  had  already  purchased,  and  these 
six  acres  he  determined  to  add  to  his 
large  property.  But,  you  know  the 
old  adage,  "  Man  proposes,"  etc.,  and 
George  Vanderbilt  felt  the  truth  of  it 
to  his  sorrow.  The  worthy  owner  of 
the  six  acres  was  approached.  It  was 
poor  land,  yielding  little  or  nothing 
which  he  could  not  have  sold  for  $50 
under  ordinary  circumstances.  But 
when  George  Vanderbilt  desired  it  its 
value  immediately  rose.  Ten  thousand 
dollars  was  the  modest  sum  which  was 
put  upon  it.  Mr.  Vanderbilt  said  he 
would  pay  $6,000  —  a  pretty  penny 
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for  that  land;  but  the  offer  was  refused. 
He  was  then  offered  $7,000,  but  this 
was  also  spumed.  The  next  offer  was 
still  more  munificent.  The  owner  pos- 
sessed a  team  of  oxen  with  which  he 
worked  his  farm,  and  Vanderbilt  now 
raised  his  offer  to  $7,500,  and,  as  an 
additional  inducement,  offered  to  em- 
ploy the  man  and  his  team  for  $3  a  day 
until  his  house  should  have  been  com- 
pleted and  after  tiiat  to  buy  the  team 
for  $300.  He  also  agreed  to  give  regu- 
lar employment  to  the  man's  daughter. 
But,  no;  it  was  all  in  rain.  Ten  thou- 
sand dollars  or  nothing.  This  obstinacy 
aroused  the  just  ire  of  the  millionaire 
and  he  proceeded  to  execute  swift  and 
righteous  vengeance  upon  the  obdurate 
farmer.  A  wall  seventy  feet  high  is  no  w 
building  about  the  six  acres.  When 
completed  it  will  be  painted  black,  so 
as  to  be  as  unobtrusive  as  possible.  Mr. 
Vanderbilt  will  also  proceed  to  draw 
'  the  water  of  a  well  which  supplies  the 
farm,  so  that  the  six  acres  will  be  prac- 
tically worthless.  Now  the  man  is 
offering  to  sell  at  any  of  the  prices 
named,  or  less,  but  Vanderbilt  declares 
that  he  would  not  take  it  for  $100. 

83.  Lafayette,  Ind.,  Oct.  1.  —  In  a 
stock  sale  at  the  Guy  Stockton  farm  a 
Jersey  cow,  an  apparently  docile  ani- 
mal, caused  a  panic. 

The  auctioneer  had  just  sold  the  cow 
to  the  high  bidder  for  $73,  when  the 
animal  made  a  lunge  into  the  crowd 
gathered  in  the  barnyard.  Dr.  T.  S. 
Motter,  who  was  standing  in  front  of 
the  cow,  was  knocked  down  and  his  leg 
cut,  and  Georgia,  the  twelve-year-old 
daughter  of  Mr.  Stockton,  received  a 
fractured  arm.  Frank  Baer,  who  had 
been  holding  the  cow,  was  thrown  from 
his  feet  and  bruised,  and  Smith  Mc- 
Clure,  Eli  Brodsky,  Jack  Brady  and 
several  others  who  were  in  the  animal's 
path,  were  knocked  down  and  trampled 
on.  In  a  moment  the  barnyard  was 
cleared,  the  spectators  seeking  refuge 
behind  sheds  and  trees.  The  cow  fled 
across  the  fields,  and  was  captured 
after  much  trouble. 

84.  Chicago,  Sept.  26,  1910.— Dr. 
Michael  Qoldenburg,  a  ph^'sician,  at 
447  East  Forty-fourth  streeti  and  Mr. 


Barber,  a  dty  employee,  whose  home 
is  at  2957  Wabash  avenue,  performed 
an  heroic  rescue  yesterday.  Thf y  were 
in  Mr.  Barber's  launch,  My  Pal,  accom- 
panied by  J.  C.  Thompson,  a  city  hall 
friend  of  the  yacht's  owner.  All  were 
looking  toward  shore  and  saw  a  fisher- 
man on  the  pier  at  slip  E  suddenly  fall 
on  the  planks,  writhing  in  a  fit.  His 
struggles  the  next  moment  had  thrown 
him  in  j^he  lake.  With  full  speed  ahead 
the  launch  was  turned  toward  where 
the  man  had  gone  down. 

Mr.  Barber  was  first  to  leap.  Diving; 
he  brought  the  fisherman  to  the  surface, 
but  battling  so  insanely  that  both 
faced  death.  Snapping,  biting,  strik- 
ing and  kicking,  the  maniac  was  pull- 
ing his  rescuer  down,  when  Dr.  Goldeo- 
burg,  who  had  closely  followed  Mr. 
Barber  into  the  water,  swam  up  from 
behind.  Both  tried  then  to  hold  the 
drowning  man,  but  he  tore  from  them 
and  sank.  Within  a  few  feet  of  the 
yacht  at  that  time  Dr.  Goldenburg 
swam  back  and  procured  from  Mr. 
Thompson  the  monkey  wrench.  Mean- 
while the  crazed  man  had  risen  again  to 
the  surface  and  again  was  struggling 
with  Barber,  sinking  his  teeth  in  his 
hand  as  Dr.  Goldenburg  reached 
them.  "  Knock  him  out,"  gasped  Mr. 
Barber,  and  Dr.  Goldenburg,  himself 
bitten  and  bruised,  dealt  the  blow 
that  rendered  the  maniac  unconscious. 
Then  the  two  with  a  few  strokes 
dragged  their  burden  to  the  yacht. 
They  were  pulled  over  the  thwarts  by 
Mr.  Thompson  and  all  speed  was  made 
for  shore,  Mr.  Barber  suffering  agonies 
from  his  hand  in  the  vice-like  jaws. 
On  shore  a  police  ambulance  from 
the  emergency  hospital  was  in  waiting, 
having  been  summoned  by  phone  by 
those  who  witnessed  the  stru^e.  One 
of  the  ambulance  physicians  dressed 
Mr.  Barber's  wounds  after  he  had  been 
released,  and  Dr.  Goldenbuig's  in- 
juries, and  the  man  who  had  been 
rescued  was  hurried  away.  At  the 
hospital  he.  continued  unconscious  and 
efforts  to  ascertain  his  identity  were 
unsuccessful.  EJia  attire  betokened  him 
a  fibsherman.  Physicians  diagnosed  the 
case  as  epilepey,  declaring  the  feat  of 
the  two  rescuers  remarkaJ)le  in  view 
of  the  violenoe  of  the  outbuxst  at- 
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tendant  upon  recurrent  insanity  of  that 
type. 

85.  Chicago,  Sept.  26, 1910.  —Yes- 
terday, at  McVicker's  Theatre,  after 
the  play,  Mrs.  Taylor  Greene  of  155 
Twenty-second  street,  New  York  City, 
was  found  unconscious  in  one  of  the 
seats  on  the  m^  floor  of  the  playhouse. 
Harry  Bachrach,  the  night  watchman, 
first  spread  a  report  that  a  woman  had 
died  in  her  seat  while  witnessing  the 
performance  of  "The  Third  Degree." 
The  police  were  notified,  and  a  police- 
man, followed  by  several  reporters, 
went  to  the  theatre.  They  found 
several  men,  one  of  whom  had  a  lantern, 
tr3ring  to  satisfy  themselves  as  to 
whether  the  woman  was  dead  or  merely 
was^in  a  faint.  Suddenly  the  woman 
straightened  up  in  her  seat,  stared 
vacantly  about  her,  and  in  a  low  voice 
said: "Oh,  those terribleeyesi"  "What 
eyes?"  asked  one  of  the  men.  "Why, 
the  eyes  of  that  terrible  man  I  saw  in 
the  play  —  the  detective,"  answered 
the  woman. 

"I  came  to  the  theatre  alone,"  said 
Mrs.  Greene,  still  staring  wildly  about 
her,  "and  all  I  remember  is  ihe  man 
with  the  terrible  eyes.  Please  take  me 
away  from  here." 

Mrs.  Greene  refused  to  be  taken  to 
a  hospital  by  the  police,  and  also  said 
there  was  no  need  to  call  a  doctor. 
She  was  taken  to  her  hotel  in  a  taxicab. 

86.  Chicago,  Sept.  26, 1910.  —  Mrs. 
Anne  Wright,  75  years  old,  4538  Union 
avenue,  died  at  her  home  yesterday 
from  injuries  sustained  Sept.  19,  when 
her  husband,  James  Wri^t,  60  years 
old,  drew  a  chair  from  beneath  her  as 
she  was  about  to  sit  down.  Wright  is 
being  held  pending  the  verdict  of  a 
coroner's  jury  at  an  inquest  this  morn- 
ing at  the  home  of  relatives,  849  West 
Fifty-fourth  street.  No  charge  has 
been  made  against  Wright.  The  action 
which  resulted  in  the  death  of  his  aged 
spouse  occurred,  according  to  the  po- 
lice, during  a  quarrel  between  them. 
Wright  is  said  to  have  been  intoxicated. 
Mrs.  Wright's  spine  and  right  hip  were 
injured  in  the  fall.  Wright  says  he  was 
joking. 


87.  New  York,  May  24,  1910.— 
James  M.  Ryan,  a  driver,  living  at 
Amsterdam  Avenue  and  125th  Street, 
walked  into  the  125th  Street  Police 
Station  last  night  and  announced  that 
accidentally  he  had  killed  a  friend.  Ryan 
expluned  that  on  Sunday  afternoon 
he  met  Patrick  Kershon  of  549  West 
125th  Street  and  James  Egan,  a  watch- 
man. Ryan  said  that  he  was  smoking 
a  clay  pipe,  which  Kershon  playfully 
knocked  out  of  his  mouth.  Ryan 
pushed  Kershon,  who  fell  and  struck  his 
head  on  the  curb.  He  was  taken  to  the 
J.  Hood  Wright  Hospital,  where  he 
said  that  he  had  fallen  accidentally. 
Early  yesterday  morning  Kershon  died, 
and  when  Ryan  heard  it  he  hastened 
to  the  police  station  to  see  if  he  was 
wanted. 

The  police  knew  nothing  of  the  mat- 
ter, but  after  Ryan  told  his  story  they 
locked  him  up  charged  with  homicide. 

88.  Boston,  May  25,  1910.  — Es- 
ther  Casey,  13  years  of  age,  of  Circuit 
street,  Roxbury,  lost  her  $10,000  per- 
sonal injury  suit  against  the  Norum- 
bega  Park  Company  for  injuries  from 
the  bite  of  a  bear  at  the  park  on  Aug. 
15,  1907,  Judge  White  in  the  fifth  jury 
court  having  directed  a  verdict  for  the 
defendant.  The  girl,  with  a  companion, 
visited  the  park  with  her  grandmother 
and  went  to  see  the  bears.  They  had 
some  peanuts  and  tossed  the  peanuts 
into  the  cage.  There  were  two  bears, 
a  big  and  a  little  bear,  in  the  cage,  and 
big  Bruno  monopolized  all  the  peanuts 
Esther,  taking  pity  on  the  little  bear, 
climbed  over  the  fence  and  began  feed- 
ing the  small  bear.  The  big  one  got 
envious  of  the  attention  shown  the 
little  bear,  and  imbedded  his  teeth  in 
her  arm.  Esther  testified  that  the  big 
bear  looked  so  tame  and  nice  that  she 
did  not  think  he  would  hurt  her,  though 
she  knew  people  should  not  go  over 
the  fence  outside  the  cage.  Her  com- 
panion thought  that  the  bear  had  eaten 
Esther.  At  least,  that  was  the  report 
she  made  to  Esther's  grandmother  when 
they  rejoined  each  other  after  the  tem- 
porary separation  at  the  park.  Recov- 
ery for  the  injury  was  sought  upon  the 
ground  that  the  bear  was  ferocious  and 
was  not  properly  guarded.    The  case 
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is  to  be  reported  by  Judge  White  to  the 
Supreme  Court  to  determine  whether 
the  defendant  can  be  held  liable  under 
the  circumstanoee. 

89.  Bosim,  July  25,  1910.  — The 
proceeding  brought  by  the  Templeton 
Village  Improvement  Society,  owner 
of  the  Templeton  Inn,  against  Julia  E. 
French,  seeking  an  injunction  to  re- 
strain the  defendant  from  keeping 
crowing  cocks  and  cackling  hens,  was 
amicably  adjusted  by  the  parties  at  a 
conference  in  an  ante-room  of  the  Equity 
Session  of  the  Superior  Court  today. 
The  defendant  agreed  to  remove  the 
hens  and  roosters  inmiediately  for  the 
remainder  of  the  season  that  the  hotel 
is  occupied  by  summer  guests,  and 
every  year  she  will  keep  them  away 
from  her  estate  between  May  1  and 
Nov.  1. 

Inunediate  action  by  the  Court  was 
asked,  because  by  July  15  every  room 
would  be  occupied,  and  if  no  decision 
was  made  by  that  time  about  thirty- 
five  rooms  would  be  tenantless.  He 
said  from  1.30  A.M.  to  7  A.M.  the 
noise  from  the  roosters  and  hens  was 
unbearable.  He  said  the  defendant 
kept  six  roosters  too  many. 

Mr.  French  said  he  appreciated  the 
work  done  by  the  complainant  in  build- 
ing the  inn,  yet  he  felt  that  his  sister 
had  rights.  She  was  at  her  present 
place  many  years  before  the  inn  was 
built,  and  she  had  some  sentiment  about 
the  place  and  the  hens  and  roosters. 
He  said  no  conmiunication  for  nego- 
tiations had  ever  been  made  to  her. 
At  the  end  of  an  hour  the  parties  had 
come  to  a  friendly  settlement  of  the 
case. 

90.  Topeka,  Kan.,  Aug.  24, 1910.  — 
Thirteen  vials  containing  tuberculosis 
and  diphtheria  germs  addressed  to  Dr. 
Sarah  A.  Greenfield,  bacteriologist  of 
the  State  Board  of  Health,  disappeared 
from  the  United  States  mails,  and  a 
search  for  them  resulted  in  finding  the 
vials,  open  and  empty,  in  Sa  alley  in 
the  west  part  of  the  city.  The  package 
containing  the  vials  was  taken  out  by 
the  postman,  but  was  lost  or  stolen 
before  he  delivered  it.  The  State 
Board  of  Health  declined  to  tell  exactly 


where  the  vials  were  found,  fearing  to 
rouse  the  neighbourhood.  There  were 
enough  germs  in  the  vials  to  depopu- 
late the  State,  but  the  Board  of  Health 
thinks  there  will  be  no  serious  results, 
as  the  broken  vials  were  found  where 
the  direct  rays  of  the  sun  ahone  on 
them. 

91.  New  York,  May  24,  19i0.— 
Hattie,  a  ferocious  leopard,  escaping 
from  her  cage  in  the  Central  Park  Zoo 
today,  caused  a  panic  among  100  wo- 
men and  children  who  fled  in  terror 
from  the  snarling  animal,  which 
crouched  for  a  spring  from  the  top  of 
a  high  cage.  The  doors  of  the  animal 
house  were  quickly  closed  and  Head 
Keeper  Synder,  armed  with  a  bag  and 
re-enforced  by  keepers  with  poles, 
tried  to  catch  the  animal.  The  leopard 
made  a  20-foot  leap  to  the  hippopota- 
mus tank  and  then  crawled  into  a 
comer.  The  hippo  merely  wiggled  its 
ears  in  contempt  of  the  visitor  and  the 
leopard  was  finally  cornered  and  bagged. 

92.  BosUmy  July  24,  1910.  — Sev- 
eral small  boys  hanged  Edward  Trainor, 
one  of  their  playmates,  Wednesday 
afternoon  while  playing  "train  robber." 
Trainor  was  the  one  who  did  the  "rob- 
bing'' and  the  ''train"  was  in  the  yard 
at  123  Bridge  street.  East  Cambridge. 
As  the  sport  of  being  robbed  grew 
stale  after  a  while  one  of  the  boys 
thought  of  lynching  the  "robber." 
Trainor  thought  the  plan  a  good  one. 
The  boys  put  a  rope  about  his  neck 
and  another  under  his  arms.  Two  up- 
right posts  and  a  crossbar,  used  at 
ordinary  times  to  suspend  the  clothes- 
line, formed  the  "gsdlows."  Trainor 
was  to  stand  on  a  stone,  but  he  slipped. 
The  rope  under  his  arms  was  broken 
and  Trainor  was  actually  hanging  by 
the  neck.  The  "lynchers"  became 
panicstricken  and  ran  out  of  the  yard 
calling  for  help.  Mrs.  Mary  Sullivan, 
who  lives  at  123  Bridge  street,  rushed 
out  of  the  house  with  a  table  knife  and 
cut  the  boy  down.'  He  was'unconsdous. 
A  doctor  was  called  and  the  boy  was 
removed  to  the  Massachusetts  Gen- 
eral Hospital.  Yesterday  his  condition 
was  much  improved  and  his  name  was 
not  on  the  dangerous  list.    Trainor  is 
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twelve  years  of  age  and  lives  at  165 
Bridge  street. 

93.  BmnsUm,  111.,  July  6,  1910.  — 
Last  Saturday  night  Mrs.  John  Ries, 
1500  Main  street,  about  10.30  o'clock 
heard  somebody  try  her  back  door 
softly.  It  made  Mrs.  Ries  nervous. 
Sunday  evening  at  about  the  same 
time  somebody  tried  the  same  door 
again.  Mrs.  Ries  was  alarmed.  Mon- 
day evening  at  10.30  some  mysterious 
person  tried  the  same  door  again. 
Mrs.  Ries  was  frightened.  Tuesday 
evening  at  the  same  ghastly  hour 
somebody  tried  the  same  door  again. 
Mrs.  Ries  was  terrified.  She  called  up 
the  police  station  and  informed  them 
of  her  strange  and  unwelcome  visitor 
and  asked  for  protection.  An  officer 
was  detailed  to  watch  Mrs.  Ries'  back 
door  from  10  o'clock  to  midnight,  and 
the  mysterious  visitations  ceased. 

94.  Adantaf  Ga. —  Judge  Foute,  of 
Atlanta,  Ga.,  holds  that  a  hypnotist 
is  responsible  for  the  acts  of  his  sub- 
jects. During  the  performance  at  a 
local  theatre,  the  subject  of  the  h3rpno- 
tist  imagined  he  was  a  monkey,  and 
grabbed  a  hat  off  a  man  in  the  audience 
and  bit  a  piece  out  of  it.  The  pro- 
fessor and  his  business  manager  re- 
fused to  make  good  the  cost  of  the  hat, 
and  the  hypnotist  was  prosecuted. 
The  charge  was  sustained  by  the  Court, 
and  the  hypnotist  was  bound  over. 

95.  Memphis,  Tenn.,  April  10,  1910. 
—  Losing  control  of  a  Curtiss  biplane, 
which  he  was  operating  at  a  height 
of  seventy-five  feet,  J.  C.  Mars  plunged 
downward  with  terrific  speed  into  the 
infield  of  the  aviation  course  here  late 
to-day,  alighting  on  top  of  a  seven- 
passenger  touring  car,  in  which  were 
seated  three  women  and  two  children. 
The  canopy  top  over  the  touring-car 
saved  the  lives  of  its  occupants,  only 
one  of  whom  was  slightly  injured. 
The  biplane,  smashed  into  bits,  caught 
Mars  under  the  wreckage,  but  he  es- 
caped with  no  injuries  worse  than  a 
badly  bruised  and  wrenched  knee  and 
a  slight  cut  on  his  chin. 

The  accident  brought  to  a  thrilling 
close  Memphis'  first  aviation  meet. 


96.  MUwaitkee,  Wis.,  March  25. 
—  Probably  the  most  unusual  and 
altogether  remarkable  action  at  law 
ever  instituted  in  the  Circuit  Court 
has  been  begun.  It  is  that  of  Joseph 
Schissler,  as  administrator  of  the  estate 
of  Henry  Plamm,  against  John  Bner, 
a  saloonkeeper  at  No.  1836  Fond  du 
Lac  avenue,  from  whom  he  seeks  to 
recover  $5,000  because  Plamm,  the 
plaintiff  asserts,  drank  so  tnuch  beer 
in  Brier's  saloon  as  to  kill  him.  It  is 
alleged  that  June  1,  1893,  Hermann 
Plamm  went  into  the  defendant's 
saloon  and  made  a  wager  with  Charles 
Buth  that  he  could  drink  fifteen  glasses 
of  beer  in  fifteen  minutes.  The  defend- 
ant was  to  furnish  the  beer.  At  the 
thirteenth  glass  Plamm  was  overcome. 
The  defendant  is  alleged  to  have  Ihen 
given  him  two  glasses  of  brandy,  after 
which  Plamm  expired. 

97.  New  York,  Sept.  4,  1900.— 
Mrs.  Charles  C.  Osborne,  wife  of  Dr. 
Charles  C.  Osborne,  and  well  known  on 
the  vaudeville  stage  as  Miss  Carol 
Birdsall,  figured  this  afternoon  in  an 
adventiu^  on  a  Broadway  cable  car 
which  for  a  few  minutes  endangered 
her  life,  and  but  for  the  prompt  action 
displayed  by  the  conductor  might  have 
resulted  more  seriously.  Mrs.  Osborne 
sat  beside  a  cigarette  smoker  on  the 
third  seat  from  the  rear  end  of  the  car, 
who,  when  he  finished  his  smoke,  tossed 
the  stump  of  the  cigarette,  as  he  sup- 
posed, on  the  floor  of  the  car.  Instead 
it  fell  on  the  folds  of  the  light  gown 
worn  by  Mrs.  Osborne,  where  it  lay 
and  smouldered  for  about  five  minutes, 
when  the  gown  began  to  blaze.  Mrs. 
Osborne  did  not  see  it,  but  the  con- 
ductor did,  and,  rushing  to  the  seat  oc- 
cupied by  the  young  woman,  he  tore 
off  the  burning  portion  of  the  dress. 
The  flames  ha4  spread  to  the  sleeve  of 
the  light  shirt  waist  she  wore,  and  the 
conductor  also  tore  the  shirt  waist 
partly  off.  Mrs.  Osborne,  when  she 
saw  the  flames,  screamed  and  was  taken 
from  the  car  in  a  fainting  condition. 
Her  left  arm  was  badly  burned.  The 
gentleman  who  had  been  smoking  the 
cigarette  engaged  a  cab  and  Mrs.  Os- 
borne was  taken  home,  accompanied  by 
a  lady  who  was  a  passenger  on  the  car. 
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98.  Pari8,  France.  —  Ever  since 
the  advent  of  the  aeroplane,  lawyers 
have  foreseen  that  aviation  is  likely  to 
have  far-reaching  efifects  on  the  legal 
system  of  various  countries.  Certain 
members  of  the  Paris  bar  have  already 
written  upon  the  subject,  and  now  we 
have  a  cause  for  hearing  before  the 
Seine  tribunal.  M.  Valet,  a  landed 
proprietor,  whose  property  is  near  the 
Aerodrome  de  Buc,  has  entered  an 
action  against  M.  Farman,  M.  Valet 
claiming  damages  on  the  ground  that 
Farman's  machines,  when  in  the  air, 
disturb  his  game,  and  damage  his  crops 
—  his  com  and  oats  not  reaching 
maturity. 

99.  Boston,  July  22,  1910. —  The 
home-made  "ball  and  chain"  with 
which,  it  is  alleged,  Charles  £.  Boothby 
of  Quincy  hoped  to  cure  his  eight-year- 
old  son's  habit  of  running  away  from 
home,  was  declared  a  harsh  and  un- 
necessarily severe  form  of  punishment 
by  Judge  Avery  of  the  Quincy  Court 
Wednesday,  and  Boothby,  who  has  been 
arrested  in  charge  of  assault  on  the  boy, 
was  fined  $25.  Mrs.  Boothby  was  dis- 
charged on  the  ground  that  she  had 
been  acting  under  the  direction  of  her 
husband.  Neighbors  of  Boothby,  who 
lives  at  47  Chestnut  street,  Quincy, 
complained  to  the  poUce  yesterday 
because  Boothby's  son  Charles,  eight 
years  of  age,  was  seen  hobbling  about 
in  shackles.  Inspector  McKay  went 
to  the  house  and  saw  through  a  screen 
door  that  the  youngster's  legs  were 
secured  with  a  brass  chain,  fastened  by 
wire.  He  was  refused  admittance  to 
the  house  by  Mrs.  Boothby,  who  stated 
that  if  the  boy  was  not  shackled  he 
would  run  away.  Mrs.  Boothby  re- 
fused to  remove  the  bonds,  so  he  re- 
turned to  have  a  warrant  issued  for 
Boothby's  arrest,  on  a  charge  of  assault 
on  the  boy. 

100.  Chicago,  Dec.  3,  1910.  —  Yes- 
terday a  fire  originated  in  the  lower 
flat  of  a  building  occupied  by  Paul 

.Pauer,  736  Rees  street.  Mrs.  Pauer 
had  left  the  house  to  go  to  the  grocery 
store,  leaving  the  three  little  children 
pla3ring  in  the  parlor.  While  the  wo- 
man was  away  fire  broke  out  and  was 


discovered  by  a  passing  pedestrian. 
The  man  endeavored  to  enter  the  flat, 
but  found  the  door  locked.  An  auto- 
matic lock,  SA  in  the  first  fire,  had 
barred  the  way  of  rescuens.  But  fire- 
men were  summoned  quickly,  the  door 
was  broken  in  and  a  rescue  efifected. 
Cowering  in  a  bedroom,  their  heads  and 
bodies  covered  with  quilts,  were  found 
the  three  children,  too  frightened  to 
move.  They  were  carried  to  the  street, 
where  they  recovered  their  spirits  suf- 
ficiently to  set  up  a  cry  for  their  mother. 

101.  Paterson,  N.  J.,  May  30.— 
Ulrich  H.  Frei  was  acquitted  yesterday 
of  the  charge  of  assaulting  Emile  Probst, 
a  weaver,  on  the  grounds  that  he  was 
mesmerized  by  his  victim.  During  the 
strike  Probst  spent  much  of  his  time 
in  the  saloon.  One  afternoon  th^  young 
men  quarreled.  Probst  saw  Frei  raise 
his  hand  as  if  to  strike.  Frei  testified 
yesterday  that  just  at  this  juncture 
Probst  jumped  from  his  chair  to  the 
counter  and,  grasping  a  club,  placed 
it  in  hb  (Frei's)  hand.  Then,  staring 
in  his  eyes,  commanded  him  to  strike. 
Frei  says  he  stood  immovable,  with 
the  stick  uplifted  in  his  hand  and  his 
eyes  riveted  on  Probst's  eyes,  which 
seemed  afire  with  anger  and  had  a 
fascinating  effect.  Frei  could  neither 
speak  nor  move.  "Strike,  I  tell  j'ou," 
shouted  Probst  in  a  loud  and  command- 
ing tone.  Frei  did  strike  then,  and 
Probst  fell  to  the  floor.  The  fall  broke 
the  influence,  and  Frei  was  prostrated 
for  half  an  hour  afterward.  The  court 
discharged  him,  apparently  believing 
Frei's  defense  was  honest.  Probst 
said  he  did  not  know  he  had  such  con- 
trol over  Frei.  He  had  merely  set  out 
to  cow  him  into  submission. 

102.  Buffalo,  N.  Y.,  Feb.  22.  —  The 
Phoenix  Fire  Insurance  Company  has 
been  given  a  judgment  in  the  Supreme 
Court  for  $15,159,  including  seven 
years'  interest,  against  the  New  Yoik 
Central  Railroad  Company.  The 
suit  was  the  outgrowth  of  the  burning 
of  the  plant  of  the  New  York  Car 
Wheel  Works  in  May,  1901.  It  was 
alleged  that  after  the  flames  had  been 
brought  under  control  a  train  of  the 
defendant   company   aeyered   several 
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lines  of  hoee,  saving  the  fire  such  an 
additional  start  that  much  damage 
was  done.    The  daim  was  for  $50,000. 

103.  WdUngUm,  Kan.,  Jan.  1, 1895. 
— Anderson  Gray  has  (>een  sentenced  to 
death  by  Judge  Burnett,  according  to 
the  verdict  of  the  jury  finding  him 
guilty  of  murder  in  the  first  degree  for 
the  killing  of  Thomas  Patton.  Thomas 
McDonald,  while  under  the  hypnotic 
influence  of  Gray,  did  the  killing,  but 
was  discharged  after  trial.  Gray  is  a 
well-to-do  farmer.  Patton  had  incurred 
his  enmity  and  Gray  hypnotized  Mc- 
Donald, instructed  him  how  and  when 
to  shoot  a  farm  hand,  and  while  the  lat- 
ter was  in  that  condition  compelled  him 
to  commit  the  murder.  On  Monday 
of  last  week  McDonald  was  placed  on 
trial.  The  case  lasted  the  entire  week 
and  was  intensely  interesting  because 
of  the  peculiar  defense  offered.  Judge 
Beekman,  for  his  chent,  freely  admit- 
ted the  crime,  and  made  no  attempt 
to  soften  its  atrocious  details.  He 
tried  the  case  strictly  on  the  theory 
that  McDonald  was  under  the  hyp- 
notic influence  of  Gray,  and  that  he 
had  no  control  over  his  own  actions. 
The  court  in  its  instructions  left  no 
dividing  line  between  a  verdict  of 
guilty  and  an  acceptance  of  the  theory 
of  hypnotism.  Tonight,  after  three 
hours'  deliberation,  the  jury  returned 
a  verdict  of  not  guilty,  and  the  remark- 
able spectacle  was  presented  of  a 
principal  who  was  innocent  and  an 
accessory  who  was  guilty.  It  was 
shown  that  Gray  wanted  Patton 
killed;  that  he  came  to  Wichita  and 
employed  MacDonald  to  go  to  his 
farm,  and  immediately  gained  a  com- 
plete mastery  over  MacDonald's  mind. 
After  a  few  days  he  conveyed  to  his 
subject  the  idea  that  Patton  was  his 
(MacDonald's)  mortal  enemy;  then  he 
gave  him  a  rifle,  took  him  to  a  secluded 
spot  near  a  road  leading  from  Patton's 
house,  and  told  him  to  shoot  Patton  on 
sight.  This  MacDonald  did.  Before 
his  death  Patton  implicated  Gray,  and 
the  latter  was  arrested. 

During  Gray's  absence,  MacDonald 
regained  control  of  himself,  and  the 
story  he  told,  corroborated,  as  it  was,  by 
otherBy  oonvieted  Gray  and  saved  his 


own  neck.  It  developed  that  Gray  had 
started  this  influence  over  others,  and 
that  he  had  in  this  way  made  a  pre- 
vious attempt  to  put  Patton  out  of  the 
way. 

The  sentence  imposed  upon  Gray  has 
attracted  great  attention  here  and  in  all 
the  cities  of  Kansas,  and  local  physicians 
are  discussing  the  j  ustness  of  the  verdict. 
It  is  held  by  most  members  of  the  legal 
fraternity  that  a  hypnotist  has  no 
power  to  influence  a  man  to  commit 
a  crime  which  is  repulsive  to  the  one 
controlled.  They  hold  that  if  a  man 
shrinks  from  committing  an  offence 
against  the  law  any  effort  of  the  hyp- 
notist to  force  him  to  do  the  act  will 
result  in  his  losing  power  over  the  sub- 
ject. For  this  reason  they  are  in- 
clined to  beheve  that  Gray  should  not 
have  been  convicted  on  the  theory  of 
hypnotic  influence. 

104.  Boston,  April  10,  1910.— 
Deer  Island  Jail  seemed  not  half  so 
dear  to  John  F.  Flanagan  as  his  hberty, 
as  he  thought  over  his  misfortunes 
this  noon  in  the  municipal  detention 
room  at  Eastern  wharf.  He  was  there 
with  about  fifteen  other  prisoners 
awaiting  the  arrival  of  the  municipal 
transport  Monitor,  which  was  to  take 
them  all  down  the  harbor,  Flanagan 
to  spend  the  best  six  months  of  the 
year  there  because  he  had  been  found 
guilty  in  the  Superior  Criminal  Court 
on  a  charge  of  picking  pockets.  So 
Flanagan  decided  to  leave  the  deten- 
tion room,  and  as  the  door  was  locked 
and  the  skylight  open  he  chose  to  go 
by  wav  of  the  skylight.  The  presump- 
tion is  that  a  human  ladder  was  formed 
among  the  prisoners,  and  that  Flanagan, 
being  the  top  rung,  had  no  difficulty 
in  making  his  exit.  Then  he  must  have 
dropped  from  the  roof  of  the  building 
to  the  street  and  made  off. 

105.  West  Superior,  Wis.,  Feb.  28.  — 
Judge  Vinje,  of  the  circuit  court,  to-day 
instructed  the  jury  in  the  case  of  Nels 
Dahlberg  v.  The  Northern  Pacific  Rail- 
road Company  to  return  a  verdict  for 
costs  in  favor  of  the  defendant.  The 
plaintiff  alleged  that  his  two  children 
lost  their  lives  through  the  carelessness 
of  the  railroad  company  m  blocking  a 
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street  Grossmg,  thua  preventing  the 
fire  department  from  getting  to  a  burn- 
ing house  where  the  children  were 
confined.  The  children  were  sick  in 
bed  at  the  time  the  fire  broke  out,  and, 
after  conmderable  delay,  were  rescued 
from  the  building.  They  died  soon 
afterward,  and  the  plaintiff  endeavored 
to  show  that  fire  and  smoke  caused 
their  death.  The  defendant's  attor- 
neys, in  arguing  the  motion  for  a  non- 
suit, set  up  the  claim  that  the  expert 
physicians,  in  testifying  that  death 
was  caused  from  the  untimely  arrival 
of  the  fire  apparatus,  indulged  in  guess 
work.  It  was  contended  that  the 
children  may  have  died  from  the  dis- 
ease with  which  they  were  suffering, 
or  from  the  effects  of  fire  and  smoke, 
even  had  the  department  arrived  at 
the  scene  without  delay. 

106.  Chicago,  Dec.  6.  1910.  —  The 
contents  of  a  cup  of  steaming  coffee 
hurled  in  the  face  of  Charles  Erickson 
stopped  his  attempt  to  caress  a  wait- 
ress in  the  restaurant  at  Townsend  and 
Locust  streets  yesterday  afternoon. 
Erickson  had  ordered  the  coffee,  and 
the  waitress,  Miss  Elizabeth  lindgren, 
was  about  to  serve  it  as  she  usually 
serves  it  to  customers  when  this  one's 
arm,  stealing  around  her  waist,  caused 
her  to  serve  it  a  la  Jack  Johnson. 
Erickson's  face  was  so  severely  burned 
that  an  ambulance  was  summoned  to 
take  him  to  his  home,  365  Sedgwick 
street,  Miss  Lindgren  declining  to 
prosecute  him.  He  is  25  years  old,  and 
iihe  police  say  he  was  intoxicated. 

107.  Birmingham,  Ala.,  March  23. 
—  William  Ingraham,  a  young  farmer, 
was  married  near  Evergreen  last  night. 
He  and  his  bride  were  serenaded  at 
midnight  by  a  band  of  villagers  with 
horse  fiddles,  horns,  and  tin  pans. 
Ingraham  became  incensed  at  the  joke 
and  rushed  out  of  his  house  with  an 
ax,  which  he  threw  into  the  crowd  of 
serenaders.  It  struck  a  small  boy 
named  James  Dixon  and  cut  his  spinal 
column  through.  The  boy  died  today. 
Ingraham  has  surrendered. 

108.  Paris,  France.  — The  Melun 
Correctional  Court  has,  says  the  Petit 


Journal,  delivered  judgment  in  the 
case  arising  out  of  the  shooting  accident 
which  happened  on  September  28  last, 
when  Mr.  Bruce  Joy,  an  English  sculp- 
tor, was  seriously  wounded  in  the  thi^ 
M.  Enmianuel  Siron,  Jr.,  who  shot 
Mr.  Joy,  has  been  sentenced  to  a  week 
imprisonment  and  16  fr.  fine.  Mr. 
Bruce  Joy  was  walking  in  the  Melun 
forest  in  September  at  about  eight 
o'clock  in  the  evening  when  he  wcs 
fired  upon  by  M.  Siron.  The  gun  wa? 
loaded  with  buckshot,  and  three  of 
these  shattered  the  artist's  thighbone. 
The  wound  inflicted  was  of  so  serious 
a  nature  that  Mr.  Joy  to-day  walks  with 
great  difficulty,  and  has  to  make  use 
of  crutches.  M.  Siron  stated  to  the 
Court  that  when  he  fired  he  thought 
he  was  shooting  at  a  stag.  Mr.  Joy 
carried  a  knapsack  on  his  back,  and 
this  catching  against  the  low  branches 
of  the  trees,  made  a  sound  similar  to 
the  rubbing  made  by  the  antlers  of  a 
stag.  The  prisoner  was  defended  by 
Me.  Villeneuve,  but  his  efforts  to  ob- 
tain an  acquittal  were  in  vain. 

109.  London,  Eng.,  Mar.  10,  1894. 
—  A  remaricable  accident  occurred  on 
a  piece  of  land  at  Poynton,  England, 
rented  by  the  Manchester  and  Salford 
Co-operative  Society  from  Lord  Vei^ 
non.  Under  the  superintendency  of 
Mr.  Bellies  the  land  was  being  plowed 
by  the  aid  of  a  couple  of  valuable 
horses,  owned  by  Mr.  Cottam,  of 
Norbury  Hall.  In  crossing  the  field 
the  horses  suddenly  disappeared,  snap- 
ping the  chain  traces  and  almost  drag- 
ging down  the  plow.  The  driver  was 
fortunately  on  foot* and  escaped  with 
his  life,  probably  owing  to  that  fact. 
The  pit  was  found  to  be  sixty-four  feet 
deep.  It  had  been  covered  over  for 
some  years  and  its  existence  forgotten. 

110.  Atchison,  Kan.,  July  8, 1910.  — 
A  wolf  almost  broke  up  a  woman's 
meeting  in  the  First  Baptist  diurch  here 
yesterday  afternoon.  Mrs.  Haggett, 
wife  of  the  minister,  was  in  an  ante- 
room preparing  lemonade  to  serve  to 
the  ladies  when  a  wolf  came  into  the 
rooms.  She  screamed  and  other  in>- 
men  hurried  to  her^  assistance  and 
chased  the  wolf  away.    The  church  is 
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only  two  blocks  from  the  main  busi- 
ness street,  and  it  is  believed  the  wolf 
escaped  from  some  one  who  was  rais- 
ing it  for  a  pet,  although  no  one  has 
reported  a  missing  wolf. 

XI 1.  Chicago,  May  23,  1907.  (Record- 
Herald  Despatch),  — 

LIFE  INSURANCE  CHIEFS  WHO 
FIGURE  IN  THE  COURTS  UNDER 
GRAVE   ACCUSATIONS. 

[Here  follow  photographs,  with  names 
underneath.] 

F.  A.  BuBNHAM.         J.  J.  Hagerman. 

New  York,  May  22.  —  John  R.  liege- 
man, who  to-day  pleaded  not  guilty  to 
indictments  charging  forgery  and  per- 
jury, and  Frederick  A.  Bumham,  whose 
trial  on  charges  of  grand  larceny  and 
forgery  has  been  postponed,  are  prom- 
inent insurance  men,  Hegeman  being 
president  of  the  Metropolitan  Life,  and 
Bumham  to-day  resigned  as  head  of 
the  Mutual  Reserve  Life  Company. 
Hegeman  is  a  native  of  this  city,  and 
is  63  years  old.  .  .  . 

May  24,  1907.  [RecardnHerald  Local 
Item.]  —  Through  a  mistake  the  pic- 
ture of  James  J.  Hagerman  appeared 
yesterday  morning  in  The  Record- 
Herald,  when  the  intention  was  to 
publish  the  picture  of  '^  John  R.  Hege- 
man," a  New  York  insurance  president, 
who  has  been  indicted  on  serious 
charges.  Of  course  Mr.  Hagerman  has 
no  connection  whatever  with  the  in- 
surance official  thus  involved,  or  with 
the  company  of  which  Hegeman  is  the 
head.  Mr.  Hagerman  is  a  distinguished 
citizen  of  Colorado.  .  .  .  Mr.  Hager- 
man also  has  engaged  in  extensive 
mining  operations,  and  in  general  has 
proved  himself  to  be  a  master  of  finan- 
cial and  engineering  ability. 

112.  Mansard,  Mar.  1,  1902.  — It 
is  said  that  a  patent  medicine  firm  has 
sued  a  newspaper  owner  for  omitting 
a  comma.  In  a  testimonial  sent  to  the 
proprietor  of  the  medicine,  the  comma 
was  left  out  when  printed  in  the  paper, 
greatly  altering  the  sense.  The 
sentence  ran:  ''I  am  now  quite  ciu^, 
after  having  been  at  death's  door 
through  taking  five  bottles  of  your 


remedy."     The  comma  should  have 
been  placed  after  the  word  ''door." 

113.  Chicago.  —  The  next  time  C. 
R.  Wilhelm  cleans  his  revolver  he  will 
take  all  the  cartridges  out  first  and  then 
look  again  to  make  siure  there  is  none 
left.  He  does  n't  care  to  come  so  near 
killing  little  girb  in  the  future  as  he 
came  near  killing  8-year-old  Laura 
Melican  yesterday.  The  child  lives  at 
64  North  State  street  and  Mr.  Wilhelm 
resides  across  the  way.  She  was  play- 
ing in  her  home  at  3  o'clock  when  a 
bullet  came  whizzing  through  the 
window  from  Wilhelm's  apartments,  on 
the  other  side  of  the  street.  It  had 
penetrated  two  panes  of  glass  and  trav- 
ersed such  a  distance  that  its  force 
was  well  spent.  Otherwise  it  would 
have  killed  the  child,  for  it  struck  her 
in  the  back,  just  below  the  shoulder. 

114.  Independent^,  Mo.  —  J.  P. 
Letherman,  a  telegraph  operator  of 
Independence,  was  fatally  shot  Satur- 
day night  by  Fred  Gibbs  during  an 
amateur  dramatic  performance  at  the 
opera  house  in  Lee's  Summit.  Both 
men  were  in  the  cast  of  the  play.  The 
shooting  was  accidental.  Gibbs,  who 
took  the  part  of  a  detective,  was  re- 
quired at  one  stage  of  the  drama  to 
^oot  at  Letherman,  who  was  acting 
the  villain  of  the  play.  A  property 
pistol  loaded  with  blank  cartridges 
was  provided  for  this  act.  At  the  right 
moment  Gibbs  rushed  behind  the  scenes 
for  his  pistol.  It  was  gone  from  its 
place,  but  Stage  Manager  Mott  of 
Independence  was  standing  there  and 
handed  him  a  loaded  revolver,  telling 
him  it  was  all  right.  Gibbs  leveled 
this  pistol  at  Letherman  and  shot  him 
in  the  forehead.  Letherman  died 
yesterday  morning  at  5.40  o'clock. 

115.  Evanston,  111.  —  Charles  Cam- 
eron's spite  agcdnst  Conductor  M.  C. 
Schmidt  of  the  Chicago  &  Milwaukee 
Electric  line  cost  him  110  and  costs 
last  Saturday  when  he  threw  a  stone 
at  Schmidt  and  struck  Motorman 
Charles  Brace. 

The  performance  took  place  at  Cen- 
tral street,  just  as  the  car  Schmidt  and 
Brace  were  operating  pulled  out  of  the 
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Llewellyn   Park   station   for   Church 
street. 

Henry  Patch,  an  employe  of  the 
street  car  company,  who  was  on  board, 
jumped  off  the  car  and  seizing  Cameron 
put  him  on  the  car  and  took  him  to  the 
police  station.  Cameron  explained  to 
Police  Magistrate  Boyer  that  he  was 
not  trjdng  to  injure  the  electric  road, 
but  that  he  had  a  grudge  against  Con- 
ductor Schmidt. 

116.  Emporia,  Kan.,  Oazette.  —  I 
shot  an  arrow  into  the  air.  It  fell  in  the 
distance,  I  knew  not  where,  Till  a 
neighbor  said  that  it  killed  his  calf,  And 
I  had  to  pay  him  six  and  a  half  ($6.50). 
I  bought  some  poison  to  slay  some  rats, 
And  a  neighbor  swore  that  it  killed  his 
cats;  And,  rather  than  argue  across  the 
fence,  I  paid  him  foiu*  dollars  and  fifty 
cents  ($4.50).  One  night  I  set  saiUng 
a  toy  balloon.  And  hoped  it  would  soar 
till  it  reached  the  moon;  But  the  candle 
fell  out  on  a  farmer's  straw.  And  he 
said  I  must  settle  or  go  to  law.  And 
that  is  the  way  with  the  random  shot; 
It  never  hits  in  the  proper  spot;  And 
the  joke  that  you  spring,  that  you 
think  so  smart.  May  leave  a  wound  in 
some  fellow's  heart. 

117.  SpHnqfidd,  HI.,  No.  17,  1894. 
—  A  novel  claim  against  the  state  has 
been  filed  by  Jan  Stepnycka,  of  4229 
Hoyne  avenue,  Chicago,  who  asks  for 
$5,000  as  damages  for  injuries  sustained 
from  a  bullet  wound  in  his  left  hand, 
received  July  11,  during  the  railroad 
strike.  The  claimant  states  that  he 
was  on  the  street,  going  from  his  resi- 
dence to  a  neighboring  saloon  on  busi- 
ness!!] with  a  tin  bucket  in  his  hand, 
and  that  a  bullet,  which  he  believes  was 
fired  by  a  member  of  Company  F, 
Second  regiment,  Illinois  National 
Guard,  went  through  his  hand.  He 
returned  to  his  residence  with  the 
bucket  and  has  ever  since  been  under 
the  care  of  a  physician,  unable  to  re- 
sume his  daily  avocation.  He  alleges 
that  he  was  not  a  striker,  but  was  em- 
ployed by  a  manufacturing  firm. 

118.  Chicago,  June  23,  1897.  — 
Patrick  Donahue  of  Pittsburg  went 
into  the  restaurant  of  John  Kelly  of 


the  same  city  and  got  his  dinner.  He 
finished  the  meal  and  came  to  the 
cashier's  stand  to  pay  his  bill.  The 
cashier  was  absent  and  Donahue 
waited  to  settle.  There  seemed  to  be 
some  commotion  in  an  alcove  near 
the  cashier's  comer,  but  Donahue  did 
not  know  what  was  the  nature  of  it. 
He  presently  found  out,  for  a  waiter 
jumped  out  of  the  alcove  with  a  bunung 
lamp  in  his  hand  and  hurled  it  toward 
the  street  door.  Donahue  was  struck 
with  the  fiery  misale  and  was  injured. 
He  sued  Kelly  for  damages  and  added 
a  count  for  negligence.  But  the  court 
held  that  the  proximate  cause  of  the 
injury  to  the  customer  was  the  result 
of  the  throwing  of  the  lamp  and  not 
any  negligence  of  the  waiters  in  en- 
deavoring to  extinguish  the  flames 
in  the  recess;  that  the  throwing  of  the 
lamp,  under  the  circumstances,  by  the 
waiter,  was  an  act  of  self-preservation. 
The  doctrine  was  enunciated  that  one 
who,  in  a  sudden  emergency,  or  who, 
because  of  want  of  time  in  which  to 
form  a  judgment,  omits  to  act  in  the 
most  judicious  manner,  is  not  charge- 
able with  negligence.  Though  a  mis- 
take, such  faulty  act  or  omission  is  not 
carelessness.  An  innocent  third  per- 
son  who  is  injured  by  an  act  done  in 
self-defense,  or  aelf-preservation,  has 
no  higher  right  to  recover  damages 
than  for  accidental  harm  proceeding 
from  a  lawful  act. 

119.  New  York,  Dec.  2. —The 
general  term  of  the  court  of  common 
pleas  to-day  sustained  the  verdict  of 
$2,500  obtained  by  Mrs.  Kate  Lawler 
against  Theatrical  Manager  T.  Henry 
French.  The  plaintiff's  husband  was 
employed  by  French  at  the  American 
Theatre  as  a  stage  hand,  and  on  June 
24, 1894,  he  was  kicked  by  a  horse  used 
in  the  play  "The  Prodigal  Daughter," 
from  the  effects  of  which  he  died.  The 
Court  finds  "that  in  an  action  for  in* 
jury  by  a  vicious  animal  the  keeper  of 
the  animal  is  the  responsible  party. 
When  such  animal  is  used  in  the  busi- 
ness of  a  corporation,  the  president  or 
manager  who  hires  such  animal  is  re- 
sponsible. To  fix  the  liability  for 
keeping  a  vicious  animal  actual  notice 
of  its  mischievous  propenaty  is  not 
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necessary,  but  it  suffices  if  in  the  exer- 
cise of  due  care  the  keeper  would  have 
known  of  that  propensity.'' 

120.  Chicago,  —  Takes  man  for 
Goose,  Shoots.  Mistaking  the  partly 
hidden  body  of  Charles  Neal  of  North 
Chicago  behind  a  fence  near  Five 
Points  for  a  goose  or  some  large  bird, 
William  Leudke  shot  two  barrels  of 
goose  shot  into  Neal's  body  yesterday, 
and  the  young  man  now  lies  at  his 
home  in  a  serious  condition,  but  it  is 
believed  he  will  recover.  Leudke  has 
been  released  from  the  Lake  County 
jail,  where  he  was  placed  shortly  after 
the  accident. 

121.  Chicago,  1894.  —  The  address 
delivered  by  Father  Thomas  Sherman, 
son  of  Gen.  W.  T.  Sherman,  at  Central 
Music  Hall  Monday  night  in  defense 
of  the  order  founded  by  Loyola,  as 
published  in  The  Herald  yesterday, 
concluded  with  the  following  passage: 

''For  my  own  part  I  have  no  apology 
to  offer  for  the  acts  of  Catholics  in  vigor- 
ous protest  against  these  wholesale 
venders  of  infamy.  The  father  who 
ei&yB  the  corrupter  of  his  child  must 
be  left  to  the  Almighty;  the  man  who 
shoots  an  anarchist  at  sight  is  a  public 
benefactor.  These  ex-priests  are  anar- 
chists of  the  worst  sort."  Father  Sher- 
man, on  being  shown  the  report,  said: 

"Why,  sir,  I  did  n*t  say  those  words 
in  my  lecture  last  night,  and,  in  fact, 
never  uttered  them  from  a  public  plat- 
form.   There  is  a  mistake  here.'' 

''But  the  lecture,  as  it  appears  in 
the  paper,  is  just  as  it  was  in  your  type- 
written manuscript,  word  for  word." 

"Yes,  I  know  that,  but  I  see  that 
this  last  is  a  portion  of  an  address  that 
I  had  prepared  to  deliver  against  cer- 
tain organizations  opposed  to  Catholi- 
cism. It  must  have  accidentally  got 
mixed  with  the  nuinuscript  of  my  last 
night's  address.  That  is  just  what 
happened,  because  I  believe  the  two 
addresses  were  placed  close  together  on 
my  desk  during  their  preparation.  I 
wish  you  would  please  explain  this  to 
the  public  as  I  have  explained  it  to  you. 
I  never  intended  to  make  a  statement 
anything  like  that  last  night.  Now, 
please  make  the  explanation." 


122.  AOarUa,  Ga.,  May  18.  — A 
performing  lion  escaped  from  its  cage 
at  a  local  theatre  about  10.30  o'clock 
to-night,  made  its  way  through  the 
stage  entrance  to  Marietta  street,  in 
the  center  of  the  city,  and  caused  wild 
excitement  on  that  street  for  a  distance 
of  two  blocks  before  it  was  finally 
driven  into  a  basement  and  captured 
by  its  keeper.  After  escaping  from  its 
cage  the  lion  appeared  on  the  stage  and 
then  made  its  way  out  through  the 
stage  entrance.  Reaching  the  street, 
the  animal  set  out  at  a  lively  pace, 
roaring  as  it  went.  The  street  was 
crowded,  and  people  fled  in  panic,  one 
man  shooting  at  the  beast  and  slightly 
wounding  it.  The  lion  \^as  finally 
driven  into  a  basement  at  the  corner  of 
Peachtree  and  Marietta  streets,  where 
its  keeper  captured  it.  The  audience 
at  the  theatre  knew  nothing  of  the 
escape. 

123.  DanmOe,  Ky.,  Nov.  8.  —  Dr. 
W.  A.  Wall,  a  well-lmown  physician, 
late  of  Morristown,  Tenn.,  while 
walking  down  one  of  the  streets  of 
Crab  Orchard  Springs,  was  run  into  by 
James  Jones,  a  citizen  of  that  place. 
A  pistol  fell  from  Jones'  pocket  and  was 
discharged  by  contact  with  the  side- 
walk. The  ball  entered  the  lower  part 
of  Dr.  Wall's  body,  penetrating  the 
heart  and  causing  instant  death. 

124.  Chicago.  —  Thought  milkman 
was  burglar.  Albert  J.  Shuster,  555 
West  Fifteenth  street,  who  shot  and 
fatally  injured  George  Hoehn,  a  milk- 
man, was  released  yesterday  morning 
by  Justice  Sabath  in  the  MaxwcU 
street  police  court.  Shuster  was  ex- 
onerated by  the  coroner's  jury; which 
sat  in  the  inquest  over  Hoehn's  body. 
Hoehn  lived  at  751  West  Fourteenth 
street  and  he  was  making  a  "short 
cut"  through  Shuster's  back  yard. 
Shuster  mistook  him  for  a  burglar  and 
he  was  shot. 

125.  Bidla,  Ala.  — Ten  Thousand 
for  a  Misplaced  Kiss.  A  peculiar  suit 
has  been  instituted  at  Bulla,  Ala.  Mrs. 
Sue  Robbins  was  a  passenger  on  the 
Louisville   train   the   other   day;    so 


936 


APPENDIX  B 


were  Mr.  and  Mrs.  Gabriel  Lemmons, 
a  young  couple  just  married.  The 
train  was  passing  through  a  tunnel, 
and  Mr.  Lemmons,  who  had  left  his 
wife's  seat)  just  behind  Mrs.  Robbins, 
returned  to  it  (£ts  he  thought)  in  the 
darkness,  and  proceeded  to  kiss  his 
newly  wedded  bride.  About  this  time 
the  train  emerged  from  the  tunnel  and 
disclosed  that  his  supposed  bride  was 
Mrs.  Robbins,  who  is  a  young  widow. 
She  has  sued  for  110,000  damages  for 
the  mistake,  and  will  not  admit  the 
act  was  not  intentional. 

126.  Romeoy  Mich.,  Jan.  2,  1910.  — 
Mr.  E.  Lavene  was  thrown  from  a 
buggy,  33{  miles  northeast  of  the  vil- 
lage, on  Monday  afternoon  as^d  was 
severely  shaken  up.  Mr.  Lavene  was 
riding  with  a  young  man  by  the  name 
of  Homer  EbeUng,  a  pupil  in  the  public 
school,  and  Miss  Hattie  Zinunerman, 
who  also  attends  school  here.  The 
horse  became  frightened  at  the  bright 
red  delivery  wagon  of  Sparks  Bros., 
furniture  dealers,  which  was  being 
driven  by  Mr.  J.  B.  Sparks,  and  ap- 
proaching from  an  opposite  direction. 

127.  Boston^  Mass.,  Dec.  21, 1910.  — 
To  purchase  a  psdnting  for  $40  and  then 
find  that  it  may  be  worth  $50,000  to 
$75,000  ia  novelty.  K.  Koopman  of 
Koopman  &  Co.,  art  and  antique  deal- 
ers, has  experienced  the  novelty.  He 
bought  a  painting  while  travelling  in 
Europe  last  smnmer  and  sent  it  to 
Boston,  along  with  some  other  effects, 
on  the  steamship  Bohemian  which  ar- 
rived last  week.  The  other  effects 
were  received  in  due  order,  but  the 
painting  was  withheld  by  the  customs 
authorities,  on  the  f)ossibility  that  it 
might  be  a  famous  Van  Dyke  painting 
that  was  stolen  from  a  gallery  in  BerUn 
two  years  ago  and  for  which  the  Ger- 
man Government  has  requested  of  other 
governments  to  keep  on  the  watch. 
The  painting  which  Mr.  Koopman 
bought  corresponds  to  the  description 
of  the  stolen  painting,  and  so  it  will  be 
held  until  the  German  Government  is 
notified.  Perhaps  it  will  be  held  until 
a  German  expert  comes  to  examine  it. 
Mr.  Koopman  bought  the  picture  in 
good  faith,  seeing  in  it  an  exceptionally 


fine  piece  of  work  in  oil,  but  having  no 
idea  of  its  being  a  famous  painting  or 
anything  not  legally  in  the  hands  of 
the  person  from  whom  he  bought  it. 

128.  Philaddpkia,  Dec.  21,  1910.  — 
'^  A  prise  fighter  takes  the  same  chance 
of  death  as  a  football  player  when  he 
enters  a  contest,"  said  Coroner  Ford 
yesterday  when  he  discharged  John 
Kalme,  a  young  pugilist,  from  custody 
and  exonerated  him  from  all  blame  in 
the  death  of  John  Emhof ,  whose  skull 
was  fractured  in  a  bout  at  the  Nonpa- 
reil Athletic  Club  last  Friday  ni^t. 
"We  don't  hold  a  football  team  re- 
sponsible for  a  death  and  I  see  no 
reason  to  hold  a  prize  fighter,''  added 
the  coroner.  The  bout,  which  ended 
fatally,  was  between  Emhof,  who  is 
better  known  as  ''Kid  Gardner,"  and 
Kalme,  known  in  the  prize  ring  as 
''Johnny  Kaln."  In  the  fifth  round, 
when  both  boys  were  apparently  on 
even  terms,  Kalme  struck  Emhof  a 
straight  arm  blow  on  the  jaw.  Emhof 
fell  like  a  log,  and  his  head  struck  the 
floor.  He  was  carried  from  the  ring 
and  after  attempts  to  revive  him  were 
made  he  was  hurried  to  a  hospital  where 
he  died  the  next  day. 

129.  Chicago,  Dl.,  Jan.  6,  1911.— 
The  girl  who  "just  could  n't  make  her 
eyes  behave"  has  nothing  on  Ethel- 
bert  D.  Hunter,  1129  Jill  Avenue. 
Ethelbert  is  troubled  with  incorrigible 
fingers,  and  yesterday  was  sued  by 
George  E.  Hartman  of  Moline,  HI.,  for 
$10,000.  Both  are  deaf  and  dumb. 
Two  years  ago  they  were  working  in 
silent  amity  at  adjoining  "cases"  in  a 
Lexington  (Ky.)  printing  office.  Hun- 
ter is  said  to  have  accused  Hartmaa 
of  obtaining  a  fraternal  sick  benefit 
by  fraud.  Hartman  says  also  that 
Hunter  went  to  a  meeting  of  the  Pa!»- 
a-Pas  Club  at  77  Clark  Street  and  made 
a  number  of  passes  in  the  air  with  his 
fingers,  which,  however  inconsequen- 
tial they  may  have  seemed  to  the 
ordinary  citizen,  completely  wrecked 
his  character.  Hartman  learned  of 
these  passes  through  friends.  He  im- 
mediately came  to  Chicago  and  started 
suit  against  Hunter  for  what  he  eaUs 
"manual  slander." 
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130.  Chicago,  m.,  Jan.  6,  1911.— 
A  physician  should  know  a  woman  can- 
not properly  arrange  her  hair  without 
the  aid  of  a  back  comb.  ICnowing  tins, 
adds  Mrs.  EmUy  Robertson,  1712  Otto 
Street,  he  is  negligent  if  he  does  not 
consider  the  fact  when  treating  a 
woman  patient  with  an  electric  device. 
These  assertions  were  drawn  from  Mrs. 
Robertson  yesterday  when  she  filed 
siiit  against  Dr.  Charles  F.  Grunewald, 
asking  for  $1,000  damages  for  the  4oss 
of  hair  and  nervous  shock  occasioned  by 
the  burning  of  her  back  comb  several 
days  ago  while  she  was  being  treated  by 
the  physician. 

131.  Boatoriy  Mass.,  Dec.  28,  19ia 

—  Judge  Raymond  of  the  Superior 
Court  to-day  found  for  the  defendant 
in  the  suit  of  John  A.  Cauley  against 
William  J.  Edwards  to  recover  $300 
for  the  loss  of  two  calves  that  died  as  a 
result  of  diinkiug  green  psdnt  which 
the  defendant  had  left  in  the  plaintiff's 
stable.  Cauley  had  two  calves  in  the 
bam  in  October,  1908.  That  was  at  the 
time  William  J.  Edwards  went  there  to 
paint  the  buildings.  Edwards's  paint- 
ers worked  on  the  house  and  bam  until 
Saturday  night,  but  the  job  was  n't 
finished,  so  they  left  a  cask  of  green 
piunt  in  C&vley*a  stable  over  Sunday. 
The  verdant  calves,  three  and  four 
months  old,  looked  upon  the  verdant 
paint  and  it  looked  good  to  them. 
They  partook  of  it  so  freely  that  when 
Cauley  came  to  feed  them  Monday 
morning  they  .were  not  hungry.  A  vet- 
erinarian could  not  induce  them  to  eat, 
but  discovered  the  reason.  Then  the 
calves  turned  up  their  toes  and  died. 

'     132.  St.  Paid,  Minn.,  Dec.  28,  1910. 

—  The  Supreme  Court  of  Minnesota 
has  handed  down  a  decision  that  mu- 
nicipalities in  this  State  are  liable  in 
damage  suits  for  the  death  of  citizens 
who  contract  disease  through  drinking 
polluted  city  water.  This  decision  was 
given  in  two  cases  arising  from  the  re- 
cent typhoid  epidemic  in  Mankato. 
The  Court  does  not  hold  that  the  Man- 
kato residents  who  sued  the  city  are 
entitled  to  verdicts,  but  it  does  hold 
that  suit  can  be  maintained  against  the 
city  and  that  the  city  is  liable  if  dam- 


ages can  be  proved.  Delia  McKeerer 
and  Kate  Flanagan,  administratrices 
of  the  estates  of  their  husbands,  who 
had  died  of  the  fever,  were  the  appel- 
lants and  the  city  of  Mankato  the  re- 
spondent. They  alleged  that  the  death 
of  their  husbands  was  due  to  the  negli- 
gence of  the  city  in  allowing  its  water 
supply  to  become  polluted,  causing  an 
epidemic  of  typhoid.  The  city  d^ 
mmrred  to  this  complaint  on  the  ground 
that  as  a  government  it  could  not  be 
sued,  and  was  exempt  because  it  was 
carrying  out  a  government  function. 
The  case  was  appealed  on  this  demurrer. 
The  State  Bosuxl  of  Health,  investi- 
gating the  Mankato  epidemic,  found 
that  it  was  due  to  sewage  which  had 
polluted  the  city  water.  There  were 
many  cases  of  typhoid  and  several 
deaths  before  the  source  of  the  pollu- 
tion was  found,  the  fault  corrected,  and 
the  epidemic  halted. 

133.  BostoHy  Mass.,  Jan.  13,  1911. 

—  Two  boys  were  saved  from  being 
drowned  Sunday,  one  on  the  Charles 
River,  at  Cambridge,  and  the  other  on 
Snake  River,  near  the  Chelsea-Revere 
line.  Cecil  Cole,  a  lad  of  ten  years, 
living  at  48  Winthrop  Street,  Cam- 
bridge, was  skating  on  the  Charles  with 
Frank  Thorsen  of  131  Mount  Auburn 
Street,  Cambridge,  when  both  went 
through  the  ice  near  Hawthorne  Street. 
Thorsen  succeeded  in  pushing  the  boy 
back  on  solid  ice,  and  then  crawled 
out  himself.  There  were  other  skaters 
around,  but  none  offered  assistance. 

134.  Baker  CUy,  Ore.,  Jan.  20,  1911. 

—  Every  dog  in  the  village  of  Durkee, 
near  here,  was  killed  by  the  towns- 
people last  night.  Earlier  in  the  day  a 
band  of  mad  coyotes  had  charged  into 
the  place,  biting  many  people  and  dogs. 
The  settlers  armed  and  waged  war 
among  the  intruders  for  many  hours. 
Then  they  turned  their  guns  against 
the  dogs,  fearing  that  the  rabies, 
which  is  rampant,  among  the  coyotes 
in  the  district,  would  spread. 

135.  Neu>  York,  Dec.  28,  1910.— 
The  New  York  Central  Railroad  has 
kept  a  staff  of  special  claim  agents  at 
work  in  the  zone  affected  by  the  recent 
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explosion  of  Pintsch  g^  in  the  yards  of 
the  Grand  Central  Terminal.  The 
claim  events  have  already  settled  with 
the  hundreds  of  people  who  suffered 
only  from  the  loss  of  window  glass  and 
plaster.  In  each  case  payments  of 
from  $10  to  $50  have  satisfied  claim- 
ants and  they  have  signed  papers  re- 
leasing the  railroad  from  further  ha- 
bility.  When  it  was  learned  that  the 
railroad  was  making  settlements,  many 
who  had  not  thought  their  injuries  of 
enough  consequence  to  report  them 
either  to  the  police  or  the  hospitals 
trooped  into  the  company's  offices  de- 
manding money. 

Several  women  insisted  that  they 
were  so  shocked  by  the  disaster  that 
they  had  been  taking  dsuly  walks  along 
Riverside  Drive  ever  since,  on  the 
advice  of  physicians,  to  steady  their 
nerves.  The  addresses  some  of  them 
gave  were  well  outside  of  the  zone  of 
actual  physical  damage,  although  the 
claim  agents  would  not  undertake  to 
designate  any  distance  at  which  one's 
nerves  might  be  counted  on  to  remain 
steady  in  spite  of  what  was  happening 
at  Fiftieth  Street  and  Lexington  Ave- 
nue. In  most  cases  where  the  story  of 
the  applicant  was  fairly  straight  and 
the  amount  demanded  was  not  exces- 
sive the  railroad  paid  over  a  small  sum 
rather  than  leave  open  opportunities 
to  "shyster"  lawyers. 

136.  Hamilton,  Ont.,  Jan.  19,  191 1. 
—  Robert  Sheverick,  assistant  manager 
of  a  local  dry  goods  company,  son  of 
a  wealthy  American,  a  recent  graduate 
of  Cornell  University,  was  severely  in- 
jured in  the  Grand  Opera  house  last 
night.  Several  men  were  on  the  stage 
fencing  when  one  of  the  sword  blades 
flew  off  the  handle  and  over  the  foot- 
lights. Mr.  Sheverick  was  struck  by 
the  socket  end  of  the  blade,  which  had 
gone  to  him  with  the  speed  of  a  Spear 
while  wielded  by  Mikail  Mordkin  of 
the  imperial  Russian  ballet  in  a  duel 
scene.  A  short  steel  clamp  on  the 
handle  end  of  the  blade  hit  Mr. 
Sheverick,  who  was  seated  in  the  eighth 
row  of  orchestra  seats.  It  imbedded 
itself  in  the  skull  over  the  right  eye, 
arresting  the  flight  of  the  blade,  which 
was  removed  with  some  difficulty.   Ex- 


amination at  the  hospital  showed  no 
penetration  of  the  brain,  but'  pressure 
upon  it  caused  paralysis  and  other 
grave  symptoms. 

137.  CAica^o,  Jan.  11, 1911. — Owing 
an  account  of  $50,  I  sent  one  of  my  chil- 
dren, with  a  check  for  $35,  requesting 
the  proprietor  to  take  from  it  $20  on 
account;  he  kept  the  entire  amount. 
Had  he  the  right  to  do  so? 

138.  London,  Eng,  Jan.  21,  1911.  — 
Sir  Thomas  lipton  was  attacked  at 
his  residence  to-day  by  a  man  who, 
giving  the  name  of  Meldon  and  posing 
as  a  Scotland  Yard  detective,  obtsuned 
an  interview.  He  drew  a  razor  and 
demanded  money.  Sir  Thomas  real- 
ized that  he  had  a  madman  to  deal  with, 
and,  on  the  plea  that  he  wanted  to  get 
the  money  in  another  room,  managed 
to  get  to  the  telephone  and  summon 
the  police,  who  arrested  the  intruder. 

139.  Cleodand,  Oh.,  Jan.  28,  1911. 
—  A  man  and  a  woman  who  refused  to 
give  their  names  were  imprisoned  in 
Garfield's  tomb  from  5  o'clock  this 
afternoon  until  8  o'clock  to-night,  and 
when  rescued  the  young  woman  was  so 
hysterical  from  fr^t  that  she  was 
placed  under  the  care  of  a  physician. 
The  two  were  in  the  tower  when  the 
caretaker  closed  and  locked  the  doors 
and  left.  On  finding  the  doors  locked 
the  girl  fainted  and  was  carried  into 
the  tower  by  her  companion,  away  from 
the  crypt  containing  the  body.  The 
man  made  a  signal  by  tying  some  hand- 
kerchiefs, a  scarf,  and  a  veil  together 
and  tn^nging  them  out  of  a  window. 

140.  SeoW^  Spain,  Dec.,  1910.  —  ' 
An  improvised  bull  fight  took  place 
recently  in  the  streets  of  Seville,  and 
unfortunately  was  accompanied  by  a 
few  casualties.  Three  young  bulls, 
which  were  being  driven  by  herdsmen, 
suddenly  took  to  flight.  The  oppor- 
tunity was  too  good  for  tiie  worthy 
Sevillans  to  lose,  so  a  ''corrida"  was 
organized  in  the  streets.  The  Macar 
rena  quarter  was  the  theatre  of  some 
comic  scenes,  and  the  note  of  tragedy 
was  not  altogether  absent.  Women, 
priests,  and  boys  climbed  into  windows 
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and  jostled  each  other  in  the  streets, 
while  the  "toreros,"  of  which  Seville 
is  a  sort  of  nursery,  made  valiant  efforts 
to  capture  and  subdue  the  '^novilloB." 
Several  of  these  amateur  bull  fighters 
were  injured,  two  of  them  seriously. 
All  the  caf^  and  shops  closed  their 
doors,  and  the  streets  were  filled  with 
fruit,  vegetables,  and  other  objects, 
which  were  thrown  away  in  their 
precipitate  flight  by  street  sellers  of 
both  sexes,  who  rushed  for  safety  as 
soon  as  they  saw  the  bulls  careering 
towards  them.  After  three  hours  of 
intense  excitement  the  scoie  of  the  cor- 
rida was  transferred  to  an  open  square, 
the  approaches  to  which  were  blocked 
by  carts,  and  the  amateur  toreros  man- 
aged to  overcome  the  bulls,  but  net 
before  a  picador  had  received  a  serious 
wound  in  the  stomach.  Altogether 
the  casualties  included  three  or  four 
broken  arms  or  legs,  three  men  seri- 
ously and  several  slightly  injured,  and 
about  a  dozen  fainting  fits  suffered  by 
women. 

141.  Boston,  Mass.,  Jan.  25,  1911. 
—  Passengers  on  the  platform  of  the 
State  Street  station  of  the  Washington 
Street  tunnel  witnessed  a  remarkable 
escape  from  death  yesterday  after- 
noon. Isaac  Soesman,  who  is  sixty- 
two  years  of  age,  was  standing  near  the 
edge  of  the  platform  when  a  train 
entered  the  station.  There  was  a  rush 
and  Soesman  fell  or  was  pushed  over 
the  edge  to  the  tracks  directly  in  front 
of  the  oncoming  cars.  He  would  have 
been  run  over  but  for  James  A.  Fall, 
the  motorman,  who  appUed  the  brakes 
quickly  and  stopped  the  train.  The 
road  claims  that  Soesman  fell  from  the 
platform  and  the  f)oUce  say  that  he 
was  pushed  off  the  edge  in  the  rush  for 
the  tndn.  The  man  is  married  and 
lives  at  9  Templeton  Way,  Dorchester. 

142.  One  man  was  killed  and  four 
families  were  driven  from  their  rooms 
by  esc^ing  gas  in  Oswego  Street 
houses  early  to-day.  The  man  who  was 
suffocated  was  Henry  Gordon.  He  was 
found  dead  in  bed  in  his  home  at  No.  41. 
The  cock  of  a  gas  heater  in  his  room  was 
wide  open,  but  whether  it  was  turned 
on  by  accident  or  not  the  pohoe  re- 


fused to  say.  Gordon  was  twenty-eight 
years  of  age  and  married. 

The  gas  which  caused  Gordon's 
death  did  not  drive  out  the  four 
families  Uving  on  the  same  street. 
They  were  all  in  the  house  at  No.  49. 

The  gas  company  was  notified  and 
men  were  set  to  work  digging  in  the 
street  in  front  of  the  house,  while  a 
doctor  was  called  and  attended  the 
persons  who  were  affected  by  the 
gas.  Several  of  them  were  confined 
to  their  beds. 

143.  New  York,  Dec.  20,  1910.— 
The  snarling  of  a  big  gray  wolf  added 
realism  to  the  Western  scene,  revealed 
last  night  by  the  lifting  of  the  curtain 
on  the  third  act  of  "The  Queen  of  the 
Highway,''  in  the  Amphion  Theatre, 
Bedford  Avenue  and  South  Tenth 
Street,  Williamsburg,  last  night.  The 
wolf  had  broken  his  wire  cage,  and  with 
a  bound  was  across  the  stage,  over  the 
orchestra  and  down  into  the  audience. 
The  animal  landed  in  one  of  the  aisles 
and  there  it  stood  for  an  instant,  ap- 
parently as  terrified  as  the  spectators, 
by  its  sudden  liberty.  Then  it  sprang 
upon  the  person  nearest  it.  The  terri- 
fied shouts  brought  policeman  John 
J.  Cosgrove  of  the  Clymer-street  sta- 
tion running  from  a  near-by  comer. 
"There's  a  wolf  loose  in  the  audience," 
was  the  cry  that  greeted  him,  and  Cos- 
grove  rushed  into  the  crowd,  fighting 
against  them  to  get  within  the  theatre. 

With  a  blow  of  his  club  he  sought  to 
stun  the  beast,  but  the  animal,  with  a 
leap  to  one  side,  avoided  the  night- 
stick, and  then  leaped  toward  Cos- 
grove.  The  policeman  cast  his  weapon 
away  from  him  and  grabbed  for  the 
wolf's  throat  with  his  fingers. 

At  last  the  wolf  did  catch  the  police- 
man's right  hand  in  its  jaw  and  wor- 
ried it  with  its  teeth,  but  still  Cosgrove 
clung  on,  and  before  he  was  made  to 
suffer  more,  half  a  dozen  stage  hands 
had  pushed  a  way  to  him  and  seized 
the  beast  from  his  grasp. 

144.  LexingUm,  Ky.,  Jan,  25,  1911. 
Delegates  representing  the  district 
board  of  the  Burley  Tobacco  Union, 
organized  three  weeks  ago  for 'the  con- 
trol of  the  output  of  the  Burley  tobacco 
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growers  of  Kentucky,  Indiana,  Ohio, 
West  Virginia,  and  Missouri,  will  meet 
here  this  afternoon  to  finally  decide 
whether  a  crop  shall  be  raised  this  year 
in  these  States  by  the  members  of  the 
union  or  whether  no  tobacco  shall  be 
raised  imtil  1912. 

The  majority  of- the  coun  ies  in  these 
States  have  held  mass  meetings  and 
decided  that  no  crop  be  raised.  It  is 
believed  that  the  Burley  union  will  fin- 
ally demand  that  no  tobacco  be  grown 
this  year,  and  in  that  case,  night- 
rider  outrages  will  be  resumed  without 
question.  There  are  thousands  of  ten- 
ants who  say  they  are  unable  to  sub- 
sist without  growing  tobacco.  These 
men  say  they  expect  to  raise  tobacco. 
Hundreds  of  them  have  already  made 
contracts  with  landowners  to  produce 
tobacco  this  year,  and  in  most  cases 
where  the  tenant  will  not  hold  the  land- 
owner to  his  contract,  the  latter  will 
hold  the  tenant  to  his. 

144  a.  Chicago,  HI.,  Jan.  6,  1911.  — 
Ought  a  man  be  sent  to  jail  if  he  de- 
clines to  answer  a  question,  but  puts 
his  tongue  in  his  cheek  and  gives  a 
knowing  fook  when  asked  if  gossip 
linking  his  name  with  that  of  another's 
wife  is  true?  A  warrant  based  on 
such  a  complaint  has  been  sworn  out 
in  Aurora  for  Arthur  Gharret,  an 
employee  at  the  Rathbone  Sard  stove 
works.  Mrs.  Elizabeth  Gleason,  340 
South  Broadway,  makes  the  com- 
plaint, charging  slander.  The  police 
say  Garret  gave  gossips  the  coveted 
excuse,  wearing  a  knowing  look  when 
asked  if  stories  were  true. 

145.  Brooklyn,  N.  Y.,  Feb.  19,  1911. 
—  Charles  Muenchler,  a  retired  boss 
barber,  broke  the  Brooklyn  record  for 
the  rapid  consumption  of  Scotch 
whisky  last  night  and  to-day  he  was 
found  dead  from  the  effects  of  his  feat. 
The  detectives  found  that  Muenchler 
went  to  his  favorite  saloon  Friday 
night  and  became  involved  in  an  argu- 
ment with  a  man  known  as  ''Mike''  as 
to  their  relative  carrying  capacities. 
"I  '11  bet  you  $5  that  I  can  drink  a 
quart  of  Scotch  faster  than  you  can," 
said  Muenchler.  "You  're  on,"  re- 
joined Mike.    The  house  supplied  two 


quarts.  A  large  crowd  followed  to  a 
back  room  to  see  the  bout.  Muenchler 
went  at  his  bottle  in  rapid  style. 
"Mike"  was  more  conservative.  In 
one  hour  Muenchler  had  finished  his 
quart;  the  other  man  had  only  a  third 
out  of  his  bottle.  Muenchler  took  his 
stake  and  fell  over  in  a  stupor,  and  in 
that  state  was  carried  home  to  die. 

146.  Reading,  Pa.,  March  9,  1911. 
—  An  unusual  verdict  was  rendered 
here  yesterday  by  a  coroner's  jury  in 
the  case  of  Samuel  Adams,  a  rich 
farmer  and  his  wife  who  were  found 
hanging  in  their  home,  near  here,  re- 
cently. The  jury  decided  that  "Adams 
committed  suicide  and  his  wife  was  in- 
duced to  submit  to  be  hanged  with  her 
husband,  by  her  husband,  in  a  manner 
we  do  not  clearly  know."  Adams  was 
thirty-five  years  old  and  his  wife 
twenty-nine.  They  were  found  last 
Saturday  suspended  by  ropes  from  a 
rafter  in  an  upper  room  of  their  home. 
After  placing  the  two  nooses  around 
their  necks  the  couple  e^dently 
jumped  from  a  chair  and  were  stran- 
gled. They  left  a  rambling  note  which 
indicated  a  suicide  agreement. 

147.  Boston,  Mass.,  Jan.  10, 1911.  — 
Mrs.  Rebecca  Longhead,  wife  of  WU- 
liam  T.  Longhead  of  30  Brooks  Street, 
WoUaston,  was  instantly  killed  last 
night  by  falling  down  the  cellar  stairs 
at  the  residence  of  Elmer  E.  Gray  at  18 
Newton  Street.  Mrs.  Loughead  was 
attending  a  meeting  of  the  Dorothy  Q 
Circle  of  the  Order  of  Odd  Ladies,  and 
the  women  were  seating  themselves  at 
the  table  shortly  after  ten  o'clock  to  par- 
take of  refreshments.  Mrs.  Loughead 
left  the  table  with  the  intention  of 
going  into  another  room  for  a  moment, 
but  she  opened  the  wrong  door  and  fell 
to  the  foot  of  the  cellar  stairs.  She 
struck  on  the  back  of  her  head,  causing 
concussion  of  the  brain  and  almost  in- 
stant death.  No  one  heard  her  fall 
and  it  was  some  time  before  the  party 
missed  her,  and  investigation  resulted 
in  finding  her  body  at  the  foot  of  the 
stairs. 

148.  Chicago,  HI.,  Feb.  14,  1911.— 
"The    Round-Up"    is    a    blood-and- 
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thunder  melodrama  with  spectacular 
settings.  In  one  scene  real  bronchos 
buck  across  the  stage,  in  another  a 
cowboy  rolls  a  cigarette  with  one  hand, 
and  in  the  third  the  battle  occurs. 
Mitchell  Harris  and  Harry  Cowen,  the 
leading  men  of  the  company,  fire  the 
opening  shots  in  the  battle  and  one  of 
the  two  fired  the  real  bullet  yesterday. 
Cowen,  as  "Dick/*  wanders  into  the 
desert,  when  he  discovers  Harris,  as 
"Jack,**  has  married  his  sweetheart. 
He  becomes  lost.  Jack  follows  and 
finds  him  just  as  he  has  collapsed.  The 
two  are  discovered  by  Indians  and  Dick 
begs  Jack  to  save  himself.  Jack  re- 
fuses and  says:  "No,  I'll  stay  and 
fight  with  you."  Then  both  fire,  using 
45-calibre  revolvers.  The  yell  that 
followed  these  shots  yesterday  was  of 
no  particular  meaning  to  the  audience, 
but  actors  and  stage-hands  realized 
that  Creamer  and  Wamick  had  been 
shot  and  rushed  to  their  assistance. 
Wamick  had  stood  behind  Creamer. 
Dr.  F.  J.  Stewart  was  called  from  his 
office  at  126  State  Street.  After  taking 
them  to  the  hospital  he  said  neither 
wound  wds  severe  and  that  both  men 
would  be  out  in  four  or  five  days.  War- 
nick's  foot  was  creased  across  the 
instep. 

Edwin  J.  Cohen,  manager  of  the  play, 
declared  last  night  that  he  was  sure  ihe 
bullet,  or  perhaps  a  slug,  was  under  the 
wad  in  the  cartridge  supposed  to  be 
blank. 

"  The  factory  must  be  to  blame,"  he 
said.  "Cowen  loads  the  guns  and  in- 
spects all  cartridges.  All  used  in  the 
matinee  looked  like  blanks  and  the  bul- 
let or  slug  must  have  been  under  the 
outside  wad.  We  have  men  hit  by 
wads  frequently,  but  the  result  is 
nothing." 

149.  Narragansetl,  R.  I.,  Feb.  23, 
1911.  —  The  sufferings  and  privations 
endured  by  Lrcroy  C.  Loughborough, 
when  he  was  left  alone  last  March  for 
eleven  days,  most  of  the  time  without 
food,  water,  or  fuel,  on  Green  Ledge 
Lighthouse  of  South  Norwalk,  Conn., 
resulted  in  his  death  last  night  at  the 
home  of  his  father  at  Point  Judith.  He 
was  twenty-seven  years  old.  His  ill- 
ness developed  into  tuberculosisi  which 


was  the  direct  cause  of  death.  Lough- 
borough, who  was  the  assistant  keeper 
of  the  Ught,  was  left  alone  when  the 
keeper  went  ashore  to  buy  provisions. 
The  keeper  failed  to  return  and  in  a 
short  time  the  scanty  supplies  of  food 
and  fuel  were  exhausted.  For  several 
days  Loughborough  waited,  suffering 
from  hunger  and  exposure,  for  some  one 
to  come  to  his  rescue.  After  eleven 
days  a  revenue  cutter,  coming  to  the 
lighthouse  to  investigate  why  the 
beacon  was  not  burning,  found  the 
assistant  keeper,  his  life  nearly  spent, 
lying  beside  the  lighting  apparatus. 

150.  Minneapolis,  Jan.  3,  1911.  — 
The  story  of  John  Dietz  and  his  de* 
fence  of  the  Cameron  Dam  is  said  to 
have  been  the  cause  of  the  accidental 
death  in  New  Brighton  Sunday  morn- 
ing of  Peter  Reshetar,  aged  16,  of 
Minneapolis.  The  boy  had  gone  to  the 
home  of  a  chum,  Vlademar  Mlinar,  in- 
tending to  go  rabbit  hunting.  "I  'm 
John  Dietz,"  said  Peter.  "Come  on 
and  capture  me."  Vlademar  pulled  his 
own  revolver  out  of  his  pocket  and  be- 
gan to  advance.  Both  snapped  their 
weapons  several  times,  thinking  they 
were  empty.  Just  as  the  "siege" 
had  reached  the  critical  point  the 
chamber  of  Vlademar's  revolver  turned 
on  a  loaded  shell  and  Reshetar  fell 
dead. 

151.  Cuba,  Feb.  9,  1911.  — While 
engaged  in  a  boxing  bout  with  a  friend 
on  board  the  United  States  battleship 
New  Hampshire,  now  engaged  in  prac- 
tice at  Guantanamo,  Cuba,  Edward 
Joseph  Scully,  a  seaman,  was  acciden- 
tally killed  by  a  fall,  according  to  a  wire- 
less despatch  received  by  the  Navy 
Department  yesterday  from  Captain 
Rodgers,  commanding  the  New  Hamp- 
shire. It  ia  said,  however,  at  the  De- 
partment, that  following  the  usual  cus- 
tom, Adzniral  Schroeder,  commander- 
in-chief  of  the  fleet,  undoubtedly  will 
appoint  a  Court  to  investigate  the 
matter. 

152.  London,  Eng.,  1910.  — "The 
great  librettist,  Gilbert,  has  had  a 
somewhat  bitter  experience  of  American 
maltreatment  of  his  operas,"  says  M. 
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A.  P.  "With  one  exception  he  and  Sir 
Arthur  Sullivan  never  got  a  penny  out 
of  all  the  thousands  of  performances 
of  their  works  in  the  United  States. 
The  exception  was  a  Boston  manager 
who  sent  ten  pounds  each  to  the  com- 
poser and  librettist.'' 

153.  PiUaburg,  March  20,  1911.— 
Andrew  Toth,  just  released  from  the 
Western  Penitentiary  after  twenty 
years'  imprisonment  for  the  murder  of 
Michael  Quinn,  at  Braddock,  of  which 
crime  he  has  been  proved  innocent, 
will  receive  from  the  Carnegie  Steel 
Company,  at  Braddock,  a  pay  enve- 
lope this  week  containing  $28,  which 
he  earned  before  his  imprisonment. 
The  Steel  Company  will  not  only  send 
a  personal  representative  to  Tothi,  who 
is  now  with  his  four  sons  in  Braddock, 
to  give  him  his  long  overdue  wages, 
but  will  add  4  per  cent  interest,  com- 
pounded semi-annually  for  twenty 
years,  to  the  amount. 

• 

164.  Lon<ion,Jan.  11, 1911.  — These 
are  trying  da3rs  for  the  London  police. 
A  dozen  of  them  were  held  at  bay  for 
five  hours  Tuesday  afternoon  outside 
a  bedroom,  by  a  bulldog  guarding  the 
body  of  his  master,  who  had  conmiitted 
suicide.  After  exhausting  their  re- 
sources to  capture  or  kill  the  dog,  a 
doctor  was  sent  for.  He  poisoned  some 
meat,  which  was  thrown  into  the  room 
through  a  hole  in  the  door.  Not  until 
the  animal  was  dead  did  the  police 
enter  the  room.  Then  they  removed 
the  body  to  a  mortuary. 

156.  NashmUe,  Tenn.,  March  16, 
1911.  —  By  the  collapse  of  the  walls 
of  the  burned  building  of  the  Fall 
Hardware  Company  yesterday  thirty 
workmen  were  buried  under  tons  of 
brick,  mortar,  and  timbers,  but  only 
thirteen  were  killed  so  far  as  known 
last  night.  All  of  the  bodies  removed 
are  those  of  negroes,  except  one.  Sev- 
enteen persons  were  injured,  none  seri- 
ously. Ralph  McCallum  of  this  city 
was  the  only  white  man  killed;  Edwin 
Hart,  the  only  white  man  injured,  and 
he  will  recover.  High  winds  were  re- 
responsible   for   the   collapse   of   the 


walls.    McCallum  was  superintending 
a  salvage  corps. 

156.  Denver,  Feb.  13,  1911. —Ar- 
thur Knowies,  a  bartender,  was  fatally 
wounded  to-night  by  a  bullet  which 
penetrated  his  brain  after  havnig  passed 
through  the  head  of  T^Uiftm  McCrary, 
once  a  wealthy  saloon-keeper,  who  shot 
and  killed  himself  in  a  saloon  owned 
by  his  brother,  John  McCrary. 

157.  Paris,  Feb.  18,  1911.  — Mis. 
Whitney  Warren,  of  New  York,  when 
visiting  recently  the  Paris  Decorative 
Arts  Museum,  was  surprised  to  see  an 
eighteenth  century  necklace  of  bril- 
liants, valued  at  $600,  which  she  had 
lost,  in  a  case  lent  to  the  museum  by 
Mme.  de  Perdussin.  Mrs.  Warren 
brought  suit  for  the  necklace  and  to-day 
the  Court  ordered  Mme.  de  Perdussin 
to  return  it.  Mme.  de  Perdussin 
bought  the  jewels  from  a  dealer  who 
had  got  them  from  a  hotel-keeper, 
who  had  taken  them  from  a  lady  in 
payment  of  a  bill  for  $76. 

168.  Mount  Vernon,  HI.,  Dec.  30, 
1910.  —  A  pack  of  half-^nad  blood- 
hounds, tndling  a  man  suspected  of 
burglary  at  Carrier  Mills  to-day, 
broke  away  from  their  keeper,  cornered 
their  victim  in  an  ^oipty  shed  and  tore 
him  to  pieces.  The  dead  man  was  a 
stranger  in  the  conmiunity,  and  the 
body  was  so  badly  mutilated  by  the 
dogs  that  identification  would  have 
been  impossible.  The  remains  were 
buried  in  the  potter's  field  after  a 
coroner's  jury  had  exonerated  the 
owner  of  the  hounds.  A  house  had  been 
robbed  at  Carrier  Mills  during  the 
absence  of  the  family.  On  their  re- 
tiun  they  put  the  hounds  on  Ihe  trail, 
which  the  animals  readily  found.  As 
they  neared  their  quarry  they  broke 
their  leash,  and  before  they  could  be 
subdued  *had  killed  their  victim. 

159.  Chicago,  May  9,  1911.  — Fu- 
tility of  the  frail  barricade  erected 
around  buildings  bdmg  rased  in  the 
loop  district  to  make  way  for  skyscrap- 
ers was  shown  last  ni^t  when  a  cornice 
I  dropped  off  the  top  of  the  old  Hunt'? 
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Hotel  building  in  Dearborn  Street, 
near  Madison. 

A  sudden  gust  of  wind  caused  ropes 
attached  to  the  cornice  to  give  way, 
and  the  heavy  piece  of  roofing  fell  with 
a  crash. 

The  supposed  protection  to  pedestri- 
ans in  front  of  the  building  was  crushed 
in,  two  )>as6ersby  were  slightly  hurt, 
and  a  bill-poster  had  a  narrow  escape 
from  death. 

Patrick  Harmon  waff  pasting  bills  on 
the  fence  and  had  just  finished  his 
day's  work  and  stood  away  from  it  to 
adJuire  his  work  when  the  crash  came. 
The  fact  that  he  moved  out  into  the 
street  for  the  purpose  saved  his  life. 

A.  A.  Anderson,  manager  of  the  La 
Salle  Light  store,  140  North  La  Salle 
Street,  with  his  wife,  was  going  by  at 
the  same  time.  He  heard  the  roar  of 
the  parting  cornice  and,  grabbing  his 
wife,  sprang  into  the  street. 

A  scaffolding  stayed  the  falling  stone 
in  its  flight  long  enough  for  the  couple 
to  get  a  few  feet  away;  then  the  board 
fence  crashed  flatly  over  on  the  curb.  A 
flying  board  struck  Mrs.  Anderson  on 
the  arm;  another  bruised  her  hus- 
band's leg.    Both  injuries  are  trivial. 

Not  so  Harmon's.  When  the  fif- 
teen feet  of  board  fence  went  down,  it 
took  with  it  to  destruction  just  fifteen 
feet  of  carefully  pasted  bills. 

160.  CkUxigo,  Mar.  30,  1911.  — A 
man  was  ejected  from  the  Pompeian 
room  of  the  Congress  Hotel  last  night 
by  house  detectives  after  he  had  an- 
noyed Mrs.  £.  and  Mrs.  K.,  both  in 
Chicago. 

Mrs.  E.  and  Mrs.  K.  were  seated  at  a 
table  in  a  quiet  portion  of  the  grill- 
room when  the  man.  entered  with  three 
friends.  All  had  been  at  the  buildei^' 
banquet  in  the  gold  room  of  the  hotel. 

The  man  suddenly  lurched  out  of  the 
supporting  arms  of  his  friends  and 
leaned  across  Mrs.  E.'s  table.  The 
women's  esQorts  jumped  to  their  feet 
and  were  about  to  attack  the  man, 
when  waiters  interfered. 

The  latter  tried  to  induce  him  to  re- 
turn to  his  table,  but  he  objected 
loudly.  His  langue^e  was  such  as  to 
cause  his  friends  to  put  their  hands 
over  his  mouth.  A  bouse  detective  then 


approached  and  the  four  men  retired  to 
an  anteroom.  After  a  conference  they 
were  taken  to  the  sidewalk  and  told 
not  to  return.  The  incident  threw  the 
Pompeian  room  into  an  uproar. 

161.  Chicago,  June  23,  1911.— 
Three  automobiles  and  a  deliverv 
wagon  were  involved  in  a  curious  series 
of  collisions  in  Jackson  Boulevard,  be- 
tween State  Street  and  Wabash  Avenue 
to-day,  that  resulted  in  the  injury  of 
six  persons,  three  of  whom  are  in  a 
serious  condition.  The  injured  were 
Mrs.  Charles  Cretors,  Samuel  Roths- 
child, H.  Bumstein,  James  Campbell, 
E.  S.  Watson,  G.  Andrews.  The  loud 
report  of  the  exhaust  of  an  automobile 
driven  by  C.  Hunter,  2035  Michigan 
Avenue,  was  said  to  be  responsible  for 
the  series  of  accidents.  Hunter's  car 
was  standing  at  the  curb  in  Jackson 
Boulevard,  between  State  Street  and 
Wabash  Avenue.  When  he  started  to 
crank  the  car,  the  report  frightened 
a  delivery  horse  driven  by  James 
Campbell.  Shying  from  the  machine 
which  scared  it,  the  horse  ran  into  Mr. 
Cretor's  car,  which  was  driven  by  Wat- 
son. The  chauffeur,  in  trying  to  avoid 
a  collision  with  the  wagon,  made  a 
wide  turn  and  dashed  for  an  opening 
in  the  traffic.  This  manoeuvre  brought 
his  machine  into  a  head-on  collision 
with  a  taxicab  driven  by  Andrews  and 
in  which  Rothschild  and  Biunstein 
were  riding. 

162.  Chicago,  Mar.  30,  1911.— 
Infection  from  scarlet-fever-infested 
Ravinia  has  spread  to  Evanston.  Six 
cases  were  discovered  yesterday  in  the 
family  of  B.,  and  it  was  foimd  that  the 
disease  had  been  contracted  from  a 
visit  to  the  home  of  C.  C,  postmaster 
of  Ravinia,  Sunday,  March  19.  C.'s 
home  had  been  quarantined,  and  the 
post-office  and  his  general  store  closed 
the  day  before,  because  his  seven  chil- 
dren were  down  with  the  fever.  The 
danger  from  contagion  spread  by  mail 
from  the  Ravinia  post-office,  meat  and 
groceries  sent  out  of  C.'s  store  and 
from  attendance  of  his  children  in  the 
pubUc  school  is  considered  so  great  that 
severe  measures  will  be  employed  to 
avoid  the  threatened  epidemic.    There 
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was  a  queer  funeral  pyre  on  the  Skokie 
west  of  Highland  Park  during  the  af- 
ternoon. Mayor  Dooley  figures  that 
several  million  active  scarlet-fever 
germs  were  incinerated  when  the  in- 
fected stock  of  meats  and  groceries 
from  the  C.  store  was  burned.  The 
Elm  Street  school  was  fumigated,  and 
to-day  the  physicians  of  the  ville^e  will 
make  a  thorough  examination  of  all 
the  pupils. 

163.  Chicago,  June  24,  1911.  —  Be- 
^nning  July  1  every  railroad  conductor 
on  trains  running  in  Illinois  will  as- 
simie  the  duties  of  sheriff  or  policeman. 
All  of  the  railroads  with  tracks  within 
the  State  are  preparing  placards  pro- 
mulgating the  law  just  passed  by  the 
Illinois  State  Legislature  making  it 
unlawful  to  drink  intoxicating  liquors 
or  to  be  intoxicated  in  or  upon  railroad 
passenger  cars  in  use  for  transportation 
of  passengers  or  about  any  railroad 
station.  The  law  says  there  shall  be 
no  drinking  in  smoking  cars,  parlor 
cars,  day  coaches,  interurban  cars,  and 
cabooses  used  for  the  transportation  of 
passengers.  It  does  not  mention  buffet 
cars.  Ridlroad  conductors  will  be 
called  upon  to  act  for  the  State  in 
arresting  all  violators  they  may  see. 

164.  New  York,  June  24,  1911.— 
Detectives  conducting  a  raid  on  a  sus- 
pected gambling  den  in  the  theatrical 
district  lost  night  had  to  dig  through 
an  eight-inch  brick  wall  to  effect  an 
entrance.  The  wall  was  behind  a  blind 
door  and  withstood  attacks  with  crow- 
bars and  axes  for  fifteen  minutes.  The 
real  entrance  was  found  to  be  through 
a  cleverly  involved  rear  passageway. 
Roulette  wheels,  faro  and  crap  outfits 
in  the  place  were  seized,  but  only  five 
prisoners  in  all  were  rounded  up  in  the 
building. 

165.  New  York,  June  24,  1911.— 
A  wireless  message  received  here  from 
the  army  transport  Kilpatrick,  en 
route  from  Galveston  to  this  port,  gave 
the  information  that  the  vessel  had 
been  looted  of  Government  property  by 
members  of  the  crew.  This  was  fol- 
lowed by  another  message  stating  that 
five  stewards  were  put  under  arrest  and 


placed  in  the  vessel's  brig.  TJpon  this 
information  Assistant  United  States 
District  Attorney  Gruber  obtained 
warrants  for  the  arrest  of  the  suspects 
and  on  the  arrival  of  the  Kilpatrick  the 
stewards  were  taken  in  custody  to-day. 
The  men  are  charged  with  stealing  ra- 
tions and  selling  them.  Apparently 
they  did  very  little  business  before 
they  were  caught,  for  on  the  person  of 
the  ringleader  was  found  only  $6.25. 
All  five  were  arraigned  before  a  Fed- 
eral oonmiissioner  and  held  in  $1,000 
bail  each. 

166.  Joliet,  m.,  Sept.  13.  — The 
citizens  of  Joliet  have  been  for  years 
tr3ring  to  get  the  Chicago  and  Alton 
Railway  to  erect  a  new  passenger  depot, 
but  the  road  refused  to  do  an3rthing. 
A  meeting  of  the  Business  Men's  Asso- 
ciation was  called,  and  resolutions  were 
passed  declaring  a  boycott  on  the 
Chicago  and  Alton  with  both  passen- 
ger and  freight.  The  business  men  are 
up  in  arms,  and  if  the  road  fails  to 
build  a  respectable  depot  in  this  city 
it  will  lose  thousands  of  dollars  in  a 
few  months.  Joliet  has  two  other  rail- 
roads passing  through  this  city  for 
Chicago  and  traffic  will  soon  drift  away 
from  the  Chicago  and  Alton.  The  same 
Chicago  and  Alton  depot  has  been 
standing  in  this  city  for  thirty-five 
years  and  is  only  a  wood  structure,  two 
blocks  from  the  courthouse.  The  citi- 
zens also  complain  of  the  gates  on  the 
Chicago  and  Alton  cars,  and  dealers 
who  handle  the  commutation  tickets 
between  here  and  Chicago  are  sending 
all  passepgers  they  can  by  the  other 
roads  and  refuse  to  sell  Chicago  and 
Alton  tickets  except  when  they  find 
that  their  customers  have  to  go  on 
that  road. 

167.  Paris,  France.  —  A  curious  law- 
suit, arising  out  of  excessive  competi- 
tion between  bakers,  has  just  been  de- 
cided by  the  Paris  Civil  .Courts.  M. 
Campourcy,  who  carries  on  a  wineshop 
and  a  bakery  at  Levallois-Perret,  de- 
cided at  the  beginning  of  last  year  to 
sell  his  4-lb.  loaves  for  55  c,  while  all 
the  bakers  in  the  district  sold  it  at 
70  c.  With  a  view  of  getting  rid  of 
this  competition  the  other  bakers  of 
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Levallois-Perret  organized  themselves 
into  a  so-called  philanthropic  Society 
and  hired  a  man  to  stand  at  M.  Cam- 
pourcy's  shop  door  and  give  to  his 
customers,  as  they  left  the  shop,  bona 
in  exchange  for  which  they  could  ob- 
tain the  loaf  for  50  c.  in  their  shops, 
while  other  buyers  would  have  to  pay 
the  usual  70  c.  M.  Campourcy  prose- 
cuted the  bakers  for  concurrence  diloy- 
ale  and  obtained  a  sentence  against 
them  in  default.  The  bakers  opposed 
this  judgment,  but  lost  their  case  and 
had  to  pay  the  plaintiff  1,000  fr.  dam- 
ages. They  were  also  forbidden  to 
issue  their  so-called  philanthropic  hone, 

168.  New  York,  Apr.  29,  1911.— 
Roy  A.  Porter,  president  of  the  sopho- 
more class  at  Hamilton  College,  is  suf- 
fering from  blood  poisoning,  the  result 
of  an  injury  in  the  annual  fountain  row 
between  the  under  classmen.  The  fresh- 
men and  sophomores  meet  on  the  edge 
of  the  fountain  to  try  to  throw  each 
other  in.  Porter  being  in  the  centre  of 
the  fray,  was  scraped  along  the  bottom 
of  the  pool.  A  slight  wound  became  in- 
fected and  he  is  seriously  ill. 

169.  Boston^  Mar.  26,  1911.  — Act- 
ing Chief  Packard  of  the  Quincy  po- 
lice fell  into  a  well  of  fish  oil  during  a 
fire  in  the  blacksmith  shop  of  S.  Scam- 
mell  &  Son  at  the  comer  of  Quincy 
Avenue  and  Scanmiell  Street,  last 
night.  He  was  groping  his  way 
through  the  smoke,  fell  through  a  hole 
in  the  first  floor  and  landed  in  the  oil 
which  is  used  for  annealing  purposes. 
The  firemen  reached  down  and  pulled 
him  out  uninjured. 

170.  Evanston,  111.,  Apr.  8,  1911.  — 
Alexander  Freely,  colored,  was  picked 
up  at  the  south  end  of  town  Tuesday  in 
a  demented  condition.  He  had  been 
wandering  around  in  that  neighborhood 
for  thirty-six  hours  without  food.  He 
was  taken  to  the  detention  hospital. 

171.  London,  Eng.  —  An  English 
lawyer  recently  brought  an  action  on  a 
claim  for  damages  in  respect  to  what 
may  be  termed  a  conspiracy  of  silence 
on  the  ground  that  certain  newspapers 
having  a  grievance  against  him  com- 


bined not  to  advertise  him,  that  is, 
never  to  mention  his  name  in  the  report 
of  any  case  with  which  he  was  con- 
cerned. Thi&is  a  sort  of  boycott  that 
the  English  lawyers  especially  must 
feel -acutely,  as  it  denies  them  the  one 
mode  of  making  known  their  public 
performances,  that  the  etiquette  of  the 
profession  in  that  country  will  toler- 
ate, but  the  claim  was  evidently  not  a 
valid  one,  for  no  legal  obligation  exists 
on  the  part  of  any  newspaper  in  re- 
porting a  case  to  name  the  lawyers  con- 
cerned in  it,  and  no  inference  of  a  de- 
famatory cjiaracter  can  be  drawn  from 
the  failure  to  so  advertise  the  lawyer. 
The  Court  held  that  an  action  for  con- 
spiracy would  not  lie  in  any  case  in 
which  the  parties  could  not  be  sued 
for  a  joint  tort,  and  conspiracy  itself 
cannot  be  a  tort  unless  it  involves  an 
act  which  is  wrongful. 

172.  Omaha,  Apr.  11,'  1911.  — A 
long  hatpin  cost  William  Peppers,  a 
gateman  at  the  Union  station,  an  eye 
to-day  and  came  near  piercing  his 
brain  and  killing  him.  Peppers  was 
punching  tickets  at  the  gate  when  a 
fashionably  dressed  woman  attempted 
to  squeeze  through  the  crowd  gathered 
about  it.  The  pin  in  her  hat  penetrated 
the  gateman's  left  eye. 

173.  Paris,  Apr.  13,  1911.  — The 
situation  in  Aube  and  Mame  depart- 
ments, otherwise  known  as  the  cham- 
pagne districts,  has  now  become  alarm- 
ing, verging  on  civil  war. 

While  on  the  one  hand  troops  are 
being  rushed  by  the  government  to  the 
affected  districts,  the  populace,  on  the 
other  hand,  is  taking  up  positions  and 
threatening  reprisals  and  resistance. 
The  worst  feature  is  the  rivalry  and 
hatred  between  the  inhabitants  of 
Aube  and  Mame  departments. 

The  crisis  had  its  origin  in  purely 
economic  questions.  Following  the 
Narbonne  riots  in  1907,  it  was  decreed 
by  law  that  the  great  wine-producing 
districts  —  Bordeaux,  Cognac,  Champ- 
pagne  and  others  —  be  delimited  and 
that  only  the  real  products  of  those 
districts  should  be  sold  under  the  label 
Bordeaux,  Cognac,  or  Champagne. 
Violent  i^ecriminations  followed  from 
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the  difitricts  outside  of  these  ssones 
which  hitherto  had  produced  wine  and 
called  it  by  one  of  the  famous  names. 
Latterly  Aube  department  was  par- 
ticularly excited  because  it  was  ex- 
cluded from  Champagne.  On  Sunday 
last  50,000  Aubois  gathered  at  Troyes 
and  decided  to  assert  their  right  to  be 
included  in  Champagne.  The  Mame 
wine  growers,  who  had  hoped  to  profit 
by  the  delimitation  which  favored 
them,  are  furious  at  this  decision  and 
also  at  the  vote  of  the  senate  which 
invited  the  government  to  support  the 
contentions  of  the  Aube  growers. 

174.  New  York.  —  "I  think  you  are 
the  meanest  man  in  New  York,''  said 
Magistrate  Steinert  to  John  Kelly 
of  No.  1768  Amsterdam  Avenue.  Kelly 
had  been  summoned  to  court  by.hi^ 
twenty-year-old  son,  Vincent,  whose 
wooden  leg  he  had  taken  away. 

''You  ought  to  be  filled  with  shame,'' 
snapped  the  magistrate.  ''I'll  give 
you  just  an  hour  to  return  your  boy  his 
wooden  leg.    If  you  don't  —  " 

For  three  years  Vincent  has  been 
tr3ring  to  make  a  living  by  doing  er- 
rands. Because  he  could  not  get  a 
regular  job,  he  said,  his  father  took  his 
leg  from  him. 

175.  Chicago,  Apr.  29,  1911.  —Sim- 
Uarity  of  names  was  responsible  for 
confusion  at  the  county  jail  yesterday 
that  almost  resulted  in  the  freeing  of 
the  wrong  man.  Richard  Williams,  24 
years  old,  colored,  held  on  a  charge  of 
attempted  robbery,  and  Will  Williams, 
also  colored,  accused  of  disorderly  con- 
duct, supplied  the  names.  When  the 
latter's  trial  was  called  the  former  was 
taken  into  court,  where  no  one  ap- 
peared as  complainant,  and  the  dis- 
charge of  Will  Williams  was  ordered. 
Richard  Williams  was  preparing  to 
leave  the  jail  when  the  mistake  was 
discovered. 

176.  Boston,  —  Ann  McGrath,  a 
woman  seventy  years  of  age,  was  in- 
stantly killed  this  noon  by  a  falling 
chimney.  Bricks  crashed  through  the 
roof  of  an  ell  in  which  is  the  kitchen  of 
John  N.  Landers's  restaurant,  at  695 
Washington  Street.    Three  other  per- 


sons were  in  the  kitchen,'^of  whom  two 
escaped  injury  and  one  was  injund 
slightly.  There  was  nd  excitement  io 
the  restaurant  proper,  which  was  not  in 
line  with  the  falling  bricks. 

A  gang  of  workmen  emplo3red  by  the 
G.  W.  and  F.  Smith  Iron  Company  wbk 
erecting  a  fire-escape  on  the  rear  of 
the  Gill  Building,  at  19  Eliot  Street,  and 
they  had  placed  a  rope  around  one  of 
the  chimneys  to  hoist  the  girders  fnMs 
the  street  to  the  fourth  floor.  Whoi 
they  were  hoisting  one  girder,  the  strain 
was  too  great,  the  chimney  gave  way 
and  some  of  the  bricks  crashed  down 
into  the  kitchen  aforesaid,  which  is  on 
the  top  floor  of  the  two-story  ell 
across  an  alleyway  from  the  Gill  Build- 
ing. Miss  McGrath,  who  had  been  em- 
plo3^  there  for  twelve  years  as  a 
washwoman,  was  about  to  go  to  her 
home  when  the  volley  of  bricks  tore  a 
hole  through  the  building.  The  bricks 
made  a  hole  a  foot  square,  and  Miss 
McGrath  was  killed  instantly. 

In  the  room  at  the  time  were  Ce&a 
Hoch  of  100  West  Springfield  Street, 
a  baker's  assistant,  who  was  slightly 
injured  on  the  hand,  besides  being 
badly  frightened;  also  a  baker  and  his 
boy. 

177.  New  Haven,  Conn.  —  A  jury  in 
the  Superior  Court  in  New  Haven, 
Conn.,  yesterday,  awarded  William 
Hassett,  a  member  of  the  school  com- 
mittee of  Wallingford  $4,000  damagieB 
in  his  suit  against  Father  Carroll, 
pastor  of  the  Wallingford  CathoKo 
Church  for  110,000  for  sland^.  The 
suit  was  the  outgrowth  of  a  sermon 
preached  by  Father  CarroU  in  which 
he  said  the  public  schoolhouse  "was 
so  unsanitary  that  any  self-respecting 
American  pig  would  commit  suicide 
before  spending  an  hour  in  that  pig- 
sty," and  also  that  the  building  was 
"a  microbe-infested  shack  and  pest 
hole."  On  the  witness  stand  Father 
Carroll  admitted  preaching  such  a  se^ 
mon,  saying  he  believed  the  allegar 
tions  he  had  made  to  be  true. 

178.  New  York,  Apr.  21,  1911.— 
The  traditional  bull  in  a  china  shop  was 
run  a  close  second  to-day  by  a  horse  — 
an  aged  imd  totally  Mind  horse  at  that 
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-^  which  kicked  his  way  throu^  two 
big  plate  glass  windows  of  a  jewelry 
Btore  at  the  comer  of  Maiden  Lane  and 
Broadway  uid  sent  the  1200,000  worth 
of  diamonds  in  the  window  flying  in  all 
directions.  Precious  stones  by  the  tens 
of  thousands  of  dollars  worth  were 
swept  into  the  street,  buried  among 
masses  of  finely  broken  glass.  Po- 
licemen stationed  at  this,  one  of  the 
busiest  comers  in  downtown  New  York 
in  the  heart  of  the  wholesale  jewelry 
district,  had  all  they  could  do  to  con- 
trol the  crowds  which  pushed  into  the 
thick  of  the  fray,  and  watched  the  pro- 
prietors and  clerks  of  the  jewelry  es- 
tabhshment  in  a  mad  scramble  to 
pick  the  gems  out  of  the  ddbris  and 
save  everj'thing  possible.  The  jewelers 
said  it  would  take  an  inventory  to  tell 
if  anybody  had  got  away  with  any  of 
the  gems. 

179.  BoaUm,  Apr.  20,  1911.  — One 
small  cherry  tree  in  the  yard  of  James 
Kenny  at  4  Greenwood  Court,  Maiden, 
came  near  being  the  cause  of  a  tragedy, 
yesterday  afternoon.  Its  branches  ex- 
tend over  the  yard  of  James  A.  Mo- 
Donald,  and  for  two  long  years  this 
single  fault  has  caused  bad  blood 
between  the  McDonalds  and  the  Ken- 
nys.  Yesterday  afternoon  McDonald 
climbed  into  the  tree  and  began  to  cut 
off  all  the  branches  that  overhung  his 
premises.  Kenny  came  out  and  de- 
manded that  he  stop,  but  McDonald 
paid  no  attention  to  him,  whereat 
Kenny  drew  a  revolver  and  fired  at  his 
neighbor.  McDonald  uttered  a  cry 
and  fell.  The  shot  had  passed  through 
his  knee.    Kenny  was  arrested. 

180.  Andom-^  Mass.,  Apr.  20,  1911. 
—  An  unknown  man  caught  stealing 
eggs  in  the  home  of  Charles  H.  Newton 
on  the  West  Andover  road,  was  shot 
and  killed  early  to-day  by  Charles  H. 
Newton,  Jr.,  an  Andover  police  officer. 
Officer  Newton  stated  to-day  that  he 
was  forced  to  shoot  in  self-defence, 
after  the  man  had  attacked  him. 

According  to  officer  Newton,  the  man 
entered  the  house  and  took  a  case  of 
eggs.  He  made  so  much  noise  in  going 
out  that  several  members  of  the  family 
including  the  officeri  were  awakened. 


Officer  Newton  jumped  out  of  bed, 
snatched  up  a  shot  gun  and  ran  out- 
doors after  the  burglar.  He  said  to-day 
that  when  he  got  near  the  man  he 
conmianded  him  to  halt,  whereupon  the 
burglar  attacked  him.  Newton  fired  in 
the  air,  but  when  the  man  continued  his 
attack,  the  officer  sa3rs  he  felt  com- 
pelled to  shoot  him  to  save  his  own  life. 
The  man  fell  with  fatal  wounds  in  the 
abdomen,  and  died  shortly  afterward. 
The  body  of  the  marauder,  who  was 
about  thirty  years  of  age,  and  appar- 
ently a  foreigner,  was  removed  to 
Lawrence.  It  is  supposed  that  he  was 
a  member  of  the  foreign  colony  in  that 
city.  There  have  been  many  thefts  of 
produce  in  the  farming  district  in  the 
suburbs  of  Lawrence  recently,  and  the 
police  believe  the  man  killed  to-day 
was  concerned  in  many  of  these.  No  ac- 
tion was  taken  against  officer  Newton. 

181.  Chicago.  —  The  cries  of  a 
father  who  thought  his  child  was  being 
kidnapped  attracted  a  crowd  of  500 
persons  last  night  in  West  Forty- 
seventh  Street.  Mary  Daly,  1123 
Forty-seventh  Street,  fell  over  the 
curbstone  in  trying  to  avoid  a  wagon. 
The  conductor  of  a  car  that  was  pass- 
ing saw  she  was  injured,  stopped  his 
car,  picked  the  child  up  and,  jumping 
on  the  car,  gave  the  signal  to  go  ahead, 
intending  to  hurry  to  a  drug  store  to 
have  the  child's  injuries  attended  to. 
Thomas  Daly,  the  child's  father,  seeing 
the  conductor's  action,  thought  the 
girl  was  being  stolen  and  raised  a  cry 
of  alarm.  Soon  the  street  was  full  of 
excited  persons  chasing  the  car.  At 
the  comer  of  Halstead  Street  the  crowd 
caught  up  with  the  car,  and  then  it  was 
found  the  conductor  had  taken  the  child 
into  the  drug  store  on  the  comer. 
While  the  excitement  was  at  its  height 
the  girl  came  out  of  the  store  and  was 
restored  to  her  father.  The  police  did 
not  learn  the  name  of  the  humane 
conductor. 

182.  England,  —  A  curious  and  ro- 
mantic case  was  before  the  E^ssex  as- 
sizes recently.  Alfred  Rowland  Har- 
rington Hill,  rather  a  good-looking 
young  man,  was  charged  with  attempt- 
ing to  wound  Miss  Emily  Spooner  and 


948 


APPENDIX  B 


attempting  to  oommit  suicide.  The 
couple  were  lovers  and  as  the  prospects 
for  marriage  were  not  bright  they  had 
agreed  to  commit  suicide  together. 
They  met  one  night  in  August  to  carry 
out  the  compact.  They  wandered 
about  the  fields  near  Dagenham,  and 
Hill  gave  the  young  woman  some  laud- 
anum and  drank  some  himself.  If  the 
drug  did  not  take  effect,  Hill  was  to 
kill  his  sweetheart  with  a  knife.  As  the 
laudanum  seemed  slow,  Hill,  with  the 
permission  of  Miss  Spooner,  inflicted  a 
wound  in  her  neck  with  a  small  table 
knife.  This  wound  did  not  prove  seri- 
ous and  Hill  had  not  the  courage  to  in- 
flict another.  The  ill-starred  pair  wan- 
dered around  all  night  and  most  of  the 
next  day  in  a  wretched  plight.  Finally 
they  took  refuge  in  a  farmhouse.  The 
police  were  notified  of  their  condition 
and  Hill  was  arrested  and  conmiitted  for 
trial.  He  pleaded  guilty  to  attempted 
suicide  and  sentence  was  postponed. 

183.  Vienna,  Austria,  Apr.  1.  — 
A  curious  case  has  been  tried  in  court 
here.  A  lady  claimed  a  heavy  compen- 
sation from  a  young  man  with  whom 
she  recently  danced  at  a  masked  ball. 
During  the  dance  he  allowed  her  to  fall 
heavily,  so  that  she  suffered  a  severe 
internal  injury.  The  defendant  de- 
clared that  his  partner  was  a  poor 
dancer,  and  that  it  was  difficult  to  steer 
her  through  the  crowded  rooms.  She 
rejoined  'that  the  defendant  had  at- 
tempted new  steps  which  he  had  seen 
in  the  opera  ballet,  and  which  he  de- 
sired to  imitate.  He  flung  his  legs 
about  and  went  through  a  kind  of  Rus- 
sian bent-knee  dance,  the  execution  of 
which  tripped  the  plaintiff,  and  both 
fell  heavily.  The  Judge  decided  that 
the  man  could  not  be  held  responsible 
for  the  safety  of  his  partner,  and  the 
claim  was  dismissed. 

184.  Washington  Court  House,  Ohio, 
Jan.  12.  —  For  the  past  week  the  com- 
mon pleas  grand  jury  has  been  in  ses- 
sion and  since  Wednesday  it  has  had 
under  consideration  the  cases  of  Colonel 
A.  B.  Coit,  of  Columbus,  commander  of 
the  Fourteenth  Raiment,  Ohio  Na- 
tional Guard,  and  ex-Sheriff  James 
Cook,  of  this  county,  for  causing  the 


troops  to  fire  on  the  courthouse  mob 
last  September.  A  large  number  of 
witnesses  were  examined  and  various 
phases  of  the  matter  gone  over.  The 
grand  jury  made  its  report  this  after- 
noon, finding  sixteen  indictments. 
None  of  these  was  made  public.  It  is 
understood  on  good  authority  that 
Colonel  Coit  was  indicted  and  that  ex- 
Sheriff  Cook  was  not.  It  is  not  known 
just  when  the  award  will  be  made. 
Colonel  Coit  is  now  in  Coliunbus 
actively  engaged  in  the  work  of  re- 
lieving the  Hocking  and  Shawnee  Val- 
ley distressed  miners  and  families. 

185.  CAico^,  Mar.  23, 1911.  —  Prof. 
Joseph  Roach,  proprietor  of  a  dancing 
school  at  673  West  Madison  Street, 
filed  a  suit  yesterday  for  damages  of 
$10,000  for  alleged  slander  and  libel 
against  Prof.  Peter  J.  Ridge.  The 
action  was  brought  in  the  Cook  County 
Circuit  Court. 

Roach  claims  the  defendant,  whose 
dancing  school  is  at  127  La  Salle 
Street,  wronged  him  in  statements.  In 
an  interview  Roach  sud  of  Ridge : 

''He  said  I  am  incompetent  to  teach 
dancing  —  me,  who  can  do  four  times 
more  than  he  can.  He  circulated  sto- 
ries that  my  school  is  patronized  by 
toughs,  and  that  my  teachers  picked 
the  pockets  of  students." 

186.  Chicago.  —  Judge  Goggin  was 
given  another  opportunity  yesterday  to 
score  police  officers  for  making  arrests 
without  a  warrant.  This  time  he  went 
further  in  his  denunciation  of  police 
methods  than  ever  before,  and,  unless 
he  relents  before  Saturday  morning  he 
wiU  hold  Officer  Banner,  of  the  Central 
station,  to  the  grand  jury  for  false 
arrest. 

Jan.  28  Officers  Danner  and  Mason 
arrested  Frank  Fields  and  Fred  Schroe- 
der  at  the  Congress  Street  station  of 
the  Alley  L  for  picking  pockets.  The 
men  were  not  caught  in  the  act  of 
conmiitting  a  crime  and  the  officers 
had  no  warrants  for  them.  The  next- 
day  Fields  and  Shroeder  were  fined  $25 
each  by  Justice  Foster  and  sent  to  the 
bridewell.  Yesterday  an  attorney 
brought  them  before  Judge  Goggin  on 
a  writ  of  babeaa  ooxpus.     Aasifltaiit 
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City  Prosecutor  DemuBon  appeared 
for  the  city  and  Officer  Danner  was  in 
court  as  a  witness.  After  hearing  the 
statements  of  the  prisoners  and  the  offi- 
cer Judge  Goggin  sfdd  to  the  latter: 
"Have  you  a  bondsman  in  court?" 
Danner  was  dumfounded  and  hardly 
knew  what  to  say.  "I  will  continue 
the  case  to  Saturday  morning/'  said 
Judge  Goggin,  "and  I  tell  you  frankly 
that  if  it  appears  then  that  you  have 
arrested  these  men  without  a  warrant 
and  not  in  the  commission  of  any  crim- 
inal offence  I  will  hold  you  to  the 
grand  jury.  "  In  explanation  of  the 
arrest  of  Fields  and  Schroeder,  Officer 
Danner  says  that  several  complaints 
had  been  made  to  Inspector  Shea  of 
pocket-picking  at  the  Congress  Street 
station  of  the  Alley  L.  The  inspector 
sent  Danner  and  Mason  to  the  station 
and  told'  them  to  arrest  any  known 
thieves  who  were  seen  loitering  about 
the  platform.  The  officers  saw  Field 
and  Schroeder  and  watched  them  for 
half  an  hour.  It  is  claimed  they  were 
"working"  the  crowds.  Fields  and 
Schroeder  had  been  arrested  the  day 
before  and  fined  $25  each  by  Justice 
Foster.  Inspector  Shea  says  they  are 
well  known  to  the  police  as  pick- 
pockets and  have  been  arrested  a 
score  of  times. 

186  o.  Parkershurg,  W.  Va.,  Feb.  8. 
—  The  "Big  Moses"  gas  well  on  the 
Spencer  farm,  on  Indian  Creek,  owned 
by  the  Victor  Oil  Company,  which 
company  has  spent  thousands  of  dol- 
lars in  a  few  months  in  endeavors  to 
shut  it  off,  burst  all  bounds  last  night, 
tearing  up  fifteen  acres  of  land,  carry- 
ing everything  before  it.  It  is  pro- 
nounced the  greatest  gaser  ever  struck 
in  the  world.  The  roar  of  the  escaping 
gas,  which  can  be  heard  for  miles,  is 
reported  to  be  terrible,  and  cattle, 
horses,  and  sheep,  pastured  in  the  vicin- 
ity, are  losing  their  sense  of  hearing, 
eventually  djring  from  an  unknown 
cause.  As  the  pressure  cannot  be 
regulated,  it  will  have  to  be  allowed 
to  exhaust  itself.   . 

187.  Chicago,  May  10,  1911.  — 
David  Boland,  30  years  old,  4126  North 
Forty-fifth  Avenue,  who  says  he  is  an 


umpire  in  the  Wisconsin  State  League 
and  a  politician,  was  fined  $10  and 
costs  in  the  Chicago  Avenue  Court 
yesterday  after  he  had  admitted  that 
he  took  a  watch  from  Edward  Grabble 
of  Racine,  Wis.,  while  Grabble  slept 
in  the  Northwestern  depot,  and,  re- 
turning later,  awakened  the  victim  and 
offered  to  return  the  timepiece  for  $1. 
"I  bought  him  a  cup  of  coffee,  then  I 
walked  outside  and  sat  down,  falling 
asleep,"  Grabble  said.  "When  he 
told  me  I  had  lost  my  watch  and  he 
would  return  it  for  $1  I  had  him 
arrested." 

188.  Cfcicoflro.  —  \^th  the  cold  wind 
penetrating  an  oilcloth  covering,  the 
only  substitute  for  a  door  that  she  can 
secure,  Mrs.  Nellie  Klein,  a  dressmaker, 
is  putting  up  the  best  fight  she  can 
against  a  landlord  who  has  adopted 
novel  methods  to  rid  himself  of  a 
tenant. 

Mrs.  Klein  lives  in  a  rear  flat  at  113 
Gault  Court.  The  building  was  pur- 
chased a  month  ago  by  Christian  Lin- 
denmann.  Mrs.  Klein  had  paid  her 
rent  to  the  former  owner  up  to  March 
2.  Shortly  after  Lindenmann  assumed 
possession  she  f  eU  ill  and  has  since  been 
confined  to  her  bed.  Without  money 
she  was  unable  to  pay  the  rent  at  once, 
though  she  says  she  told  Lindenmann 
that  when  she  had  recovered  she  would 
pay  the  amount,  and  on  March  12  she 
was  served  with  an  eviction  notice. 
Unable  to  rise  from  her  bed  and  taken 
care  of  by  neighbors,  she  could  not  pay 
the  rent.  Yesterday,  she  e&ys,  Linden- 
mann took  off  the  doors  of  her  flat  and 
carried  them  off. 

189.  Sjmngfidd,  HI.,  Apr.  12,  1911. 
—  Senator  Heam  and  Representative 
G.  H.  Wilson,  both  of  Quincy,  came  to 
blows  during  to-night's  session  of  the 
Senate  license  conmiittee.  The  sena- 
tor, who  is  an  ex-confederate  soldier, 
sidled  into  the  house  member  and 
rapped  him  on  the  head  with  a  heavy 
walking  cane.  While  they  were  en- 
deavoring to  grapple  with  each  other 
across  a  table.  Chairman  Ettelson  and 
Senator  Dailey  separated  the  two 
fighting  men.  The  fight  was  precipi- 
tated by  a  statement  of  Wilson,  who 
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branded  as  false  Heam's  assertion  that 
the  mayor-elect  of  Quincy  was  opposed 
to  the  Wilson  billj  which  prohibits 
operation  of  saloons  within  two-thirds 
of  a  mile  of  soldiers'  homes,  one  of  which 
is  located  at  Quincy.  "That 's  false/' 
exclaimed  Wilson,  pointing  his  finger 
at  the  Quincy  senator.  "The  mayors 
elect  never  made  such  a  statement.'' 
Quick  as  a  flash,  the  old  senator  ham- 
mered Wilson  on  the  head  with  his  cane 
and  shouted,  "Take  that,  you  liar." 
After  the  smoke  of  battle  had  cleared 
away,  the  committee  got  down  to  busi- 
ness and  reported  the  bUl  out  with  a 
favorable  resolution.  The  bill  has  al- 
ready passed  the  house. 

190.  Boston,  May  2,  1911.  — Three 
automobiles  and  a  cab  were  smashed 
and  two  men  were  injured  in  a  peculiar 
accident  on  Beacon  Street  last  even- 
ing. George  H.  Dillon,  the  driver  of 
the  cab  which  is  owned  by  HerUhy 
Brothers,  was  going  along  the  street 
when  a  taxicab  operated  by  Peter  J. 
Salmon  drew  up  behind  him  and  then 
tried  to  pass.  Just  as  the  taxicab  was 
abreast  of  the  cab  another  automobile 
owned  and  operated  by  Greorge  F.  Ke- 
hew  of  40  Doe  Street,  Cambridge, 
suddenly  appeared  coming  in  the  oppo- 
site direction.  Trying  to  dear  the  taxi- 
cab  Kehew  pulled  his  wheel  sharply 
over  and  his  machine  began  to  skid  so 
that  it  turned  almost  at  right  angles, 
hitting  both  the  cab  and  the  taxicab. 
Thomas  G.  Cashman,  who  was  riding 
with  Kehew,  was  thrown  out  and  ren- 
dered unconscious.  Dillon,  the  driver 
of  the  cab,  was  also  thrown  out  but 
was  not  badly  hurt. 

Behind  the  taxicab  and  cab  was  an- 
other automobile  owned  and  operated 
by  Warren  H.  Kay  of  40  High  Street, 
Medford.  When  he  saw  the  collision 
Kay  steered  for  the  sidewalk,  to  avoid 
further  compUcations  and  one  of  the 
wheels  of  hia  machine  was  broken  by 
the  curbstone.  Cashman  was  taken 
to  the  City  Hospital,  where  he  was 
treated  for  a  scalp  woimd  and  was  then 
sent  to  his  home  at  25  Arcadia  Street, 
Dorchester. 

191.  Boston,  —  A  novel  question  of 
law  is  soon  to  be  passed  on  by  the 


Massachusetts  Supreme  Court.  It  is 
this:  Has  a  milkman  the  right  to 
wake  up  a  customer  in  order  to  pre- 
sent a  bill?  In  other  words,  is  he 
technically  guilty  of  an  assault?  The 
defendant  had  been  accustomed  to 
leave  milk  at  an  early  hour  at  the  plain- 
tiff's house.  At  intervals  he  had  en- 
tered the  plaintiff's  sleeping  room  for 
the  purpose  of  collecting  his  bill 
while  the  debtor  was  in  bed.  The  evi- 
dence does  not  show  that  the  plaintiff 
was  reluctant  to  settle  the  cliums 
against  him.  The  method  of  collec- 
tion was  merely  a  usage  to  which  he 
submitted.  But  after  a  while  he  grew 
tired  of  it,  and  notified  the  milkman 
to  discontinue  the  practice.  One 
morning,  however,  the  defendant, 
wanting  his  money,  and  not  finding 
the  plaintiff  up,  made  his  way  agm 
to  the  room,  and  aroused  plfuntiff  by 
shaking  his  shoulder.  Then  the  de- 
fendant presented  his  bill.  It  happened 
that  the  customer  had  just  fallen  asleep 
after  a  night  of  sickness,  and  he  showed 
his  resentment  by  bringing  suit  for 
assault  against  his  creditor.  The  lower 
Court  entered  judgment  for  the  de- 
fendant, but  the  plaintiff  is  not  satis- 
fied, and  wishes  it  to  be  settled  once 
for  all  whether  a  milkman  can  awaken 
a  customer  and  demand  that  he  cancel 
a  debt  at  an  unseemly  hour.  (Rich- 
mond V.  Fiske,) 

192.  Chicago,  Feb.  25,  1903.-^ 
Judge  Tuley's  decision  in  the  suit 
brought  against  a  Chicago  surgeon  on 
the  ground  that  he  used  the  knife  on  a 
patient  without  securing  proper  con- 
sent opens  up  a  question  of  deep  in- 
terest. In  awarding  $3,000  damages  to 
the  plaintiff  the  Court  declares  its  con- 
viction that  the  surgeon  performing 
the  operation  evidently  regarded  it  as 
a  trifling  matter  and  "believed  he 
had  the  i^^ht,  if  he  thought  the  patient 
would  be  benefited  by  such  an  opera- 
tion, to  use  his  own  judgment  and  act 
upon  it  without  regard  as  to  what  the 
patient  or  her  friends  might  demre."  The 
decision  seems  to  rest  pn  a  prindple  which 
will  be  recogni2sed  generally  as  sound. 

193.  New  York,  May  13,  1911.— 
More  than  100  persons  were  injured, 
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four  of  them  seriously,  in  a  series  of 
accideats  which  marked  the  amiual 
military  games  of  Squadron  A  on  the 
parade  ground  of  Van  Cortland  Park 
this  afternoon.  Panic  seized  the  crowd 
of  10,000  spectators  when  a  horse  ran 
wild  and  dashed  into  the  throng, 
throwing  his  rider  headlong  and  strik- 
ing a  woman  on  the  head  with  a  steel- 
shod  hoof.  In  the  stampede  which 
followed  scores  of  persons,  mostly 
women,  were  cut  and  bruised. 

194.  England  J  June  7,  1911.  — It 
IS  the  duty  of  each  loyal  subject  not 
merely  to  refuse  gold  coin  that  is  under 
a  certain  weight  but  to  break  it. 
"Every  person,''  the  Act  reads,  ''shall, 
by  himself  or  others,  cut,  break  or  de- 
face such  coin  tendered  to  him  in  pay- 
ment and  the  person  tendering  the 
same  shall  bear  the  loss.''  But  in 
spite  of  this  act  it  is  a  risky  business 
interfering  with  coins  which  you  may 
suspect  to  be  under  weight  or  spurious. 
Some  months  ago  a  Grimsby  woman 
o£fered  a  half-sovereign  in  payment  of 
goods  to  a  local  shopkeeper.  The  latter 
put  the  coin  in  a  testing  machine,  and 
as  it  broke  in  two,  refused  to  take  it. 
The  coin,  however,  was  pronounced  by 
experts  to  be  perfectly  genuine,  and 
when  the  case  was  taken  into  a  court 
of  law  the  shopkeeper  was  ordered  to 
refund  ten  shilUngs  to  the  customer. 

195.  Chicago,  May  10,  1911.-- 
Phone  user  locked  in.  —  "This  is 
James  Lofty,  and  I  'm  way  up  in  the 
air.  I  was  telephoning  in  the  booth 
and  the  dru^ist  did  n't  notice  the  fact 
when  he  locked  up.  So  I  'm  here. 
And  I  wish  you  would  be  a  good  Samari- 
tan burglar  and  let  me  out."  That 
was  the  effect  of  a  telephone  message 
sent  by  Lofty  from  the  Pegram  drug 
store  at  5858  South  Halsted  Street 
late  Monday  night.  A  patrolman, 
sent  to  the  store,  went  to  Pegram's 
home  and  soon  afterward  the  prisoner 
was  released. 

196.  Chicago,     May     10,     1911.— 
Wild  man  may  die.  —  George  Odett, 
the  Wildman  of  Gumee,  who  was  con- 
fined in  an  iron  barred  cage  at  his  home, 
seven  miles  west  of  Waukegan,  for 


thirty  years,  and  who  was  recently 
committed  to  the  Elg^  asylum,  is  in 
a  critical  condition  as  the  result  of 
a  beating  he  received  Monday  night. 
John  Kablo,  an  epileptic,  enraged  at 
the  noise  made  by  Odett,  rained  blows 
on  Odett's  face  and  body  to  quiet  him. 
Due  to  his  advanced  age,  65,  Odett  may 
die. 

197.  Boston,  June  7,  1911.  — Wil- 
liam H.  Crapo,  the  keeper  of  the  lodg- 
ing house  at  574  Massachusetts  Ave- 
nue, who  threw  sulphuric  acid  at  four 
Harvard  students  early  Sunday  morn- 
ing, was  to-day  fined  $100  by  Judge 
Burke  on  a  charge  of  assault.  Crapo 
appealed  and  was  held  in  $300.  In 
imposing  sentence,  the  Ck>urt  said: 
"If  you  had  used  your  boot,  or  thrown 
a  pail  of  water,  or  used  a  broomstick, 
some  of  us  would  have  applauded,  but 
the  use  of  sulphuric  acid  was  un« 
reasonable." 

The  young  men,  who  called  at  Cra- 
pe's house  twice  Sunday  morning  to  re- 
quest three  young  women  lodgers  to 
take  an  automobile  ride,  were  Donald 
H.  Clarke  of  Holyoke,  Stoddard  Hoff« 
man  of  New  York,  Charles  C.  Adsit  of 
Chicago,  and  Benjamin  S.  Gantz  of 
Rapid  City,  S.  D.  They  and  the 
young  women  were  in  court  and  a 
sprinkling  of  Harvard  students  were 
present  to  hear  their  friends  testify. 
Clarke  said  that  he  went  to  Crape's 
house  with  his  companions  twice  on 
Sunday  morning;  he  admitted  frankly 
that  they  believed  Crapo  would  be 
asleep  on  their  second  visit.  Clarke 
declared  that  he  had  never  been  to  the 
house  before,  and  that  he  was  standing 
on  the  sidewalk  when  he  was  hit  by 
the  sulphuric  acid.  He  was  burned 
painfully  on  the  neck  and  chest. 

Crapo  testified  that  he  deliberately 
threw  the  acid  at  the  men  who  were 
on  or  about  his  steps  and  who,  in  his 
opinion,  were  making  a  disturbance. 

The  students  have  been  disciplined 
by  Acting  Dean  Wells,  and  their 
cases  may  come  before  the  faculty  for 
action.  At  present  the  yotmg  men  are 
under  suspension. 

198.  Boston,  June  2, 1911.  —  I.  Wen- 
dell  Gammons  of    South    Braintree, 
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who  has  an  ofBoe  at  166  Essex  Street, 
Boston,  was  passing  along  Summer 
Street  this  afternoon  when  a  wagon 
driven  by  a  man  named  Dexter  of 
South  Boston  accidentally  smashed 
into  the  post  which  supported  the 
Boston  Tiiveler's  clock.  The  heavy 
clock  feU  when  the  iron  was  broken  off 
for  about  half  its  length.  Gammons 
was  struck  a  glancing  blow  on  the  neck 
and  was  knocked  to  the  sidewalk.  He 
was  removed  to  Grace  Hospital,  where 
it  was  found  that  the  injury  was  only 
sUght. 

199.  Peoria,  111.  —  Thirty  police  offi- 
cers and  detectives  are  searching  the 
woods  in  this  vicinity  for  George  Losh, 
who  killed  his  wife  Saturday  and  es- 
caped from  the  city.  Leaving  the 
home  of  a  friend,  where  he  secured  two 
large  revolvers,  Losh  started  eastward, 
but  later,  doubling  back,  struck  out 
for  a  dense  wood  five  miles  north  of  the 
city,  where  he  spent  the  night.  The 
cloudburst  Sunday  afternoon  failed  to 
drive  him  from  his  hiding  place.  Losh 
is  regarded  as  a  desperate  character 
and  the  police  have  been  ordered  to 
shoot  him  on  sight. 

200.  New  Bedford,  May  25,  1911.  — 
The  case  in  which  John  F.  Archbold  of 
New  York  was  sued  by  William  De 
Mello  of  Mattapoisett  for  damages  for 
the  death  of  his  daughter,  Guilherme, 
ended  in  the  Superior  Court  to-day 
when  the  jury  brought  in  a  verdict  of 
96,100  for  the  plamtiff.  It  allowed 
$5,000  on  account  of  the  child's  death 
and  $1,100  for  conscious  suffering. 
The  jury  reached  the  verdict  aftier  being 
out  six  and  a  quarter  hours.  The 
child  was  run  down  by  the  automobile 
owned  and  driven  by  Mr.  Archbold. 

201.  Chicago.  —  Calling  a  woman 
"an  old  cat''  is  n't  as  safe  a  diversion 
as  some  lawyers  might  imagine.  S. 
Carr  Carroll,  a  lawyer,  with  offices  in 
813  Hartford  Building,  was  arrested 
yesterday  on  the  charge  of  calling  Mrs. 
Edith  Robinson,  228  East  Ontario 
Street,  "an  old  cat."  According  to 
Mrs.  Robinson's  story  she  called  upon 
the  lawyer  a  week  ago  and  asked  for  a 
position  as  a  stenographer.   The  lawyer 


asked  to  see  her  references.  Mrs. 
Robinson  refused  to  produce  them  until 
assured  of  a  position,  she  sidd.  The 
lawyer  refused  to  promise  a  poatioii 
until  they  were  forthcoming  and  dis- 
cussion led  up  to  the  alleged  remaric. 

202.  Cincinnati  J  June  2,  1911.— 
The  Methodist  ministers  of  Cincinnati 
appear  to  be  threatened  with  the  \isi- 
tation  known  as  contempt  of  court. 
Judge  Dickson  holds  that  they  are  in 
contempt  of  court  because  they  adopted 
a  resolution  declaring  that  the  Courts 
of  Hamilton  Coimty  "have  prostituted 
their  offices  to  the  basest  ends  and  by 
rulings  and  decisions  unprecedented 
and  highly  arbitrary  have  produced  a 
situation  disgusting  to  citizens  and  in- 
jurious to  the  morals  of  city,  county, 
and  State."  Severe,  certainly;  and, 
perhaps  not  altogether  deserved.  Yet 
the  ministers  had  bitter  provocation. 

Cox,  when  testifying  in  court  some 
years  ago,  swore  that  he  had  never  re- 
ceived from  county  treasurers  sums  of 
money  representing  his  share  of  the 
perquisites  secretly  paid  by  banks  to 
the  county  treasurers  for  county  de- 
posits—  a  form  of  graft  that  was  for 
years  a  commonplace  of  finance  and 
politics  in  Cincinnati.  Later  on, 
when  the  matter  was  again  before  the 
courts,  two  former  coimty  treasurers 
testified  under  oath  to  the  exact  sums 
they  had  paid  to  the  boss  of  Hamil- 
ton County.  If  they  were  truthful, 
Cox  had  lied  when  imder  oath  and  was 
guilty  of  perjury.  The  present  puUic 
prosecutor  of  Hamilton  County  baa 
tried  to  bring  Cox  to  justice  on  a  per- 
jury charge,  but  the  technicalities  dis- 
covered by  Judge  Dickson  have  thus 
far  prevented  progress.  Cox  cannot 
be  tried  at  all,  if  Judge  Dickson's  rul- 
ings stand. 

The  ministers  express  themselves  as 
pleased  with  the  prospect  of  facing  the 
Court  on  contempt  charges.  They 
got  legal  advice,  it  is  understood,  be- 
fore adopting  their  resolution,  and 
they  are  prepared  for  judicial  condem- 
nation. 

203.  EvansUm,  Apr.  8,  1911.— 
Rudolph  Nordberg,  13  years  old,  liv- 
ing at  1215  Washington  Street,  was 
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bitten  by  a  dog  belongmg  to  Night- 
watchman  Brooks,  who  lives  at  1403 
Grain  Street.  When  he  heard  of  it 
Mr.  Brooks  called  the  dog  in  and  shot 
him  saying  he  did  not  want  a  dog 
aroimd  that  was  even  complained  of. 
The  boy  was  not  seriously  injured. 

204.  Chicago,  July  5, 1911.  —  Simon 
Fisher,  10125  Michigan  Avenue,  be- 
came an  imwUling  observer  of  the 
national  holiday  during  the  afternoon. 
Fisher,  who  is  forty-six  years  old,  mis- 
took a  torpedo  for  a  chocolate,  placed 
it  in  his  mouth  and  began  to  chew  it. 
A  moment  later  the  dynamite  exploded, 
tearing  his  cheek  and  fracturing  his 
jaw. 

205.  Chicago,  July  4,  1911. —  Suni- 
larity  of  names  has  been  the  cause  of 
much  annoyance  and  embarrassment 
to  Mrs.  Dorothy  Livingston,  widow 
of  ''Al''  Livingston,  automobUist, 
killed  at  the  Atlanta  speedway  acci- 
dent Nov.  1,  according  to  the  com- 
plaint of  Mrs.  Livingston,  who  was  in 
Chicago  yesterday.  She  said  the  pub- 
lication in  the  Record-Herald,  June  21, 
of  a  divorce  suit  against  Leroy  EUicott 
Turner,  in  which  a  woman  referred  to 
as  ** Dot"  Livingston  was  named  as  the 
cause,  has  gone  the  rounds  of  her 
friends  from  California  to  Rhode  Island, 
and  has  placed  her  in  an  unenviable 
light  among  many  of  them.  She  is 
known  among  her  intimates  as  ''Dot,'' 
but  she  declares  she  is  not  the  woman 
named  in  the  divorce  suit.  Mrs. 
Livingston  now  resides  at  Providence, 
R.  I.,  but  at  the  time  of  the  deatb  of 
her  husband  lived  at  Los  Angeles,  Cal. 

206.  Chicago.  —  Throws  ax  ;  six 
months.  —  Olaf  Peterson  wJl  serve 
six  months  in  jail  because  he  threw  an 
ax  at  a  pet  dog  owned  by  Mrs.  Eleanor 
Stoddart,  21  years  old.  Sentence  was 
imposed  by  Municipal  Judge  Scully 
in  the  Chicago  Avenue  court  yesterday. 
Mrs.  Stoddart  lives  at  3645  East  Rav- 
enswood  Avenue  and  Peterson  lives 
next  door.  She  caused  his  arrest  on 
a  charge  of  disorderly  conduct. 

207.  Chicago.  —  Richard  J.  Mc- 
Clevey,  a  dentist,  will  be  given  $500  by 


the  receivers  of  the  Chicago  Union 
Traction  Company,  because  a  con- 
ductor on  an  Ogden  Avenue  car  de- 
clared a  50-cent  piece  offered  him  as 
fare  to  be  coimteifeit.  Judge  Ball  in 
the  Appellate  Court  to-day  afl&rmed 
a  verdict  for  that  amount  retiuned  last 
summer  in  the  Circuit  Court. 

April  4,  1901,  the  appellee  and  John 
Nolan,  a  cashier  for  a  business  house, 
boarded  an  Ogden  Avenue  car  at  West 
12th  Street.  Dr.  McClevey  offered 
the  conductor  a  half-dollar,  bu£  the 
latter,  according  to  the  evidence,  re- 
turned the  coin,  saying:  "That  is 
counterfeit.''  A  second  coin  is  also 
said  to  have  been  rejected  by  the  con- 
ductor, who  is  declared  to  have  stopped 
the  car  and  to  have  asked  a  policeman 
to  arrest  the  two  passengers.  The  two 
pieces  of  money,  it  is  asserted,  were 
good.  Judge  Ball  said,  in  affirming 
judgment:  "The  principle  laid  down 
in  this  case  is  that  the  insult  and  hu- 
miliation suffered  by  the  passenger  are 
actual  damages  for  which  a  recovery 
can  be  had  in  a  proper  action." 

208.  Sayre,  Okla.,  July  1,  1911.— 
A  pickpocket,  closely  pursued  by  the 
town  marshal,  leaped  into  the  basket 
of  a  balloon  near  here  to-day  just  as 
the  air  craft  was  leaving  the  ground  and 
sailed  away  to  safety. 

The  balloon  had  been  filled  with  gas 
and  the  aeronaut,  George  Harvey,  was 
in  the  basket  ready  to  start  when  the 
marshal  discovered  the  pickpocket 
taking  a  purse  from  the  pocket  of  a 
citizen  whose  attention  was  centred 
on  the  balloon.  The  marshal  attempted 
to  catch  the  thief,  and  the  pursued 
man  ran  and  leaped  into  the  basket 
as  it  cleared  the  earth.  He  refused  to 
heed  the  marshal's  warning  cry  of 
"Stop  thief!"  At  the  height  of 
several  hundred  feet  the  thief  drew 
a  revolver  and  warned  Harvey  not  to 
release  the  rip  cord  on  his  balloon  until 
he  was  ordered  to  do  so.  After  the 
pair  had  travelled  fifty  miles  the  unwel- 
come passenger  gave  the  word  and  the 
balloon  was  lowered.  Ten  feet  from 
the  ground  the  thief  leaped  from  the 
basket  and  ran.  Relieved  of  a  part  of 
its  burden,  the  balloon  again  shot 
upward.   When  Harvev  finally  effected 
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a  landii^,  several  hundred  yards  from 
where  the  thief  had  alighted,  he  had 
disappeared. 

209.  PhUaddphiOy  Feb.  8.— The 
trial  of  William  T.  Andrews  on  the 
charge  of  maUcious  Hbel  preferred  by 
Filbert,  Porter  &  Co.,  the  builders  of 
the  big  Queen  Lane  reservoir,  about 
which  there  has  been  so  much  scandal, 
took  an  unexpected  and  sensational 
turn  at  1  o'clock  this  afternoon,  when 
Andrews  pleaded  guilty  and  threw 
himself  on  the  mercy  of  the  Court.  He 
was  sentenced  to  pay  $1,000  fine  and 
costs,  and  was  ordered  detained  in 
prison  until  his  fine  is  paid.  The  trial 
has  been  in  progress  four  da3rs,  and 
nearly  all  the  high  city  officials  gave 
testimony  against  Andrews.  Andrews 
was  an  unsuccessful  bidder  for  a 
part  of  the  work  on  the  reservoir,  and 
created  a  sensation  two  months  ago 
by  charging  that  Filbert,  Porter  &  Co. 
were  allowed  to  change  the  specifica- 
tions and  cheapen  the  work,  making 
$362,000  by  the  operation. 

210.  Los  AngdeSf  Cal.,  Apr.  2.  — 
Judge  Clark  has  overruled  the  de- 
murrer interposed  by  Rev.  J.  C.  Camp- 
bell in  the  suit  charging  him  with 
slandering  Miss  Tesea  L.  Kelso,  Ubra- 
rian  of  the  Los  Angeles  public  Hbrary. 
The  basis  of  the  action  was  a  prayer 
offered  by  the  defendant  before  his 
congregation  in  the  First  Methodist 
Episcopal  Chureh,  in  which  he  said: 
''O  Lord,  vouchsafe  thy  saving  grace 
to  the  librarian  of  the  Los  Angeles  city 
library  and  cleanse  her  of  aU  sin,  and 
make  her  a  woman  worthy  of  her 
office."  Rev.  Mr.  Campbell  in  his 
demurrer  took  the  position  that  his 
statement  was  privileged.  The  Court 
held  that  a  slander  can  be  perpetrated 
in  the  form  of  a  prayer  as  readily  as 
in  any  other  form  of  speech. 

211.  Minneapolis,  Mareh  20.  —  A 
lively  war  is  on  between  Dr.  Kelly,  the 
health  officer,  and  the  Lawrence  Sani- 
tarium, and  there  is  no  telling  what 
will  be  the  end  of  it.  Attorney  C.  J. 
Laybom  was  busy  to-day  drawing  up 
papers  in  the  libel  suit  of  Dr.  Law- 
rence tw.   Dr.  Kelly.     Two  separate 


complaints  were  made.  One  asked 
for  $25,000  for  Dr.  Lawrence  personally 
and  the  other  for  $25,000  for  insinua- 
tions made  against  the  Lawrence  Sani- 
tarium. Li  an  interview  Dr.  Kelly 
said:  "The  public  must  underetand 
that  I  have  no  personal  enmity  toward 
Dr.  Lawrence,  and  it  is  only  as  a  pub- 
lic officer  that  I  criticise  the  doctor 
and  his  sanitarium.  It  was  not  neces- 
sary to  operate  on  Mrs.  Shurmier  for 
the  preservation  of  life  or  for  her  com- 
fort. All  the  reputable  physicians  of 
the  city  will  agree  with  me  on  that 
point." 

212.  Harrisburgf  Pa.,  Jan.  23.— 
The  libel  suit  of  Policeman  McGovem 
against  George  S.  Lenhart  and  Zenas 
J.  Gray  for  saying  he  levied  political 
assessments  on  other  officials  came  to 
an  end  by  the  Court  directing  an  ac- 
quittal for  Mr.  Gray  and  the  jury  find- 
ing Lenhart  not  guilty,  but  directing 
that  the  costs  be  divided  between  him 
and  the  prosecutor  The  judge  in  his 
charge  said: 

''  A  libel  consists  in  publishing  a  false 
story  which  was  inspired  by  malice. 
With  regard  to  criticising  public  ser- 
vants, the  matter  is  somewhat  differ- 
ent. The  public  press  shall  be  free  to 
every  person  in  referring  to  public 
officials  and  other  public  matters.  Pub- 
lic officials  can  be  more  freely  criti- 
cised than  a  private  individual.  When 
an  article  is  published,  although  not 
true,  if  published  for  the  benefit  of  the 
public  good  and  without  mahce  the 
publisher  is  not  responsible." 

The  only  matter  for  the  jury  to 
determine  was  whether  the  publication 
was  made  in  a  malicious  or  negligent 
manner.  "It  is  the  duty  of  a  pub- 
lisher," continued  the  judge,  "to  note 
the  doings  of  public  officials.  If  he 
be  told  of  a  certain  public  matter  by  a 
reputable  person,  whom  he  oonaideis 
in  a  position  to  know  of  what  he  speaks, 
he  is  justified  in  such  publication." 

213.  Chicago,  July  2,  1911.  —  Dogs 
will  be  dogs  —  and  that  is  what  started 
the  trouble.  At  its  meeting  Thuisday 
night  the  board  of  health  calmly  and 
gravely  considered  the  problem  of 
dogs  —  to  shoot  or  not  to  shoot    It 
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was  decided  that  dogs  running  at  large 
after  a  day  in  July,  designated  by  two- 
legged  members  of  society  as  the  "Glo- 
rious Fourth/'  should  be  shot.  Mr. 
Rankin  must  like  dogs  or  he  never 
would  have  interfered  with  the  pro- 
posed shooting  fest.  "There  shall  be 
no  canine  blood  shed  in  Maywood/' 
was  the  ultimatum  he  delivered  to 
those  in  favor  of  the  slaughter. 

Shortly  after  he  had  taken  this  stand, 
Mr.  Rankin  sent  an  order  to  Chief 
Sweeny,  who  rules  the  Maywood  one- 
man  police  force.  In  this  order,  the 
village  president  directed  that  the  police 
force  go  about  his  regular  business  of 
shooting  tramps  and  ignore  the  direc- 
tions of  the  health  department. 


214.  Boston,  1911.  — The  foUowinjg 
is  an  abstract  instance  of  bold  criti- 
cism of  a  pianist's  playing: 

"If  the  jibbering,  grimacing  figure  of 

had  actually  appeared  at  the 

end  of  a  long,  red-painted  stick,  in- 
stead of  being  seated  at  the  ivory  end 
of  a  concert  piano  at  the  Boston  Sym- 
phony mating,  no  sensible  person 
would  have  been  in  the  least  surprised. 
Nothing  but  a  fervent  regard  for  the 
rules  of  Carnegie  Hall  prevented  me 
from  offering  a  bag  of  peanuts  to  the 
little  man  with  the  prehensile  habits." 

215.  Chicago,  July  20,  1911.  —  The 
finding  of  a  $2,000  violin  by  detectives 
in  a  pawnshop,  which  had  been  stolen 
from  the  studio  of  Vladmir  Shomberg, 
an  artist  in  the  Kimball  Building,  re- 
sulted yesterday  in  the  dismissal  of  a 
charge  of  larceny  against  Salvatore  To- 
maso,  a  musician,  with  offices  in  the 
same  building.  The  vioUn  belonged 
formerly  to  John  G.  Brown,  1223 
South  MiUard  Avenue.  It  came  into 
the  possession  of  Shomberg  through 
Brown's  wife,  who  gave  it  to  him  when 
the  artist  agreed  to  paint  her  portrait. 

The  instrument  disappeared  fol- 
lowing a  visit  to  Shomberg's  studio. 
A  pupil  said  Tomaso  had  taken  the 
violin,  and  when  Shomberg  demanded 
it  Tomaso  said  that  he  had  returned  it 
after  examining  it.  Brown  then  ob- 
tained a  warrant  for  his  arrest. 

When  the  case  was  called  in  Judge 


Fake's  court  detectives  appeared  with 
the  violin.  They  said  they  had  found 
it  in  a  pawnshop.  Tomaso  denied  hav- 
ing pawned  the  instrument  and  the  case 
was  dismissed. 

216.  Chicago,  —  Rival  tooth-puUing 
establishments  have  invoked  the  aid 
of  the  law  in  the  fight  for  supremacy 
in  the  dental  trade.  H.  J.  Tarr  occu- 
pies an  establishment  on  the  second 
floor  of  the  building  at  No.  210  State 
Street.  It  is  known  as  the  Philar 
delphia  Dental  Parlors.  Two  stories 
higher  up  A.  S.  McDougall  extracts 
molars  in  the  Lakeside  Pental  Par- 
lors. Mr.  Tarr  got  a  writ  of  injunction 
from  Judge  Tuley  yesterday  restraining 
his  competitor  from  interfering  with 
his  patronage.  Mr.  Tarr  said  he  had 
been  grievously  annoyed  by  the  oppo- 
sition "pluggers."  There  is  a  narrow 
staircase  in  the  building  up  which  Mr. 
Tarr's  patients  have  to  walk.  They  are 
met  on  the  way  by  the  defendant  "plug- 
gers,"  abused,  iU-treated,  and  driven 
away  or  coaxed  to  the  Lakeside  par- 
lors above.  So  the  complainant  in- 
forms the  Court  in  his  bill  of  complaint. 
He  had  to  hire  a  private  detective  to 
abate  the  nuisance.  An  employee  of 
the  complainant  has  been  termed  "Jo- 
Jo  the  dog-faced  man."  John  Mc- 
Carthy is  the  boy  who  pulls  the  elevator 
rope  in  the  building.  He  is  in  league 
with  others  to  injure  complainant's 
business,  the  bill  recites.  His  plan,  as 
described,  is  to  hoist  Philadelphia  Den- 
tal Parlor  inquirers  up  to  the  Lake- 
side establishment  and  there  turn  them 
over  to  the  defendant  McDougall. 
Upon  these  charges  made  by  Mr.  Tarr 
the  injunction  was  granted. 

217.  Cincinnatiy  March  20.  —  There 
is  a  laundry  war  here  and  it  is  getting 
very  interesting.  The  laundry  trust 
is  arrayed  on  one  side  and  the  indepen- 
dent laundry  companies  on  the  other. 
The  trust  is  running  news  wagons  for 
laundry  work  under  assumed  names, 
and  is  charged  by  the  independents 
with  throwing  out  baits  to  the  branches 
of  those  outside  the  trust,  offering  re- 
ductions in  price.  To-day  Charles  A. 
Naughton,  general  manager  of  the 
EUte  laundry,  one  of  the  independent, 
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wrote  to  N.  P.  Swain,  president  of  the 
Laundrymen's  Association,  the  fol- 
lowing letter;  "I  find  solicitors, 
claiming  to  be  representatives  of  the 
Laundrymen's  Association  laundry, 
have  been  into  every  branch  office  of 
mine  endeavoring  to  induce  them  to 
change  to  the  association  laimdry, 
offering  as  high  as  50  per  cent  off  the 
price  list  furnished  by  them,  viz.: 
Eight  cents  for  shirts  and  18  cents 
per  dozen  for  collars  and  'cuffs,  and 
stating  that  their  instructions  were  to 
offer  as  high  as  75  per  cent,  as  the  in- 
tention was  to  'break  up'  the  low- 
priced  laimdries.  I  assure  you  that  the 
wagons  masquerading  under  the  name 
of  'the  Eureka,'  'Pearl,'  'City,'  or 
other  fictitious  names,  imder  the  same 
management,  will  be  kept  track  of  by 
me,  and  I  will  inform  such  branch 
offices  as  they  may  obtain  where  and 
by  whom  such  work  as  they  secure 
will  be  executed.  I  will  appeal  to  the 
trades  unions  for  protection  from  such 
laundries  embraced  in  this  monopoly 
to  crush  the  low-priced  laundries." 

218.  Chicago,  July  18, 1911.  —  While 
playing  in  the  sand  in  the  street  yes- 
terday one  boy,  8  years  of  age,  was 
killed  and  another  seriously  injured 
when  they  were  run  down  by  a  hook 
and  ladder  truck  responding  to  a  fire 
which  proved  to  be  an  insignificant 
one.  The  boy  killed  was  Frank  Ho- 
bart,  2345  South  Whipple  Street,  and 
George  Antos,  8  years  old,  at  the  same 
address,  was  seriously  injured.  Fol- 
lowing the  accident  the  truck  was 
stopped  and  a  fireman  came  back  and 
carried  the  body  of  the  dead  child  into 
the  house  to  his  frantic  mother. 

As  the  big  truck  was  approaching 
the  boys  it  struck  a  large  piece  of 
building  material.  This  twisted  the 
steering  apparatus  with  the  result  that 
the  pilot  lost  control  and  the  acci- 
dent followed.  The  police  have  begun 
an  investigation  to  find  who  is  re- 
sponsible for  the  building  material 
being  left  in  the  street. 

219.  Boston,  July  18,  1911.  —  Leon 
Robbins  of  Linwood  Street,  Clifton- 
dale,    received   word   yesterday   from  i 
Sacramento,  Cal.,  of  the  sudden  death  j 


there  of  his  brother,  Frank  Bobbins, 
who  had  been  engaged  in  railroad 
work  in  the  West.  He  was  mistaken 
for  a  thief  and  shot  on  the  night  of 
July  12,  dying  soon  afterward  in  a 
hospital.  Frank  Robbins  left  Clifton- 
dale  nine  years  ago  for  California.  On 
the  night  he  was  shot  he  was  returning 
from  a  theatre  and  took  a  short  cut 
across  the  lawn  of  a  wealthy  stockman. 
Some  one  fired  from  the  darkness  and 
infficted  a  fatal  wound.  The  word 
received  in  Cliftondale  was  from  a 
Sacramento  undertaker,  who  had  as- 
sumed charge  of  the  body.  Relatives 
of  the  young  man  will  go  to  California 
to  investigate  the  shooting.  It  was 
said  that  the  stockman  had  been 
bothered  by  poultry  thieves  and  had 
posted  armed  guards  about  his  estate. 
The  young  man  was  twenty-six  years 
old. 

220.  Chicago,  July  18,  1911.— 
Trouble  is  pUing  up  for  Fred  Beiss- 
wanger,  justice  of  the  peace  in  Niles. 

Affidavits  already  are  in  attorney 
Kandlik's  possesion  declaring  that  all 
but  a  few  of  the  fines  were  "held  out" 
and  divided  between  Beisswanger  and 
lus  men. 

One  of  these  is  by  Philip  Bulfer  and 
T.  D.  Courtney.  Courtney  was  a  Niles 
constable,  and  both  men  declared  they 
worked  the  automobile  game  wiUi 
Beisswanger  on  "  thirds."  Af t«r  stating 
that  Beisswanger  called  on  Bulfer,  the 
affidavit  continues  in  part: 

"  Mr.  Courtney  was  in  the  office  and 
overheard  the  conversation,  in  the 
course  of  which  Beisswanger  said  Jus- 
tice Boyer  in  Evanston  was  making 
a  barrel  of  money  end  building  flat 
buildings,  while  he  was  sitting  idle 
out  there  and  letting  his  time  go  by." 

The  affidavit  then  tells  of  a  warrant 
against  William  A.  Bott,  signed  by  H. 
J.  Fuller. 

"The  same  day  the  warrant  was  is- 
sued Justice  Beisswanger  and  us  (Bul- 
fer and  Courtney)  started  for  the  West 
Side.  We  left  Beisswang^  at  Center 
Avenue  and  Madison  Street,  standing 
on  the  comer.  Courtney  was  instructed 
by  the  judge  that  if^  Mr.  Bott  made  a 
proposition  to  settle,  to  accept  the 
money  and  not  serve  the  waitant. 
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"  Myself  and  Courtney  went  to  Bott's 
place  of  business,  telling  him  we  had  a 
warrant  for  violating  the  State  law  for 
exceeding  the  speed  limit  in  the  village 
of  Niles,  and  Mr.  Bott  wanted  to 
know  what  he  could  do." 

How  a  payment  of  $25  was  accepted 
is  then  related  and  the  return  to  the 
waiting  justice. 

221.  CuUyhunk,  July  19, 1911.  —  No 
band  of  South  Sea  Islanders  ever  re- 
turned home  more  jubilant  or  re- 
ceived a  warmer  welcome  than  the 
fifteen  men  constituting  half  the  male 
population  of  this  island  who  were  vin- 
dicated in  CJourt  yesterday  after  trial 
on  charges  of  stealing  coal  from  a 
stranded  vessel.  The  power  boat  fleet 
that  brought  them  up  from  the  district 
Coiuii  at  Edgartown  was  gay  with 
flags,  while  whistles  tooted,  and  guns 
boomed  as  the  little  boats  chugged  their 
way  through  Canapitsett  Hole,  where 
the  bone  of  contention,  the  schooner 
Julia  and  Martha,  still  lay  stranded, 
and  then  into  the  harbor  to  be  hailed 
by  the  joyful  shrieks  of  the  women  and 
much  waving  of  plaid  aprons.  The 
schooner  Julia  and  Martha  went 
aground  west  of  Canapitsett  on  the 
night  of  July  3.  and  being  well  along 
in  years  she  began  to  break  up  within  a 
day  or  two.  Wreckers  were  sent  to  strip 
her,  and  most  of  the  running  gear  was 
taken  ofif  before  she  was  apparently 
abandoned.  Then  the  residents  of 
Cuttyhunk  swarmed  out  in  their 
power  boats  and  proceeded  to  unload 
the  cargo  of  coal.  Several  tons  had 
been  taken  ashore  when  Captain 
Proctor  of  the  State  police  hove  in 
sight  and  summoned  fifteen  Cuttyhunk- 
ers  into  court  on  a  charge  of  larceny. 
The  trial  before  Judge  Aldrich  lasted 
three  hours  and  resulted  in  the  dis- 
charge of  all  the  defendants  on  the 
ground  that  they  were  assisting  in 
salving  the  cargo  of  the  schooner  and 
that  the  coal  was  In  danger^  of  being 
lost  had  they  not  brought  it  ashore. 
During  the  trial,  the  counsel  for  the 
islanders  offered  to  return  aU  the  coal. 

222.  Chicago,  July  27,  1911.— 
Lawful  to  shoot  cat.  If  a  cat  kills  ducks 
the  owner  of  the  poultry  is  justified  in 


using  a  shotgun  on  the  prowler  even 
though  it  happens  to  be  the  pampered 
pet  of  a  neighbor.  This  was  decided 
by  Municipal  Judge  Dolan  yesterday 
in  a  suit  brought  by  A.  E.  Larey  against 
Piatt  H.  Conrad.  Conrad  looked  out 
of  the  window  one  morning  to  see  the 
cat  stalking  his  little  brood  of  duck- 
lings and  their  mother.  With  a  shot- 
gun he  interrupted  pussy's  pastime 
of  biting  off  their  heads,  and  his  neigh- 
bor sued  him. 

223.  Chicago,  July  27,  1911.  — An 
effort  to  fix  an  indirect  responsibility 
upon  the  Chicago  City  Railway  Com- 
pany for  the  murder  of  two  children  by 
their  father  wajs  made  yesterday  in  a 
suit  filed  in  the  Superior  Court  for 
damages,  by  William  H.  Meutasch,  Jr., 
who  was  the  defendant  in  three  sensi^ 
tional  trials  for  the  murder  of  his  three 
children.  He  is  suing  for  $75,000. 
Meutasch,  who  was  a  wagon-painting 
contractor,  was  injured  when  knocked 
from  a  wagon  by  a  street  car  Jan.  20, 
1908.  Ten  days  after  the  accident  he 
killed  his  two  daughters,  Gertrude  and 
Jennie,  3  and  5  years  old  respectively, 
and  later  wounded  his  inifant  son 
William  as  he  lay  in  his  cradle,  at  his 
home,  419  Armitage  Avenue.  He  was 
tried  for  murder  first  before  Judge 
Scanlon  in  May,  1910,  after  he  had 
spent  two  years  in  an  asylum.  After 
ha\'ing  been  found  guilty,  he  was  given 
a  new  trial  and  acquitted.  Brought 
up  again  on  the  second  charge  of  mur- 
der, he  was  convicted,  but  the  case  was 
dropped  because  the  prosecution  ad- 
mitted that  he  was  insane  at  the  time 
the  murders  were  conmiitted. 

224.  Danville,  HI.,  Apr.  27,  1910.  — 
A  female  elephant,  by  making  a  dash 
for  liberty,  caused  a  stampede  among 
the  Ringling  show's  herd  of  the  huge 
animals  while  the  circus  was  imload- 
ing  near  the  Big  Four  f  reighthouse  here 
this  afternoon,  and  for  three  hours 
nine  of  the  powerful  beasts,  escaped 
from  their  keepers,  ran  through  the 
streets  of  the  city,  terrorizing  resi- 
dents of  the  northern  and  northwestern 
sections.  Several  persons  were  slightly 
injured,  a  horse  was  killed  and  fences 
and  walls  were  wrecked  by  the  animals 
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in  their  mad  flight.  The  total  property 
damage  is  estimated  at  several  thou- 
sand dollars.  An  elephant  chase  that 
would  have  interested  even  Colonel 
Roosevelt  followed  the  escape  of  the 
pachyderms,  eight  of  which  were  pon- 
derous bulls.  Automobiles  were  used 
by  some  of  the  pursuers,  of  whom 
there  were  several  hundred,  made  up 
of  animal  trainers,  policemen,  and  citi- 
zens. The  chase  led  through  dooi^ 
yards,  over  uprooted  trees,  along  the 
streets,  and  even  into  the  country. 
The  last  of  the  animals  was  captured 
three  miles  from  the  city,  after  the 
others  had  been  caught,  chained,  and 
returned  to  the  show  grounds.  When 
three  big  bulls  pushed  through  City 
Fireman  Hebe  Swanson's  dooryard  the 
family  and  neighbors  fled  in  alarm. 
The  elephants,  unopposed,  mowed 
down  a  high  fence  between  an  out- 
building and  the  Swanson  kitchen  and 
continued  on  their  course.  Another 
trio  stepped  over  a  four-foot  stone 
wall  at  the  home  of  Joseph  N.  Peebles, 
former  city  building  superintendent, 
crushed  two  coops  containing  a  hun- 
dred little  chickens,  killed  a  horse,  and 
then  picked  up  Mr.  Peebles  and 
hurled  him  against  the  side  of  his 
residence.    He  was  badly  bruised. 

225.  RosTJoeUy  N.  M.,  Apr.  1, 1910.  — 
Sylvanus  Johnson,  a  wealthy  citizen  of 
Roswell,  is  dead  from  the  effects  of  a 
blow  on  the  head  from  a  wrench  hurled 
at  Johnson's  chauffeur  a  week  ago  by 
an  unknown  farmer.  WhUe  speeding 
near  Roswell,  Johnson's  automobile 
frightened  a  team  of  mules  being 
driven  by  a  young  farmer  and  the  lat- 
ter threw  his  wrench  at  the  chauffeur. 
The  wrench  struck  Johnson,  who  sank 
back  in  his  seat  imconsdous  and  with 
a  crushed  skull.    The  farmer  escaped. 

226.  iStetttn,  Prussia,  Apr.  4, 1910. — 
The  German  balloon  Pommem,  which 
made  an  ascension  here  yesterday 
afternoon,  met  with  a  series  of  accidents 
which  ended  in  a  disaster  under  most 
tragic  circumstances,  in  the  Baltic  sea. 
Three  men  lost  their  lives,  including 
the  Radical  member  of  the  Reichstag, 
Werner  Hugo  Delbrueck.  Herr  Del- 
brueck  and  another  member  of  the 


I  party  were  drowned,  a  third  occupant 
of  the  car  was  picked  up  unconscious 
and  died  from  his  injuries,  while  the 
fourth  was  rescued  in  a  serious  con- 
dition. The  Ponmiem,  carrying  Dol- 
brueck,  who  was  acting  as  pilot,  a 
banker,  Herr  Semmelhardt,  an  archi- 
tect, Herr  Benduhn,  and  a  man  named 
Hein,  ascended  early  in  the  afternoon 
at  the  gas  works.  The  wind  at  the  time 
was  blowing  a  hurricane,  and  the  Pom- 
mem broke  away  before  she  had  been 
properly  ballasted.  A  chapter  of  acci- 
dents began  immediately.  The  balloon 
collided  with  telegraph  wires,  which 
broke,  almost  overturning  the  basket. 
It  then  dashed  into  the  roof  of  a  neigh- 
boring factory,  destro3ring  the  smoke- 
stack. With  the  basket  swa^-ing  wildly, 
and  half  of  its  ropes  cut,  the  balloon 
soared  to  a  great  altitude  and  disap- 
peared in  the  clouds  at  a  terrific  speed. 
Thousands  of  onlookers,  including  a 
detachment  of  military,  which  had  as- 
sisted in  the  ascent,  ran  along  the  roads 
expecting  the  basket  to  break  away. 
The  balloon,  however,  was  not  seen 
again  until  it  reached  Swinemimde. 
It  fell  into  the  water,  and  Semmel- 
hardt alone  survived,  when  the  tugs 
reached  the  scene. 

227.  Boston,  Mass.,  March  28,  1910, 
—  Mrs.  Michael  M.  Foley,  the  wife  of 
a  reserve  poticeman,  took  her  son  with 
her  on  Sunday  afternoon  on  a  house- 
hunting expedition  in  Dorchester.  On 
the  floor  of  a  house  which  she  was 
inspecting,  the  little  boy  picked  up  a 
cracker  and  nibbled  it.  He  was  taken 
ill  suddenly  and  hurried  to  his  home 
at  33  Woodcliffe  Street,  Roxbury.  It 
was  found  that  the  cracker  was  covered 
with  rat  poison.  A  doctor  was  called 
and  relieved  the  boy. 

228.  Boston,  May  16,  1906.— The 
Bavarian  courts  have  just  had  a  puz- 
zling case  to  decide.  A  dog  chased  a 
cat;  the  cat  ran  into  a  bam  and 
jumped  on  the  back  of  a  cow;  the  cow 
kicked  over  the  maid,  who  was  milking 
the  cow.  In  an  action  by  the  maid,  the 
question  arose  whether  the  owner  of 
the  dog,  or  the  owner  of  the  cat,  or 
the  owner  of  the  cow,  was  liable;  and 
the  Bayarian  Court  has  just  decided 
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that  all  three  are  liable,  and  has  or- 
dered each  to  pay  one-third  of  the 
damages. 

229.  BosUniy  July  26,  1911.  —  Ray- 
mond Smith,  who  was  supposed  to  have 
been  killed  by  a  freight  train  in  New- 
buryport  and  to  have  been  buried, 
once  in  the  Potters'  Held  and  again  in 
the  family  lot  in  Swampscott,  walked 
into  the  house  of  his  aunt,  Mrs.  Annie 
M.  Hart  in  Lynn,  yesterday,  in  good 
health,  dressed  in  his  best,  and  anxious 
to  deny  the  report  of  his  demise.  Some 
weeks  ago,  Smith  left  home  and  went 
to  work  on  a  farm  in  Manchester,  N.  H. 
His  family  was  not  sure  of  his  where- 
abouts and  when  a  man  was  ground  to 
death  under  a  train  in  Newbmyport 
on  July  9,  his  aunt  came  to  the  con- 
clusion that  it  was  her  nephew.  She 
accordingly  had  the  body  exhimoied 
from  the  Potters'  Held,  where  it  had 
been  placed,  and  buried  in  the  family 
lot.  Before  doing  so,  she  identified 
the  man  as  her  nephew  from  a  post- 
mortem picture.  Smith  ran  across 
some  Swampscott  people  in  Man- 
chester day  before  yesterday.  They 
told  him  what  was  supposed  to  have 
happened  to  him,  and  he  hurried  home 
to  assure  his  family  that  he  was  still 
very  much  ahve!  Although  accoimts 
of  his  probable  death  and  burial  had 
appeared  in  the  newspapers,  he  had 
not  seen  them,  for  he  admitted  that  he 
seldom  read  the  newspapers. 

230.  Boston,  July  31,  1911.  — For 
riding  a  horse  across  two  putting  greens 
and  jumping  the  animal  over  a  bunker 
on  the  Albemarle  Gk>lf  Club  Unks  at 
West  Newton,  Charles  Simeone  was 
brought  before  Judge  Kennedy,  in  the 
Newton  Court  to-day  for  trespass.  He 
pleaded  not  guilty,  but  the  Court 
decided  otherwise.  Simeone  is  em- 
ployed as  a  stableman. by  Harry  L. 
Burrage,  who  Uves  at  West  Newton. 
Last  Thursday  he  was  exercising  one 
of  Mr.  Burrage's  blooded  jumping 
horses'  and  rode  through  Albemarle 
road.  Employees  of  the  golf  clubj 
declared  to-day  that  Simeone  rode 
across  two  putting  greens  and  then 
forced  the  animal  to  jump  the  bunker, 
afterward  turning  the  horse  and  jump- 


mg  back  again.  Simeone  did  not 
deny  riding  on  the  course,  but  testified 
that  the  horse. had  become  frightened 
and  had  swerved  on  to  the  green  and 
over  the  bunker  before  the  rider  re- 
gained control  over  him.  The  putting 
greens  were  badly  cut  by  the  animal's 
hoofs. 

231.  Chicago,  Aug.  6,  1911.  — Fol- 
lowing his  imprisonment  all  day  Friday, 
Dr.  B.  S.  Malloy  yesterday  swore  out 
a  warrant  for  Chief  of  Police  Henry 
Ranee  of  Steger,  111.,  who  put  him  in 
the  cell  and  then  carried  the  key  away 
with  him.  The  imprisonment  fol- 
lowed a  fist  fight  between  the  doctor 
and  the  chief,  in  which  the  latter, 
according  to  reports,  was  badly  worsted. 
The  doctor  was  released  after  a  crowd 
of  his  friends  threatened  to  tear  down 
the  town  hall  in  which  he  was  held  un- 
less he  was  turned  out  or  officially 
charged  with  some  offence. 

The  feud  between  the  doctor  and 
the  chief,  one  of  long  standing,  came 
to  its  climax  Friday  morning  when  they 
met  in  the  post-office.  After  a  word 
or  two  a  fight  started.  The  doctor  was 
just  getting  warmed  to  the  work  when 
he  was  pounced  on  from  behind, 
dragged  from  his  assailant  and  locked 
up.  The  chief  left  with  the  key,  and 
did  not  return  to  town  until  late  in  the 
day,  when  the  friends  of  the  doctor, 
armed  with  a  writ  of  habeas  corpus, 
were  clamoring  for  his  release.  He 
released  him  without  preferring  a 
charge,  and  then,  according  to  the 
report,  ran  for  his  life  to  the  home  of 
the  president  of  the  village. 

232.  HackeUstovmy  N.  J.,  July  31, 
1911.  —  To  save  Mrs.  Aiidrew  H. 
Warner  from  going  crazy,  the  mayor 
to-day  ordered  that  the  testing  of  the 
whistle  that  calls  out  the  fire  depart- 
ment be  discontinued,  and  that  the 
whistle  be  blown  only  for  actual 
alarms  of  fire.  A  week  ago  Sunday, 
Mrs.  Warner's  husband,  a  volunteer 
fireman,  was  summoned  by  this  whistle 
to  a  fire  where  he  lost  his  life.  Since 
that  time  the  noise  of  the  blast  has 
driven  the  bereaved  wife  frantic.  As 
soon  as  she  can  be  moved  she  will  be 
taken  out  of  town. 
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233.  PariSt  France,  August,  1911.  -- 
A  lawsuit  has  been  brought  by  Mile. 
Yahne,  the  Parisian  actress,  against 
another  who,  she  alleges,  had,  without 
any  right,  appropriated  her  stage  name 
last  winter. 

Other  well-known  stage  names  are 
Mile.  Polaire,  who  is  Mile.  Emilie 
Zouz^;  Mme.  litvinne,  the  operatic 
star,  is  Mme.  Schutz;  Ludenne  Br^val 
is  MUe.  Bertha  Schilling;  Mme. 
R6jane,  as  we  well  know,  is  Mme.  R6ju; 
and  the  tenor  Alvarez  is  M.  Gourrou. 
Mile.  Ldonie  Yahne  is  really  Mile.  Jahn, 
and  her  object  in  changing  the  spelling 
was  simply  to  represent  the  exact 
pronunciation  of  her  name.  But  she 
has  since  become  famous,  and  she  ob- 
jects to  others  using  it.  The  courts 
have  already  given  the  case  a  very 
serious  hearing,  and  have  decided  in 
favor  of  the  plaintiff.  The  actress  who 
has  been  usmg  her  pseudonym  is  for- 
bidden to  do  so  any  longer  under  a 
penalty  of  ten  francs  for  each  infrac- 
tion, and  she  is  also  to  pay  MUe.  Yahne 
a  sum  of  500  francs  as  damages. 

234.  PariSy  France,  August,  1911.  — 
The  strangest  copyright  question  ever 
debated  came  before  a  Paris  court  the 
other  day,  when  it  was  asked  to  decide 
the  controverted  copjnight  of  a  house. 
An  architect  at  Boulogne-sur-Seine  had 
built  several  apartment  houses  on  a 
piece  of  ground  belonging  to  him,  and 
had  devised  an  original  facade  of  col- 
ored bricks.  He,  at  least,  considered 
it  original,  as  when  the  houses  were  fin- 
ished he  had  a  plate,  with  an  inscrip- 
tion, placed  on  the  walls,  to  the  effect 
that  the  facade  of  the  houses  was  his 
copyright,  and  imitations  were  pro- 
hibited. Seeing  a  building  in  Paris, 
some  time  afterwards,  which  had  just 
been  completed,  the  architect  thought 
that  the  facade,  which  was  also  of 
colored  bricks,  was  nothing  but  an 
imitation  of  his  own.  He  began  a  law- 
suit against  the  owner  and  the  architect 
for  infringement  of  the  copyright  laws, 
but  soon  afterwards  he  died.  His 
heirs,  however,  continued  the  lawsmt, 
which  has  now  been  decided  by  the 
CJourt.  Three  experts  were  called. 
They  agreed  that  the  facade  of  the 
houses  at  Boulogne-eur-Sdne  was  pe- 


culiar, and  might  even  be  allowed  the 
protection  of  the  copyright  laws;  but, 
on  the  other  hand,  the  house  built  in 
Paris  was  equally  original,  and  there 
was  no  proof  that  it  had  been  copied 
from  the  others.  The  arehitect,  or 
rather  his  heirs,  therefore  lost  tbdr 
case. 

235.  Boston,  Aug.  9,  1911. —John 
H.  Richards,  an  attendant  at  the  I^erce 
Farm,  was  sentenced  to  one  year  in 
the  Housd  of  Correction  yesterday  by 
Judge  Brackett  for  striking  Benjamin 
F.  Powers,  a  feeble-minded  inmate  of 
the  institution.  Powers  is  seventy 
years  of  age  and  is  said  by  Dr.  Henry 
P.  Frost,  superintendent  of  the  Boston 
State  Hospital,  to  be  inoffensive.  He 
is  said  to  have  been  cut  over  the  right 
eye  and  badly  bruised.  Richards  de- 
clared the  patient  grappled  with  him 
and  forced  him  to  wrestle.  He  ap- 
pealed from  the  sentence. 

236.  Bloomsburgy  Pa.,  Aug.  12, 1911. 

—  Hearing  that  he  had  been  accused 
of  burning  his  brother's  bam  two  nights 
ago,  Abraham  Peterman  is  alleged  to 
have  attenlpted  to  kiU  his  brother  John, 
and  was  himself  beaten  to  death  by 
his  intended  victim  Ip-day.  Abraham 
Peterman  was  more  than  70  years  old 
and  his  brother  is  near  the  same  age. 
The  fight  occurred  at  John  Peterman's 
bam  in  Sugar  Loaf  township,  n^ar  here. 
Each  was  armed  with  stones  and  a  life 
and  death  struggle  ensued  imtil  both 
lay  helpless.  Abraham  Peteiman's 
brains  were  literally  battered  out  and 
John  Peterman  is  said  to  be  at  the 
point  of  death. 

237.  Newport^  R.  I.,  Aug.  12,  1911. 

—  John  S.  Geraghty,  father  of  John 
Edward  Paul  Geraghty,  who  on  Tues- 
day eloped  with  Miss  Julia  French,  to- 
day asked  the  police  to  save  him  from 
camera  men.  He  asked  that  he  be 
permitted  to  cany  a  revolver,  but  he 
was  denied  that  privilege,  as  it  is  un- 
lawful for  a  man  to  carry  a  concealed 
weapon. 

Geraghty  told  the  police  that  he  wad 

followed  everywhere  he  went  by  men 

with  cameras  who  were  trying  to  take 

1  the  picture  of  himself  and  his  cab.    He 
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Bfiid  he  had  been  driven  about  crassy 
by  them  and  that  his  wife  and  children 
were  being  hounded  in  a  similar  way. 
Mr.  Gera^ty  was  angry  this  afternoon 
and  he  loaded  up  the  front  seat  of  his 
cab  with  several  large  stones,  which, 


he  said,  the  first  man  who  tried  to  snap 
his  picture  would  get.  Mr.  Geraghty 
is  usually  a  peaceful,  law-abiding  citi- 
zen, but  there  arrived  here  to-day  a 
number  of  men  to  get  his  picture  and 
he  seriously  resents  being  followed. 


APPENDIX  C 
PROBLEMS  FROM  EXAMINATION  PAPERS  i 


1.  Trespass.  First  count  for  a  bat- 
tery; second  count  for  breaking  A's 
close.  A  horse,  which  X  was  riding, 
without  anyone's  fault  suddenly  be- 
came unmanageable,  rushed  from  the 
highway  upon  A's  land,  and  ran 
against  and  injured  the  person  of  A. 
Is  A  entitled  to  succeed  on  either  or 
both  counts,  or  not,  and  why? 

2.  Trespass  for  an  imprisonment. 
Plea:  Not  Guilty.  A  went  aboard  an 
ocean  steamer  to  see  a  departing  pas- 
senger, and  negligently  remained  till 
the  vessel  was  under  way.  He  then 
asked  X,  the  captain,  to  put  him  ashore. 
X  declined  to  do  so,  and  A  was  carried 
across  the  ocean.  The  judge  at  niai 
prtu8  directed  a  verdict  for  A.  The 
court  in  banc  granted  a  rule  nisi  for 
a  new  trial.  Should  the  rule  be  made 
absolute,  or  discharged,  and  why? 

3.  A  was  walking  peaceably  along 
the  street  when  he  was  suddenly  at- 
tacked by  M.  A  defended  himself. 
X  coming  up  during  the  affray  inter- 
fered, secured  A  and  delivered  him 
into  custody.  M  escaped.  A  brings 
trespass  against  X  for  imprisonment. 
Has  X  a  good  justification,  or  not, 
and  why?  If  X,  though  present,  had 
not  arrested  A  till  the  affray  was  over, 
and  had  then  given  him  into  the 
custody  of  an  officer  who  had  not  seen 
the  affray,  would  the  latter  have  had 
a  good  defence  to  a  suit  for  imprison- 
ment, or  not,  and  why? 

4.  A  and  X  beat  each  other  in  a 
prize-fight.  Y  was  attacked  by  B, 
and  in  self-defence  used  excessive 
force  to  the  great  injury  of  B.    How 


many  of  the  four  individuaLs,  A,  B,  X, 
and  Y,  have  causes  of  action,  and  why? 

5.  X,  a  postmaster,  receives  from  A 
a  book  to  be  sent  to  N,  and  a  letter 
containing  money  to  be  sent  by  mail, 
as  a  registered  letter,  to  H.  The  book 
was  sent.  X  afterwards  learned  that 
no  letters  could  be  registered  to  H,  and 
thereupon  sent  the  letter  by  mail,  un- 
regist^^.  Neither  the  book  nor 
letter  was  received.  X  is  sued  in 
trover  for  the  conversion  of  the  book 
and  letter.  Was  he  guilty  of  a  con- 
version of  either  or  both,  or  not,  and 
why? 

6.  June  1, 1874,  M  entrusted  X  with 
certain  specified  goods  to  sell  on  com- 
mission. June  5,  M  sold  the  goods  to 
A,  who  acquired  thereby  the  legal  title 
to  the  goods.  June  6,  before  any  revo- 
cation of  his  authority,  and  in  igno- 
rance of  the  sale  to  A,  X  sold  and  de- 
livered the  same  goods  to  Y,  who  paid 
for  them  in  good  faith.  Could  A 
maintain  trover  against  either  X  or 
Y,  or  against  both,  either  with  or 
without  a  demand  and  refusal,  or  not, 
and  why? 

7.  X  places  a  steam-boiler  on  his 
premises,  which,  while  in  operation, 
suddenly  explodes  and  injures  the 
buildings  of  his  neighbor  A.  No 
negligence  was  imputable  to  X.  A 
sues  X  in  case.  Is  A  entitled  to  suc- 
ceed, or  not,  and  why? 

8.  X,  in  the  presence  of  many  per- 
sons, s^d:  ''A  is  a  teetotaller.''  X 
was  insane  at  the  time,  as  most  of  those 
present  soon  discovered.    Some,  how- 


1  Then  problems  are  eeleoted  horn  the  papers  set  in  five  law  schools  (as  printed  in  the  com- 
piler's "Examinations  in  Lav,"  1900).  togeUier  with  a  few  later  papers  set  for  the  compiler's 


own  pIb»m. 
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ever,  moved  away  without  discovering 
X's  insanity;  and,  in  consequence  of 
the  words  spoken,  ceased  to  be  cus- 
tomers of  A.  Has  A  a  cause  of  action 
against  X,  or  not,  and  why? 

9.  Trespass  by  A  against  X  for  an 
imprisonment.  Plea,  not  guilty.  A, 
who  has  an  important  engagement 
with  M  for  5  o'clock,  is  in  X's  house. 
M,  fearful  of  missing  A,  comes  to  the 
house  of  X  at  4  o'clock.  X  locks  the 
room  in  which  A  is,  and  refuses  to  let 
M  in  or  A  out  until  M  pasrs  him  (X) 

'  money.  M  refuses,  but  remains  untU 
)  5  o'clock,  when  he  goes  away.  Soon 
after,  X  unlocks  the  door,  and  discov- 
ers that  A  has  been  asleep  since  3 
o'clock.  A's  action  is  to  recover 
damages,  suffered  by  his  failure  to 
meet  his  engagement.  Should  the 
judge  direct  a  nonsuit  or  not,  and  why? 

10.  Trespass  ^uore  eZaiMum /re^  by 
A  against  X.  Plea,  not  guilty.  A's 
evidence  showed  that  X,  standing  on 
his  own  land,  shot  a  crow  as  it  rose 
from  A's  cornfield.  Should  the  judge 
direct  a  nonsuit  or  not,  and  why? 

11.  Trespass  qaare  doLUSum  f regit. 
Plea,  that  the  wind  blew  the  fruit  from 
X's  tree  upon  A's  land  —  that  X 
asked  A's  permission  to  go  upon  his 
land  for  the  fruit  —  that  A  refused  to 
give  such  permission;  whereupon  X 
went  upon  the  land  and  removed  the 
fruit,  doing  no  unnecessary  damage. 
Demurrer.  Should  the  demiurer  be 
allowed  or  overruled,  and  why? 

12.  Trespass  quart  dausum  fregit  by 
A  against  X.  Plea,  that  X  went  upon 
A's  land  to  save  M's  boat,  which  had 
been  driven  upon  the  land  by  a  storm, 
and  was  in  danger  of  being  washed 
away.  Demurrer.  Should  the  de- 
murrer be  allowed  or  overruled,  and 
why? 

13.  Trespass  per  quod  consortium 
amiHt  by  A  against  X.  Plea,  that  A 
was  a  notorious  libertine.  Demurrer. 
Should  the  demurrer  be  allowed  or 
overruled? 

14.  Trover  by  A  against  X.  Plea, 
not  guilty.    A's  evidence  showed  a 


demand  by  A  of  A's  goods,  then  in  the 
possession  of  X  —  that  X  said  to  him, 
''I  do  not  know  who  owns  the  goods  — 
I  am  keeping  them  for  the  owner. 
Prove  to  me  that  they  are  yours  and 
you  shall  have  them,  but  not  otherwise.'' 
X  demurred  to  this  evidence.  Should 
the  demurrer  be  allowed  or  overruled, 
and  why? 

15.  X  by  fraudulent  misrepresenta- 
tions as  to  his  solvency  induced  A  to 
seO  him  a  certain  horse.  X  sold  and 
delivered  the  horse  to  Y,  a  purchaser 
for  value,  without  notice  of  the  fraud 
A  afterwards  made  an  imsuocessful 
demand  of  the  horse  on  both  X  and  Y. 
Were  either  X  or  Y  guilty  of  a  conver- 
sion either  before  or  after  the  demand 
and  refusal  or  not»  and  why? 

16.  Trover  by  A  against  X,  a  cattle 
salemaster,  in  a  certain  market.  Plea, 
not  guilty.  M,  having  stolen  A's  cow, 
brought  her  to  X's  stand  in  the  market, 
and  X  sold  the  cow  in  the  course  of  his 
ordinary  business  to  R  for  full  value. 
X  and  R  acted  in  good  faith.  For 
whom  should  a  verdict  be  directed, 
and  why? 

17.  X  was  the  author  of  a  publica- 
tion which  appeared  in  a  London 
journal,  and  which  reflected  upon  A's 
moral  character.  X  at  the  tame  was 
insane,  and  afterwards  having  become 
sane  publicly  retracted  the  statements 
and  apologised  for  their  publication. 
Has  A  any  right  of  action  against  X 
or  not,  and  why? 

18.  X  uttered  these  words  of  A  in 
the  hearing' of  several:  "I  advise  you 
not  to  go  to  A's  inn.  His  wife  is 
carrying  on  her  adulterous  amours 
there.  A,  to  be  sure,  is  respectable 
and  ignorant  of  his  wife's  infidelity." 
A  declares  against  X  in  case  for  slan- 
derous words  injurious  toliis  trade.  X 
demurs.  Should  the  demurrer  be 
allowed  or  overruled,  and  why? 

19.  Trespass  by  A  against  X  for  an 
assault.  Flea,  not  guilty.  It  ap- 
peared at  the  trial  that  A  and  X  were 
Miasissippians  between  whom  there 
was  a  long-standing  feud,   that  X, 
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catching  sight  of  A  in  the  dty  of  M, 
aimed  his  gun  at  him,  and  pulled  the 
trigger  with  the  intention  of  killing  his 
enemy,  but  that  the  gim  missed  fire 
and  A  walked  on  unconscious  of  the 
attempt  upon  his  life.  Being  in- 
formed of  the  fact  the  next  day  he 
brought  this  action.  The  judge  di- 
rected a  verdict  for  A.  Should  X's 
motion  for  a  new  trial  be  granted? 

20.  A  was  in  a  room  having  two 
exits.  X,  supposing  the  door  on  the 
south  was  already  locked  on  the  out- 
side, and  wishing  to  imprison  A,  as  a 
practical  joke,  locked  the  other  door. 
A  was  asleep  at  the  time  X  locked  this 
door.  The  door  on  the  squth  was  not 
in  fact  locked  at  that  time,  but  was 
subsequently  locked,  before  A  awoke, 
by  Y,  who  had  no  intention  of  confining 
A.  A  could  not  have  gone  out  by  the 
door  on  the  south  ^thout  trespassing 
on  Y's  premises.  Several  hours  elapsed 
after  A  awoke  before  he  was  set  at 
liberty.  He  has  brought  separate 
actions  of  trespass  for  an  imprison- 
ment against  X  and  Y.  Can  X  and 
Y  defend  the  actions  successfully,  and 
how  should  they  plead? 

21.  Trespass,  for  that  the  defendant 
did  beat  the  plaintiff;  also  for  that 
the  defendant  beat  the  wife  of  the 
plaintiff;  also  for  that  the  defendant 
carried  off  the  wife  of  the  plaintiff; 
also  for  that  the  defendant  carried  off 
certain  goods  of  the  plaintiff,  to  wit, 
one  gown,  one  petticoat,  etc.  Verdict 
for  plaintiff  and  entire  damages  for 
$1,000.  Defendant  moves  for  a  new 
trial.    Should  his  motion  be  granted? 

22.  M  had  agreed  orally  with  A,  in 
the  spring  of  1882,  to  sell  him  in  No- 
vember, 1882,  a  certain  quantity  of 
hops  for  $1,000.  The  price  of  hops 
advanced  greatly.  X,  wishing  to  in- 
jure A,  said  to  M,  ''You  are  a  fool  to 
think  of  performing  your  contract  with 
A.  There  is  no  writing  and  he  can't 
sue  you.  Go,  and  ask  lawyer  Y  if  he 
c€Ln."  M  thereupon  consulted  Y  and 
being  advised  that  he  was  not  bound  by 
law  to  fulfil  his  agreement,  refused  to 
deliver  the  hops.  Has  A  any  legal 
remedy  for  the  loss  he  suffered  against 
XorY? 


23.  Case  by  an  annuitant  against  X 
for  killing  cestui  que  vie  with  the  design 
of  depriving  plaintiff  of  the  annuity. 
Demurrer.    Judgment  for  whom? 

24.  Trover.  Plea,  not  guilty.  It 
appeared  on  the  trial  that  apples  had 
fallen  from  the  plaintiff's  tree  upon  the 
defendant's  land,  that  the  d^endant 
had  refused  to  suffer  the  plaintiff  to 
come  upon  his  land  for  the  apples,  or 
to  take  the  trouble  of  picking  up  and 
returning  the  apples  to  the  plaintiff. 
The  judge  directed  a  verdict  for  the 
plaintiff.  Is  the  defendant  entitled 
to  a  new  trial? 

25.  X  purported  to  read  from  a  news- 
paper these  words,  ''A,  that  dastardly 
swindler,  is  once  more  among  us.  We 
cannot  too  earnestly  caution  the 
public  to  beware  of  him."  In  fact, 
there  was  no  allusion  to  A  in  the  news- 
paper. Can  A  maintain  any  action 
against  X  without  proof  of  special 
damage? 

26.  X  advertised  in  May  that  he 
would  sell  at  auction  on  the  first  of 
July  next  his  herd  of  Jeroey  cattle. 
At  the  day  appointed  he  annoimced 
that  he  had  been  compeUed  reluctantly 
to  abandon  his  plan  of  selling  his 
whole  herd  at  auction,  but  that  a 
limited  number  of  his  animals  could 
be  bought  at  private  sale.  In  truth, 
X  had  never  intended  to  sell  at  auction, 
and  the  advertisement  was  a  trick  to 
bring  customers  from  a  distance  to  his 
farm.  Is  X  liable  to  those  who  have 
incurred  expense  and  trouble  in  conse- 
quence of  the  advertisement? 

27.  Trespass  for  imprisonment  by 
A  against  X.  Plea,  not  guilty.  At 
the  trial  it  appeared  that  X,  who  was 
an  officer,  having  a  warrant  for  A's 
arrest  on  a  charge  of  conspiracy, 
showed  the  same  to  A,  saying,  '^You 
must  go  along  with  me  at  once."  A, 
who  was  a  much  more  powerful  man 
than  X,  replied,  "I  am  ready  to  go 
with  you,  but  not  as  your  prisoner." 
X  answered  that  "it  was  all  one  to 
him  how  A  went  so  long  as  he  went," 
whereupon  A  proceeded  with  X  to  the 
magistrate,  who  at  once  decided  that 
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the  charge  of  conspiracy  was  without  { 
foundation.  Upon  this  evidence  the 
judge  directed  a  verdict  for  A,  reserv- 
ing leave  to  X  to  move  for  a  rule  to 
enter  the  verdict  for  him.  Should  the 
rule  be  made  absolute  or  not? 

28.  Trespass  by- A  against  X  for  a 
personal  injury.  Plea,  not  guilty. 
The  jury  found  a  special  verdict  to  this 
effect,  namely,  that  X  secretly  put 
into  A's  cup  of  coffee  a  deleterious 
drug,  that  A  drank  the  coffee  and  was 
in  consequence  made  very  ill,  etc.  A 
moves  for  judgment  on  this  verdict. 
Is  he  entitled  to  it  or  not? 

29.  A  tree  originally  wholly  upon 
the  land  of  X  gradually  grows  so  as  to 
overhang  the  land  of  A,  whereby  cer- 
tain plants  of  A  are  deprived  of  the 
sunlight  essential  to  their  proper  de- 
velopment. Is  X  liable  to  A  in  any 
form  of  action  for  this  damage  to  his 
property? 

30.  X,  who  had  sold  110  barrels  of 
oil  to  B,  placed  100  barrels  on  A's  ship, 
and  A,  acting  on  X's  honest  but  untrue 
assertion  that  there  were  110  barrels 
on  board,  gave  a  bill  of  lading  for  110 
barrels.  A  being  obliged  to  make 
good  the  deficiency  to  the  holder  of  the 
biU  of  lading,  seeks  to  charge  X  for  the 
amount.    Is  A's  claim  a  valid  one? 

31.  Trespass  by  A  against  X  quare 
dausum  fregitf  de  bonis  asportoHSf  and 
for  a  battery.  X  pleaded  to  the  first 
coimt,  liberum  tenementumy  to  the 
second,  that  he  took  the  said  goods  as 
he  lawfully  might,  being  his  own  goods, 
and  to  the  third  that  the  alleged  bat- 
tery was  conmiitted  by  him  in  recover- 
ing the  possession  of  the  land  and  goods 
in  the  first  two  counts  mentioned, 
which  A  wrongfully  refused  to  sur- 
render to  him  upon  his  request.  A 
demurrer  to  each  of  the  pleas.  How 
should  the  coiui:  dispose  of  the  record? 

32.  Trover  by  A  against  X,  Y  and 
Z.  A  in  Boston  received  an  order  from 
Saratoga,  N.  Y.,  for  a  quantity  of 
cigars.  The  order  purported  to  come 
from  M,  22  Washington  St.,  Saratoga. 
A  ascertained  the  credit  of  M  and 


shipped  the  cigars  In  oonfonnity  wi& 
the  order.  M  had  recently  removed 
to  Broadway,  and  X,  aware  of  this 
fact,  had  hired  his  old  place,  assumed 
his  name,  and  sent  the  order  which  A 
filled.  Z  was  a  carrier  who  delivered 
the  cigars  to  X.  Y  bought  the  cigars 
of  X  in  good  faith.  Can  A  maintain 
any  or  all  of  his  separate  actions 
against  X,  Y  and  Z? 

33.  Case  for  a  Ubel  by  A  against  X 
X  inadvertently  placed  in  an  envdope 
addressed  to  A's  employers  a  letter 
intended  for  A,  wherein  X  reflected 
upon  A's  honesty.  X's  statements 
were  not  true,  but  were  honestly  made 
with  the  object  of  inducing  A  to  mend 
his  ways.  Is  X  liable  to  A,  who  lost 
his  situation  in  consequence  of  X's 
letter? 

34.  Case  for  a,  malicious  prosecu- 
tion by  A  against  X.  X  had  brought 
a  civil  action  for  Ubel  against  A,  be- 
lieving upon  reasonable  grounds  that 
he  had  a  good  case  against  A,  but  his 
motive  in  proceeding  against  A,  who 
had  got  the  bett^  of  him  in  an  old 
quarrel,  was  his  desire  to  break  up  the 
business  of  A.  A  was  successful  in 
the  action  for  libel.  Should  he  suc- 
ceed in  the  action  for  malicious 
prosecution? 

35.  X,  who  was  employed  to  repair 
M's  gas-pipe,  did  his  work  so  carelessly 
that  the  gas  escaped.  M  warned'  one 
of  his  servants  of  the  leak  in  the  pipe, 
but  by  a  careless  oversight  failed  to 
notify  A,  another  of  his  servants,  of 
the  danger.  A  went  into  the  cellar  with 
a  light,  and  was  greatly  injured  by  the 
explosion  that  followed.  Has  A  any 
remedy  against  X? 

36.  X  permitted  his  daughter  Y  to 
go  to  a  children's  party  at  the  house 
of  A  at  a  time  when  Y  had  the  hooping- 
cough.  A's  child  was  seized,  and  ten 
other  children  in  consequence  of  this 
exposure,  with  the  cough.  Can  X  or 
Y  be  compelled  to  respond  in  damages 
to  the  eleven  children  or  to  their 
respective  fathers? 

37.  Case  by  A  against  X.  The 
dedarationr  alleged  that  A  had  faith- 
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fully  served  X,  but  that  X  maliciously 
declined  to  give  A  a  letter  of  recom* 
mendation,  whereby  A  failed  to  obtain 
the  employment  which  M  would  other- 
wise have  given  him.  Demurrer. 
Judgment  for  A  or  X  7 

38.  The  train  of  the  X  R.  R.  Co.  was 
coming  at  an  improper  rate  of  speed 
through  a  way  station.  M,  eager  to 
cross  the  track  before  the  train  arrived, 
imprudoitly  started  with  his  f  our-year- 
ola  child  A,  but  making  a  misstep  fell 
and  both  he  and  A  were  severely  in- 
jured. Actions  are  brought  by  M  for 
the  personal  injury  to  himself,  and  for 
the  loss  of  service  by  the  injury  to  A, 
and  by  M  as  A's  next  friend  for  the 
injury  to  A.  How  should  the  cases  be 
disposed  of? 

39.  A  in  violation  of  law  sold  liquor 
to  X,  who  became  drunk,  and  in  driv- 
ing home  carelessly  came  into  collision 
with  A's  carriage.  A  seeks  to  re- 
cover from  X  the  amount  of  damage  to 
the  carriage.  Can  his  claim  be  sus- 
tained? 

40.  X  sold  pistol  and  powder  to  A, 
who  was  0  yean  old.  A  took  the 
pistol  and  powder  home  and  gave  them 
to  his  aunt  to  keep  for  him;  afterwards 
the  aunt  let  A  have  them,  and  he  was 
seriously  injured  by  them.  Can  A 
recover  against  X  for  the  injury? 

41.  X  wrote  an  abusive  letter  to  A 
which  reflected  upon  A's  character;  and 
a  letter  to  B  which,  though  reflecting 
upon  his  character,  was  written  with 
an  honest  purpose  of  redressing  a 
grievance  of  the  writer.  By  mistake 
each  letter  was  put  into  the  envelope 
intended  for  the  other.  Actions  for 
libel  have  been  brought  against  X 
by  A  and  B.  Are  the  actions  well 
founded? 

42.  X,  by  assuming  the  name  of  a 
tradesman  in  S,  had  induced  A  to  for- 
ward to  him  a  certain  quantity  of  com. 
X  sold  a  portion  of  this  to  Y,  a  farmer, 
who  took  it  to  Q's  mill  and  had  it 
ground  into  meal.  Has  A  any  remedy 
against  X,  Y  or  Q,  either  with  or  with- 
out a  deoumd? 


43.  A,  being  on  his  own  premises, 
was  flying  a  kite  for  the  amusement  of 
his  children.  X,  seeing  that  the  kite 
was  overhanging  his  land,  without 
notice  to  A,  shattered  the  kite  with  his 
gun.  A  and  X  have  each  brought  an 
action  of  trespass  against  the  other. 
Are  the  actions  well  founded? 

44.  X,  at  the  request  of  A,  a  reckless 
athlete,  dropped  A  from  a  high  bridge 
into  the  river  below.  A  being  injured 
now  brings  an  action  against  X  for 
suffering  him  to  f aH  into  the  water.  Is 
X  liable  for  the  damage  to  A? 

45.  X,  a  detective,  in  pursuance  of 
instructions,  kept  A,  a  supposed 
criminal,  continuously  within  his 
physical  control  for  twelve  hours;  A's 
innocence  being  then  established,  X 
suffered  A  to  go  his  way  unattended. 
A,  afterwards  discovering  what  had 
happened,  brought  an  action  of  trespass 
pleaded  not  guilty.  Verdict  for  A  or 
X? 

46.  ''Every  imprisonment  includes 
an  assault.''  ''Every  imprisonment 
includes  a  battery."  Are  these  prop- 
ositions open  to  criticism?  Give 
illustrations. 

47.  X  was  riding  over  his  farm. 
His  horse  taking  fright  ran  away,  and 
jumped  over  a  wall  into  A's  field, 
throwing  X  headlong.  Is  X  liable  to 
A  in  trespass  for  his  own  entry,  or  that 
of  his  horse,  upon  A's  close? 

48.  Case  per  quod  serviHum  aminU 
by  A  against  X.  Plea,  not  guilty.  At 
the  trial  it  appeared  that  X,  an  un- 
principled num,  had  induced  A's 
daughter  to  elope  with  him;  that  he 
had  no  affection  for  her,  and  that  he 
had  married  her  because  A  was  a  rich 
man.  The  judge  directed  a  verdict 
for  X.    Was  the  direction  right? 

40.  Trespass  by  A  and  B  against  X 
for  a  battery.  Plea,  that  A  and  B 
were  wrongfully  in  possession  of  a 
house  belonging  to  X,  and  that  the 
alleged  batteries  were  conunitted  by  X 
in  expelling  A  and  B  from  the  bouse, 
as  he  lawfully  might.    A  demurred  to 


968 


APPENDIX  C 


the  plea.  B  replied  that  X  broke  his 
(B's)  arm  at  the  time  of  the  expulsion. 
Demurrer.  Judgment  for  whom  on 
these  demurrers? 

50.  Two  horses  belonging  to  A  were 
stolen  from  him  by  M.  One  was  sold 
and  the  other  pledged  by  M  to  X,  who 
was  ignorant  of  the  theft.  A  month 
afterwards  X  surrendered  the  horses 
to  A  on  demand.  Horses  were  worth 
more  at  the  time  they  were  delivered 
to  X  than  at  the  time  of  their  surrender. 
A  brings  an  action  of  trover  against  X. 
Can  A  recover  for  the  conversion  of 
either  horse? 

51.  Case  for  slander  by  A  against  X. 
The  words  uttered  by  X  were:  "A  is 
a  thief,  for  he  stole  the  apples  off  my 
tree."  Demurrer.  Judgment  for  A 
orX? 

52.  X  left  his  horse  in  the  street 
near,  but  not  tied  to,  a  post.  A  boy 
passing  by  hit  the  horse  with  a  whip. 
The  horse  ran  and  injured  A.  Can  A 
recover  damages  from  X? 

53.  A,  who  was  intoidcated,  was 
lying  in  the  highway.  X,  the  driver 
of  an  ice-cart,  was  reading  a  news- 
paper as  his  horses  walked  along. 
The  wheels  of  the  cart  passed  over  one 
of  A's  legs.  Can  A  recover  damages 
of  X? 

54.  B,  without  intending  to  frighten 
X,  handles  his  loaded  gun  in  such  a 
way  that  X  believes  that  B  is  about  to 
shoot  him  and  runs  away  to  avoid  the 
supposed  danger.  In  consequence  of 
the  fright  thus  occasioned,  X,  upon 
the  next  day,  manifests  feverish  symp- 
toms, and  ultimately  has  a  prolonged 
illness.  Can  X  maintain  an  action 
against  B? 

55.  A  horse  belonging  to  A  was 
taken  possession  of  by  X  under  the 
bona  fide,  but  erroneous,  belief  that 
the  horse  had  been  legally  pledged  to 
him  by  A's  agent  to  secure  a  debt  due 
from  A.  After  keeping  the  horse  one 
hour  in  assertion  of  his  supposed  right 
as  pledgee,  X  discovered  his  mistake 
and  tendered  the  horse  to  A  in  the 


same  condition  as  when  taken.  A 
refused  to  accept  the  horse,  and  brought 
trover  against  X.    What  decision? 

56.  B  gave  E  permission  to  pass 
through  B's  yard  by  a  narrow  p^th, 
on  both  sides  of  which  dangerous  ma- 
chinery was  at  work.  E,  although 
using  due  care,  came  in  contact  with 
the  machinery  and  was  hurt.  He 
also  was  hurt  on  his  way  out  by  falling 
through  a  bridge  in  B's  yard,  which 
had  defective  supports,  but  on  the 
outer  surface  appeared  safe.  Is  B 
liable? 

57.  Two  persons,  by  mutual  assent, 
engage  in  a  kicking  match.  Both  are 
seriously  hurt.  Thereafter  one  sues 
the  other  for  trespass  to  the  person. 
Is  the  action  maintainable?  How,  if 
at  all,  is  the  case  distinguishable  from 
an  ordinary  football  match? 

58.  A  father  tells  counsel  that  he 
negligently  permitted  his  two-year-old 
child  to  go  alone  in  the  street,  where 
the  child  was  run  over  by  an  electric 
car  and  lost  an  ann.  The  father  asks 
whether  he  can  recover  against  the 
Street  Car  Co.  for  loss  of  the  child's 
services.    What  answa? 

59.  The  chimney  of  the  defendant's 
house,  although  erected  with  reason- 
able care  under  the  circumstances,  was 
blown  over  in  a  high  wind,  and  some  of 
the  falling  bricks  broke  a  window  in 
the  adjacent  house  of  plaintiff.  Is  de- 
fendant liable? 

60.  Defendant's  dog  goes  upon  pi^D- 
tiff's  land,  tramples  down  flowers  in 
the  garden,  and  bites  plaintiff.  What, 
if  any,  liability  on  d^endant's  part? 

61.  B  adds  two  feet  to  the  height  c^ 
a  dam  across  a  stream  on  his  own 
land;  and  the  addition  causes  the 
water  to  (wrongfully)  flow  back  upon 
the  land  of  X.  B  sells  his  land  and 
dam  to  E.  Then  X  enters  upon  the 
land  and  destroys  the  dam.  What, 
if  any,  liability  of  X  to  £? 

62.  Press  Despatch.  ~  "John  Rudy 
is  a  raving  maniac  to-day  as  the  result 
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of  a  practical  joke  perpetrated  by 
friends.  Some  companions  hired  a 
stranger  to  personate  a  sheriff.  He 
approached  Rudy,  placed  his  hand  on 
his  shoulder,  and  read  an  imaginary 
warrant  charging  Rudy  with  horse 
stealing.  Rudy  took  to  his  heels  in 
fright  and  ran  without  stopping  to  his 
home,  four  miles  away.  He  fell  un- 
conscious on  arriving,  soon  afterwards 
became  flighty,  and  is  now  a  raving 
maniac."  What  rights  has  he,  if  any, 
and  against  whom? 

63.  The  plaintiff  had  bought  a 
quantity  of  lumber  from  the  defendant, 
but  when  he  went  to  the  defendant's 
land  (where  the  lumber  was)  to  get  it, 
the  defendant  met  him  at  the  gate  and 
said  that  "he  had  found  the  plaintiff 
had  cheated  him  on  the  price  and  he 
would  have  the  plaintiff  arrested,  if 
he  attempted  to  set  foot  on  the  land.'' 
There  was,  in  fact,  no  cheating,  but 
the  plaintiff  immediately  returned 
home.  What  are  the  parties'  rights 
and  liabilities? 

64.  The  defendant  killed  the  plain- 
tiff's dog,  mistaking  him  in  good  faith 
for  a  wolf;  Hddf  that  the  defendant 
was  liable,  though  the  dog  did  look 
like  a  wolf,  and  the  defendant  was 
hunting  at  the  time.  Discuss  this 
ruling. 

65.  In  an  action  for  injuries  re- 
ceived by  the  falling  of  a  wall  which 
the  defendant  was  erecting  on  his  own 
land,  the  defendant  claims  that  he 
used  all  possible  caution.  The  plain- 
tiff replies  "sic  utere  tuo  tU  alienum  non 
laedaa"  How  can  the  defendant 
answer  this  maxim,  if  at  all? 

66.  The  defendant's  address  at  a 
public  meeting,  as  published  in  the 
journals,  contained  a  libel  on  the 
plaintiff.  He  explained  to  a  reporter: 
"It  was  a  mistake.  That  part  be- 
longed to  another  address,  and  I  did 
not  deliver  it  last  night.  It  must  have 
got  mixed  accidentally  with  the  manu- 
script of  last  night's  address,  when  I 
handed  the  manuscript  to  the  report- 
ers; for  the  two  were  close  together 
on  my  desk  during  their  preparation. 


I  am  not  sure  whether  I  should  ever 
have  delivered  that  part  in  its  present 
form."  Discuss  this  excuse,  with  ref- 
erence to  a  suit  for  the  libellous  pub- 
lication in  the  newspapers. 

67.  A  is  riding  on  the  cars  of  the 
R  R.  Co.  B  and  C  are  other  pas- 
sengers. A  goes  out  to  the  platform 
to  ride,  and  braces  himself  by  grasp- 
ing the  lever  moving  the  coupling- 
hook.  By  the  fault  of  the  engineer, 
the  cars  suddenly  lurch,  and  A  is 
thrown  sidewise,  pulling  open  the 
coupler,  so  that  a  car  leaves  the  track, 
and  A,  B  and  C  are  injured.  It  is 
shown  that  a  notice  against  riding  on 
the  platform  was  properly  posted. 
What  are  the  rights,  if  any,  of  (1)  B 
and  C  against  A,  (2)  B  and  C  against  R, 
(3)  A  against  R,  and  (4)  R  against  A? 

68.  Rolfe,  B.,  m  Fouldes  v.  Wil- 
loughby,  8  M.  &  W.  540:  "Suppose, 
instead  of  actually  removing  the 
horses  from  the  boat,  the  defendant 
had  waved  his  hand,  or  cracked  a 
whip,  and  so  made  the  animals  jump 
out  of  the  boat,  would  that  amount  to 
a  conversion?"    Discuss  this  inquiry. 

69.  The  defendant  was  at  the  bat 
in  a  baseball  game,  and,  in  swinging 
back  his  bat  to  strike,  hit  the  plaintiff, 
the  catcher,  in  the  head,  severely  in- 
juring him.  The  plaintiff  was  not 
wearing  a  mask.  What  issues  should 
be  submitted  to  the  jury? 

70.  A  lawyer  dictated  to  his  stenog- 
grapher  clerk  a  libellous  letter  to  X, 
which  was  privileged  as  to  X;  but  the 
stenographer,  in  sending  the  letter,  by 
mistake,  enclosed  it  in  an  envelope 
addressed  to  Y,  as  to  whom  it  wa43  not 
privileged.  Has  the  plaintiff,  to  whom 
the  libel  related,  a  remedy  against  any 
one? 

71.  Press  Despatch:  "At  Belleville 
yesterday  a  Mr.  Grady  was  sum- 
moned as  a  witness  in  proceedings  to 
commit  Mr.  Sheerer  as  a  lunatic,  and 
Mr.  Grady  by  mistake  occupied  the 
seat  for  the  accused  in  the  court  room. 
The  judge  on  the  evidence  ordered  the 
commitment,    and   pointed   out   Mr. 
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Grady  to  the  bailififs,  who  took  him 
below  and  put  him  in  a  cell  temporarily, 
locking  the  door  without  his  knowl- 
edge. They  supposed  him  the  lunatic, 
persuading  him  to  accompany  them  by 
a  plausible  story  that  it  was  a  proper 
proceeding  for  witnesses.  After  a 
time  Mr.  Grady  knocked  on  the  door, 
and,  on  explaining  his  identity,  was 
let  out.''  He  now  asks  for  damages 
against  the  judge  and  the  bailiffs  for 
(1)  battery,  (2)  false  imprisonment,  (3) 
mental  anguish  during  imprisonment, 
(4)  slander.  May  he  recover  for  any- 
thing against  any  one? 

72.  Press  Despatch:  "Yesterday  a 
book  agent  named  Russell  went  into 
a  large  store  in  Kansas  City  to  sell  his 
book.  The  manager,  Evans,  told  him 
he  could  not  speak  to  the  employees 
till  the  noon-hour;  so  he  went  out,  put 
down  the  book  on  an  ash-box  on  the 
sidewalk,  and,  while  waiting,  stepped 
into  a  drug  store  for  a  glass  of  hot 
soda.  A  Mr.  Williams,  passing  by, 
saw  and  examined  the  book,  and,  sup- 
posing it  had  been  thrown  away,  went 
in  and  asked  if  he  might  have  it.  The 
manager  told  him  he  might  have  any- 
thing he  iound  there.  'Mr.  Williams 
took  the  book  home  and  gave  it  to  his 
children."  The  book  agent  would 
like  to  know  whether  he  can  reioover 
damages  against  any  one. 

73.  The  plaintiff,  a  fireman  in  the 
Underwriters'  Protective  Department, 
enters  a  warehouse  and  proceeds  to 
the  roof  in  order  to  gain,  access  to  an 
adjacent  burning  building.  The  stair- 
way to  the  roof  is  rotten  and  gives 
way,  injuring  the  plaintiff.  May  he 
recover  against  (1)  the  lessee,  (2)  the 
owner  of  the  building? 

74.  In  a  railroad  collision  a  husband 
and  his  wife  are  injured.  The  wife  is 
only  disabled,  but  the  husband  dies 
after  six  months'  suffering.  What 
actions  on  what  grounds  lie  against 
the  company  at  common  law  and 
under  statutes? 

75.  The  defendant  left  a  horse  and 
wagon  standing  unhitched  at  the  side 
of  a  street,  in  violation  of  a  city  ordi- 


nance; and  the  horse,  frightened  by  a 
band  of  music  in  a  passing  procession, 
ran  away  and  knocked  down  i'.  . 
plaintiff,  who  was  walking  in  the  pro- 
cession. A  city  ordinance  forbade 
processions  of  organized  bodies  of 
men  through  the  streets  without* 
previous  license,  and  no  license  had 
been  obtained.  May  the  plaintif 
recover? 

76.  The  plaintiff  was  a  tenant  of  the 
defendant's  house,  and  the  lease  had 
expired.  The  ddPendant,  after  giv- 
ing reasonable  notice  to  the  plaintiff, 
came  with  two  assistants  and  broke 
down  the  front  door,  struck  the  plain- 
tiff, who  resisted  the  entrance,  and  by 
force  put  the  plaintiff  and  his  furniture 
into  the  street.  The  plaintiff  now  suets 
for  (1)  battery,  (2)  trespass  q.  c.  f., 
(3)  trespass  to  personal  property. 

77.  The  plaintiff's  declaration  al- 
leged that  he  had  been  a  workman  in 
the  factory  of  S.  &  Co.,  and  had  taken 
part  in  a  strike  for  better  wages  and 
left  that  employment,  and  was  then 
employed  and  would  have  been  able 
to  obtain  further  employment  else- 
where, but  the  defendant  and  divers 
other  persons  had  conspired  and  com- 
bined not  to  hire  any  workman  who 
should  have  left  a  factory  of  one  of  the 
conspiring  parties  as  a  participant  in 
a  strike,  so  that  the  plaintiff  in  conse- 
quence of  this  action  lost  the  new  em- 
plojrment  and  was  totally  prevented 
from  obtaining  fiuther  employment, 
and  thereby  suffered  great  damage. 
Should  a  demurrer  to  this  be  sustained? 

78.  The  plaintiff,  suing  for  the  value 
of  a  horse  killed  by  the  defendant's 
horse,  proved  that  the  latter  during 
the  night  escaped  from  the  defendant's 
premises  into  the  plaintiff's,  and  there 
injured  the  pl^tiff's  horse  by  biting 
and  kicking,  so  that  it  died  soon  after. 
Was  this  enough? 

79.  A  clerk  in  a  bank,  while  using 
the  telephone,  receives  a  severe  shock 
caused  by  the  burning-out  of  a  wire, 
due  to  the  negligence  of  the  company. 
May  he  sustain  an  action  against  the 
telephone  company? 
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80.  A's  son,  15  years  old,  is  killed  at 
a  railroad  croesing  while  in  company 
with  his  father.  The  counsel^  on 
being  consulted,  asks  A  whether 
either  he  or  his  son  was  negligent;  A 
thinks  he  can  prove  that  neither  was, 
but  would  like  to  know  how  the  negli- 
gence of  either  would  affect  the  legal 
situation.  What  would  you,  as  couh- 
sel,  inform  him? 

8L  Blackburn,  J.,  in  Hollins  v. 
Fowler:  "In  Comyn's  Digest  it  is  said: 
*  If  a  man  deliver  the  oats  of  another  to 
B  to  be  made  oatmeal,  and  the  owner 
afterwards  prohibits  him,  yet  B  makes 
the  oatmeal,  this  is  conversion.'  To 
this  every  one  would  agree;  but  sup- 
pose the  miller  had  honestly  ground 
the  oats  and  delivered  the  meal  to  the 
person  who  brought  the  oats  to  him 
before  he  even  heard  of  the  true  owner. 
How  would  the  law  be  then?"  What 
\3  your  opinion? 

82.  Action  on  the  case  against  a 
newspaper  publisher  for  hbel  in  falsely 
charging  the  plain^ff,  a  city  official, 
with  embezzlement.  Flea,  that  he 
published  the  article  in  good  faith, 
without  malice,  believing  and  having 
good  reason  to  believe  it  to  be  true, 
for  the  piupose  of  informing  the  voters 
of  the  city.  Demurrer.  Shall  the 
plea  stand? 

83.  Action  for  breaking  and  enter- 
ing the  pl^tiff's  shop  and  destroying 
certain  tables,  wooden  implements  and 
other  articles.  Plea,  that  the  said 
tables,  etc.,  were  gambling  tools  used 
by  the  plaintiff  for  unlawful  gambling, 
and  in  such  a  way  as  to  constitute  a 
statutory  nuisance,  and  the  defendants 
entered  for  the  purpose  of  abating  the 
said  nuisance,  and  did  no  more  damage 
than  necessary  for  the  purpose.  De- 
murrer.   Shall  the  plea  stand? 

84.  Action  for  assault.  The  de- 
fendant was  shooting  at  a  mark  on 
hiB  own  premises,  and  one  of  the  bullets, 
crashing  through  a  window  of  the 
house  beyond,  where  the  plaintiff  was 
lying  ill,  caused  her  a  severe  fright  and 
nervous  shock,  but  did  not  strike  her. 


The  defendant  knew  nothing  of  this 
till  served  with  process.  Will  the 
action  he? 

85.  Press  Despatch:  "Jones  and 
Smith  yesterday  laid  a  plot  to  make 
Robinson  intoxicated  at  Lceffler's  inn, 
with  the  purpose  of  robbing  him  while 
he  was  drunk;  they  succe^ed,  but 
did  not  rob  him,  and  then  carried 
Robinson  out  and  put  him  on  a  bench 
in  front  of  the  house  to  sleep  off  the 
effects.  Two  bojrs,  Dick  and  Bob 
Williams,  passing  by,  amused  them- 
selves by  focussing  a  burning-glass 
upon  Robinson's  head,  which  had  be- 
come wet  with  liquor.  The  hair  took 
fire,  somewhat  to  their  surprise,  and 
Robinson  was  burned.''  What  action, 
if  any,  has  he  against  whom  for  what? 

86.  In  the  preceding  case,  suppose  ' 
that  the  boys  run  away  as  soon  as 
Robinson  wakes  up,  and  Robinson 
goes  to  the  police  station  and  swears 
out  a  warrant  of  arrest;  the  police 
officer  follows  the  road  taken  by  the 
bo3rs,  and  arrests  two  boys  and  brings 
them  to  the  nearest  police  magistrate, 
where  Robinson  appears  and  identifies 
them;  the  boys  deny  their  guilt,  but 
the  magistrate  sentences  them  to  jail 
for  one  month.  Next  day  it  appears 
that  the  arrested  boys  are  the  wrong 
ones,  and  upon  their  release  they  sue 
Robinson,  the  police  officer,  and  the 
judge.  What  conditions  would  you, 
as  counsel,  advise  them  to  be  legally 
necessary  in  order  that  they  should 
succeed  in  what  actions? 

87.  On  May  1,  at  Millville,  a  new 
postmaster  was  appointed,  and  on  the 
same  day  A  was  arrested  on  a  charge 
of  complicity  in  a  recent  bank  robbery; 
on  May  2,  the  Millville  Gazette  pub- 
lished accounts  of  the  appointment  and 
of  the  arrest,  with  photographs  of  the 
postmaster  and  of  A;  but  by  the 
printer's  mistake  the  photograph  of 
the  postmaster  appeared  over  A's  name 
and  that  of  A  over  the  postmaster's 
name.  Moreover,  A  was  innocent  of 
the  robbery.  The  postmaster  and  A 
now  sue  the  editor.  May  either 
recover? 
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88.  An  association  is  formed  of  re- 
tail dealersi  numbering  more  than 
one  thousand,  with  the  object  of  dis- 
couraging the  so-called  department 
store  methods;  an  appeal  is  issued  to 
the  public,  by  means  of  circulars  dis- 
tributed on  railway  trains,  at  house- 
doors,  etc.,  to  boycott  such  stores; 
and,  as  a  result,  the  business  of  several 
of  them  falls  off.  An  action  is  brought 
by  Rothgel,  Coofield  &  Co.,  proprietors 
of  one  such  store,  against  tiie  president 
of  the  association,  as  defendant,  alleg- 
ing a  malicious  conspiracy  to  ruin  their 
business,  and  stating  the  facts  as 
above.    Will  the  action  lie? 

89.  A,  the  inventor  of  an  air-ship, 
was  accustomed  to  make  experimental 
trips  at  night.  B,  perceiving  the  light 
one  night  hovering  over  his  house,  and 
not  knowing  exactly  what  it  was,  took 
his  gun,  and  by  a  shot  disabled  the 
machinery,  causing  A  to  fall  to  the 
ground  on  B's  premises.  A  and  B 
each  bring  an  action  against  the  other. 
May  either  recover? 

90.  A,  the  air-ship  inventor,  after 
perfecting  the  vehicle,  finally  gave  an 
exhibition  ascension  at  the  Millville 
Exposition.  The  machinery  broke, 
however,  and  A  was  precipitated  into 
B's  strawberry  patch,  on  the  outskirts 
of  the  town.  Some  pajasers-by,  led  by 
C,  ran  in  to  his  assistance,  but  ruined 
the  strawberry  patch  in  rescuing  him. 
Has  B  an  action  for  this  against  A  or 
against  C? 

91.  The  train  of  the  Q  R.  Co.  was 
coming  carelessly  at  an  improper  rate 
of  speed  past  the  station  at  K.  A, 
eager  to  cross  the  track  before  the 
train  arrived,  imprudently  started 
with  his  four-year-old  child  B,  but 
fell  on  the  track;  B  was  killed  and  A 
was  injured  by  the  train.  What 
action,  if  any,  lies  against  the  railroad 
company? 

92.  A  bought  a  saddle-horse  from  B; 
but  the  horse  preferred  his  old  master; 
and  one  day,  as  A  rode  by  B's  premises, 
the  horse  started,  threw  A  to  the 
ground,  and  turned  in  to  his  old  stable. 
A's  hat  fell  over  the  fence  on  B's  land, 


and  A  proceeded  to  enter  to  get  his 
hat  and  his  horse.  B,  however,  came 
out  and  forbade  him  to  enter.  If  A 
should  consult  you,  what  steps  would 
y^vL  advise? 

93.  The  fuse  of  the  dynamo  in  an 
electric  car  blew  out,  without  the 
nc^igence  of  the  railroad  company; 
the  passengers,  among  whom  were  A 
and  B,  rushed  pell-mell  from  the  car; 
A  stumbled  on  the  step  and  fell  to  the 
groimd,  and  B,  next  behind,  tripped 
over  and  fell  upon  him.  Each  sues 
the  other  for  the  injury  recei^*ed. 
What  issues  should  be  submitted  to  the 
jury? 

94.  The  plaintiff  was  a  mortgagor, 
who,  on  foreclosure  and  sale  of  the 
premises,  refused  to  leave  on  notice  by 
the  defendant,  the  buyer  at  the  sale. 
The  defendant  then  entered,  during 
the  presence  of  the  plaintiff,  and 
evicted  the  plaintiff  by  force.  May 
the  plaintiff  maintain  an  action  for  the 
dispossession? 

95.  The  pl^tiff>  is  a  sister-in-law  of 
B,  a  tenant  of  the  defendant,  and  wss 
paying  B  a  week's  visit  at  his  invitation. 
The  defendant  as  landlord  had  agreed 
with  B  to  keep  the  yard  of  the  house  in 
repair,  and,  while  repairing  a  well  in 
the  yard,  had  left  the  cover  off.  The 
plaintiff,  while  crossing  the  yard  on  a 
dark  night  and  with  due  care,  fell  into 
the  well  (the  opening  being  level  with 
the  ground)  and  was  injured.  Has 
she  an  action? 

96.  The  defendant  is  accustomed  to 
indulge  in  loud,  profane  swearing  on 
his  premises,  to  tiie  annoyance  of  the 
plaintiff's  family,  who  occupy  the  ad- 
joining house.  What  redress  has  the 
plaintiff,  if  any? 

97.  A's  house,  in  B  town,  takes  fire, 
and  B's  fire  company,  in  attempting 
to  extinguish  the  fire,  is  obliged  to  lay 
the  hose  from  the  nearest  h^'drant 
across  the  track  of  C  railroad  company. 
After  detaining  the  trains  for  an  hour, 
C's  manager  gives  the  order,  the  fire 
still  raging,  for  the  trains  to  be  run, 
and  the  hose  is  cut  in  two,  stopping 
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the  water  supply,  so  that  the  fire 
spreads  to  the  adjoining  house  of  D 
ajid  bums  it.  Has  any  one  an  action 
against  anybody  for  anything? 

98.  Two  boys,  A  and  B,  riding 
bicycles,  coUidie,  and  A  is  injured.  It 
appears  on  4;he  trial  that  both  boys 
were,  at  the  time  of  the  injury,  riding 
on  the  sidewalk,  in  violation  of  a  city 
ordinance.  How  would  this  affect  the 
case  of  either  in  this  action? 

99.  A  quarrels  with  and  discharges 
his  stenographer  B;  and  B,  in  leaving, 
takes  A's  typewriting  machine,  by 
mistake,  instead  of  his  own.  After 
two  weeks'  tune,  during  which  each 
uses  the  machine  in  his  possession,  B 
discovers  the  mistake,  and  goes  to  A's 
office  with  the  machine  which  he  has, 
intending  to  explain  and  to  exchange; 
but  A  refuses  him  admittance.  B  im- 
mediately brings,  suit  for  conversion 
against  A;  and  A  then  sues  B  for 
conversion.    Should  either  recover? 

100.  A,  a  cigar-maker,  not  employ- 
ing members  of  the  Cigar-Makers' 
Union,  an  association  of  employees, 
puts  the  Union's  label  on  cigars  made 
in  his  factory.  The  Union  officers,  in 
retaliation,  by  advertisement  and  by 
circulars,  notify  all  members  of  the 
Union,  and  the  public  in  general,  not 
to  buy  cigars  from  A's  factory.  Will 
an  action  lie  (1)  by  A  against  the 
Union  officers,  (2)  by  the  Union  officers 
against  A? 

101.  A,  a  railroad  station-master 
and  telegraph-operator,  hearing  of  the 
escape  of  a  lunatic  on  a  train  just  de- 
parted, wires  the  operator  B  at  the 
next  station:  ''Look  out  for  X,  an 
escaped  lunatic,  on  train  No.  15."  On 
the  arrival  of  the  train,  B  causes  X  to 
be  detained;  but  X  turns  out  not  to 
be  the  escaped  lunatic.  May  X  sue  A 
or  B  for  anything? 

102.  Father  and  child  are  injured 
in  a  railroad  collision;  after  six  months 
the  father  dies  of  the  injuries,  but  the 
child  recovers.  If  the  defendant  can 
prove  that  the  father  was  negligent, 
which  actions  would  it  thas  defeat, 


and    which    actions    woul3    still    be 
maintainable? 

103.  Press  Despatch:  "A  suit  for 
damages  has  been  instituted  by  one 
Washington  dry  goods  firm  against 
another,  the  complaint  being  that  the 
defendant  firm  'maliciously,  unlaw- 
fully and  xmjustly'  conspired  tq  per- 
suade one  of  plaintiff's  employees  to 
leave  his  employ  and  enter  that  of 
defendant,  by  reason  of  which  the 
plaintiff  was  compelled  to  increase  the 
clerk's  salary  in  order  to  retain  his 
services.  The  purpose  of  the  suit  is 
to  determine  whether  an  employer  has 
the  legal  right  to  induce  employees  of 
other  concerns  to  leave  the  service  of 
the  latter  by  offers  of  increased  sal- 
aries."   Discuss  this  claim.. 

104.  A  enters  the  building  No.  153 
Main  St.,  to  collect  a  debt  from  a 
student  whom  he  expects  to  find  on 
the  thirteenth  floor;  and  ascends  in 
the  elevator.  As  the  elevator  passes 
the  tenth  floor  upwards,  the  cable 
parts;  the  elevator  falls,  but  is  stopped 
at  the  second  floor  by  the  safety-catch. 
A  suffers  a  severe  nervous  shock,  and 
in  consequence  is  confined  to  his  house 
by  illness  for  six  months.  On  what 
conditions,  if  any,  has  he  an  action 
against  any  one  for  what? 

105.  Declaration:  That  the  defend- 
ant falsely  and  maliciously  stated  of 
the  plaintiff  that  the  plaintiff  had 
supplied  to  the  army  for  consumption 
a  quantity  of  beef  treated  with  a 
chemical  substance  injurious  to  health; 
whereby  the  plaintiff  lost  many  cus- 
tomers in  his  business.  Plea:  (l).That 
the  statement  was  true;  (2)  That  the 
defendant,  being  general  of  a  brigade 
of  troops  in  the  field,  and  in  good  faith 
believing  the  statement  to  be  true, 
uttered  it  on  two  occasions  only,  (a)  in 
a  general  order  warning  the  officers 
under  his  conmiand  to  distribute  no 
more  of  the  plaintiff's  provisions  to  his 
troops;  (b)  in  a  report  to  the  major- 
general  in  conmiand  of  the  army,  as 
to  the  condition  of  the  troops.  Repli- 
cations: as  to  plea  2  (a),  that  the  de- 
fendant published  the  order  in  a  news- 
paper; as  to  plea  2  (b),  that  the  major- 
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general  had  no  control  over  the  supply 
of  provisions  to  the  army.  Demurrer 
to  the  replications.  Should  the  d^ 
murrer  stand? 

106.  A  goes  out  to  ride  with  M  on 
M's  tandem-bicycle,  A  taking  the  rear 
seat.  By  M's  carelessness  in  steering 
they  collide  with  X  on  his  bicycle,  and 
all  three  are  injured.  X  was  not 
careless;  but,  contrary  to  a  city 
ordinance,  he  was  riding  after  sunset 
without  a  lantern.  Has  A,  M  or  X  an 
action  against  either  or  both  of  the 
others? 

107.  A's  horse  escapes  from  A's 
pasture,  comes  upon  B's  premises, 
and  does  damage.  B  saddles  him  and 
rides  him  back  into  A's  stable-yard, 
but  refuses  to  dismount  until  A  pays 
the  damage  done  by  the  horse.  A 
fastens  the  yard-gate  and  refuses  to 
let  B  go  away  on  the  horse.  At  this 
juncture,  what  right  of  action,  if  any, 
has  either  against  the  other? 

108.  The  plaintiff  was  a  tenant  of 
the  defendant,  and  the  lease  had  ex- 
pired. The  plaintiff  locked  the  door 
of  the  house,  put  the  key  in  his  pocket, 
and  left  temporarily.  During  his 
absence  the  defendajit  entered  by 
breaking  a  window,  and  put  the  plain- 
tiff's furniture  out  through  the  back 
door  into  an  alley.  On  the  plaintiff's 
return,  the  defendant  demanded  the 
key  from  the  plaintiff,  who  refused  to 
^ve  it  up;  the  defendant  then  by 
force  took  it  from  the  plaintiff.  What 
action,  if  any,  has  the  latter  against 
the  former? 

109.  A  buys  from  B,  an  apothecary, 
a  bottle  of  rat-poison,  which  B  fails  to 
label  B8  such.  A  places  it  in  the  pantry, 
and  his  only  child,  eight  years,  old, 
searching  for  jam,  partakes  of  the 
bottle's  contents,  and  dies  in  a  few 
hours.  What  action,  if  any,  lies 
against  B? 

110.  M,  riding  in  a  street  car,  and 
putting  his  hand  in  his  pocket  to  get 
his  fare,  discovers  that  his  purse  is 
gone.  He  accuses  B,  the  passenger 
next  to  him,  of  stealing  it,  has  the  car 


stopped,  and  calls  a  police  officer,  R, 
who  arrests  B.  In  fact,  B  is  innocent. 
Has  B  an  action  for  anything  against 
M  or  R? 

111.  Is  a  boarding-fitable  in  a  city  a 
nuisance? 

112.  A  and  B  being  in  Uieir  adjoin- 
ing gardens,  separated  by  a  picket 
fence,  A  came  close  up  to  the  fence 
and  assailed  B  with  threatening  and 
abusive  language,  inviting  him  to 
come  over  and  fight  and  6a3ruig  he 
would  give  him  a  good  licking  if  be 
did.  He  then  got  over  the  fence  and 
approached  B  with  a  large  stick  in  his 
lumd,  and  as  soon  as  he  got  within 
reach  B  knocked  him  down  with  a  hoe 
which  he  was  using^  in  his  work  in  the 
garden.    Is  B  guilty  of  a  battery? 

113.  (a)  A  published  in  a  news- 
paper that  B  was  a,  pawn-broker  and 
robbed  the  poor.  B  was  not  a  pawn- 
broker. Is  that  libellous  per  set  (b)  A 
applied  to  B  for  a  situation  as  book- 
keeper and' referred  him  to  C,  a  former 
employer.  C  told  B  that  A  was  & 
good  bookkeeper,  but  that  he  had  dis- 
charged him  because  he  was  in  the 
habit  of  betting  on  horse  races.  C 
had  in  fact  discharged  him  for  that 
reason,  but  under  a  mistake,  as  A 
never  had  bet  on  races  or  gambled  in 
any  wayv  In  consequence  of  what  C 
said,  B  refused  to  employ  A.  Is  C 
guilty  of  tibel? 

114.  A  was  setting  off  fireworks  on 
his  own  land  adjoining  the  street  for 
the  amusement  of  his  children.  There 
was  no  fence  between  A's  land  and  the 
street.  A  crowd  of  persons  assembled 
in  the  street  to  see  the  fireworks  and 
pushed  some  distance  over  into  A*5 
land.  A  knew  that  they  were  there, 
but  was  willing  that  they  should  be, 
and  made  no  objection.  B,  one  d 
the  crowd,  who  was  thus  on  A's  land, 
without  any  negligence  on  his  part,  fell 
into  an  old  well  which  was  open  and 
uncovered,  but  which  he  did  not  see 
because  it  was  dark.  A  knew  that 
the  well  was  there  and  knew  its  con- 
dition, but  gave  no  warning.  Can  B 
have  an  action  against  A  for  negligence? 
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115.  A  was  run  over  by  B  in  the 
street.  The  accident  was  due  to  B's 
gross  negligence.  But  it  would  not 
have  happened  unless  A  on  his  part 
had  been  slightly  negligent  in  attempt- 
ing to  cross  the  street  in  front  of  B's 
carriage.  In  an  action  by  A  against 
B  for  negligence,  is  A's  negligence  a 
defence  to  the  action? 

116.  A  had  a  house  on  the  edge  of 
his  land  adjoining  B's  land.  He 
wrongfully  fitted  his  house  with  a  pipe 
which  collected  the  rain  water  from  the 
roof  and  discharged  it  in  a  stream  upon 
B's  land.  This  continued  for  about 
five  years,  B  occasionally  objecting, 
but  not  taking  any  other  steps  to 
abate  the  nuisance.  A  sold  the  house 
to  C  without  saying  anything  about 
the  pipe.  C  took  possession  not  know- 
ing an3rthing  about  the  nuisance.  Is 
he  liable  for  the  continuance  of  the 
nuisance  after  he  took  possession? 

117.  John  met  WUliam  in  the  street 
and  called  him  vile  names.  William 
warned  him  to  cease,  but  without  effect, 
and  then  beat  him  with  his  fists.  John 
brings  an  action  for  the  assault  and 
William  sets  up  his  provocation  as  a 
defence.    Is  the  defence  a  good  one? 

118.  An  attorney  prepares  affidavits 
to  which  his  client  makes  oath  and 
presents  them  to  a  judge  and  procures 
an  order  of  arrest,  in  a  civil  action, 
upon  which  the  defendant  is  arrested 
and  held  to  bail.  "The  affidavits  are 
not  legally  sufficient  to  justify  an  order 
of  arrest,  and  the  order  is  vacated.  Is 
the  attorney  liable  personally  to  the 
judgment,  and,  if  so,  what  name  do 
you  give  to  the  action? 

119.  An  attorney  for  the  plainti£f  in 
a  civil  action  for  a  mere  debt  procures 
a  judgment  against  the  defendant, 
and,  after  an  execution  against  the 
property  of  the  defendant  has  been 
returned  unsatisfied,  he  issues  an  exe- 
cution against  his  person,  upon  which 
the  defendant  is  arrested.  The  execu- 
tion against  the  person  is  then  set 
aside  by  the  court  as  having  been 
improperly  issued.  Is  the  attorney 
personally   liable   to    the    defendant. 


and,  if  so,  what  name  do  you  give  to 
the  action? 

120.  Johnson  emplosrs  Hendricks  in 
his  business,  and  afterwards  quarrels 
with  him  and  discharges  him.  Hen- 
dricks finds  employment  with  Jones, 
who  is  in  the  same  tine  of  business  with 
Johnson  and  is  dependent  on  him  for 
orders.  Then  Johnson  says  to  Jones, 
"I  want  you  to  discharge  Hendricks, 
and  if  you  refuse  to  do  so,  I  will  not 
send  you  any  more  business."  Jones 
then  discharges  Hendricks,  who  cannot 
find  any  other  work.  Has  he  any 
remedy  against  Johnson,  and,  if  so, 
what? 

121.  B  forcibly  entered  A's  premises 
to  remove  some  lumber  therefrom 
which  be  claimed  as  his  property.  A 
forbade  his  entering,  and  resisted  by 
seizing  the  heads  of  B's  horses  to 
prevent  his  proceeding.  B  struck  A 
with  a  shovel,  and  broke  his  arm,  and 
then  proceeded  to  and  did  remove  the 
lumber.  B  had  an  irrevocable  ticense 
to  enter  and  remove  the  limiber.  Has 
A  a  cause  of  action  against  B? 

122.  B  made  complaint  against  A 
of  having  committed  perjury.  Upon 
this  complaint  A  was  indicted,  tried 
and  convicted  of  the  offence.  Excep- 
tions were  taken  during  the  trial, 
which  were  subsequently  argued  and 
overruled.  A  moved  for  a  new  trial 
on  the  ground  of  newly  discovered 
evidence,  and  his  motion  was  granted. 
Subsequently  A  apptied  to  compel  the 
district  attorney  to  ent«r  a  nolle 
prosequif  because  of  an  arrangement 
to  that  effect.  This  was  entered,  and 
no  further  proceedings  were  had  in  the 
case.  Has  A  a  cause  of  action  against 
B? 

123.  B,  having  been  defrauded  of  a 
large  amount  of  goods,  and  having 
good  reason  to  beUeve  that  A  was  a 
party  to  the  fraud,  made  and  signed 
the  following  agreement:  *'We,  the 
undersigned  who  have  been  robbed  and 
swindled  by  A,  reatizing  that  justice 
demands  that  A  should  be  punished  for 
the  offences  which  he  has  committed, 
do  hereby  agree  with  each  other,  mutu- 
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ally,  to  bear  equally  all  expenses  in- 
curred in  prosecuting,  criminally,  said 
A."  B  then  handed  it  to  an  agent  of 
another  party  defrauded  to  procure 
the  signature  of  his  principal.  Has  A 
a  cause  of  action  against  B?  What 
defences  may  be  urged  by  B? 

124.  A  mother  sent  her  child  3  years 
of  age,  in  company  with  a  sister  4  years 
of  age,  to  a  certain  store  in  the  city. 
The  children  were  obliged  to  cross  a 
street  upon  which  a  Une  of  trolley  cars 
was  operated.  The  younger  child  was 
run  over  and  seriously  injured  while 
attempting  to  cross  the  tracks  in  front 
of  an  approaching  car,j(vhich  was  but 
a  short  distance  from  her  when  she 
entered  upon  the  tracks.  At  the  trial, 
the  mother  testified  that  she  thought 
it  was  a  dangerous  place  for  the  chil- 
dren to  cross,  but  she  had  warned  them 
to  be  very  careful.  It  was  also  shown 
that  the  motorman  was  careless.  Can 
the  child  recover  for  injuries  sustained? 

125.  A,  a  young  man  eighteen  years 
of  age,  and  earning  $20  per  week,  was 
run  over  and  instantly  killed  by  a 
wagon  driven  by  and  belonging  to  B. 
At  the  time  of  his  death  he  was  in- 
debted to  C  in  the  sum  of  $200  for 
necessaries  furnished.  He  left  him 
surviving  his  father,  but  no  estate. 
What  would  you  advise  the  father  to 
do?  If  an  action  is  begun,  what  must 
be  alleged  and  proved?  What  dam- 
ages may  be  recovered?  May  C 
reach  any  such  damages  to  satisfy  his 
claim? 

126.  B,  the  proprietor  of  a  mercantile 
agency,  published  a  semiannual  volume, 
containing  names  of  persons  and  firms 
doing  business  in  various  parts  of  the 
United  States,  and  information  as  to 
their  financial  standing.  He  also  pub- 
lished a  weekly  sheet  of  corrections, 
sent  to  subscribers  in  New  York  city 
by  private  messenger,  and  in  the  coun- 
try by  mail.  About  10,000  copies  of 
the  semiannual  volume,  and  4,000 
copies  of  the  weekly  sheet,  were  so 
distributed.  In  the  weekly  sheet  of 
January  31,  1899,  B  published  that  A, 
a  merchsmt  doing  business  in  Buffalo, 
had  failed.    This  was  confessedly  false, 


and,  in  the  weekly  sheet  of  Febraaiy  7, 
he  published  a  retraction.  Has  A  a 
cause  of  action  against  B?  If  so,  what 
defences  may  be  urged  by  B7 

127.  Complaint:  that  plaintiff  is  a 
merchant,  etc.;  that  defendant  mali- 
ciously and  falsely  said  to  A  and  others 
of  plaintiff  that,  ''he  (plaintiff)  is  in- 
solvent; he  cannot  pay  his  debts;" 
that  plaintiff  is  damaged  thereby  to 
the  extent  of  $10,000.  Demurrer  to 
complaint.  Argue  for  or  against  the 
demurrer. 

128.  A  began  an  action  agxdnst 
plaintiff  for  embezzlement,  setting 
forth  in  his  complaint  allegations 
which,  if  true,  amounted  to  indictable 
crimes;  in  fact  the  allegations  were 
false.  Defendant  published  in  his 
newspaper  this  complaint  in  full,  being 
ignorant  of  its  truth  or  falsity.  Plain- 
tiff brings  an  action  against  defendant 
for  libel.  Is  the  action  maintainable, 
and  why? 

129.  Defendants,  who  are  engaged 
in  the  same  kind  of  business,  mutually 
agree  that  if  one  of  them  discharges 
workmen  for  any  cause  he  shall  im- 
mediately notify  the  others,  and  that 
none  of  them  will  afterwards  employ 
the  discharged  workmen.  Under  this 
agreement  a  ''black-Ust"  is  printed 
and  circulated  from  time  to  time  among 
the  parties  to  the  agreement.  Plaintiff, 
having  been  discharged  by  A,  brings 
an  action  for  dam^^es  for  the  publica- 
tion of  his  name  in  this  Ust,  and  for  an 
injunction  to  restrain  the  further  pub- 
lication. Verdict  and  judgment  for 
plaintiff.  Defendants  appeal.  Result, 
with  reasons. 

130.  Defendant  finding  plaintiff's 
cow  astray  in  the  highway  drives  it  into 
his  farm-yard.  After  keeping  it  for  a 
few  days,  he  turns  it  ag^n  into  the  high- 
way and  it  wanders  away  and  is  lost. 
Has  plaintiff  any  action  against  de- 
fendant? If  so,  what  is  the  nature  of 
the  action?    State  the  law  of  the  case. 

131.  A  statute  requires  that  railways 
shall  fence  in  their  tracks  and  provides 
that  owners  of  cattle  killed  in  conse- 
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quence  of  a  neglect  to  fence  may  re- 
cover twice  the  value  of  the  property 
destroyed.  Defendant  failed  to  fence. 
A's  cattle  wandered  upon  the  un- 
fenced  track  and  were  struck  by  a  pass- 
ing train.  The  cattle  were  killed,  the 
train  was  derailed  and  several  persons 
on  the  train  were  injured,  including  the 
fireman  (B)  and  a  passenger  (C). 
State  (a) :  A's  rights  under  the  statute; 
(b)  B's  rights  under  the  statute;  (c)  C's 
rights  under  the  statute. 

132.  Action  for  wrongfully  ejecting 
plaintiff  from  defendant's  railway  train. 
Plaintiff  proves,  (a)  that  he  was  in 
consequence  exposed  to  a  storm, 
caught  a  cold,  and  suffered  an  illness; 
(b)  that  he  left  a  valuable  parcel  in  the 
car,  which  was  lost.  May  plaintiff 
recover  damages  which  shall  iadude 
(a)  and  (b)? 

133.  Plaintiff's  son,  a  boy  of  sixteen, 
is  killed  through  the  negligence  of  de- 
fendant. Plaintiff  brings  two  actions: 
(a)  as  parent  for  loss  of  services;  (b)  as 
administrator  of  the  son's  estate.  Will 
the  actions  lie?  If  so,  what  is  the 
meastu^  of  damages  in  each  case?  In 
the  second  case,  who  would  be  en- 
titled to  the  amount  derived  from  a 
judgment? 

134.  Defendant  employed  plaintiff 
as  driver  of  a  team.  Defendant  hired 
a  truck  and  team  to  X,  and  directed 
plaintiff  to  drive  the  team  for  X.  X 
built  upon  the  truck  a  superstructure 
of  seats  to  be  used  in  a  street  parade. 
During  the  parade  the  superstructure 
broke  and  injured  plaintiff,  who  sues 
defendant,  (a)  Is  defendant  liable  to 
plaintiff?    (b)  Is  X? 

135.  Defendant  manufactures  and 
sells  illuminating  oil.  He  negligently 
marks  a  package  as  standing  a  high  test 
when  in  fact  it  is  low  grade.  He  sells 
this  package  to  X,  a  retailer,  who  sells 
some  of  it  to  plaintiff.  Plaintiff  uses 
it  in  a  lamp,  and  it  explodes  and  in- 
jures plaintiff.  Has  plaintiff  an  action 
against  defendant,  and  why? 

136.  Defendant's  horse,  not  known 
to  be  vidous,  escapes  from  defendant's 


enclosure,  and  trespasses  upon  plain- 
tiff's premises.  May  plaintiff  recover 
for  the  following  injuries  done  by  the 
horse  while  so  trespassing:  (a)  to  the 
herbage;  (b)  to  another  horse;  (c)  to 
plaintiff;  (d)  to  plaintiff's  infant  child? 
(e)  May  the  child  recover  for  its  per- 
sonal injuries? 

137.  Defendant  has  for  some  years 
acquiesced  in  the  use  by  the  public  of 
a  foot-path  across  his  land.  Wishing 
to  put  an  end  to  the  use,  he  erects  a 
barbed  wire  fence.  On  the  evening  of 
the  day  upon  which  the  fence  is  erected, 
plaintiff  attempts  to  use  the  path,  and 
owing  to  the  darkness  runs  into  the 
fence  and  is  injured.  Is  defendant 
liable  to  plaintiff,  and  why? 

138.  Plaintiff  is  a  trespasser  upon 
defendant's  railway  track  and  is  cross- 
ing a  trestle,  (a)  The  engineer  sees 
'  plaintiff,  but  believes  plaintiff  can  cross 
the  trestle  before  the  locomotive  will 
overtake  him.  The  engineer  miscal- 
culates, and  plaintiff  is  struck  and  in- 
jured. Is  defendant  liable  to  plaintiff? 
(b)  The  engineer  is  not  keeping  a 
lookout  and  fails  to  see  plaintiff.  Is 
defendant  liable? 

139.  In  an  action  for  malicious  prose- 
cution, the  defendant  pleaded  the 
existence  of  such  facts  as  would  be 
considered  by  a  reasonable  and  pru- 
dent man  to  constitute  probable 
cause.  Plaintiff  replied  that  the  de- 
fendant did  not  believe  the  facts  con- 
tained in  his  plea,  and  only  prosecuted 
plaintiff  to  force  him  to  pay  a  debt. 
Defendant  demurred  to  the  replication. 
Should  the  demurrer  be  overruled  or 
sustained? 

140.  A  walked  into  an  auctioneer's 
room  whilst  an  auction  was  proceeding, 
and  asked  the  auctioneer  to  put  up  for 
sale  a  watch  which  A  brought  with  him. 
The  auctioneer  did  so,  and  the  watch 
was  sold  to  C.  A,  who  had  held  the 
watch  in  his  hand  during  the  auction, 
delivered  the  watch  to  C,  who  paid 
the  price  to  the  auctioneer,  who  took 
out  his  commission,  and  paid  the  resi- 
due to  A.  The  watch  had  been  stolen 
by  A  from  B.    B  sued  the  auctioneec 
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in    an    action    of    trover.    Can    he 
recover? 

141.  A  and  B  were  quarrelling  in  B'b 
room.  A  picked  up  B's  pistoli  which 
was  lying  on  the  table,  and,  with 
threatening  words,  cocked  the  pistol, 
pointed  it  at  B,  and  pulled  the  trigger. 
A  thought  the  pistol  was  loaded,  but 
B  knew  that  it  was  not.  B  sued  A  for 
an  assault.    Can  he  recover? 

142.  (a)  A,  a  woman,  applied  to  the 
Board  of  Education,  in  which  Board 
the  power  of  appointing  teachers  was 
lodged,  for  a  position  as  teacher  in  the 
public  schools.  B,  having  heard  of 
certain  charges  of  immorality  against 
A,  which  he  believed  to  be  true,  sent 
a  letter  to  the  Board  of  Education  re- 
peating the  charges,  which  were,  in  fact 
untrue.  In  consequence  of  this  letter 
the  Board  refused  to  appoint  A,  who 
then  sued  B  for  libel.  Can  A  recover 
of  B?  (b)  C,  having  heard  of  the 
same  charges  against  A,  and  also  be- 
lieving them  to  be  true,  and  supposing 
that  the  mayor  of  the  city  had  the 
power  to  appoint  teachers,  wrote  the 
mayor  a  letter  repeating  the  charges 
against  A.  The  mayor  had  no  such 
power.  A  sued  C  for  libel.  Can  she 
recover  of  C? 

143.  During  the  civil  war,  at  a  time 
when  the  public  mind  was  excited  by 
rumors  of  the  presence  of  Confederate 
spies,  the  defendant,  in  the  presence  of 
a  large  number  of  persons,  falsely  and 
maliciously  charged  the  plaintiff  with 
being  a  spy.  The  crowd  thereupon 
fell  upon  the  plaintiff,  and  severely 
injured  him  before  he  could  be  rescued. 
Defendant  took  no  part  in  the  attack 
upon  the  plaintiff,  but  only  looked  on. 
Plaintiff  sued  defendant  to  recover 
damages  for  the  injury  to  his  person. 
Can  he  recover? 

144.  The  owner  of  three  horses  sent 
them  to  a  pasturer,  who  was  compelled 
to  kill  one  of  them,  which  had  taken  a 
contagious  disease,  to  save  the  others, 
and  delivered  another  to  a  man  who 
presented  proofs  of  ownership  which 
the  pasturer  in  good  faith  believed, 
though  they  were  false.    The  third 


was  sdced  by  a  constable,  who  pro- 
duced a  writ  of  attachment  against 
the  owner,  and  to  whom  the  pasturer 
pointed  out  the  horse  in  response  to  an 
inquiry.  The  constable  had  no  knowl- 
edge, except  that  the  owner  sometimes 
sent  animals  to  that  place.  The  owner 
asks  what  remedies  he  has,  against 
whom,  and  what  steps,  if  any,  he  must 
take  before  suit. 

145.  A  client  seeks  your  aid  against 
A,  B,  and  C,  each  of  whom  has  caused 
his  arrest  and  prosecution  on  a  false 
charge  of  crime.  He  says  his  proof  will 
be  as  follows:  A  acted  on  what  he  be- 
lieved to  be  reliable  information, 
which,  if  true,  would  have  justified  the 
prosecution,  but  which  came  from  a 
secret  enemy  of  the  accused;  A's  sole 
motive,  however,  was  to  compel  the 
client  to  pay  him  a  disputed  claim. 
The  client  was  tried  and  acquitted. 
B  acted  on  information  which  no  man 
of  oonmion  prudence  would  have  con- 
sidered sufficient,  but  nevertheless 
honestly  believed  the  client  guilty  of 
the  crime  charged,  and  had  no  object 
but  to  bring  him  to  justice.  The  prose- 
cution had  been  dismissed.  C  had  no 
reasonable  ground  to  believe  the  client 
guilty,  did  not  believe  him  guilty,  and 
acted  from  business  jealousy  only. 
Becoming  alarmed,  C  had  retracted 
the  charge  and  sent  the  client  a  letter 
from  the  State's  attorney  promising 
to  fliwTniaa  the  prosecution  at  the  next 
session  of  the  court. 

146.  A  lets  B,  whom  he  overtakes, 
ride  in  the  rear  of  the  covered  wagon 
A  is  driving.  While  crossing  a  rail- 
road track,  both  A  and  B  are  injured 
by  a  trsdn  through  the  carelessness  of 
the  engineer  in  failing  to  give  warning 
of  its  approach,  and  the  concurring 
carelessness  of  A  in  failing  to  look  and 
listen  before  attempting  to  cross. 
What  should  be  the  result  of  separate 
suits  by  A  and  B  against  the  railroad 
company?  What  difference,  if  any, 
would  tiiere  be  if  A  were  driving  an 
omnibus  and  B  were  a  passenger,  or 
if  B  owned  the  wagon  and  had  hired 
A  to  drive  it  for  him? 

147.  B  caused  A  to  be  prosecuted  on 
a  charge  of  larceny.    A,  having  been 
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acquitted,  sued  B  for  malicious  prose- 
cution. The  court  charged  the  jury 
that  if  B  instituted  the  prosecution 
without  reasonable  and  probable  cause 
to  believe  that  A  was  guilty  of  lar- 
ceny, then  their  verdict  should  be  for 
A;  and  if  they  should  find  that  B  was 
actuated,  in  bringing  the  prosecution, 
by  any  other  motive  than  a  desire  to 
bring  A  to  justice,  then  they  might,  if 
they  thought  best,  award  punitive 
damages  against  B.  Was  this  instruc- 
tion right  or  wrong? 

148.  A,  a  contractor,  employed  B 
and  other  workmen  in  erecting  a  stone 
building.  C,  a  negro  stone  mason, 
applied  to  A  for  work.  A  offered  to 
hire  him  until  the  building  was  com- 
pleted, upon  condition  that  C  would 
promise  not  to  quit  work  before  that 
time.  C  accepted  the  offer  and  went 
to  work.  B  told  A  that  he  would  not 
remain  on  the  job  if  C  was  allowed  to 
work  and  that  he  didn't  believe  the 
other  men  would  either.  A,  wishing 
to  avoid  trouble,  discharged  C.  Has 
C  a  right  of  action  against  B? 

149.  A,  seeing  B  on  the  street,  said 
to  C:  "There  is  a  man  I  knew  back 
in  Ohio,  and  I  don't  want  to  know  him 
any  more.  He  was  a  rascal  there  and 
I  don't  think  he  is  the  kind  to  reform." 
C,  who  was  a  local  newspaper  cor- 
respondent, included  in  the  items  sent 
for  publication  to  D,  an  editor,  the 
following:  "Our  fellow  townsman,  B, 
doesn't  seem  to  have  borne  a  very 
savory  reputation  in  the  place  he  came 
from.  A  says  he  knew  him  for  a 
rascal  back  in  Ohio,  and  he  has  no 
faith  in  any  reformation."  D  did  not 
publish  the  item,  and  B  learned  of  it 
through  an  employee  in  the  printing 
office,  who  saw  it.  If  B  should  con- 
sult you  as  to  his  legal  rights  against 
A  or  C,  what  would  you  advise  him? 

150.  A,  who  was  riding  on  his 
bicycle  on  the  street,  negligently  looked 
back  over  his  shoulder  at  another  rider 
behind  him  as  he  approached  a  cross- 
ing, and  in  consequence  nearly  ran 
against  B,  a  woman  who  was  crossing 
the  street.  B  succeeded  in  avoiding  a 
collision  and  suffered  no  injury  oth^r 


than  a  little  fright.    Has  B  a  right  of 
action  against  A? 

151.  A  bought  a  bicycle  of  B  on  the 
instalment  plan,  agreeing  that  upon 
default  of  payment  of  any  instalment 
when  due,  B  should  have  the  right  to 
take  the  bicycle  into  possession  and  sell 
it  at  private  sale.  A,  having  defaulted, 
B  demanded  possession,  but  was  re- 
fused. B  afterward  got  possession  of 
the  bicycle  by  taking  it  from  in  front 
of  a  store  where  A  had  left  it  while  he 
went  inside.  A  went  before  a  magis- 
trate and  swore  out  a  warrant  for  the 
arrest  of  B,  charging  him  with  larceny. 
B  was  arrested  under  the  warrant, 
and  taken  before  a  magistrate,  who 
discharged  him.  B  sues  A  for  false 
imprisonment.  Can  he  maintain  his 
action?    Why? 

152.  While  A  was  walking  on  the 
street  with  his  Newfoundland  dog  he 
met  B,  who  carried  a  cane  in  his  hand, 
which  he  was  swinging  aa  he  walked. 
The  dog  seemed  to  take  offence  at  the 
cane,  and,  making  a  sudden  attack, 
before  he  could  be  prevented,  bit  B  on 
the  leg.  B  sued  A  for  damages.  At 
the  trial  it  appeared  by  the  e\ddence 
that  the  dog  had  never  bitten  anyone 
before  or  shown  any  tendency  to  do  so, 
and  that  animals  of  his  breed  were  not 
usually  savage.  Ought  A  to  be  held 
liable  or  not? 

153.  The  plaintiff  was  driving  on  the 
highway  in  an  automobile  not  registered 
nor  numbered  as  required  by  statute, 
and  was  injured  by  a  collision  with  the 
defendant's  street-car,  due  to  the  de- 
fendant's negligence.  May  he  re- 
cover? 

154.  The  plaintiff  was  eating  at  a 
lunch-stand  when  the  coffee  urn  ex- 
ploded, and  he  was  scalded.  Assum- 
ing the  urn  to  be  defectively  con- 
structed, what  action,  if  any,  has  he 
against  whom? 

155.  A  was  illegally  speeding  in  an 
automobile.  M  saw  and  identified 
him  and  informed  the  police  at  the 
station-house.    Must    the    policeman 
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take  a  warrant  in  order  to  arrest  A 
legally  that  evening  at  his  home? 

156.  A  is  a  tenant  of  M's  house,  and 
uses  furniture  hired  from  N.  The  rent 
of  both  house  and  furniture  being  un- 
paid, M  and  N  come  to  the  house  and 
demand  possession  of  the  house  and 
the  furniture.  On  B's  refusal,  they 
break  in  the  door;  N  takes  away  the 
furniture  and  M  puts  B  out  of  the 
house.  What  cause  of  action,  if  any, 
has  any  one  of  the  three  against  the 
other? 

.  157.  All  the  householders  of  Oak 
View,  for  the  purpose  of  exercising 
pressure  on  the  butchers  and  of  thus 
destroying  an  alleged  meat  monopoly, 
combine  to  refuse  to  piurchase  meat. 
The  plaintiff  is  a  retail  butcher  in  Oak 
View.  Has  he  an  action  against  any 
one? 

158.  The  defendant,  a  dairyman, 
who  owned  a  herd  of  30  cows,  found 
one  day  a  stray  cow  among  them  in  his 
pasture.  No  one  ever  came  to  claim 
her.  After  several  years  he  sold  the 
herd,  and  shortly  afterwards  was 
notified  by  the  plaintifiF,  the  true 
owner,  who  had  somehow  traced  the 
cow,  that  he  expected  the  defendant 
to  restore  to  the  plaintiff  the  amount 
received  as  the  price  of  the  cow.  This 
the  plaintiff  did.  Shortly  afterwards 
he  was  served  with  process  in  a 
action  of  trover  for  the  cow.  What 
legal  advice  would  you  give  him? 

159.  B,  through  his  own  carelessness 
in  standing  on  the  street  in  conversa- 
tion, with  his  back  to  the  traffic,  was 
run  over  by  an  automobile.  The 
motorman,  X,  was  careful  in  his  out- 
look, but  was  speeding  at  a  15-mile 
gait.    Has  B  an  action  against  X? 

160.  In  the  foregoing  affair,  M,  a 
passer-by,  coming  up  while  B  was  be- 
ing pulled  from  under  the  automobile, 
takes  it  upon  himself  to  arrest  X,  and 
hands  him  over  to  a  policeman,  P. 
X  is  afterwards  discharged  by  the 
magistrate  as  innocent  of  any  crime. 
Has  he  an  action  against  M  or  P? 


161.  B  discovered  a  hawk  near  his 
chicken-house,  and  ran  to  fetch  his 
gun.  Returning,  he  shet  the  hawk  as 
it  flew  away;  the  hawk  fell  in  the  yard 
of  neighbor  G,  and  B  went  in  and  got 
it.    Has  C  any  action  against  B? 

162.  B,  at  the  bat  in  a  baseball  game, 
knocked  a  foul  ball,  which  struck  C, 
a  spectator,  in  the  eye.  Has  C  an 
action  of  battery  against  B? 

163.  X  told  C's  grandfather  that  C 
was  an  anarchist,  in  consequence  of 
which  the  grandfather  revoked  a  legacy 
to  C  in  his  will.  In  fact  C  was  not  an 
anarchist,  nor  was  there  the  remotest 
ground  for  calling  him  one.  After  the 
grandfather's  death,  has  C  an  action 
against  X? 

164.  The  defendant,  a  neighbor,  is 
in  the  habit  of  throwing  stones  at  the 
plaintiff's  pigeons,  thus  frightening 
them  away  from  their  house  on  the 
plaintiff's  premises.  Wliat  action,  if 
any,  has  the  plaintiff? 

165.  The  defendant  entered  the 
plaintiff's  house  at  night  and  assaulted 
the  plaintiff's  husband.  If  in  conse- 
quence of  the  assault  the  plaintiff's 
husband  dies,  what  action  can  be  main- 
tained for  the  injiuy  to  the  husband? 

166.  The  defendant  wrote  a  letter  to 
the  plaintiff,  abusing  him  for  a  supposed 
act  of  insult  and  injury,  and  addressed 
the  envelope  '*  Joseph  Steiner,  Anarch- 
ist, Chicago  Soap  Factory,  comer  of 
Lake  and  Water  Sts."  The  plaintiff's 
employer  saw  the  envelope  when  it  was 
delivered  at  the  factory,  and  inmiedi- 
ately  discharged  the  plaintiff.  Has  he 
any  action  against  the  defendant? 

167.  The  defendant,  a  student  in  the 
same  class  with  the  plaintiff,  by  mis- 
take took  the  plaintiff's  book,  which 
had  been  left  on  a  lecture-table,  and 
used  it.  After  two  weeks,  the  plain- 
tiff found  it  in  the  defendant's  pos- 
session, and  claimed  payment  for  it. 
The  defendant  offered  to  restore  the 
book,  but  the  plaintiff  refused  to  re- 
ceive it.  Has  the  plaintiff  an  action 
for  it6  value? 
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168.  The  defendant  company  manu- 
factured letter  paper,  controlling  a 
majority  of  the  mills.  The  plaintiff 
company,  owning  a  single  mill,  not  in 
the  defendant's  combination,  manu- 
factured both  letter  paper  and  wrap- 
ping paper,  in  small  quantities  of  each. 
The  ddfendant  notified  all  its  retail 
buyers  that  a  discount  of  20  per  cent 
would  be  allowed  on  all  list  prices, 
provided  the  purchaser  bought  all  his 
letter  paper  of  the  defendant  and  pro- 
vided it  also  bought  no  wrapping 
paper  of  the  plaintiff;  the  notice 
sf>ecifically  named  the  plaintiff,  and 
the  object  was  to  force  the  plaintiff 
into  the  trade  combination  on  letter 
paper.  In  consequence  of  this  notice, 
A,  B,  and  C,  retailers  who  had  formerly 
bought  regularly  their  wrapping  paper 
from  the  plaintiff,  ceased  to  do  so. 
Has  the  plaintiff  an  action? 

169.  The  defendant  Goodwin  &  Co. 
was  a  conmiercial  agency,  and  pub- 
lished annually  a  volume  showing  the 
conmiercial  ratings  of  all  business 
houses,  the  information  being  com- 
piled in  good  faith  from  its  agents'  re- 
ports. This  volume  was  leased  to 
subscribers  only,  but  covered  all 
cities  and  all  commercial  and  indus- 
trial occupations.  The  plaintiff  Axel- 
man  was  therein  marked  ''&,  89,'' 
signifying  in  the  private  key,  "ad- 
judged bankrupt  in  1889."  This  state- 
ment was  incorrect;  but  the  plaintiff 
cannot  prove  that  any  particular  sub- 
scriber refused  to  deal  with  him  on 
account  of  the  statement.  Has  he 
an  action? 

170.  The  plaintiff  Johnson,  a  book 
agent,  came  into  the  office  of  the  de- 
fendant Westerly,  to  sell  a  copy  of 
"Mother  Goose's  Encyclopedia  of  the 
World's  Best  Nonsense."  The  de- 
fendant had  already  refused  twice 
within  a  month  to  buy  this  work  of 
the  plaintiff,  and  without  further 
ceremony  threw  the  Encyclopedia  out 
of  the  window  and  pushed  the  plain- 
tiff out  of  the  ofiSce.  Has  the  plaintiff 
any  action? 

171.  The  plaintiff  Josephs  stepped  off 
a  rdlroad  train  on  the  wrong  side,  at 


a  station,  to  cross  the  track.  The  de- 
fendant's express  train,  passing  at 
that  moment,  ran  over  him;  the 
engineer  had  not  blown  the  whistle  but 
was  keeping  a  lookout;  he  could  not 
stop  the  train  in  time  after  seeing 
Josephs.    Has  Josephs  an  action? 

172.  The  plaintiff  Halstead  violated 
the  city  ordinance  by  expectorating 
on  the  sidewalk.  The  defendant  Catch- 
ings,  a  police  officer,  saw  him  and 
thereupon  arrested  him.  While  pass- 
ing a  hotel  on  the  way  to  the  police 
station,  Halstead  slipped  away  and 
escaped.  Next  day  Catchings  ob- 
served him  on  State  Street  and  again 
arrested  him.  Has  Halstead  an  action 
for  false  imprisonment? 

173.  The  child  of  the  defendant, 
Harris,  has  scarlet  fever.  The  Board 
of  Heath  notified  the  defendant  to 
keep  the  child  at  home  and  quaran- 
tined the  house  by  placing  a  red 
placard  on  the  front  door.  The 
defendant  refusing  to  obey  the  Board, 
sent  or  permitted  the  child  to  go  to 
school  as  before,  and  in  consequence 
the  child  of  the  plaintiff  Schmidt  was 
infected,  and  died  of  the  fever.  Will 
any  action  or  actions  lie  against 
Harris? 

174.  The  garden  of  Trailor  adjoined  a 
golf  practice  ground  used  by  the  Bogey 
Club,  of  which  the  defendants  Holer 
and  Putter  were  members.  Trailor  had 
been  frequently  annoyed  by  the  land- 
ing of  golf-balls  in  his  garden  and  on 
his  porch  and  by  the  entrance  of  the 
players  to  search  for  them.  On  this 
occasion  Holer  had  knocked  the  ball 
into  Trailor's  garden  and  came  with 
Putter  to  get  it.  Trailor  refused  to 
let  them  enter  unless  they  paid  for 
the  windows  broken  by  former  golf 
balls.  They  refused  to  pay,  and 
Putter  entered  to  pick  up  the  ball, 
but  stepped  on  a  large  rake  which  was 
l3dng  point  upwards  in  the  grass,  and 
cut  his  foot.  Has  any  of  them  an 
action  against  the  other? 

175.  The  plaintiff  Scripps  had  for 
some  time  been  living  in  a  little  old 
house  on  land  belonging  to  Graves, 
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by  permission  of  Graves  and  without 
rent.  Graves  sold  to  Drezel,  and 
Drexel  desiring  to  build  an  apartment 
house  on  that  lot  notified  Scripps  to 
leave  on  March  1.  Scripps  not  leav- 
ing)  Drexel  came  with  assistance  on 
March  6,  entered  the  house,  ejected 
Scripps  and  placed  all  his  goods  out 
on  the  sidewalk.  Has  Scripps  any 
action  against  Drexel? 

176.  The  plaintiff  Nelson  was  riding 
in  a  trolley  car  of  the  Suburban  Rail- 
way, the  car  going  west  at  a  high 
rate  of  speed  and  approaching  a  rail- 
road crossing  of  the  County  Raihoad. 
Owing  to  the  negligence  of  the  motoi^ 
man  the  car  was  not  stopped  until 
just  on  the  east  track.  An  express 
train  was  approaching  but  on  which 
track  could  not  be  seen,  and  the  pas- 
sengers rushed  to  escape.  Nelson, 
being  among  the  last,  was  unable  to 
get  out;  but  the  express  train,  being 
on  the  west  track,  passed  by  without 
striking  the  car.  The  railroad  gate- 
keeper was  in  fault  in  not  putting  the 
gates  down.  Nelson  received  a  severe 
nervous  shock,  and  was  under  medical 
treatment  for  several  months.  Has 
he  an  action  against  either  the  County 
Railroad  Company  or  the  Suburban 
Railway  Company? 

177.  Carroll,  a  peddler,  entered  the 
house  of  Marcoux,  peacefully  but 
without  express  permission.  Mar- 
coux's  dog,  known  to  him  to  be  vicious, 
attacked  and  bit  Carroll;  and  when 
Carroll  kicked  the  dog,  Marcoux 
knocked  Carroll  down.  Has  Carroll 
an  action? 

178.  Munroe's  wagon  was  left  by 
him  standing  unhitched  on  the  street- 
car track,  contrary  to  the  city  ordi- 
nance. The  street-railway  company's 
car,  running  at  a  speed  in  excess  of  the 
limit  fixed  by  another  city  ordinance, 
collided  with  the  wagon  and  injured 
it.    ELas  Munroe  an  action? 

179.  On  January  5, 1906,  one  Jeffries 
was  walking  through  an  alley  from  La 
Salle  Street  to  Fifth  Avenue,  when  the 
defendant  WiUdns  threw  out  of  a 
oeoond-etory  window  a  keg  full  of  old 


iron,  which  fell  just  at  Jeffries'  feet, 
not  striking  him,  but  frightening  him 
extremely.  Jeffries  ran  into  the  build- 
ing by  a  passage  way  and  made  his 
way  to  the  room  whence  the  keg  had 
been  thrown.  Finding  Wilkins  there, 
he  proceeded  to  blame  him  for  the  act, 
and  threatened  to  arrest  him;  where- 
upon Wilkins  left  the  room,  and  locked 
the  door  behind  him.  Jeffries,  after 
vainly  trying  the  door,  escaped  by 
sliding  down  a  hoist-rope  which  hung 
outside  the  window.  He  tore  his 
clothes  and  bruised  his  hands.  He 
would  now  like  to  know  whether  he  has 
a  cause  of  action  for  anything  against 
Wilkins,  assuming  that  he  cannot 
prove  that  Wilkins  knew  that  anybody 
was  passing  by  when  he  threw  the  k^ 
out  of  the  window. 

180.  It  appears  that  the  keg  of  old 
iron,  in  the  foregoing  case,  had  been  sold 
on  January  2,  1906,  by  li^^lkins,  to  one 
Misselhammer,  a  junjc-dealer,  who 
had  promised  to  come  and  take  it 
away  the  next  day,  but  had  failed  to 
do  so,  and  Wilkins  had  pitched  it  into 
the  alley  to  get  it  out  of  the  way.  On 
January  7,  Misselhammer  called  to 
take  the  keg  of  iron;  Wilkins  told  him 
that  he  was  too  late,  that  the  keg  had 
been  thrown  away  and  that  he  would 
do  nothing  more  about  it.  Missel- 
hammer searched  in  the  alley,  but  the 
keg  was  gone,  Jeffries  having  come 
back  and  taken  it,  on  his  attome3''s 
advice,  to  use  as  evidence  in  his  law- 
suit against  Wilkins.  Has  Misselham- 
mer an  action  of  any  sort  against 
anybody? 

181.  The  plaintiff  Edwards  was 
crossing  the  street,  and  the  defendant 
Shaw  was  driving  a  wagon  rapidly  by. 
A  snow-storm  was  raging.  Shaw's 
wagon  collided  with  Edwards,  injuring 
him  slightly  and  knocking  off  his  hat, 
which  was  blown  away  by  the  wind. 
Edwards  happened  not  to  have  money 
enough  about  him  to  buy  another  hat, 
and  caught  a  severe  cold  while  pro- 
ceeding home  in  the  storm.  A  seyere 
pneumonia  with  two  months'  incapac- 
ity for  work,  ensued.  What  instruc- 
tions of  law  would  you,  on  behalf  of 
the  defendant,  ask  the  judge  to  gi^^ 
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the  jury,  covering  the  various  points 
of  UabiUty? 

182.  In  Georgetown,  Robinson 
ownedabuUding,No.  12YorkSt.  The 
next  building  No.  14  was  owned  by 
Washburn.  On  Feb.  1  a  fire  broke  out 
in  No.  14.  The  Georgetown  fire-engine 
came;  a  hose  was  laid  from  the  comer 
to  the  fire,  and  the  water  was  started. 
Just  then  Egan  drove  his  heavy  beer- 
wagon  over  the  hose,  in  spite  of  warning 
from  the  bystanders;  the  hose  was 
severed;  and  before  it  could  be  re- 
paired and  the  stream  put  on  the  fire 
again,  the  fire  had  spread  to  Robinson's 
house,  where  it  did  much  damage. 
Has  any  one  an  action  for  anything 
against  E^an? 

183.  Jones  was  passing  by  a  bakery- 
restaurant,  when  a  projecting  electric 
sign  of  the  bakery,  blown  down  by  a 
high  wind,  fell  on  him  and  injured  him. 
The  baker  was  tenant  of  the  ground 
floor.  Rastall  was  owner  of  the  build- 
ing. The  sign  was  defectively  fastened, 
and  the  license  required  by  city  ordi- 
nance had  not  been  obtained.  Has 
Jones  an  action  against  either  the 
baker  or  Rastall? 

184.  During  a  three  days'  riot 
against  the  negro  population  in  Metrop- 
olis ville,  the  mob  set  fire  to  buildings; 
the  city  authorities  were  culpable  in 
not  calling  for  the  State  military  to 
suppress  the  riot.  The  fire  spread, 
and  the  city  authorities  were  obliged 
to  blow  up  a  warehouse  of  Williams 
to  stop  the  fire.  Has  Williams  an 
action  against  the  city? 

185.  Walton  was  standing  on  the 
platform  of  the  Hawkeye  R.  Co.'s 
station,  and  Jewett,  the  station  agent, 
arrested  him  as  being  the  person  who 
had  robbed  a  passenger  the  day  before. 
Walton  was  in  fact  not  the  robber. 
Jewett  locked  Walton  in  the  trunk 
room,  and  went  to  find  a  police  officer. 
Walton  broke  a  window  and  got  out. 
Has  Walton  an  action  against  Jewett? 
Has  the  Railroad  Co.  an  action  against 
Walton? 

186.  While  Walton  was  in  the  trunk 
room,  Halpin  a  local  reporter  heard  an 


I  exaggerated  rumor  of  the  affair,  and 
telephoned  to  Walton's  house.  Wal- 
ton's wife  answered  the  telephone  call, 
and  Halpin  said:  "I  have  just  heard 
that  Walton  has  been  taken  by  a  mob 
and  they  are  going  to  hang  him  for 
horse-stealing.  Have  you  anything 
to  say  for  publication  as  to  your  views 
on  the  subject?  "  Walton's  wife  fainted 
on  hearing  this,  and  the  shock  caused 
an  illness  of  several  months.  Has 
Walton  or  his  wife  any  action  for  any- 
thing against  Halpin? 

187.  When  Walton  was  arrested,  his 
trunk  was  lying  on  the  platform,  but 
not  checked.  While  he  was  in  the 
trunk  room,  the  train  for  Chicago 
arrived,  the  baggage-man  called  for 
baggage;  Jenks,  an  expressman,  think- 
ing that  the  trunk  was  checked, 
pointed  out  Walton's  trunk  and 
helped  the  baggage-man  to  load  it 
into  the  car;  the  station  agent  being 
away.  The  trunk  was  taken  to -Chi- 
cago. Walton  went  there  to  demand 
it,  but  was  informed  by  the  Chicago 
baggage  agent  that  he  could  not  have 
it  until  he  proved  ownership.  Assum- 
ing the  Railroad  Co.  to  be  liable  for 
the  wrongful  acts  of  its  agents,  has 
Walton  an  action  against  either  Jenks 
or  the  Railroad  Co.? 

188.  Fraley  went  to  Jenkins,  the  em- 
ployer of  Henshaw,  and  told  him  that 
Henshaw  was  the  person  who  had 
committed  a  brutal  assault  on  the 
Secretary  of  tlie  Brass  Manufacturers' 
Association.  This  was  not  true.  Jen- 
kins, believing  it,  inmiediately  dis- 
charged Henshaw,  who  was  under  a 
contract  of  hiring  for  six  months  not 
yet  expired.  In  an  action  by  Hen- 
shaw against  Fraley,  would  this 
damage  be  recoverable? 

189.  Muzzey's  horse  was  pastiired  on 
his  farm-lot,  adjoining  the  golf-links  of 
the  Foozle  Club.  The  horse  had  been 
pasturing  for  some  weeks  and  was 
frisky.  Muzzey  went  out  one  day  to 
get  the  horse  for  driving;  but  the 
horse  resented  interference  with  his 
liberty,  and  ran  off  the  farm-lot  into 
the  Unks,  where  he  careered  about  for 
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an  hour  or  two,  and  tore  up  the  fine 
turf  near  the  holes,  causmg  damage 
irreparable  before  the  end  of  the  season. 
Muzzey,  in  following  the  horse  to  re- 
capture him,  fell  into  a  pool  of  water, 
used  as  a  hazard  of  the  links,  a  rotten 


plank  of  the  bridge  giving  way  as 
Muzzey  ran  over  it.  Muzzey's  clothes 
were  ruined  by  the  slime  of  the  pool. 
Muzzey  and  the  Foozle  Club  now  sue 
each  other.    Should  either  recover? 


APPENDIX    D 

ADDITIONAL  CITATIONS  OF  ESSAYS,  NOTES,  AND 
ILLUSTRATIVE  OASES,  FOR  TOPICS   IN 

VOLUME  ONEi 

BOOK  I:  THE  DAMAGE  ELEMENT 

TITXiB  A.    PBMSONAZ  MAMMS 

BUB-TITUB  (I):   OOBFORAIi   HABMS 

Topio  2.    Fhyaioal  Pain  and  Inoapaoity 

No.  3S,  Page  60. 
PaoBLEiis: 

The  plaintiff  was  badly  injured  in  a  mine-blast.  The  trial  judge  instructed 
that  the  jury  might  consider,  as  elements  of  damage,  '^his  condition  in  life,  the 
physical  pain  and  mental  aoguish,  if  any,  which  he  has  suffered,  the  question 
whether  his  injuries  are  temporary  or  permanent,  .  .  .  whether  his  earning 
capacity  has  been  reduced,"  etc.  Was  there  here  any  error?  (1910,  Vandalia 
Coal  Co.  V.  Yemm,  Oh.,  92  N.  E.  49.) 

Notes: 

"Personal  Injuries  —  Pain  and  Suffering."     (A.  L.  Reg.,  L,  571.) 

Topio  3.    lUneM  oanaed  without  Bodily  Impact 

No.  88,  Page  78. 
Pboblems: 

The  plaintiff  was  in  an  electric  car,  an  explosion  took  place,  her  clothes  caught 
fire,  and  she  jumped  aside.  "I  must  have  wrenched  my  side  or  got  a  shock  of 
some  kind."  Another  passenger  smothered  the  fire  in  her  clothing.  Then  "I 
sat  down  again  to  rest;  I  was  in  a  terribly  nervous  condition,  and  I  felt  all  of 
a  tremble,  and  I  had  this  terrible  pain  all  through  me."  Has  she  an  action  for 
the  nervous  shock  and  pain?  (1910,  Steverman  v.  Boston  EL  R,  Co.,  —  Mass. 
— ,  91  N.  E.  918). 

The  plaintiff  was  in  her  house,  walking  about  at  her  work,  when  a  large  stone, 
thrown  by  a  blast  negligently  set  off  by  the  defendant  some  600  feet  away, 
cnfihed  into  the  house  and  smashed  the  premises  and  goods.  The  plaintiff 
fell  down  in  a  faint,  but  was  not  hit  by  the  rock  nor  otherwise  bruised.  The 
shock  made  her  ill.  Has  she  an  action?  (1910,  DriacoU  v.  Oaffey,  —  Mass.  — ^ 
92  N.  E.  1010). 

Ess  ATS : 

Francis  H.  Bofden,  '^  Bight  to  recover  for  Injury  resulting  from  Negligence 
without  Impact."    (American  Law  Reg.  1902,  41  N.  S.;  50  O.  S.,  141.) 

1  [Theae  citatioiu  are  intended  to  briog  down  to  the  date  of  Vol.  II  fJiane,  1911)  the  Ust  of 
nBeful  Eesasrs  and  Notes  by  adding  those  which  have  appeared  ainoe  volume  I  waa  printed 
(August,  1910).] 


986  APPENDIX  D 

Notes: 

''Injuries  resulting  from  Fright  occasioned  by  Invasion  of  the  Privacy  of  a 
Dwelling."    (A.  L.  Reg.,  LIX,  99.)       • 

''  Danuiges  —  Mental  Shock  induced  by  Physical  Injury."  (A.  L.  Reg.,  LIX, 
348.) 

"  Fright  without  Physical  Impact  but  resulting  in  Physical  Injury."  (M.  L.  R., 
VIII,  44.) 

BUB-TrriiB   (m):    HBNTAIi  HABM8 

No,  44,  Page  96. 

Notes: 

''Damages  —  EHements  of  Mental  Suffering  incident  to  Personal  Injuries.'' 
(A.  L.  Reg.,  LIX,  347.) 

"  Mental  Suffering."     (C.  L.  R.,  X,  679.) 

"  Damages  for  Mental  Suffering  in  Action  for  Ck>nver8ion."  (H.  L.^,  XXII, 
e09.) 

"liabiUty  for  Mental  Suffering  from  Injury  to  Dead  Body."  (Y.  L.  J.,  XX, 
663.) 

SUB-TTTI^   (IV):    IiOSS  OF  TiTBBRTY 

No.  60,  Page  II4. 

Chapters  on  the  Jubal  Nature  and  Ethical  Basis  of  this  Right: 
T.  RiUherforth,  "Institutes  of  Natural  Law,"  b.  I,  c  X,  pp.  73-78. 


TITliJB  B.    aOCZETART  MAUMS 

BtTB-TTCLB   (I) :    DOMESTIO  KBULTIOKS 
Topio  L    Ftoental  Selatian';  lorn  of  Serrioe 

No.  76,  Page  I4S. 

Chapters  on  the  Jural  Nature  and  Ethical  Basis  of  this  Right: 
L.  Miraglia,  "Comparative  Legal  Philosophy,"  b.  I,  0.  XX. 
T.  Ruiherforth,  " Institutes  of  Natural  Law,"  b.  I,  c.  XI,  pp.  80-«4  ("Of 
Parental  Authority"). 

Topics  3, 4.    Marital  Relation;  IiOfls  of  Servioe 

No.  86,  Page  164- 

Notes: 

"Loss  of  Consortium  caused  by  Negligence."     (C.  L.  R.,  X,  678.) 

"Alienation  of  Husband's  Affections."    (C.  L.  R.,  X,  775.) 

"Plaintiff's  Divorce  as  a  Statutory  Defence  to  an  Action  for  Alienation  of 
Affections."    (H.  C.  L.  R.,  XI,  367.) 

"Husband's  Right  impaired  by  purely  Physical  Injury  to  Wife."  (M.  L.  Rm 
IX,  624.) 

"  Insane  Person — Guardian's  Right  to  sue  for  False  Imprisonment."  (H.  L.  R^ 
XXIV,  602.) 

"Loss  of  Consortium  caused  by  Defendant's  Negligence."  (Y.  L.  J.,  XIX, 
661.) 

"Alienation  of  Affection  —  Effect  of  Divorce."    (Y.  L.  J.,  XX,  591.) 

"Loss  of  Consortium  in  Negligence  Cases."    (Y.  L.  J.,  XX,  646.) 

Chaftebs  on  the  Jural  Nature  and  Ethical  Basis  of  this  Right: 
L.  Miraglia,  "Comparative  Philosophy  of  Law,"  b.  I,  c.  AVlli. 
T.  Rviherforih,  "Institutes  of  Natural  Law,"  b.  I,  c.  XV,  pp.  185-6. 
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Topic  6.    Death 
Sub-topic  A.    Thb  Cobcmon  Law 

No,  106,  Page  179, 

Chapters  on  thb  Jural  Naturb  and  Ethical  Basis  of  this  Bight: 

L.  Miraglia,  '*  Comparative  Legal  Philosophy/'  b.  I,  e.  I. 

T,  Rmherfarth,  "Institutes  of  Natural  Law,"  b.  I,  c.  X,  p.  78. 

SuB-o^pics  B,  C:  Effect  of  Statutes 

No,  121,  Page  SSO. 

Problems: 

In  an  action  for  death,  the  complaint  alleged  that  the  deceased  left  surviving) 
him  a  widow,  M.  A.  S.,  and  certain  named  minor  children,  dependent  on  him 
for  support.  No  express  allegation  of  resulting  damages  in  any  sum  was  made. 
Was  this  essential?  (1910,  Clevdand,  C.  C.  v.  St,  L,  R.  Co,  <Sb  Storks,  —  Ind.  — , 
92  N.  E.  54). 

EIssATs: 

T.  A.  Bogle,  "Construction  of  Survival  Act  and  Death  Act  in  Michigan." 
(M.  L.  R.,  IX,  205.J 

Notes: 

"Death  by  Wrongful  Act — Wife  not  supported  by  Husband,  Right  to  sue." 
(H.  L.  R.,  XXIV,  321.) 

Topic  a.    Defiunotion 

SuB-TOPic  B.    Words  Actionable  per  sb 

(1)  Slander 
No.  151,  Page  280. 

"Words  actionable  per  se."     (H.  L.  R.,  VII,  46;  XII,  57;  XVI,  148.) 
"Libel  and  Slander  —  Words  imputing  Disqualification  of  an  Attorney." 
(Y.  L.  J.,  XX,  41«.) 

(2)  lAbd 
No.  168,  Page  SOO. 
Essays: 

Joseph  R.  Fisher,  "A  Chapter  in  the  History  of  the  Law  of  Libel"  (L.  Q.  R., 
X,  158). 

(3)  PvblicaHon;  Innuendo 

No.  lee.  Page  317. 

Problems: 

The  defendant  had  been  accustomed  to  receive  in  pa3nnent  of  debts  checks 
drawn  on  the  plaintiff's  bank.  Having  had  a  squabble  with  the  plaintiff's 
manager,  defendant  issued  a  circular  notice  to  their  customers:  "H.  &  Sons 
hereby  give  notice  that  they  will  not  receive  in  payment  cheques  drawn  on  any 
of  the  branches  of  the  C.  &  C.  Bank."  The  plaintiff  brought  an  action  for 
libel,  alleging  by  innuendo  that  this  circular  imputed  insolvency.  Was  this 
allegation  maintainable?  (1882,  Capital  &  Counties  Bank  v.  HerUy,  L.  R.  7 
App.  Cas.  741.) 

Notes: 

"Libel  —  Innuendo."    (A.  L.  Reg.,  LIX,  109.) 


988  APPENDIX  D 

Topic  3.    DIveraioQ  of  Tnde 

Sub-topic  A.    Unfaib  Trade  at  Common  Law 

No,  17^,  Page  SS9.  ^ 
Pboblems: 

The  plaintiff's  cemetery  had  borne  its  name  for  fifty  years.  The  defendant 
bought  land  next  adjoining  and  laid  out  another  cemetery,  connected  the 
driveways,  and  called  itself  the  "New  Mount  Hope  Cemetery  Association/' 
and  then  advertised  and  canvassed  for  patrons.  May  the  plidntiff  restrain  the 
defendant's  use  of  this  name?  The  only  evidence  of  misleading  was  that  the 
mail  of  the  two  corporations  had  been  confused  in  the  post-office.  (1910, 
Mount  Hope  Cemetery  Ass^n  v.  New  Motmt  Hope  Cemetery  Aes'n,  —  111.  — , 
92  N.  E.  912.) 

The  plaintiff  made  laundry-blueing,  and  sold  it  for  many  years  by  packing 
it  in  a  bag  with  a  small  stick  in  it,  calling  it  "blue  with  the  stick  in  it."  The 
defendant  made  blueing  and  put  it  up  in  the  same  form,  thus  obtaining  some  of 
the  plaintiff's  customers.  May  this  be  restrained?  (1911,  Edge  v.  NiccoUSf  I 
Ch.  5.) 

The  plaintiff  manufactured  "Warwick"  cycle  and  motor-cycle  tyres,  and  by 
1905  this  became  distinctive.  They  then  sold  the  business,  but  not  the  trade- 
mark, to  D.  Neither  D.  nor  the  plaintiff  made  and  sold  motoivcar  tyres  under 
the  "Warwick"  name.  The  defendant  made  tires  solely  for  motor-cars;  in 
1908  they  called  them  "Warwick,"  the  name  of  their  managing  director  being 
Warwick.  The  plaintiff  now  seeks  to  restrain  the  defendant  from  such  use,  on 
the  ground  of  unfair  trade.  The  defendant  maintained  that  since  the  goods  were 
not  the  same,  the  plaintiff  was  suffering  no  diajnage.  Is  this  a  sound  argument? 
(1910,  Warwick  Tyre  Co.  v.  New  Motor  &  G.  B,  Co,,  L.  R.  1  Ch.  248.) 

Essays: 

Edward  S,  Rogers,  "The  Unwary  Purchaser;  a  Study  in  the  Psychology  of 
Trademark  Infringement."     (M.  L.  R.,  VIII,  613.) 

Edioard  S.  Rogers,  "Some  Historical  Matter  concerning  Trademarks."  (M. 
L.  R.,  IX,  29.) 

Bernard  C,  Steiner,  "Trade  Names."     (Y.  L.  J.,  XX,  44.)  . 

Notes: 

"Trademarks  —  Unfair  Competition  —  Test  of  Imitation."  (Y.  L.  J.,  XX, 
671.) 

Chapters  on  the  Jural  Nature  and  Ethical  Basis  of  this  Right; 

L.  Miraglia,  "Comparative  Legal  Philosophy,"  b.  I,  c.  IX. 

Francis  Lieber,  "  Manual  of  Political  Ethics,"  2  ed.,  1875,  vol.  I,  p.  120. 

Sub-topic  B.    Registered  Trademark 

(1)  What  Kinds  of  Goods  are  Protectable 

No.  178,  Page  S5L 
Notes: 

"Trademarks  and  Trade-Names — Descriptive  Words  in  Foreign  Language." 
(H.  L.  R.,  XXIV,  246.) 

(2)  Infringement 
No.  18S,  Page  S69. 
Notes: 
"Unfair  Ck)mpetition  —  Measure  of  Damages."    (H,  L.  R.,  XXIV,  162.) 
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Toplo  4.    Ctopyriebt 
SlTB-TOPIC  A.     GOFYBIGHT  AT  GOMMON  LaW 

No.  IBS,  Page  S94. 
Essays: 

Edvxxrd  S,  Bogera,  "A  Chapter  in  the  History  of  Copyright;  the  Bookseller's 
Fight  for  Perpetual  Copyright"  (I.  L.  R.,  V,  661.) 

SiTB-TOPic  C.    Right  to  Pbotection  ov  Idbab,  etc.,  wiTHOxrr  Pbinting 

-  No,  en,  Page  474- 
Notes: 

"Moving  Pictures  of  Cop3^Tighted  Drama  as  Infringement."  (H.  L.  R., 
XXII,  607.) 

Topic  5.    InduBtrlal  Invention 
Sub-topic  B.    Patented  Invention 

• 

(1)  What  Things  are  Patentable 

No,  ees,  Page  628. 

Essays: 

W.  H.  Swenarton,  "Patents,  Trade  Secrets,  and  Trade  Names,  as  Factors  in 
Industrial  Development."     (Y.  L.  J.,  XCK,  116.) 

George  P.  CarroU,  "Process  Patents  involving  Principles  of  Nature. "  (Y.  L  .J., 
XIX,  162.) 

(2)  Infringement 
No.  SS7,  Page  5S4. 
Essays: 

Wm.  Macamber,  "Damages  and  Profits  in  Patent  Causes."  (Y.  C.  L.  R.,  X, 
639.) 

BUB-TTTLm  (m) :  HAKBIS  TO  ONEBGUS  BELATIONS 

No,  B3S,  Page  662. 

Notes: 

"Preventing  beneficial  act  by  third  person  not  owing  duty."  (H.  L.  R.,  XI, 
272;  Xn,  130.) 

"Damage  to  a  ContradrRight  by  Negligent  Act  of  Third  Party."  (H.  L.  R., 
XXIV,  397.) 


GUBJUTUH  (I) :   BEAI^nT 

No.  234,  Poge  66S. 

Chapters  on  the  Jural  Nature  and  Ethical  Basis  of  the  Right: 
T.  Ruiherforih,  "Institutes  of  Natural  Law,"  b.  I,  c.  Ill,  pp.  20-33,  "Of 
Property." 
L.  Miraglia,  "Institutes  of  Law,"  b.  I,  co.  II-VI. 
Francia  LUber,  "Manual  of  PoUtioal  Ethics,"  2  ed.,  1875,  vol.  I,  p.  113. 
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SuB-'TOPic  A.    Sttfebjagbnt  and  Subjacent  Spacb 
No.  241,  Page  668. 

EiSSATS! 

G.  D,  VaienHne,  "The  Air,  a  Realm  of  the  Law."   (Juridical  Rev.,  XXH,  85.) 
H,  O,  Meyer,  "Aviation  and  Future  Leguslation."  (Law  Mag.  &  Rev.,  XXXVI, 

176.) 
J.  F.  Lyddama,  "Air  Sovereignty,"  p.  8  (Hague,  1910.) 
Proceedings  of  the  First  International  Aerial  Congress,  at  Verona,  May,  1910. 

(Revue  g^n^rale  de  droit  international  public,  XVII,  410.) 

Chapters  on  thb  Jural  and  Ethical  Natube  of  this  Right: 
L.  Miraglia,  "Comparative  Legal  Philosophy,"  b.  I,  c.  VII. 
T.  RtUherforth,  "Institutes  of  Natural  Law,"  b.  I,  c.  V,  pp.  38-40,  "Of  our 
Common  Right  to  Things." 


;  Sub-topic  B.    Aftluxnt  Elements  (Aib,  Water,  Gas,  Oil,  ESlectrictit) 

No.  ess,  Page  621. 
Notes: 

"Electric  Wires  —  Application  of  the  Principle  of  Fletcher  v.  Rylands." 
(H.  L.  R.,  XXIV,  322.) 
"Electricity  —  Injuries  from  Electrolysis."    (M.  L.  R.,  355.) 

Sub-topic  A.    Trespass  and  Case. 

No.  269,  Page  628. 

Problems: 

The  plaintiff  was  mortgagee  of  land  and  buildings.  The  defendants,  a  board 
of  health,  leased  the  premises  from  the  mortgagor  for  a  contagious  diseases 
hospital,  and  occupied  them  by  placing  many  smallpox  patients  there.  "  Waste " 
being  an  injury  to  real  estate,  by  a  lawful  occupant  as  against  another  party 
having  an  interest  in  the  property,  was  this  occupation  of  the  building  a  waste? 
(1910,  Detano  v.  Smith,  —  Mass.  —  92  N.  E.  500.) 

The  defendant  in  1896  bought  land  and  put  up  a  building;  the  foundation- 
stones  projected  a  foot  over  the  boundary  into  tiie  adjacent  owner's  soil.  In 
1905  the  plaintiff  bought  the  adjacent  land,  and  in  erecting  a  building  was 
caused  extra  expense  by  the  projection  of  tJie  defendant's  foundation.  C&n 
he  maintun  an  action  for  the  trespass?  (1911,  MtUon  v.  Puffer,  —  Mass.  — , 
93  N.  E.  634.) 

Sub-topic  B.    Disseisin 

iV^.  2^,  Page  660. 

Notes: 

"Adverse  Possession — Clsumof  Ri^t — Mistakeasto  Boundary."  (C.  L.  R., 
X,  665.) 

"  Privity  in  Adverse  Possession  under  the  Statute  of  limitations."  (C.  L.  R., 
X,  761.) 

"Adverse  Possession  —  Lappage  of  Grants."     (C.  L.  R.,  XI,  79.) 

"Adverse  Possession  by  claiming  under  a  Void  Lease  for  Years."  (H.  L  R-i 
XXII,  138,  140.) 

Chapters  on  the  Jural  Nature  of  Possession: 
L.  MiragUa^  "Comparative  Legal  Philosophy,"  b.  I,  o«  XI. 
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TITIiB  2>/    MIXBn  BAUMS 

BUB-TITLE   (I):  NUIBANGig 
No.  SSO,  Page  742. 

PROBLEUS: 

The  plaintiff's  declaration  alleged  that  the  defendants  intentionally  disturbed 
the  peace  of  the  plaintiff  by  loud  and  unusual  noises  and  by  cursing  and  abus- 
ing the  plaintiff  with  threatening  and  insulting  language,  whereby  he  had  lost 
much  sleep  and  rest  and  suffered  mental  anguish.  On  the  trial,  it  appeared 
that  the  defendants  were  boys  under  21  and  had  uttered  the  curses  and  noises 
while  driving  past  the  plaintiff's  house.  Was  there  a  cause  of  action?  (1910, 
Vo88  V.  BolzemuSf  —  Mo.  App.  — ,  128  S.  W.  1.) 

The  defendant  maintained  near  the  plaintiff's  residence  a  tuberculosis  sani- 
tarium. The  defendant  pleaded  and  tiie  trial  Court  found  as  a  fact  that  no 
actual  danger  of  transmission  of  the  disease  existed,  and  that  the  plaintiff  was 
merely  sharing  in  a  popular  but  unfounded  fear  of  such  transmission.  The 
plaintiff  claims  to  be  protected  even  from  such  fear.  Is  he  entitled?  (1910, 
EvereU  v.  PaachaU,  —  Wash.  — ,  111  Pac.  879.) 

Notes: 

"  Nuisance  —  Erection  of  Hospital  for  Contagious  Diseases."  (A.  L.  Reg., 
LIX,  351.) 

''Nuisance  —  Comfortable  Enjoyment  —  Fear  of  Disease."  (C.  L.  R.,  XI, 
292.) 

"  What  constitutes  Nuisance  —  Tuberculosis  Sanitarium."  (H.  L.  R.,  XXIV, 
407.) 

SUB-TXTUB   (n):    VBXATION  BY  IJTlQATlOTSf 
(MAZJCIOUB  FB06ECUTI0N) 

No.  SSB,  Page  760. 

Notes: 

"  Torts  —  Malicious  Procurement  of  an  Injunction."    (A.  L.  Reg.,  LIX,  352.) 

"MaUcious  Prosecution:  Institution  of  Bankruptcy  Proceedings."  (C.  L.  R., 
VI,  539). 

"Civil  Suit  Prosecuted:  Suit  without  Arrest  or  Attachment."  (H.  L.  R.,  IX, 
638;  Xn,  358;  XVI,  71.) 

"  Malicious  Prosecution  —  Malicious  Procuring  of  an  Inj  unction. "  (H.  L.  R., 
XXIV,  325.) 


BUB-TITZiI!   (m):    LOSS  OF  PEBSONAIi  FBIVAOY 

No.  SSe,  Page  774. 
Notes: 

"  The  Right  to  Immunity  from  Wrongful  Publicity."    (C.  L.  R.,  XI,  566.) 
"Equity  —  Right  of  Privacy."    (A.  L.  Reg.,  LIX,  107.) 
''Right  of  Privacy  —  What  constitutes  Infringement  under  the  New  York 
Statute."     (H.  L.  R.,  XXIV,  159.) 
/'Right  of  Privacy."    (H.  L.  R.,  XXIV,  680.) 
"The  Right  of  Privacy  at  Common  Law."    (M.  L.  R.,  VIH,  221.) 
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BOOK  II:    THE  CAUSATION   ELEMENT 

TITLB  At    CAUSATION 

BUB-TITIiB  (n):    FLURAIi  0AUBS8 

No.  S77,  Page  811. 

Problems: 

Complainanta  were  jcnnt  owners  of  certain  tracts  of  forest  lands  in  Georgia. 
Defendants  were  engaged  in  mining  and  manufacturing  sulphur  and  copper  ores 
near  by,  and  had  erected  furnaces,  smelters,  and  ovens  in  such  proximity  to 
plaintiffs'  property  as  to  cause  injiuy  thereto  by  the  smoke  and  fumes  from 
their  operation.  —  Defendants,  because  they  were  separate  and  independent 
concerns,  each  conducting  his  own  affairs,  objected  to  the  bringing  of  a  joint 
action  against  them.  —  Complainant  maintained  that  aU  persons  nuuntaining 
structiuxs  or  carrying  on  operations  whose  effect  mingles  and  contributes  to  the 
injiuy  to  another's  property  may  be  properly  joined  as  defendants,  although 
each  transacts  his  own  separate  and  independent  business.  Which  was  correct? 
(1910,  Ladew  v.  Tennessee  Copper  Co,,  179  Fed.  245.) 

Notes: 

"Admiralty — Collision — Apportionment  of  Damages."     (C.  L.  R.,  XI,  280.) 


TITLE  B:  ACTIVE   CAVSATION 

SUB-TTTLl]   (n):    EXOKFnONB 

Topic  a.    Higfaways 

No.  410,  Page  849. 

Problems: 

The  plaintiff  was  injured  by  the  fall  of  a  Kmb  of  a  shade-tree  standing  on  the 
public  way  owned  of  the  defendant  town.  The  limb  had  been  for  more  than  a 
year  so  decayed  as  to  be  in  danger  of  fracture  by  ordinary  winds.  Is  the  town 
responsible?    (1911,  Wright  v.  Chelsea,  —  Mass.  — ,  93  N.  E.  840.) 

Notes: 

"  Municipal  Corporations — Ice  as  a  Defect  in  Sidewalk."    (A.  L.  Reg.,  L,  571.} 
"Evidence  —  Violation  of  Mimicipal  Ordinance  —  Abutter's  Lifli>ility  for 
Sidewalk  Injury."    (H.  L.  R.,  XXIV,  322.) 

Topic  3.    Sundry  Statutory  BeoponsibUities 

No.  415,  Page  869. 

Notes: 

"Water^upply  — NegUgence."    (A.  L.  Reg,,  LIX,  413.) 

"Water  Company's  liabiUty  for  Pipe  in  Sidewalk."     (M.  L.  R.,  IX,  448.) 

Topic  4.    Sundry  Special  BeaponsIbiUtiea 

No.  417,  Page  865. 
Chaftebs: 

Thos.  Babington  Maeavlay,  "Notes  on  the  Indian  Penal  Code"  (1837,  Note 
M.    Miscellaneoua  Works,  Harper's  ed.,  vol.  FV,  p.  251). 
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TITLE  C  :  CUZPABLE  CAUSATION 

BUB-TITLJS   (n):    BBMGTBNXaSS 
Topio  1.    Iivent  of  Inanimate  Nature 

No.  447,  Page  901.  ' 
Notes: 

"Defendant's  Act  concurring  with  Act  of  God,  as  Proximate  Cause."  (A.  L. 
Reg.,  L,  572.) 

Topic  2.    Act  or  Condition  of  FlaintilT 

No.  44s,  Page  904. 

Notes: 

'^ Personal  Injuries  —  Predisposition  to  Disease.''    (M.  L.  R.,  IX,  521.) 

Topio  3.    Third  Person's  Act 

SxTB-TOFic  A.    Induced  bt  Defendant's  Act 

No.  4Se,  Page  916. 

Problems: 

The  defendant  was  the  employer  of  a  servant  K.,  who  was  pregnant  by  the 
defendant.  The  defendant  by  representing  to  the  plaintiff  that  K.  was  virtu- 
ous and  chaste  induced  the  plaintiff  to  marry  her.  The  plaintiff  now  sues  for 
damages.    May  he  recover?    (1896,  Kvjek  v.  Goldman,  150  N.  Y.  176.) 

Sub-topic  C.    Thibd  Pebson  a  Bailbb,  Lessee  ob  CoNTBAcroB 

No.  468,  Page  9S9. 

Pboblems: 

The  defendant  was  landlord  of  the  plaintiff.  The  defendant  also  owned  the 
adjacent  land,  and  caused  the  b.uilding  to  be  removed  and  an  excavation  to  be 
made  for  a  new  building.  This  work  was  done  by  an  independent  contractor. 
For  lack  of  proper  shoring  to  support  the  building  occupied  by  the  plaintiff 
during  the  excavation,  the  regulations  of  the  city  building-code  not  being 
observed,  the  walls  collapsed,  and  the  plaintiff's  goods  were  damaged.  May 
he  recover,  assuming  that  the  defendant  was  not  personally  negligent?  (1910, 
PaUey  v.  Egan,  —  N.  Y.  — ,  93  N.  E.  267.) 

The  defendant  was  a  coal-dealer  and  delivered  a  load  of  coal  at  the  premises 
of  M.  The  coal  was  put  in  through  a  cellar-hole  in  the  sidewalk,  and  M  took 
off  the  cover  to  let  in  the  coal,  and  then  put  on  the  cover  again  after  the  delivery. 
The  cover  was  loose,  and  the  plaintiff  in  passing  over  it  fell  and  was  injured.  # 
Is  M  or  defendant  or  both  responsible?  (1911,  GiOis  v.  Cambridge  Gaslighi  Co., 
—  Mass.  — ,  93  N.  E.  674.) 

Notes: 

"Torts  —  Liability  for  Negligence  of  Independent  Contractor  in  Work  not 
Inherently  Dangerous."     (A.  L.  R.,  LIX,  352.) 

"Torts  —  Liability  of  Contractor  to  a  Third  Person  for  Defective  Construc- 
tion."    (A.  L.  Reg.,  LIX,  353.) 

"Negligence  —  Lessor's  Contractor  —  Liability  for  Damage  suffered  by 
Lessee."    (A.  L.  Reg.,  LIX,  414.) 

"Carriers — Dangerous  Shipment — Consignor's  Liability."  (C.  L.  R.,  XI,  80.) 

"  Owner's  liability  for  Injury  from  Automobile  used  by  Borrower."  (Y.  L.  J., 
XX,  660.) 
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Tdpio  1.    General  Principie 

No,  478,  Page  969. 
Essays: 

Francis  H.  Bohlen,  "The  Rule  in  Rylands  and  Fletcher."  (A.  L.  Reg.,  LIX, 
298,  373.) 

Topie  2.    Sundry  Trespaesee 

No,  492,  Page  981. 
Essays: 

Simeon  E.  Baldwin, "  Liability  for  Accidents  in  Aerial  Navigation."  (Michigan 
L.  R.,  IX,  20.) 

Notes: 

"  EQghways — Street  Railway^s  Duty  towards  other  Vehicles."  (C.  L.  R.,  XI, 
87.) 

Topic  3.    Keeping  ATiimale 

No,  607,  PagelOOr. 

Notes* 

"liabihty  for  Injuries  by  Animals."  (C.  L.  R.,  XI,  273.) 

Topic  4.    Keepins  Banseroua  Tfainei  on  PremiMa 

No.  62$,  Page  1036. 

Pboblehb: 

The  defendant's  milldaTn  was  carried  away  by  a  flood,  and  a  portion  of  the 
plaintiff's  dam,  lying  lower  down,  was  destroyed  by  the  debris.  May  the 
plaintiff  recover  without  showing  negligence  by  the  defendant?  (1910,  City 
Water  P<ywer  Co.  v,  Fergus  Falls,  —  Mum.  — ,  128  N.  W.  817.) 

Notes: 

"Liability  of  Employer  for  Permissive  Wrongful  Use  of  his  Premises  by  his 
Employees;  Hogle  v.  Mfg,  Co."    (Y.  L.  J.,  XX,  600.) 

"Application  of  the  Ride  of  Fletcher  v.  Rylands  to  a  Milldam."  (H.  L.  R., 
XXIV,  412.) 

Topic  5.    I>efamation,  Trademark,  etc. 

No.  628,  Page  1060. 

Trademark: 

The  plaintiff  sold  golf  balls  imder  the  mark  of  a  Maltese  cross.  The  maii^ 
was  registered  in  1907.  The  defendant  in  1909  sold  golf  balls  under  the  same 
mark,  but  was  ignorant  of  infringing  the  plaintiff's  mark,  and  offered  to  sub- 
mit to  a  perpetual  injxmction  and  to  cease  user  and  to  pay  £10  nominal  damages. 
The  plaintiff  insisted  on  an  account  of  profits.  Is  he  entitled?.  (1910,  Skuengtr 
V.  Spalding,  L.  R.  1  Ch.  257.) 

Topic  6.    Act  Prohibited  by  Statute 
No.  636,  Page  1060. 

"Statutory  Prohibition  of  Child-Labor."    (A.  L.  Reg.,  LIX,  412.) 
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EssAVb: 

Wm,  P.  MaJbumj  ''The  Violation  of  Laws  limifing  Speed  as  Negligence/' 
(A.  L.  R.,  XLV,  214.) 


EXCUMSUS  TO  BOOKS  I  A^n  H:  NATUJRB  OJP  A  CAUSE 

OV  ACTION 

No,  641,  Page  1(376. 

Problems: 

Defendant  railroad  company,  in  building  its  track,  made  an  embankment 
which  cut  off  the  surface  diainage  and  overflowed  the  plaintiff's  land.  May 
the  pkuntiff  recover  for  the  damage  to  date  of  suit,  or  for  the  value  of  the  land 
as  permanently  injured?  (1910,  Strange  v.  Cleveland,  C.  C  dt  St,  L.  B,  Co,,  245 
m.  246,  9;  N.  E.  1036.) 
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TRANSLATION  OF  LATIN  WRITS  AND  LAW- 
FRENCH  YEAR-BOOK  CASES* 


No.  6.  Rbgistbxtm  BHsyiTTif .  Writ 
cf  Trespass  in  the  Royal  Court.  The 
king  to  the  Sheri£F  of  Lincoln,  greeting. 
If  A  gives  you  security  for  pursuing  hiia 
complaint,  then  cause  B,  by  pledge 
and  good  sureties,  to  be  in  the  presence 
of  our  justices  at  Westminster  on  the 
octave  of  St.  Michael's  day  (Or,  thus. 
To  be  in  our  presence  on  the  octave  of 
St.  Michael's  day  wherever  we  may 
then  be  in  England),  prepared  to  show 
why  he  with  force  and  arms  there 
made  an  assault  on  the  said  A  at  N, 
and  beat,  wounded,  and  maltreated 
him^  so  that  his  life  was  despaired  of, 
and  inflicted  other  enormities  on  him, 
to  the  grievous  damage  of  the  said  A 
and  against  our  peace.  And  you  are 
to  have  there  the  names  of  the  sureties 
and  this  writ.    Witness,  etc. 

No.  7.  Registrum  Bbevittm.  Writ 
of  a  Broken  SeOoer.  [Etc.  as  above], 
prepared  to  show  why  with  force  and 
arms  he  broke  the  banks  of  a  certain 
sewer  at  R,  so  that  the  water,  running 
off  from  the  sewer  by  the  said  breach, 
inundated  the  lands  and  meadows  of 
the  said  A,  adjacent  to  the  said  sewer; 
by  reason  of  which  the  said  A  totally 
lost  the  profit  of  his  said  lands  and 
meadows,  and  inflicted  other  enormi- 
ties, etc.,  to  the  damage  of  A  in  one 
hundred  pounds  and  against  our  peace, 
etc. 

No.  22.  EEQiSTBtTM  Bbbvixtm.  [  Same 
as  No.  6.] 

No.  26.  Reqistbum  Bbbvtdm.  Writ 
of  Poison  jnU  in  Food,    If  I  and  I  his 


wife  give  you  security,  etc.,  then  cause 
I  etc.,  prepared  to  show  why,  when  the 
said  I  was  in  the  service  of  the  said  I 
and  I  at  T,  he  with  malice  afore- 
thought put  poison  secretly  and 
treacherously  into  the  food  of  the 
said  I,  by  reason  of  which  the  said  I  was 
afterwards  seized  with  serious  illness 
so  that  her  life  was  despaired  of,  and 
other  enormities  etc.,  to  the  grievous 
damage  of  the  said  I  and  I,  as  is  alleged. 
And  you  are  to  have  there,  etc. 

No.  46.  Reqistbum  Brbvittm.  Writ 
of  Assault  made  and  Threats  Uttered, 
[Etc.  as  above],  prepared  to  show  why 
with  force  and  arms  he  made  an  as- 
sault on  the  said  Agnes  at  B,  and  mal- 
treated her,  etc.,  and  threatened  the 
said  Agnes  to  tear  down  her  houses, 
until  finally  the  said  Agnes  gave  a 
bond  to  the  said  I  and  R  for  twenty 
shilling?,  in  order  to  save  her  said 
houses,  and  other  enormities,  etc. 
Witness  in  the  said  year  etc. 

No.  51.  Reqistbum  Bbevium.  Writ 
of  Imprisonment,  [Etc.  as  above]  why 
with  force  and  arms  he  made  an  as- 
sault on  the  said  A  at  N,  and  beat, 
wounded,  imprisoned,  and  maltreated 
him,  and  other  enormities,  etc. 

No.  52.  Reqistbum  Bbevium.  Writ 
of  Imprisonment  until  he  made  a  bond 
and  certain  obligatory  writing,  [Etc.  as 
above],  cause  B  etc.  Why  with  force 
and  arms  he  took  the  said  A  at  N,  and 
imprisoned  and  maltreated  him,  and 
led  him  thus  imprisoned  thence  to  T, 
and  there  detained  him  in  prison,  until 


1  [Theee  trazudadons  are  not  intended  to  enable  competent  students  to  dispense  with  the  read* 
Ing  of  the  originals.  Nor  are  they  provided  in  the  belief  that  it  is  anything  less  than  a  disgraoe 
for  an  educated  lawyer  to  be  incompetent  to  read  and  use  law-Latin.  They  are  meant  merely 
to  serve  as  a  vocabulary  to  assist  in  tne  perusal  of  the  originals,  and  to  stimulate  self-improvement 
in  tilie  two  languages.) 
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the  said  A  gave  to  the  said  B  a  bond  for 
eleven  shillings,  in  consideration  of  get- 
ting his  liberty,  and  also  signed  a  writ- 
ing obliging  him,  tinder  twenty  pounds 
penalty,  not  to  sue  the  said  B  by  reason 
of  the  said  imprisonment. 

No.  66.  Registbum  Brevidm.  Writ 
of  an  Heir  Married.  If  Reginald  Ireys 
etc.,  then  cause  W.  and  R.  to  be  in  the 
presence  of  our  Justices  etc.,  why  with 
force  and  arms  they  seized  Joanna, 
daughter  and  heir  of  Reginald,  who 
was  at  I,  and  married  and  carried  her 
off,  and  inflicted  other  enormities  etc. 
(Or,  Seized,  carried  off,  and  married 
her.)] 

No.  67.  Registbum  Bbevixtm.  Writ 
of  an  Heir  Seized  in  Socage.  If  A 
makes  etc.,  then  cause  etc.  N  to  be  etc., 
prepared  to  show  why,  although  the 
custody  of  the  land  and  heir  of  C 
belongs  to  the  said  A  until  the  lawful 
majority  of  the  said  heir,  because  the 
said  C  held  his  land  in  socage  and  the 
said  A  is  next  of  kin  to  the  heir  of  the 
said  G  and  the  said  A  has  long  been  in 
full  and  peaceable  seisin  of  the  said 
custody,  the  said  N  took  and  carried 
off  by  force  and  arms  at  N  the  son  and 
heir  of  the  said  C  then  being  under  age 
and  in  custody  of  the  said  A,  and  in- 
flicted other  enormities  on  him,  to  the 
grievous  damage  of  the  said  A  and 
against  our  peace. 

No.  78.  Registbum  Bbevium.  Writ 
of  Trespass  done  to  a  Woman.  If  A  and 
his  wife  B  etc.,  cause  C  etc.,  why  he 
made  an  assault  on  the  said  B  at  N  etc., 
and  took  and  carried  off  goods  and 
chattels  of  the  ssdd  A,  there  found,  to 
the  value  of  etc.,  and  other  enormities 
etc.,  to  the  grievous  damage  of  the 
said  A  and  B  etc. 

Ibid,  "^rit  of  a  Wife  Carried  off  with 
the  Husharvd^s  Goods.  If  A  etc.,  then 
sXiajdh.  B,  so  as  to  have  him  before  us 
etc.,  to  answer  the  said  A,  why  with 
force  and  arms  he  seized  C,  wife  of  the 
said  A,  at  N,  and  took  her  off,  with 
goods  and  chattels  of  the  said  A,  and 
still  detains  her  from  him,  and  other 
enormities,  etc.,  to  the  grievous  dam- 
age of  the  said  A  and  against  our  peace 
and  against  the  form  of  statute  herein 


provided.  And  you  are  to  have  there 
this  writ,  etc. 

No.  128.  RBGIBrBXTlC  BsEVItTlf.   WfH 

of  a  Clou  Broken  and  Servants  BeaietL 
[Etc.  as  above]  why  with  force  and 
arms  th^  broke  the  dose  of  A  at  N,  and 
cut  down  his  trees  there  freshly  grow- 
ing, and  fished  there  in  his  fishponds, 
and  took  and  carried  off  thence  the 
said  fish  and  trees  and  other  goods  and 
chattels  there  found  to  the  value  of 
ten  pounds,  and  made  an  assault  th^e 
on  C  his  man-servant  (or,  maid- 
servant; Or,  tenant;  Or,  man-serf;  Or, 
woman-serf;  Or,  if  there  were  several, 
say,  on  his  men  and  his  servants),  and 
b€«,t  and  wounded  and  maltreated  him 
(Or,  her;  Or,  them),  by  reason  of  which 
the  said  A  lost  for  a  long  time  the  ser- 
vice of  his  said  man-servant  (Or,  etc.), 
and  inflicted  other  enormities  on  him, 
to  his  grievous  damage  etc. 

No.  129.  RfiGiBTBtTM  BBEvnnf.  Writ 
of  a  Close  Broken  and  Tenants  and  Ser- 
vants Threatened,  [Etc.  as  above]  pre- 
pared to  show  why  with  force  and  aims 
he  broke  the  close  and  house  of  the 
said  W.  at  B,  and  there  uttered  such 
threats  to  his  tenants  and  servants  of 
their  life  and  the  mutilation  of  their 
limbs  and  there  treated  them  with  such 
insults  and  violence,  that  the  said 
tenants  then  and  there  abandoned  their 
tenancies  of  the  said  Walter  and  the 
said  servants  departed  from  his  ser- 
vice, so  that  the  said  Walter  for  a  long 
time  lost  the  service  of  the  said  ser- 
vants and  the  rents  and  services  of 
the  said  tenants,  and  other  enormi- 
ties, etc. 

No.  258.  Reoistbttic  Bbevxttm.  Writ 
of  a  Close  Broken.  The  king  to  the 
sheriff,  greeting.  Inasmuch  as  A  has 
given  us  surety  that  he  will  pursue  his 
complaint,  by  R  of  the  county  of 
Lincoln  and  K  of  the  county  of  York, 
cause  by  a  pledge  etc.,  why  with  force 
and  arms  he  broke  the  dose  of  the  said 
A  at  N,  and  took  and  carried  off  two  ' 
hundred  conies,  there  found,  oi  the 
value  of  forty  shillings,  against  our 
peace.  And  ^en  T  etc.  And  let  it 
be  indorsed  by  I,  and  the  said  I  has 
taken  sureties  for  pursuing  the  suit 


LATIN  WBITS  AND  LAW-FBENCH  TEAB-BOOE  CASES 


999 


Ibid,  the  King  etc  [Etc  as  aboye] 
why  etc  he  trampled  and  destroyed 
the  wheat  and  herbage  of  the  said  A  to 
the  value  of  so  much  lately  growing  at 
N.  (Or  thus,  by  means,  of  certain 
animalH  eat  up,  trampled,  and  de- 
stro3red  the  wheat  of  the  said  A,  lately 
growing  at  N,  to  the  value  oi  so  much, 
and  other  enormities,  etc.) 

Na  271.  Rbgibtbttii  Bbsvium.  As- 
sise €f  Nmfd  Disseidn.  The  King  to 
the  sheriff,  greeting.  Command  A  to 
restore  to  B,  justly  and  without  delay, 
so  much  land  with  its  appurtenances  in 
K,  of  which  the  said  A  uigustly  and 
without  process  of  law  has  disseised 
the  said  B  ainoe  the  first  crossing  of  our 
lord  King  Henry  son  of  John  into  Gas- 
cony,  as  is  alleged.  And  if  he  does 
it  not,  etc    Witness,  etc 

No.  272.  Bbgibtbuu  BsKvnTH.  Writ 
cf  ^jeOment  firom  a  Tenancy.  The 
King  to  the  sheriff  of  Comberiand, 
greeting.  If  A  makes  you  etc.,  then 
cause  B  etc,  to  be  before  our  justices 
etc,  why  with  force  and  arms  he 
entered  the  manor  of  I,  which  C 
demised  to  the  said  A  for  a  term  not 
yet  ezpoed,  and  took  and  earned  off 
goods  and  chattds  of  the  said  A,  found 
in  the  said  manor,  to  the  value  of  so 
much,  and  ejected  the  sud  A  from  his 
said  tenancy,  and  inflicted  on  him 
other  enormities,  to  his  grievous  dam- 
age etc    And  you  are  to  have  etc 

No.  287.  BxGisTBXTH  Bbxvium.  Of 
a  WUd-catthrouminto  a  Dovecote.  [Etc. 
as  above]  ^y  with  force  and  arms  he 
broke  the  close  of  the  said  A  at  N,  and 
th^e  threw  a  certain  wild-eat  into  his 
dovecote,  by  reason  of  which  the  said 
A  for  a  long  time  lost  the  flock  of'his 
said  dovecote,  and  inflicted  other 
enormities  on  him,  to  hia  grievous 
damage  etc 

No.  293.  Rbgistbxtm  Bbbvittm. 
(Etc  as  above]j  why  with  force  and 
arms  he  took  and  dragged  off  at  H  a 
certain  boat  of  the  said  A,  there  found, 
to  the  vahie  of  ten  pounds,  and  took 
and  carried  off  goods  and  chattels, 
bemg  in  the  said  boat,  to  the  value  oi 
twenty  pounds,  etc 


No.  323.  Rbgistbum  Bbeviuii.  iia- 
eise  o/  Nuiaance.  The  King  to  the 
sheriff,  greeting.  A  has  complained 
to  us  that  B  has  unjustly  etc  dug  a 
certain  pool  in  C  in  your  county,  to 
the  nuisance  of  his  freehold  in  L  in  the 
county  of  H,  since  the  first  crossing 
etc  [and  so  do  you  cause]  lawful  men 
of  the  neighborhood  to  view  the  said 
pond  and  their  names  to  be  recorded. 
And  do  you  summon  etc.  whom  you 
wiU  jdn  with  yourself  at  a  certain  day 
and  place  within  the  said  counties,  whom 
the  said  etc  prepared  thence  etc. 

No.  362.  YsAB  Book,  6  H.  VII,  fol. 
2,  pL  2.  Trespass  of  assault  against 
four,  and  of  beating  and  wounding. 
And  one  of  them  justifies  the  beating 
and  the  blows  by  reason  of  the  assault 
of  the  plaintiff  himself  and  (justifies} 
the  harm  which  he  had  done  by  the 
plaintiff's  own  assault,  and  the  de- 
fendant's own  defence  And  the  plain- 
tiff says  it  was  the  defendant's  own 
assault,  without  such  a  cause.  And 
they  were  at  issue:  And  the  others 
plead  not  guOty.  And  the  jurors  dis- 
cussed it,  and  it  was  said  on  the  part 
of  the  Court,  that  if  the  plea  of  him 
who  justified  is  found  against  him, 
then  he  shall  be  charged  with  the  en- 
tire damage,  and  they  are  not  to  inquire 
whether  he  wounded  him  or  anything 
of  that  sort,  because  that  is  confessed 
by  the  justification.  But  as  to  the 
others  (the  jury]  is  to  inquire  what  they 
really  did,  because  they  might  make  an 
assault  and  yet  not  wound  him.  And 
then,  if  it  be  found  that  such  only  was 
the  case,  damages  for  the  assault  will 
be  £^ven  against  those  three  in  com- 
mon, but  for  the  wounding  and  cutting, 
against  him  who  justified. 

No.  495.  Rbgistbum  Brevittm. 
[Etc  as  usual]  why  with  force  and 
arms  they  broke  the  close  of  the  said 
prior  at  L,  and  with  certain  animals 
there  eat  up,  trampled,  and  destroyed 
the  wheat  in  the  sheaves  and  the  hay 
in  the  stacks,  there  found,  to  the  value 
of  a  hundred  shillings,  and  other 
enormities. 

No.  497.  RBGiffTBUM  Brevium. 
(Etc.  as  usual]  wliy  he  knowingly  k^t 
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at  B  certain  dogs  accustomed  to  bite 
sheep,  which  dogs  so  grievously  bit  a 
hundred  sheep  of  the  said  John  there 
found,  that  sixty  sheep  of  the  said 
sheep  to  the  value  of  a  hundred  shil- 
lings died  and  the  remaining  sheep 
were  much  lessened  in  value,  and  other 
enormities  inflicted  on  him,  to  the 
grievous  damage  of  the  said  John,  as 
he  alleges.  And  you  are  to  have  there 
the  names  of  the  sureties  and  this  writ. 

No.  553.  William  Rabtbll,  ''En- 
trees." The  said  R.  J.  and  W.  M.  by 
J.  N.  their  attorney  come  and  deny 
the  force  and  wrong  etc.,  and  as  to  the 
coming  with  force  and  arms,  not  guilty, 
etc.,  and  as  to  the  rest  oi  the  above 
supposed  transaction  the  said  R.  J. 
and  W.  M.  say  that  the  said  H.  on  the 
said  feast-day  and  year  at  the  said  W. 
made  an  assault  on  the  said  R.  J.  and 
W.  M .  and  woul^  have  beaten,  wounded, 
and  maltreated  them,  by  reason  of 
which  the  said  R.  and  W.  then  and 
there  defended  themselves  against  the 
said  H.,  and  say  that  the  damage,  if 
any  then  and  there  occurred  to  the 
said  H.,  was  due  to  his  own  assault 
and  in  defence  of  the  said  R.  and  W. 
And  this  they  are  ready  to  verify. 

No.  565.  Wheal  v.  W.  R.  PlaintifiF 
alleged  that  defendant  imprisoned  his 
wife  for  a  certain  period  etc.,  to  wit, 
one  hour.  Lovd  (apprentice,  for  the 
defendant).  No  action  lies;  for,  he 
says,  the  defendant  met  a  woman  on  the 
highway,  and  she  told  him  that  her 
husband  was  taken  to  prison  for  a 
Scotchman  etc.,  and  the  woman  made 
such  gestures  and  he  thought  that  she 
was  wild  like  a  lunatic,  and  the  de- 
fendant, to  avoid  the  very  serious 
mischief  which  might  ensue  to  him- 
self, took  her  and  put  her  in  his  house 
for  the  space  of  an  hour;  which  was 
the  said  imprisonment.  Faibfax,  J. 
This  plea  is  no  plea;  for  by  this  plea 
you  would  have  the  jury  try  what 
your  own  notion  was,  or  whether  you 
thougM  that  she  was  wild  like  a  luna- 
tic; and  that  cannot  be  allowed.  But 
if  you  would  have  any  benefit  from  it, 
you  must  allege  that  she  was  in  fact 
wild,  for  example,  so  that  she  would 
have  killed  you  or  done  other  mischief 


such  as  set  fire  to  a  house,  or  other 
thing.  .  .  .  And  this  the  defendant 
did;  so  that  the  plaintiff  replied  that 
it  was  defendant's  own  wrong,  with- 
out such  cause. 

No.  586.  Butlbb  v.  Austen.  In 
battery,  wounding  in  defence  of  a 
person's  possession  cannot  be  justified. 
Butler  brings  action  for  battery  and 
wounding  of  his  servant,  by  reason  of 
which  he  lost  his  service;  defendant 
pleads  that  he  was  possessed  of  a  close 
in  S.  and  the  said  servant  entered  it, 
and  so  he  justifies  the  battery  and 
wounding  in  defence  of  his  possession. 
And  per  Curiam  it  was  adjudged  that 
wounding  is  not  justifiable  for  pre- 
serving possession,  as  is  held  in  Y.  B. 
21  H.  VI,  26.  But  one  may  lay  hands 
gently  on  the  person;  Doddbidge,  J., 
in  Y.  B.  9  Ed.  IV,  said  that  battery 
was  justifiable  for  that  purpose. 
Coke,  C.  J.  A  man  may  justify 
wounding  in  defence  of  his  person. 

No.  615.  Hugh  G.  v,  William  T. 
FuLTHOBPE,  J.  Suppose  that  you 
put  your  horse  in  a  close,  and  in  the 
close  is  a  mire-hole;  if  your  horse  is 
in  the  mire-hole  and  has  been  there  a 
long  time,  so  that  he  is  on  the  point  of 
dying  from  hunger,  and  if  I  pull  him 
out  of  the  mire-hole,  and  lead  him  with 
me  to  my  house  and  there  give  him 
provender  and  afterwards  deliver 
your  horse  back  to  you,  —  here  is  no 
tort  in  me.  Newton,  C.  J.  Ful- 
thorpe  is  right.  And  suppose  you  put 
a  child  to  a  nimse  to  take  care  of  and 
I  find  it  on  the  point  of  being  killed  by 
a  dog  or  a  horse,  and  I  take  possession 
of  it  to  save  it,  and  afterwards  deliver 
it  to  3rou,  here  is  no  tort  in  me. 

No.  839..  Year  Book,  11  H.  IV,  fol. 
45,  pi.  21.  Two  masters  of  a  grammar 
school  bring  a  writ  of  trespass  against 
another  master,  and  allege  that  whereas 
the  appointment  of  a  grammar  school 
at  Gloucester,  from  a  time  to  vdiich  the* 
memory  does  not  run  back,  belongs  to 
the  prior  of  Lanton  near  Gloucester, 
and  the  said  prior  had  appointed  the 
said  plaintiffs  to  have  the  manag^nent 
of  the  said  schools  and  to  instruct  the 
children  etc.  there,. the  defendant  had 
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started  a  school  in  the  same  town,  by 
means  whereof  the  plaintiffs^  who  had 
been  used  to  get  for  each  child  by  the 
quarter  40d,  or  12«.,  now  do  not  get 
but  12d.;  to  their  damage,  etc.  Hor- 
ton  made  complete  denial.  TUlesley, 
His  writ  is  worth  nothing.  Skrene.  It 
is  a  good  action  on  the  case,  and  the 
plaintiff  here  shows  sufficiently  that 
they  are  damaged,  wherefore  etc. 
Hankford,  J.  Damage  may  exist 
without  wrong.  If  for  example  I  have 
a  mill,  and  my  neighbor  starts  another 
mill,  by  which  the  profit  of  my  mill  is 
diminished,  I  have  no  action  against 
him.  Yet  it  is  a  damage  to  me. 
Which  Thirnino,  J.,  agreed  to,  and 
5aid  that  the  instruction  of  children 
was  a  spiritual  [i.  e.  ecclesiastical] 
affair.  And  if  a  man  hires  a  master 
in  his  own  house  to  instruct  his  chil- 
dren, it  will  be  a  damage  to  the  com- 
mon schoolmaster  of  the  town,  yet 
I  think  he  would  have  no  action  at  all. 
.  .  .  Hill,  J.  There  lacks  in  this  case 
ground  to  maintain  the  action,  for  the 
plaintiff  has  no  vested  estate  or 
franchise,  but  merely  pursues  a  trade 
for  the  time  being.  And  although 
another  person,  who  is  as  learned  in 
his  attainments  as  the  plaintiffs,  has 
come  here  to  instruct  the  children,  it 
is  a  virtuous  and  charitable  thing,  and 
a  convenience  to  the  people,  so  that 
he  cannot  by  our  law  be  punished  for 
this.  .  .  .  And  the  opinion  of  the 
Court  was  that  the  writ  does  not  lie  at 
all,  wherefore  it  was  held  that  they 
should  take  nothing  [by  their  writ]. 

No.  1027.  Rbgistrxtm  Brevium. 
Writ  of  Capias,  The  Kmg  to  the 
sheriff,  greeting.  We  command  you  to 
cause  R  to  be  pursued  from  county  to 
county,  until  he  is  outlawed  according 
to  the  law  and  custom  of  our  kingdom 
of  England,  unless  he  is  found.  And 
if  he  is  found,  then  you  are  to  seize  him 
and  cause  him  to  be  safely  guarded,  so 
that  you  have  his  body  before  our 
jtistices  at  Westminster  on  the  "octave 
of  St.  Hilary's  day,  to  answer  I  in  a 


plea  etc.,  in  which  you  yourself  re- 
ceived the  orders  of  our  justices  at 
Westminster  on  the  octave  of  St. 
Michael's  day,  because  the  said  R  has 
not  been  found  nor  has  he  any  goods 
in  your  bailiwick  by  which  he  can  be 
attached.    And  you  are  to  have  etc. 

No.  1033.  Registbttm  Brevittm. 
Writ  of  Levari  Facias.  The  King  to 
the  sheriff  of  S,  greeting.  Inasmuch 
as  I,  son  of  C,  ought  to  have  paid  to 
M  of  B  29  pounds,  to  wit,  on  the  feast 
of  St.  Michael,  in  the  tenth  year  of 
the  reign  of  our  Lord  Edward  late  king 
of  England  our  grandfather,  100  shil- 
lings, and  on  the  feast  of  Easter  then 
next  foUowing,  8  pounds,  as  appears  to 
us  by  inspection  in  the  rolls  of  the 
Chancery  of  our  said  grandfather,  and 
he  has  not  yet  paid  them,  aa  is  alleged, 
We  command  you  to  cause  to  be  levied 
the  said  money  from  the  lands  and 
chattels  of  the  said  I  in  your  bailiwick 
without  delay,  so  that  you  are  to  have 
it  in  our  Chancery  on  the  morrow  of  the 
Nativity  of  St.  John  Baptist  next 
coming,  wherever  etc.,  to  be  there  paid 
to  the  said  M.  And  this  you  are  by  no 
means  to  fail  to  do.  And  you  are  to 
have  there  this  writ.    Witness,  etc. 

No.  1092.  Atres  v.  Sedgwick, 
Palmer  142.  Chajmberlaine,  J.  The 
action  does  not  lie.  .  .  .  When  one 
makes  a  [false]  oath  in  court  on  a  point 
asked  of  him,  he  shall  not  be  pimished 
by  such  an  action.  And  he  cites 
Chamberlaine's  Case,  7-8  Eliz.  in 
banc,  where  it  was  held  by  the  Court, 
that  if  a  witness  makes  false  oath  for 
the  matter  and  point  in  issue  to  which 
he  is  sworn,  there  no  action  on  the  case 
lies;  because  he  is  punishable  for  that 
by  the  statute  [against  perjuries],  which 
would  be  defeated  if  an  action  on  the 
case  should  lie.  Otherwise,  if  he  utters 
slanderous  words,  in  his  oath,  which 
are  not  on  the  issue  or  point  to  which 
he  is  to  give  evidence;  there  an  action 
Ues. 
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Windscheid,  B.,  "Lehrbuch  des  Pandekten  Rechts" I,  789 

"                 "                 "             "           I,  880 

WiMTHBOP,  WiLUAH,  "Military  Law  and  Precedents" 742  II,  249 

Woolsey,  Theodore  D.,  "Political  Science" I,    40 

"                "                     "            "           I,  143 

I,  165 

"           I,  261 

I,  664 

W3anan,  Bruce,  "Competition  and  the  Law" U,  407 
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Abatefment  of  ntusance,  as  exousiiig  damage  done 

to  prevent  spread  of  disease 
Abuse  of  prooesB 
Active  Causation 
Administrative  officers,  when  privileged 

French  and  English  rule,  compiled 
Admiralty  rule  for  contributory  fault 
Adverse  possession,  of  land 

of  personalty 
Aerial  navigation  as  a  trespass 
Affecdon,  loss  of  wife's 

loss  of  husband's 
Agent's  torts 

Aggression  of  plaintiff;  see  Sblv^Dbfbngb 
Air,  right  to  space  of  superincumbent 

pollution  or  interruption  of,  as  excused  by  economic  necesdties 
Animals,  damage  by  entry  on  hind 

damage  by  biting,  kicking,  etc 

damage  by  infection 

no  recovery  for  injury  to  trespasser  by 
Army,  officer's  correction  of  soldier  in 

property  destroyed  in  war  by 
Arrest,  defii^tion  of 

by  private  citisen  without  process 
with  process 

by  sheriff,  etc.,  under  warrant 
without  a  warrant 

by  judge,  acting  within  jurisdiction 
exceeding  jurisdiction 
issuing  imlawf ul  process 
Assault,  by  causing  fear 

see  also  Battebt 
Assistance,  plaintiff's  need  of ,  as  an  excuse 
Assumption  of  Risk 
Attachment,  by  private  dtisen,  when  excused 

by  judge,  when  excused 


l<  tt  it  u 


by  sheriff,  etc.,  when  excused 
Attorney,  defamation  by,  when  privileged 
Attractive  Nuisance  injuring  a  child 
Automobile,  contributory  negligence  of 
Avoidable  damage 


n. 

58 

n> 

276 

n. 

582 

I, 

813 

II, 

767 

II, 

756 

II, 

83 

I, 

«30 

I, 

703 

I, 

554 

I, 

152 

1, 

155 

I, 

821 

I, 

554 

n, 

320 

I,  980 

I,  989 

I,: 

LOOO 

11, 

187 

n, 

242 

H 

260 

I, 

111 

II, 

551 

IT,  569 

II, 

643 

n 

703 

11, 

626 

II, 

637 

II. 

643 

I, 

98 

II, 

75 

II, 

146 

II, 

569 

II, 

643 

II, 

657 

II, 

643 

n. 

744 

II, 

224 

II, 

103 

II, 

146 
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Battery,  declaration  of  trespass  for  I,    17 

definition  of  I,    33 

excused  in  defence  of  self  II,      6 

of  third  penaons  II,    15 

of  personalty  II,    29 

excused  in  recaption  of  perBonalty  II,    35 

in  defence  of  realty  II,    44 

in  reci4)tion  of  realty  II,    4$ 

excused  by  plaintiff's  oonsoit  II,    69 

n,     78 

of  child,  wife,  sailor,  soldier,  convict,  excused  when  done  for 

correction  II,  230 

excused  by  measures  for  avoidance  of  sundry  dangers  11,  2S2 

BertiOon  system,  as  applied  to  arrested  persons  U,  727 

Boycott,  as  excused  by  economic  rivalries  II,  327 

Breaking  doors,  as  excused  under  a  warrant  II,  G95 

Burdensome  relations,  damage  by  increasing  I,  543 

Business,  interference  with,  by  boycott,  etc.  II,  353 

C 

Capias,  writ  of  II,  645 

Capacity,  action  for  injury  to  physical  I,    43 

Case,  action  on  the;  history  of  I,    15 

Statute  of  Westminster  II  giving  I,    16 

writ  of,  for  a  broken  sewer  I,    17 

declaration  in,  for  corporal  injury  I,    17 

distinction  between  forms  of  action  in  treBpasB  and  I,    18 

distinction  between  nominal  and  substantial  damage  in  I,    26 

for  damage  to  realty  I,  627 

for  damage  to  personalty  I,  650 

Causation,  in  general  I,  776 

joint  wrongdoers                                           '  I,  780 

active  and  passive,  I,  S13 

culpable  I,  866 

history  I,  764 

Cause  of  action,  jural  elements  of  I,  1070 

Charter,  legislative,  as  excusing  damage  done  II,  801 

Child,  parent's  action  for  loss  of  services  of  I,  121 

action  for  death  of  I,  179 

action  of,  for  loss  of  parent's  support  I,  143 

third  person's  fault  imputed  to  II,  107 

recovery  for  injury  received  by,  on  defendant's  premises  II,  224 

excuse  for  parent's  or  master's  battery  of  U,  234 

Commercial  agency,  as  privileged  for  libel  II,  484 

Comparative  negligence  U,  132 

Competition,  as  an  excuse  for  damage  to  trade  or  employment  n,  327 

Consent,  as  an  excuse  for  harm  done  II,    67 

Conspiracy  to  injure  business  or  employment  II,  353 

Constructive  Consent,  as  an  excuse  II,    75 

Contract,  interference  with,  by  persuasion  to  break  II,  353 

manufacturer's  responsibility  to  one  not  in  privity  of  I,  910 
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Contractor,  owner's  responsibility  for  damage  by 
Contributory  Fault,  in  general 

admiralty  rule 

oommon-law  rule 

Georgian  and  French  rule 

Judge  and  jury 

third  person's  fault  imputed 

''last  clear  chance"  rule 

avoidable  damage 

assumption  of  risk 

plaintiff  a  law-breaker 

plaintiff  a  trespasser 
a  licensee 
an  invitee 
a  child  trespassing 
Conversion;  see  Tboveb 
Convict,  correction  of,  by  battery 
Copyright,  at  oonmion  law 

under  statute 

relation  of  these  two 

analogous  rights  to,  in  unprinted  ideas 

pkdntiff's  illegal  conduct,  as  a  defence 
Correction,  battery  done  for  purpose  oi 
Counsel,  defamation  by,  when  privileged 

defamation  in  a  pleading  of 
Counsel  fees,  damage  by  expending 
Criminal  conversation,  of  wife 

of  husband 

excused  by  pl^tiff's  consent 
by  plaintiff's  illegal  conduct 


1035 


Damage,  nominal  and  substantial,  in  general 

by  loss  of  profits  from  customers 

by  defamation 

by  increase  of  burdensome  relations 

by  malicious  prosecution 

see  also  Pain  and  Sufferinq;  Incapacitt;  Sfbgial  Damaob 
Damages,  provocation  as  mitigating 

contributory  fault,  as  dividing 
Death,  as  creating  a  cause  of  action,  at  common  law 


M 


(t 


tt 


it 


tt 


tt 


as  extinguishing  a  cause  of  action  at  common  law 
as  creating  a  cause  of  action  by  statute 

cases  interpreting  statutes 
as  surviving  a  cause  of  action  in  the  deoedent  by  statute 

cases  interpreting  statutes 
as  surviving  a  tiability  in  the  decedent 
as  affecting  employer's  liability 
contributory  negligence  of  next  of  kin  in  action  for 
Declarations,  examples  of 
trespass  for  battery 


tt 


n 


tt 


case  for  corporal  injury 
trespass  for  imprisonment 


I, 

938 

II, 

82 

n. 

S3 

II. 

87 

II, 

91 

II. 

94 

II, 

107 

TT,  13S 

II, 

146 

n. 

146 

II. 

171 

II,  187 

II. 

204 

11,213 

11, 

224 

n, 

252 

I. 

372 

I. 

404 

I, 

441 

I. 

454 

n. 

175 

n. 

230 

11. 

744 

11,603 

I. 

543 

1. 

150 

I. 

159 

n. 

69 

u. 

172 

I, 

26 

I, 

240 

I,  261 

I, 

543 

I, 

730 

n, 

10 

n, 

83 

I, 

114 

I, 

167 

I, 

117 

I, 

168 

I, 

179 

I, 

168 

I, 

201 

I, 

230 

I, 

235 

n, 

109 

I, 

17 

I, 

23 

I, 

17 

I, 

105 
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Dedarationis — continued 

losB  of  wife's  SCTvioes 

words  actionable  per  ae   , 

trespass  q.  c.  f. 

forcible  entry 

ejectmimt 

trespass  d.  b.  a. 

trover 

trespass  to  personalty 

case  for  damage  to  personalty 

nuisance 
Defamation^  words  actionable  if  causing  special  damags 

words  actionable  per  se 


«(  •« 


publication  / 

innuendo 

publishing  at  pml 

true  statements  as  excusable 

in  civil  eases 

in  cmninal  cases 

ondi^  modem  statutes 
untrue  statements  as  eaccusable 

in  protectkm  of  one's  own  interest 

slander  of  title  or  of  goods 

in  piotectioQ  of  thad  peiaon's  interest 

in  protection  of  pubfic  interest 
malice  in 
repetiticMis  and  reports  as  excusable 

of  judiciat  proceedings 

of  legjelative  proceedings 

of  other  meeting? 
by  parties  in  fitigation,  as  ezcuaabid 
by  judgPy  as  excusable 
by  juior,  as  excusable 
by  witness,  as  excusable 
by  counsel,  as  excusable 
by  legalabar,  as  excusable 
Defence  as  an  excuse  for  hann  done  ' 
of  one's  own  person 
of  third  persons 
of  personalty 
of  realty 
Destruction  of  property  to  stop  spread  of  fire  ' 

to  stop  spread  of  disease 
Detention  without  a  judicial  hearing 
Discipline  and  Correction  of,  child,  wife,  etc. 
Disease,  in  general,  as  a  legal  damage 
caused  without  bodily  impact 
of  animals  caused  by  infection 
destruction  of  property,  to  stop  spread  of 
see  also  Illnsbs;  Nuibanch 
Disseisin,  of  realty 

distinguished  from  trespass 
rules  dependent  on 
Domestic  Relations;  see  Pabsnt;  Child;  Husband;  Wifb 


I, 

144 

I,  270 

I, 

623 

I, 

627 

I,  629 

I, 

654 

I,  654 

I,  650 

I, 

650 

I,  709 

I,  261 

I, 

273 

I, 
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I,  300 

I,  302 

I,  1035 
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543 
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601 

n, 

626 
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732 

n, 

737 

n, 

744 

n, 

790 

n, 
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n, 
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n, 

15 

n. 

29 

n. 

44 

n, 

272 

n, 

276 

n. 

714 

U,  230 

I. 

35 

I, 

50 
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n. 

276 

I, 
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I,  630 
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"E 
Ejectment,  declaration  in 

distinction  from  trespaas 

see  also  Landlobd 
Electricity,  causLog  temporary  blindness 

right  to  affluent 

diversion  of,  as  excused  by  economic  necessities 

see  also  Telbgrapgh 
Employee's  assumption  of  risk 
Execution;  see  Wabrant;  Wbtt 
Executive  officers,  when  privileged 
Expense  incurred,  damage  by  causing 
Explosives,  responsibility  for  damage  caused  by 


I,  629 
I,  630 

I,  76 

I,  611 

n,  320 

n,  167 

n,  767 

I,  543 

I,  1009 


Fair  conunent,  as  privileged 

Father;  see  Pabbnt 

Felony,  arrest  for,  when  excused 


n,  506 


«< 


cc 


Fire,  responability  for  damage  caused  by 

M  C«  U  ««  C« 

prevention  of  spread  of,  as  an  excuse 
Flowage  of  land,  as  excused  by  economic  necessities 
Forcible  entry,  declaration  in 

by  landlord,  when  excused 
French  rule  for  contributory  fault 
Fright,  causing  Ulness  without  bodily  impact 

as  mental  damage 

Q 

Gas,  right  to  affluent 

General  average,  as  a  claim  for  damage 

General  warrant 

Georspa  rule  for  contributory  fault 

Gross  comparative  negligence 


Health;  see  Disease;  Illness;  Nuisance  ^ 
Highway,  city's  responsibility  for  defects  in 

abutter's  responsibility 

notice,  as  necessary  to  responsibility 

abatement  of  nuisance  in 
Hospital,  as  a  nuisance 
Husband,  action  for  loss  of  wife's  services 

action  for  wife's  criminal  conversation 

action  for  loss  of  wife's  affection 

wife's  action  for  loss  of  husband's  support  or  affection 

contributory  fault  of,  imputed  to  wife 

excused  for  battery  of  wife 


Identification  by  Bertillon  83rBtem 
niness,  in  general,  as  a  legal  damage 
caused  without  bodily  impact 
see  also  Disease;  Nuisance 
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II, 

703 

I, 

887 

I,  1025 

II, 
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II, 

312 

I, 

629 

II, 

48 

n. 

91 

I, 

50 

I, 

96 

I, 
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II, 

269 

II, 

668 

II, 

91 

II, 

132 
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I, 
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58 

I, 

36 

I, 

144 
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I, 
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n. 

230 

n, 

727 

I, 

35 

I, 

50 
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Imitation;  see  Tbadbicabk 

Impressment  of  seamen,  as  excused  II,  265 

Imprisonment,  nature  of  action  for 

excused  in  defence  of  third  persons 

in  recaption  of  personalty 

in  arrest  by  private  citizen 
by  officer 


i<  M 


in  restraint  c^  lunatic 

see  also  Arkest 
Incapacity,  action  for  physical 
Infection;  see  Disease;  Illness;  Nxobancb 
Information,  copyright  in  unpiinted 
Injimction  against  interference  with  business  or  employment 
Insanity,  as  excuse  for  imprisonment 
Insult,  as  excuse  for  battery 
Intoxicating  liquor;  see  Liquob 
Improvements  on  laoid,  as  an  excuse  for  damage 
Intention,  as  distinguished  from  negligence, 

of  defendant,  as  defeating  excuse  of  contributory  negligence 

see  also  Mistake;  Malice;  Negliqencb 
Invitee,  injiued  on  defendant's  premises 
Irregular  process,  when  a  protection  for  a  private  person 

for  an  officer 

J 

Jettison,  as  excused  by  tempest 

Joint  tortfeasors 

Judge,  privileged  for  damage  caused 

when  acting  within  jurisdiction 

when  exceeding  jurisdiction 

when  issuing  unlawful  process 

when  causing  detention  without  a  hearing 
Judge  and  Jury,  as  deciding  on  negligence 

on  contributory  negligence  per  se 
Judgment,  as  passing  title  to  converted  goods 

Judicial  proceedings,  report  of,  as  privileged 

defamation  uttered  in,  as  excusable 
Juror,  as  privileged 
Jury,  as  deciding  on  negligence 

M  M  M 


Landlord,  responsible  for  defect  c^  premises 

excused  for  forcible  entry 

see  also  Tbespass  to  Rbai/tt 
''Last  Clear  Chance"  rule 
Law-breaker,  no  recovery  by  plaintiff  aa 

M  **  M 

Leave  and  License,  as  an  excuse 
Legislative  act,  as  excusing  damage 

see  also  Statute 
Legislative  officer,  when  privileged  U,  790 


I, 

105 

n, 

17 

n. 

37 

11,  551 

11, 

643 

11,  703 

n, 

17 

I, 

43 

I, 

454 

n, 

353 

n, 

17 

n, 

10 

n. 

312 

I,  866 

n, 

130 

II, 

218 

n, 

591 

U,  643 

n, 

269 

I, 

786 

n, 

626 

u, 

637 

n,  643 

n. 

714 

I,  881 

n. 

94 

I, 

696 

I, 

809 

n. 

525 

11, 

601 

n. 

732 

I, 

881 

n. 

94 

I,  837 

I, 

929 

n. 

48 

n, 

138 

u, 

171 

II,  187 

n, 

67 

n,  801 
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Leipslative  prooeedings,  report  of,  as  privileged 
debate  by  members,  as  privileged 

Legal  process,  as  an  excuse  for  a  private  citizen 
for  an  officer 

Leper,  action  for  removing 

Lessee,  responsibility  for  nuisance 


<f 


<« 


«« 


Lessor,  responsibility  for  nuisance 

i«  M  «  <« 

Libel,  words  actionable  per  se 

privileged;  see  Defamation 

publication,  innuendo;  see  Defamation 

published  at  peril 

excused  by  plaintiff's  consent 

plaintifiTs  illegal  conduct  as  a  defence 

see  also  Slandeb 
liberty,  right  to;  see  Impbisonment 
License,  leave  and,  as  an  excuse 
licensee  on  premises,  injury  to 
life,  right  to;  see  I^ath 
Li^^t,  right  to  affluent 

obstruction  of,  as  excused  by  economic  necessities 
liquor,  sale  of,  causing  loss  of  support 

sold  at  vendor's  peril  ^ 

contributory  fault  as  a  defence 
Loss  of  services,  of  child 

of  wife 

parent's  or  husband's  fault,  as  barring  recovery 

of  customers  and  servants 
nature  of  damage 
excuse 


1039 


n,  533 

II,  790 

n,  569 

II,  643 

I,    36 

I,  830 

I,  929 

I,  837 

I,  929 

I,  284 


I,  1035 

II.  69 


n. 


n, 
I, 

I. 

I, 

n, 
I, 

I, 

n, 

I, 

IL 


174 


67 
204 

569 
320 
165 
1032 
156 
121 
144 
107 

240 
327 


M 
Malice,  nature  of,  in  general 

in  defamation 
Malicious  abuse  of  process 
Malicious  damage  to  air,  light,  oil,  gas,  electricity,  water 


4« 


M 
«4 


«  •<  «•  €4 


if 
f< 


M 
M 


Malidous  decision  by  judge 

Malicious  interference  with  contracts  or  other  social  relations 

Malicious  libel  or  slander 

Malicious  prosecution,  nature  of  damage 

when  excused 
Manufacturer's  responsibility  to  purchaser  from  intervening  vendor 
Master,  excused  for  battery  of  pupil 
Meetings,  report  of,  as  privileged 
Mental  damage,  accompanying  another  cause  of  action 

fright  causing  illness 

fear 
Mines,  right  to 
Military  officer,  excused  if  acting  in  good  faith 

excused  for  battery  of  soldier 
Misdemeanor,  airest  for,  when  excused 


M 


<C 


«< 


I, 
II, 

n, 

n, 

I, 

I. 

II, 

II, 

II, 

II, 
I, 

II, 
I, 

II, 

II, 

II, 
I, 

I, 

I, 

II, 
II, 
II, 
u. 


866 
256 
464 
582 
554 
569 
320 
626 
353 
464 
730 
569 
940 
234 
543 
79 
50 
96 
562 
781 
242 
551 
703 
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Mistake,  in  action  by  officer  under  warrant  II,  686 

in  publishing  defamation  I,  1035 

in  committing  trespaas  I,  959 

Mob,  municipality's  responsibility  for  damage  by  I,  853 

Molliter  manus  II,      7 

Mother;  see  Pabbnt 

Moving-picture,  playright  in  I,  488 


N 

Natural  Calamities,  excuse  for  damage  done  in  prevention  of  H,  255 
Natural  Consequence;  see  NsauoBNCB 

Naval  officer,  excused  for  batteiy  of  sailor  II,  242 

excused  when  in  good  faith  II,  781 

Navy,  officer's  correction  of  sailor  in  ^  n,  242 

property  destroyed  in  war  by  II,  260 

impressment  of  seamen  for  II,  265 

Negligence,  general  theory  I,  866 

tests                                                                                    *  I,  874 

judge  and  jury  I,  881 
remoteness  as  matter  of  law 

natural  event  or  force  I,  900 

plaintiff's  own  act  or  condition  '  I,  902 

third  person's  induced  act  I,  905 

third  person's  independent  act  I,  917 

third  person  a  lessee  or  bailee  I,  929 

third  person  a  contractor  I,  938 

third  person  a  vendor  I,  940 
proximateness  as  matter  of  law  (negligence  per  se) 

general  principle  I,  952 

striking,  shooting,  taking  chattels,  etc.  I,  959 

keeping  i^nimftla  I,  980 

keeping  dangerous  things  on  premises  I,  1008 

maintAJning  highways  I,  1022 

using  fire  I,  1025 

selling  intoxicating  liquor  I,  1032 

publishing  a  defamation  I,  1035 

acting  in  vitiation  of  statute  I,  1050 

comparative  negligence  U,  132 

contributory  negligence  II,    87 

Nervous  illness,  caused  by  fright  I,    50 

Nuisance,  hospital  for  contagious  diseases  aa  ^  I,    Cl5 

by  annoyance  to  physical  senses  I,  709 

by  risk  of  disease  I,    36 

by  fear  of  corporal  violence  I,  102 

owner  of  premises  responedble  for  I,  830 

lessor's  liability  for  I,  929 

lessee's  liability  for  I,  830 

created  at  peril  I,  1014 

abatement  of,  when  excused  U,    58 

excused  by  consent  of  plaintiff  II,    67 

n,  160 
n,  161 

II,  164 

excused  by  economic  neceonties  II,  294 
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Nuisance  —  continued 

destruction  of ,  to  check  disease 

destraction  of,  by  public  officer,  when  privileged 

caused  under  legislative  charter,  when  privileged 
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n,  276 
II,  773 
n,  801 


O 

Officer,  public,  when  privileged 

executive  and  administrative  offioeiB  in  general 
militaiy  officers 
legislative  officers 
defamation  of,  as  privileged  - 

airest  by,  as  privileged 
OU,  right  to  affluent 

diversion  of,  as  excused  by  economic  neoesEdties 
Onerous  relations,  damage  by  increasing 


Pain  and  suffering,  action  for  phyacal 

action  for  mental 
Parent,  right  of  action  for  loss  of  child's  service 

as  affected  by  child's  death 

responsibility  for  child's  tort 

fault  of,  imputed  to  child 

excused  for  battery  of  child 
Parliamentary  proceedings,  report  of,  as  privileged 

debate  by  members,  as  privileged 

debates  in  ;  see  Statdtb  Indkx 
Passenger,  contributory  negligence  in  alighting 

driver's  fault  imputed  to 
Passive  Causation 
Patent  of  Invention,  under  statute 

relation  to  trade-secret  right 

defendant's  use  of  the  name  of  unexpired 

slander  of,  when  excusable 
Peril,  acting  at,  see  Nbougencb 
Peijuiy  of  witness,  when  privileged 

Personal  injury;  see  Battbbt;  Illness;  iNCAPAcmr;  Death 
Personalty,  trespass  to 

trespass  on  the  case  to 

trover 


M 


distinction  between 
excused  in  defence  of  one's  person 
of  personal  property 
of  realty 
in  recaption  of  realty 
defence  of,  by  battery 

by  trespass  to  personalty 
recaption  c^,  by  battery 
by  imprisonment 
Phonograph,  right  analogous  to  copyright  in 
Photograph,  as  damage  to  privacy 

as  libel 
Flay-right 


II, 

767 

n, 

781 

n, 

790 

II, 

494 

n, 

647 

I, 

602 

n, 

320 

I, 

543 

I. 

40 

I. 

79 

I, 

121 

I, 

179 

I. 

827 

n, 

107 

n, 

234 

II, 

533 

II, 

790 

II, 

105 

II, 

115 

I, 

813 

I, 

600 

I, 

635 

n, 

423 

II, 

471 

n. 

736 

I, 

660 

I, 

660 

I, 

661 

I, 

655 

I, 

684 

n, 

13 

n, 

32 

II, 

46 

n, 

48 

n, 

29 

11, 

32 

n, 

35 

n, 

37 

I, 

467 

I, 

746 

I, 

291 

I, 

476 

n, 

6 

n, 

32 

n, 

48 

n, 

234 

n, 

646 

n, 

646 

n, 

647 

n, 

603 

I,  786 

n, 

643 

n, 

703 

n, 

714 

I, 

630 

I, 

651 

u, 

490 

I, 

739 

n,  569 

n, 

643 

11,  643 

1042  INDEX  OF  TOPICS 

[Ref  erenoeB  are  to  pogM] 

Plea,  examples  of 

defence  against  batteiy 

defence  against  attack  by  dog 

owner's  recaption  of  realty 

master's  beating  of  pupil 

justification  for  arrest  imder  warrant 

justification  for  imprisonment  under  mittimus 

justification  for  trespass  under  execution 
Pleading,  defamatory  statement  in,  as  excusable 

see  also  Declaration;  Plea;  Repucation 
Plural  Causes 
Police,  when  excused  for  arrest  under  a  warrant 

for  arrest  without  a  warrant 

for  detention  without  judicial  hearing 
Possession,  adverse,  of  realty 

of  personalty 
Press  as  privileged  in  defamation 
Privacy,  right  of 
Privilege;  see  Defamation 
Process,  legal,  when  an  excuse  for  private  dtiien 

for  judge 

for  officer 
Proprietary  right 

in  land  I,  653 

in  superjacent  space  I,  554 

in  subjacent  space  I,  562 

in  affluent  air  I,  569 

in  affluent  oil  and  gas 

in  affluent  light 

in  affluent  electricity 

in  affluent  water 

in  personalty 

see  also  Realft;  Psbsonai/tt 
Prosecution,  Malicious 

nature  of  damage 

conditions  excusing 
Provocation,  as  an  excuse  for  battery 
Proximate  cause;  see  Negliqence 

Public  interest,  as  creating  a  privilege  for  libel  II,  490 

Public  officer;  see  Offigsb 

R 

Realty,  trespass  on;  see  Tbespass  to  Reai/tt 

defence  of,  by  battery,  etc. 

recaption  of,  by  battery,  etc. 

no  recovery  for  plaintiff  as  trespasser  on 
Recaption  of  personalty 

of  realty 
Remoteness;  see  Negligence 
Replication,  son  assault  demesne  as  a 
Reports  of  proceedings  as  privileged 

"  ««  M 

S 
Sailor,  battery  of,  by  officer 

impressment  of 
Search  warrant 


I,  602 
I,  569 
I,  611 
I,  675 
I,  650 

I,  730 
n,  569 
n,  10 

n, 

44 

n. 

48 

n, 

187 

n, 

35 

n, 

48 

n, 

6 

u. 

625 

IT,  543 

II,  242 

n, 

265 

n,  675 
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Seduction,  of  daughter 

of  wife 
Self-Defence,  in  general 

of  one's  own  person 


i<  «  M 


see  also  Defence 
Servant,  enticement  of  a 
Service,  loss  of  child's 

loss  of  wife's 
Sheriff,  when  excused  for  action  under  a  warrant 

for  arrest  without  a  warrant 
Slander,  words  imputing  a  crime 

words  imputing  a  disease    ' 

words  imputing  incompetence 

words  actionable  per  se 

words  causing  special  damage 

publication  of 

uttered  at  peril 

privileged;  see  Defamation 
Sodetary  Harms,  action  for 

as  excused  by  social  rivalries 
Soldier,  battery  of,  by  officer 

excused  for  damage  done  by  order 
Special  damage,  in  loss  of  profits 
by  violence,  etc. 
by  defamation 

in  nuisance 
Spring-gun,  damage  to  trespasser  by 
Stage-right 
Statute,  as  creating  responsibility  for  hann  caused  by  passivity 

violation  of,  as  ne^dgence  per  se 

as  surviving  a  tort-action 

contributory  fault,  as  a  plea  to  liability  based  on 

plaintiff's  violation  of,  as  a  defence 

as  excusing  an  act  done  in  pursuance  to  it 
"Stop,  look,  and  listen"  rule 
Street;  see  Highway 
Strike,  as  excused  by  economic  rivalries 
Subsequent  Negligence,  as  negativing  contributory  fault 
Support,  child's  loss  of  father's 

wife's  loss  of  husband's 

other  relatives'  loss  of 
Survival,  of  tort  actions  at  common  law 

by  statute 


Telegraph,  wireless,  interference  with 
news  by,  coyright  in 

Tempest,  as  excusing  ship-captain's  jettison 

Tenant;  see  Landlobd 

Third  Person,  battery  excused  in  defence  of 

fault  of,  imputed  to  plaintiff 

see  also  Negligence;  Causation 

Title,  judgment  in  trover  as  passing 
<i  i*  «  «« 

slander  of 


I, 

134 

I, 

150 

n, 

2 

n, 

6 

n, 

72 

n. 

353 

I, 

121 

I, 

144 

n. 

643 

n. 

703 

I, 

273 

I, 

273 

I, 

275 

I, 

273 

I, 

261 

I, 

300 

I, 

1035 

I, 

121 

n, 

327 

n. 

242 

n. 

'781 

I, 

242 

I, 

261 

n, 

309 

n, 

194 

I, 

475 

I, 

837 

1,1050 

I, 

167 

II, 

124 

n. 

171 

II, 

801 

n, 

100 

II, 

327 

n, 

138 

I, 

143 

I, 

155 

I, 

165 

I, 

117 

I, 

167 

I, 

619 

I, 

454 

II, 

269 

n. 

15 

II, 

107 

I, 

696 

I, 

809 

n, 

470 
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Trademark  and  Tradename 
unfair  trade  at  common  law 
statutory  protection  by  registry 
relation  of  the  foregoing 
plaintiff's  illegal  conduct,  as  a  defence 
divernon  by  a  defendant  using  the  same  surname 
using  the  same  geographical  name 
using  the  same  materials  or  process 
Trade-Secret 

relation  to  patent-right 
Trespass 

disUnction  between  forms  of  action  in  trespass  and  case 
distinction  between  nominal  and  substantial  damage 
see  also  Battery;   Case;  Tbespass  to  Pbbsonaiot;  TBXSPAas 
TO  Realtt 
Trespass  on  the  Case;  see  Casb 
Trespass  to  Personalty,  action  for 
acting  at  peril  in 

excused  in  defence  of  one's  person 
of  personal  property 
of  realty 
excused  by  measures  of  war 
excused  by  measures  of  health 
of  prevention  of  fire 
of  avoidance  of  sundry  dangers 
Trespass  to  Realty 
nature  (tf  damage 
distinction  from  disseisin 
acting  at  peril  in 
excused  in  recaption  of  personalty 

of  realty 
excused  by  plaintiff's  consent 


«« 


M 


<« 


avoidable  damage  as  a  defence 
excused  by  measures  of  war 
excused  by  measures  of  health 
of  prevention  oi  fire 
of  avoidance  of  sundry  dangers 
of  economic  improvement 
Trespasser,  as  losing  right  of  recovery 


<i 


It 


4» 


Trover,  what  constitutes 
damages  in 
judgment  passing  title  in 


« 


adverse  possession 
acting  at  peril  in 
Turntable  Cases 


I,  318 

I,  340 

I,  359 

II,  175 

n,  409 

II,  416 

II,  419 

I,  492 

I,  535 

I,  18 
I,  26 


I,  623 

I,  969 

II,  13 

n,  32 

U,  46 

n,  260 

n,*276 

n,  272 

n,  282 

I,  623 

I,  623 

I,  630 

I,  964 

n,  39 

n,  48 

n,  68 

n,  77 
n,  146 

n,  260 
n,  276 
n,  272 
n,  282 

n,  312 
n,  171 
n,  187 

I,  655 
I,  684 
I,  696 
I,  809 
t\703 
1,^9 
n,  22* 


Vendor,  manufacturer's  responsibility  to 
Vexation  by  Litigation;  see  Maucious  Pbosbcution 
Violation  of  statute  by  plaintiff,  as  a  defence 
Volenti  non  fit  injuria 

Void  process,  no  protection  for  private  person 
for  officer 


1,940 

n,  171 
n,  82 
n,  591 
n,  643 
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War,  excuse  for  property  destroyed  as  a  measure  of 

II,  260 

discipline  of  soldier  in  time  of 

IT,  242 

Warrant,  vhen  an  excuse  for  an  officer 

warrant  void  or  voidable 

II,  647 

unlawful  process 

II,  657 

without  sworn  complaint 

II,  658 

general  warrant 

II,  668 

search  warrant 

II,  676 

mistake  in  service 

II,  686 

breaking  doors 

II,  695 

possession  of  warrant 

II,  700 

arrest  without  a  warrant 

n,  703 

examples  of 

arrest  for  debt 

II,  645 

arrest  for  misdemeanor 

II,  645 

mittimus  to  jailer 

II,  646 

Water,  right  to  affluent 

I,  575 

damage  done  by,  as  excused  by  economic  necessities 

II,  312 

diversion  of,  aa  excused  by  economic  necessities 

II,  320 

Westmmster,  statute  of;  see  Case,  action  on  thb 

Wife,  loss  of  services  of 

I,  144 

criminal  conversation  of 

I,  160 

loss  of  affection  of 

I,  152 

action  of,  for  loss  of  husband's  support  or  affection 

I,  155 

husband's  excuse  for  battery  of 

II,  230 

husband's  contributory  fault  imputed  to 

11,  120 

Wireless  telegraphy,  right  to 

I,  619 

Witness,  privileged  for  defamation 

n,737 

Writs,  history  of 

I,    11 

examples  of 

trespass  for  batteiy 

I.     17 

case  for  broken  sewer 

I,    17 

case  for  putting  poison  in  food 

I,    35 

trespass  for  assault 

I,    98 

trespass  for  imprisonment 

I,  105 

trespass  to  child 

I,  121 

trespass  to  wife 

I,  144 

driving  away  servants  and  tenants 

I,  242 

trespass  q.  c.  f . 

I,  623 

assise  of  novel  disseisin 

I,  640 

ejectio  firmae 

I,  641 

trespass  on  the  case  to  personalty 

I,  662 

trespass  d.  b.  a. 

I,  666 

nuisance 

I,  721 

trespafls  by  animals 

I,  989 

quarantine  of  a  plague  victim 

II,  276 

capias 

II,  645 

levari  facias 

II,  646 

Wrongdoer,  no  recovery  for  plaintiff  as 

II,  171 

«<                    <•                  « 

II,  187 
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